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(A)     What  Things  cannot  \>t  tried.     [Things  <lone  9ai'!^57i?' 

beyond  StaS[  ^    "^'  *^ 

-^  J  Seetif.  Be. 

•  .      yond  Sea.-« 

[l.    ^  Thing  alleged  to  oi  none  beyphd  fid  tannot' DC  tried.  Trade  and 

y^   20  H.  6.  1 1.   ip  Aff.  II.]  NavigafioDi 

[2.  A  thing  alleged  to  be  done  in  Sretagni  bejondfia  canliot  be  skikncr*! 
tried  by  cohmnon  law.     41  £•  3.  41.]  cAst.—^i* 

[3.    Frofefjim  alleged  to  be   in  Normandf   catinot  be  tried-  fX)'"!.***. 

12  H«  4«  X6.  b.}  .  Aknight  * 

thf^rJtrtfSu  yobMf  has  ben  tiie4  here}  per  Ctitldri  quod  Fiowjke  coivceflic.    Br.  TriaU/pl.  55. 
«itsi  21  H.  7*  6. 


C),  pi- 1.  ^ 

:  is  DO  ncthoQ'^f  &y?ng  whether  a  man  11  a  monk  proftfled  or  not ;  for  the  trial  at  common  law 
U  by  the  certificate  of  tUe  bilhap  \  but  as  the  law  novir  ftands,  lio  biihop  can  certify  a  proff  ffion  of  being 
Mwmik*     Sec  9  M6d.'54l  56.  Trin.  9  Oto*  a.  before  the  delegates,  Sir  Lawrence  Andertoa*ft  cafi^ 

«— — See  (O)  pL  12. t{^)  fl-  36* 

• 

[4.  If  the  iffiie  ht  wbaher  the  ffiwr  of  B.  be.  dative  or  remove* 
e^hU^  at  the  vnll  of  the  abbot  of  0.  or  perpetual  wfasre  the  abbey  o& 
O.  md  the  chief  priory  of  B.  are  over  thefia  :  yet  it  may  be  tried 
here  by  the  affize;  for  it  lies  in  the  conufance  of  the  country 
whether  the  prior  has  here  impleaded,  an4  been  impleaded,  and 
has  continued  His  pofleffion  for  hl^  life.    43  AiT.  4.] 

^.  In  a&ion  of  debt  upon  obligation  in  Efi^^andf  \(^ hereof  the  See  (ft), 
condition  is  to  pay  a  certain  fum  in  Ireland^  wis  may  be  tried  in 
England.    P.  2  Ja.  B.  by  Walmcfley.] 

£6.  In  a  writ  of  error  to  reverfe  an  outlawry  upon  an  indiSment  of  C'o.C.  365, 
murder^  if  the  plaintiBF  affigns  for  error,  that  at  the  time  of  the  accordingly- 
outlawry  pronounced,  he  was  over  the  fia^  feilicetj  at  Utrick  in  the  but  fays," 
parts  of  Holland,  under  the  command  of  Captain  John  Cromwell ;  ^^**  •  ^"*'- 
and  upon  this  it  is  replied  for  the  ling^  that  he  was  then  mt  C%  in  the  feij  of  che° 
emmty  of  MiddlefeXi  without  that  that  he  was  then  over  the  fea  tovm,  where 
at  Utrick  aforefaid ;  upon  which  they  were  at  iflue ;  and  this  ^^  *^  *?" 
tried  by  a  jury  at  bar  of  Middlofex,  that  he  was  at  Utrick,  and  LTolZ^oi 
judgment  given  upon  it^  that  the  outlawry  ihall  be  reverfcd.  (he  truth 

Vol.  XXL  '  B  Tt.io  "^^''^^ 


It 


Jovial. 


onefvrom     Tr.  lo  Car.  B.  R.    Burge's  cask.    But  It  was  faid  by  fcreral, 

^**i6tion  of  ^^^*  ^^  '^"^  ^"^*  ^^^  ^^^'  taken  ;  but  no  exception  taken  to  it. 
It  into         nor  was  it  obfctvcd  by  the  Court.] 

Engliflj, 

was  nor  allowed  j  but  that  a  witnefs  upon  oath  faid  certainly,  that  he  was  there  in  tne  fervice  at  the 
time  of  the  outlawry,  and  before ;  and  thereupon  the  jury  jgave  their  verdict  accoiilln|lyy  and  then  be 
was  inftaady  anraigned  upon  the  indidment,  and  pleadol* 

7.  Debt  upon  an  obligation  with  condition  that  ifthejbip  of  E. 
with  the  goods  of  the  defendant^  does  not  comefafe  to  any  port  in  Eng* 
[  a  ]  landi  that  then,  &c.  znd  faid^  that  the  king  ofF,  took  it,  abfque  hicf 
that  it  camefafe  into  England,  &c.  And  no  plea ;  for  it  cannot 
be  tried  ;  and  therefore  the  obligation  is  fingle.  Bn  Conditions, 
pi.  222.  cites  21  £.  4. 17. 

8  In  divers  cafes  jurors  Jhall  take  conufance  of  an  aB  done  in  ano^ 
ther  county,  as  offhipping  werchandize  to  Venice.  Br.  Trials,  pi.  93# 
cites  7  H.  7.  8.    Per  Huffey  Ch.  J. 

9.  Or  affreighting  a  foreign  fhip  to  Bourdeaux  againft  the  ftatute. 
Br.  Triak,  pL  93.  cites  7  H.  7.  8^  Per  Huffey  Ch.  J. 
?:  ^*  ^*        10.  And  of  alien  born  beyond fea,  thofe  things  fhall  be  tried  in 
in  aflifc'    England.     Br.  Trials,  pi.  93.  cites  7  H.  7.  8.  per  Huffey  Ch,  J. 

by  Bagot,  it  was  moved,  that  the  patent  made  to  Bagot  by  H.  6.   to  be  a  demxeH  by  name  of  y>  Bagot, 
iofn  in  Normandy^  was  void|  becaufe  it  was  alleged  that  he  was  born  in  France,  &  non  allocatnr  \ 
for  the  effcd  is  in  as  much  as  B.  was  made  denizen ;  and  alio  it  eatmot  be  tried  whether  he  wet  born 
m  France  or  in  Normandy,  and  fo  not  material.    And  the  plaintiff  recovered  by  aflent  of  the  juAJces  of 
Afaoth  benches.     Br.  Patents,  pi.  ii2.  cites  9  £•  4*  ii. 

jfs  in  debt  1 1 .  Brookc  fays  it  feems,  that  if  a  thing  done  beyond  fea  be  alleged 
trLTthc*'  ^^^  P'^^^  '^  England,  it  fliall  be  tried  here ;  quod  nota.  Br.  Trials, 

^/Indamt         pi.  55-    CltCS  21  H.  T.  6. 
jaid,  that  it 

is  indorfed/or  performance  of  covenants  contained  in  an  indenture  ofteafe  of  certain  obligations ;  and  faid, 
fhat  brfore  any  day,  nf  payment  ef  rent^  the  pope  bad  rtjumed  the  privilege,  andMrdbn  there,  fo  that  be 
could  not  bave  arty  profit.  Frowlke  Ch.  J.  laid,  this  cannot  be  tried  hererf  Cut  counfeUed  him  to 
plead  the  refumpdon  by  writing  proclaimed  and  publiihed  at  fuch  a  place,  ftc.  Br.  Trials,  pi.  55. 
ciies  21  H.  7.  6. 

^0  an  obligation  made  beyond  the  feas  may  be  fued  here  in  England,  in  what  place  the  plaintiff  will ; 
fo  that  if  it  bear  date  at  Bourdeaux  in  France,  it  may  be  alleged  to  be  made  in  qoodam  loco  vocat* 
Bourdeaux  in  Ft4nee  in  Jf.ngton  in  the  connty  of  MMdlefex,  and  there- it  f^z\l  be  tried  ;  for  whether 
there  be  fuch  a  piacc  in  Iflington  or  no,  is  not traveriable  In  that  cafe.     Co.  Litt*  a6i.  b. 

1 2.  It  fhall  be  tried  by  jury  nvhether  a  man  was  out  of  the  realm 
at  llie  time'of  dijfejftn  and  defcent  cafl,  &c.  Co.  Litt.  261.  b. 
Set(B)pl.7.  13.  Condition  of  a  bond  was,  that  if  B.  Jhould  pay  to  H.  40L 
ivithin  40  days  next  after  the  return  of  one  Rujfel  into  En  gland  from  the 
city  of  Venice  beyond  the  feas,  that  then  the  obligation  to  be  void.  And 
the  defendant  pleaded  in  bar,'  that  the  faid  Rujfel  <vas  not  in  Venice  ,- 
upon  which  the  plaintiff  demurred.  And  adjudged  by  all  the 
juftices  that  it  was  no  good  plea;  for  in  fuch  cafes,  where  parcel 
is  to  be  done  within  the  realm,  and  parcel  out  of  the  realm,  the 
trial  fliairbc  within  the  realm.  Ow.  6.  Trin.  19  Eliz.  inC.'B. 
Sale's  cafe.* 

i4.'SolAe  Englifhmen  felled  200  load  of  Brapl  wood  in  Brafil : 
for  whicTi  the  Spanifh  ambaflador  libelled  againft  them  in  the  ad- 
'• ;  ^italty  here,  and  laid  it  to  be  done  infra  dominium  regis  Hijpcni/e. 
But  per  Coke  Ch.  J.  that  courtlias  no' jurifdiftion  to  try  the  fail: ; 
but  u  may  be  laid  ta  be  done  in  any  place  in  England,  and  fo  tried 
'    ^  here. 


Crial.  *^ 

kcfc.   And  per  tot.  Car.  a  prohibition  was  granted,  a  Bulft.  322. 

Hill.  12  Jac.  Don  Diego  D'Acuna  v.  Buntifli  &  Points.  . 

15.  E.  W.  brought  irefpafsy  naming  her/elf  nvidoijo.  The  defendant 

pUadedj  that  Jhe  ^as  covert  of  baron^  viz.  of  one  John  Wilmot,  who 

is  in  Ml  life  ut  Li/boo  in  Portugal.     But  this  plea  was  difallowed 

for  theimpoiSbiiity  of  trial.     Mo.  851.  pi.  1159.  Trin.   14  Jac* 

B.  R.  Eliz.    Wilmot's  cafe. 

1 5*  If  a  man  has  tiao  wives ^  and  was  married  to  thefirjl  in  Eng* 
landj  and  to  thefecond  beyond fea^  it  feems  that  this  cannot  be  tried, 

as  k  might  have  been  vice  verfa.     See  Sid.  171.  pi.  3.  Mich. 

15  Car.  2.  in  cafe  of  the  King  v 

17.  A  bond  dated  at  Paris  in  France^  may  be  laid  at  Paris  in 
France  m  Iflington  ;  but  where  it  is  dated  at  Paris  in  France  within 
the  kingdom  of  France^  it  ifi  not  triable  at  all ;  per  Windham  J. 
who  faid  that  fo  it  had  been  held  by  good  opinion.  2  Keb.  315. 
pi.  26.  Hill.  19  &  20  Car.  2.  B-  R.  in  cafe  of  Freeman  v.  King 

iS.  In  debt  htxtfor  rent  on  demife  of  lands  in  Ireland^  the  defend-      f  3   j 
ant  pliadsy  that  before  any  rent  due^  the  duke  of  Tori  was  fetfed  infee^  S-  C.  cited 
Md entered  and  oufted  the  defendant.     To  which  the  plaintiff  replies,  f^^^^;^^  »" 
that  the  duke  wasnotfeifed  mode  l^  forma^  &  hoc  petit  quod  in  qui-  way  ▼. 
ratttr,  &c.     To  which  the  defendant  demurs,  and  for  caufe  fhews  Y»Uy. 
non  bene  conclufit.     And  Hale  Ch.  J.  conceived  this  muft  be 
tried  in  Ireland ;  but  no  fpecial  caufe  being  fet  down  in  the 
paper-book,  judgment  for  the  plaintiiF  nifi.     3  Keb.  150.  pi.  18. 
Fafch.  25  Car.  2.    Holding  v.  Haling. 

19.  If  the  principal  caufe  be  within  the  jurifdiftion,  and  an  ^^'^^^ 
iffue  depending  on  foreign  laws  arifes,  it  may.  be  tried  in  the  next  icy^^slc.  " 
countT,  and  foreign  laws  given  in  evidence ;  as  where  the  lefTor  and  P. 
brou^t  debt  for  rent  againft  his  leffecy  on  a  demife  at  London  of  lands 
atjemtaica.  2  SalL  65 1.  pi.  3 1.  Trin.  3  Ann.  B.  R.  Way  v. Tally. 

(B)  ^    Trial   per  Pais.     What  Things  cannot    be  sccCA)pi.5^ 
tried.     [Agreements  made  here  to  be  performed  be^ 
yond  Seft.'l 

ti.   f  F  a  man^  in  confideration  of  100/.  promifes  in  London  to  s.  p.  Per 
tranfport  certain  commodities  to  Turkey^  in  an  aftion  upon  f'neaux  and 
Ac  cafe  Jor^not  tranfporting,   tbis^  may  be  tried   in  London.   Townfmd. 

cites  II  H.  7«  16.  but  Brian  condla. 

2.  If  a  man  be  bound  to  do  a  thing  beyond fea,  the  bond  is  good^  ^^'^  P^" 
and  the  condition  void;  for  it  is  not  triable  in  England,  and  fo  „j^"bc'^* 
in  efie£l  impoffible.     Br.  Obligation,  pi.  70.  cites  21  E.  4.  10.  bound  in 
Per  Brian.  -  ao  /.  to 

^ ^  pay  10/.  Mt 

J*"******  **»«  plaindflT  may  declan  upon  all  the  deeJ,     Bat  if  the  defendant  pleads  papnent  at  B^ur* 
Haux  fstra  icgnvm,  the  piaintifi'  fhali  bebanc<i,  becaufe  it  is  |>a:€el  qI  cbe  count  of  the  plaint ff*.   Ibid. 

3.  Retainer  in  England  toferve  beyond fea,  (hall  be  tried  in  Eng- 
Itod.    Br-  Trials,  pi.  93.  cites  7  H.  7.  8.  Per  Hufley  Ch.  J. 

B  a  4-  If 


r.  I  Ja.  B.  Bakning's  cafe.     Per  Curiam.]  pi.  154. 


$  Ctiat 

When  part  4,  If  dn  oB  bc  t$  he  done  all  beyond fea^  it  cannot  be  tried  in  Eftf» 
rfpecituf  *  ^^"^i  hut  where  part  is  to  be  done  in  England^  and  part  beyond  feOf  it 
tiie  or  gi-  may  be  tried  in  England.  Br.  Trials^  pL  154.  cites  x  i  H.  7.  i6. 
aai,  it  10  be  Pcr  Vavifor. 

doTte  in 

England,  and  part  out  of  it,  that  part  that  is  to  bt  performed  oat  of  !t»  ihall  be  tried  here  by  \%  mdiy 
\i  iflfue  be  taken  thereupon ;  and  thofe  J 2  vntn  ihail  come  out  of  the  place  where  the  writ  it  briNight. 
As  where  ic  was  covenanted  by  indenture  by  charter -party  y  that  a  {ti\}^  finuld  fail  fr9m  Blacknef  Haven 
in  Norfolk  to  Mutt  re!  in  Spain,  and  there  remain  by  certain  days;  in  an  aQIoh  of  covenant  brought 
npon  this  charter-party,  the  'tndtnturt  vmu  alUgtd  to  hi  tnadt  at  Tbetford  in  thi  county  of  Norfolk  ;  and 
upon  pleading  the  ifliie  was  joined,  whether  the  fliip  remained  at  Muttxcl  in  Spain  by  the  (ud  Cfftaix 
days.  And  it  was  adjudged  that  this  ifTue  fliould  be  tried  at  Tbetford,  where  the  a^ion  wat  brought^ 
becaufe  there  the  contraQ  took  its  original  by  making  of  the  chartet-party ;  and  fo  it  hat  been  often 
adjudged  in  the  like  cafe.  Co.,Utt.  a6x.  b.  ■  ■4lnft«  Z4.1,  I4».  Pafch.  28  Elis.  S.  C.  by  the 
name  of  Gyne  v.  Conftantine.  6  Rep.  48.  a.  S   C.  cited  as  adjudged.-     ■    »S*  C.  cited 

Godb.  204.  pi.  292.  Per  Colce  Ch.  J.  as  adjudged,  that  where  the  original  a^  was  in  England,  and 
the  fubfequent  matter  upon  the  fea,  the  trial  fluti  be  where  the  original  A€t  Is  done.  And  fo  it  was 
agreed  that  the  trial  ihimld  be  in  the  principal  cafe  there.  Mich.  Ii  Jac  C.  B.  Leighton  v.  Green 
and  Garret. 

5,  As  obligation  with  condition^  that  if  the  obligor  brings  the  mer'^ 
ebandizes  of  the  obligee  from  Norway  beyond  fea  to  Lynn  in  England^ 
that  then^  &c.  this  may  be  tried  in  England ;  per  Vavifor  and 
Fincux  accordingly.     Br.  Trials,  pi.  154.  cites  11  H.  7.  16. 
r  4  1  6.  A  contraB  made  part  beyond  fea^  and  part  here,  (hall  be  tried 

here  in  toto.  Br.  Trials,  pi.  58.  cites  21  H.  7,  33. 
See  (A)  pi.  ^.  In  debt  upon  bond,  conditioned  to  pay  20 L  within  40  dayj( 
next  after  his  perfonal  being  at  Rome^  and  his  return  into  England,  the 
defendant  pleaded  that  the  plaintiff  never  was  at  Rome*  It  was  ob> 
jefled,  that  the  ifTue  fhould  be  upon  his  return  into  England  \ 
for  the  otlier  was  not  triable.  But  to  this  it  was  replied,  that  if 
one  w^  not  triable,  the  other  mud  not,  becaufe  the  condition  was 
in  the  copulative ;  but  that  had  it  been  in  the  disJunBive,  it  had 
been  otherwife.  And  thereupon  the  juftices  doubted  how  the 
law  fhould  be  in  this  cafe.  Mo.  178.  pi.  316.  Mich.  24  Eliz. 
Mullineiix's  cafe. 
4  inft.  142.  g.  Cafe  upon  an  aiTumpfit  grounded  upon  z  policy  made  between 
tn^B?  R^^'  merchantsyir  affurance  of  their  goods,  whereby  the  undertaker  did 
afliime  thatfuch  a  Jbip  Jhould  fail  from  Melcome  Regis  in  the  county 
ofyDorfet  unto  Abvile  in  France  fafely  without  violence^  &c.  And 
declared  that  the  faid  fhip  in  failing  towards  Abvile,  viz.  in  the 
Txver  of  Some,  in  the  realm  of  France,  %uas  arrefted  by  the  French 
lingy  &c.  Whereupon  iflue  was  taken,  and  tried  where  the 
action  upon  the  affumpfit  was  brought.  It  was  rnfifled,  that  this 
ifiue  ariflng  merely  from  a  place  out  of  the  realm,  cannot  be  tried  } 
for  whether  the  fhip  was  arrefted  in  the  river  of  Some  in  France, 
or  not,  is  merely  and  totally  out  of  the  realm  \  and  therefore 
cannot  be  tried.  But  it  was  refolved,  that  this  ifTue  (hall  be  tried 
where  the  adiion  is  brought.  And  it  was  well  agreed,  that  where 
the  contraB  and  alfo  the  performance  thereof  is  wholly  done,  or  to  be 
done  beyond  feay  and  it  fo  appears  to  be,  there  wants  trial  in  our 
law.  But  here  the  afTumpfit,  which  is  the  ground  of  the  a^bion, 
was  at  London  \  and  therefore  muft  necefiarily  be  tried  {[where 
the  a£lion  is  brought]  or  fliall  not  be  tried  at  all.  And  the  arreji^ 
which  is  in  ifluci  is  not  the  ground  of  the  oBion,  but  the  afTumpfit^ 

and' 


Ccfal 

and  the  arreft  is  the  breach  of  the  ajfumpjtf^  and  fo  mpft  necefla- 
rily  be  tried  where  the  afTumpfit,  which  is  tne  ground  of  the 
a^on,  was  made.  6  Rep.  47.  b.  in  Dowdale's  cafe^  cites  Mich. 
30  &  31  Eliz. 

9.  Where  an  agreement  is  at  landj  and  2,  performance  is  atfea^  it 
(hall  be  tried  where  the  agreement  is  made  j  and  faying  in  partib' 
tranfmar'  infra  paroch'  is  idle.  X2  Mod.  34.  Hill.  4  W.  &  M. 
1692*     Can  y.  Cary. 


(B.  2)     Trial  by  InJpeStion. 


Fol.  572, 


Arundell.     Per  Curiam^  upon  common  recovery."]  Butti  v. 

Jcoairp. 

[2.  Thejame  law  in  writ  of  error,  to  reverfe  a  fine  for  nonage.  *  «aRep. 
17  E.  3.  79.    21  E.  3.  24-  b.    21  Air.  pi.  10.    22  E,  3.  6.  b.  '^''  ^^] 

17  Air.  17.  M.  17  Ja.  in  the  Star-chamber,  Anns  *Hungate's  Rep.113.^ 
cafe}  which  fee  B.  R.  per  Curiam.]  57.  s.c— 

A  fine  was 
x«Tcrfei  for  nonage  by  infpeAion*  The  infant  fold  the  land  to  B.  on  whom  A.  the  firft  conufce  entered  ; 
and  B.  brought  writ  of  entry  ^ga'inft  A.  and  >gn*inft  the  judgment  by  infpe^ion  B.  gave  in  eridenc? 
an  txempKfitMtkm  ofw'itntffet  in  Chantry,  proving  fuli  agt ;  which  the  Court  thought  of  no  force  againff 
tfae  judgment  by  infpedion  J  but  verJiff  palled  with  thofe  witneflTes,  which  was  jfiirmed  in  attaint^ 
Upon  which  A.  brought  a  writ  of  nght,  in  which  battaiie  was  joined.  D  zoi.a.  tpl.63.  Trin.' 
3  Elia.  Cbevin  alias  Cheney  ▼.  Paramoure.—-— —  S.  C.  cited  Vaugh.  148.  in  BuflicU*s  cafe. 

tc  S  1 

[3.  If  tenant  hy  refceit  pleads  that  he  is  tviihin  agCy  and  prays  his 
age,  and  the  other  fays  diat  he  is  of  full  age>  it  (hall  be  tried  by 
infpe^iion.     11  U.  4.  15.3 

[4.  &  if  a  man  is  vouched  as  nvithtn  age^  and  fo  prays  the  parol  to  Br.  Venire , 
demur^  and  the  iflue  is,  whether  he  be  within  age,  or  of  full  age,  ^^^>U*  ^^' 
it  fhall  be  tried  by  infpeflion.     17  E.  3.  78.  b.    30  E.  3.  27.   e.  3.  ^4. 
29  AC  37.  21  E.  3.  57.  b.  34.  b.) 

ts*  &  it  is  where  the  iflue  is  upon  the  nonage  upon  aid 
prayer*     17  E.  3.  66.  b.    29  Afl".  37.] 

£6.  If  an  appeal  be  brought  hy  an  infant^  the  infancy  (hall  be 
tried  by  infpedion.  11  H.  4.  94.  Tr.  31  £.3.  B.  R.  Rot.  i8. 
adjudged.3 

{/]•  If  an  infant  brings  audita  querela  to  avoid  a  flat ute  made  by  him^   S.  P.  10 
becaufe  he  is  within  age,  it  fhall  be  tried  whether  he  be  within  -^^j"*^'  ** 
age  or  not,  by  infpe&ion.    17  £•  3.  76.  b.   18  E.  3.  5.  b.  29.  b.  Purt>ngton*a 
adjudged. '  M.  3  Ja.  B.  Chappel's  cafe.     Adjudged  20  E.  3.  and  c^^ 
13  E.  3.     Audita  querela,  27  &  26.     D.   7  Eliz.  232.  9.     Ad- 
jodged  per  Curiam.  J 

[8.  So  in  writ  of  account^  if  the  iflue  be  -whether  he  be  of  full 
age,  or  aot,  to  have  the  writ,    it  Ihall  be  tried  by   infpe<31on. 

18  E.  3.  55.  b.l 

[9.  So  (hall  it  be,  if  the  account  be  brought  againfl  afi  infant^ 
and  he  pleads  his  infancy,  it  (hall  be  tried  by  infpe£tion.  1 7  £•  2. 
Accompt^  121  .J 

B  3  [10.  In 


flo»  In  all  aEHonsy  if  the  parol  be  prayed  to  demur  for  nonage  of  a 
party ^  and  ijfue  is  taken  upon  the  nonage^  it  (hall  be  tried  by  infpec* 
tion.     29  Aff.  37.   19  E.  2.  Age,  122.] 

[  1 1 .  If  the  parol  he  prayed  to  demur  for  the  nonage  of  one  party,  and 

the  nonage  is  confejfed  by  the  other  party,  the  parol  ihall  be  adjudged 

to  demur,  without  infpedrion  of  the  infant.  29  Afl*.  37.  adjudged.  J 

[i2.  In  accompt  againfi  a  man  of  full  age^  if  he  fays  that  he  was 

within  age  at  the  time  that  he  was  bailiffs  this  fhall  not  be  tried  by 

infpefkion ;  for  it  cannot  now  be  tried  by  infpeflion.     1 7  E.  2. 

Accompt,  121.]  . 

•  Th'  IS  ^3*  Nonage  was  anciently  tried  by  the  verdiBbfZ  men^  but  now 

mifprinted     ^J  infpcfiion ;  and  full  age  by  12  men.     Trials  per  Pais,   14. 

for  cap.  15.  (12.)  cites  Glanvil,  lib.  13.  cap.  *  18. 

B.R.  Judg-        J 4,  -4^^  h  ^^  infant  againjl  an  infant^    the  infant  defendant 

cittli^St  cr  f^^  '^^'  ^^  ^^  aliened  to  the  plaintiff  within  age^    and    entered* 

The  plaintiff f aid  that  he  was  of  full  age  at  the  time  of  the  alienation^ 

and  found  by  verdi^  that  of  full  age :  and  he  came  in  perfon^ 

and  the  Court  adjudged  him  within  age  by  infpedion }  and  the 

judgment  by  infpeftion  was  given,  and  held  place,  and  not  the 

verdift  \  quod  nota,  and  the  plaintiff  took  nothing  by  his  writ. 

Br.  Verdift,  pi.  34.  cites  25  Aff.  2. 

Lc?.  142.         J ^^  Error  was  brought  of  a  common  recovery  fuffered  by  an  infant 

RoBiN^*     ^  ^>oucheey  he  being  now  of  age.    The  queftion  was,  if  the  infant 

•ON,  Mich,  might  aflign  this  for  error^  he  being  now  of  age  ;  fo  as  it  cannot. 

cf  bT^*  *d    ^^  ^^^    y  infpeftion  ?    The  Court,  after  conference  with  the 

•dda/that     Other  judgcs,  it  being  a  matter  of  great  concern,  declared  for  the 

ht  was  told    fatisfa£lion  of  all,  that  this  infancy,  in  fuch  cafe,  cannot  be  afligned 

"ud^  8**        ^^^  error.    But  their  judgment  was  not  prayed,  inafmuch  as  it 

of  opinion     concerned  houfes  burnt  down  by  the  fire  in  London,  and  the 

againftthc    parties  were  agreed.     Sid.  321.  pi.  14.    HiU.  18  &  19  Car.  2. 

plaintiff  ia    g^^    Raby  V.  RoWflfon. 

error.     .  —  ' 

Sid.  322.  fays  a  diverfity  was  taken  in  this  cafe  between  the  coming  in  of  tbe  iniant  apoa  fingle 
voucher,  which  will  bind  him,  becaufe  he  comes  in  upon  the  warranty  of  his  anceftori  and  bis  com- 
ing in  npon  doable  voucher,  which  will  not  bind  him,  bcCiufe  he  comes  in  upon  his  own  warranty  } 
led  Hon  allocaiur* 

£  (J  3  16.  Ideocy  ihall  be  tried  by  infpeftion  5  for  that  may  be  difcer- 
ned,  but  fo  cannot  lunacy ;  per  Ld.  Nottingham  C  Skin.  5.  Mich. 
33  Car.  2.  B.  R.  in  Frazier's  cafe. 


(B.  3)     By  Infpedion.     Procefs   and  Proceedings 

thereupon. 

t.  |N  pracipe  quod  Tcdd^it^  if  the  tenant  vouches  within  ag^i  and 
^  prays  that  the  pa  fol  demur y  and  the  demandant  fays  that  D.  is 
rffiill  age,  procefi fhall  iffue  by  alias j  pluries,  i^fequatur  /  and  if  he 
be  adjudged  offidU  age  at  the  fequatur^  fummons  and  warrant  fhall 
iffue  againft  him  ;  nota  per  Vampagc  there  ;  qitod  non  ncgatur ;. 
lor  when  he  came  for  his  age,  he  (hall  not  be  compelled  to  anfwer 

to  the  vQucher,    Br.  Voucher,  pi.  ^4.  cites  14  H.  <$.  2. 

%.  Aa 


2.  An  infant  acknowledged  a  recognizance^  and  ivas  infpeBed^  ^dv*  St. 
and  adjudged  within  age,  and  thereupon  hzi  7k  feu  fa,  again  ft  the  t^/^**b,^« 
conufee  \  and  upon  a  /w'A// returned,  it  was  adjudged  that  the  recogni^  s.  c.  fayii 
zanctjhould  be  vacated^  and  he  b^  difcharged.    And  now  error  tvas  »^  was  ^r. 
^r0i/^A/,  becaufe  there  ought  to  have  been  a  fci.  fa.  where  a  nihil  is  crfoTbe- 
returned  upon  a  fci.  fa.  and  a  fci.feci  returned  -,  and  for  that  caufe  cdar«  tlicr^ 
the  judgment  was  rcverfed.  And  now  it  w:as  fhewn,  that  iu  regard  "^'^  oo^ » 
the  conufor  is  now  at  full  age^  and  cannot  have  a  new  writ  of  ^latUwaf 
aud.  quer.  to  be  infpe£ted,  that  he  may  have  a  new  writ  compre^  adjudacd, 
bending  tbefirfl  infpedHon^  and  the  judgment  thereupon  ^  and  the  caufe  l***^  *^« 
of  rererfal  thereof,  and  upon  all  the  matter  prayed  to  be  relieved.  ^X/hf^d 
And  the  Court  appointed  that  he  might  file  a  new  writ  accord-  tknUcfno 
ingly.     Cro.  J.  ^9-    P'-  S-    Hill,    a  Jac.    B.  R.     Randall  v.  /^^^/>  ^-^ 

Wale  '1  '*'.^* 

"^  ***'•  Curt  wher¥ 

the  is^eSkn  wasf  and  docs  not  conclude  the  judges  ofB.  R.  but  that  they  ought  to  have  a  reinfpec* 

tion,  which  cannot  be  now  In  the  principal  cafe,  the  plaintiff  being  now  of  full  age  ;  and  it*  in  this  cale^ 

«pon  tibe  firft  judgment  reverfed,  the  pljuntifl'beipg  within  age,  had  brought  a  new  audita  querela  it 

C.  H.  he  ought  to  be  injpecied  it  novot  becaufe  it  is  a  neio  ortgiaa/,  and  all  the  former  proceedings  are 

diiTolfvd  by  theieverfalof  the  judgment. ^^oy»  f^*  S>  C.  and  P.  and  fAys,  that  another  error  was 

affigned,  becaufe  a  fcire  fac.  was  awarded  where  x  ihould  have  beoi  a  veo.  fa£<   and  that  the  conufor 

cmrnt  to  fuE  age  pending  the  writ  of  error. 


(C)     Trial  by  Infpedioa.     How  it  (hall  be  made. 


Ci-   fN  wtk  of  error  to  revdrfe  a  Jit 
*  plaintiff,  if  a  proteBicn  he  eaj  fc 


m  for  the  infancy  of-thc  •Br. Eo- 
:„rth,  defendant,  y€t  the  inr  »:",^»°?„ 
fancy  may  he  tried  immediately*     And  it  [was  fo]  adjudged  ;  for  s.  c.      ■> 
peradventnre  he  will  come  to  full  age  before  the  year,  and  then  s*  P*  ?r. 
he  cannot  be  infpcdcd ;  and  this  prefent  trial  flball  not  be  any  pi^^^'citw 
prejudice  to  the  defendant,  for  he  (hall  have  all  faved  to  him  5  e.  4. 50* 
when  the  parol  is  revived  *.     ai  £•  3.  24.  b.    ai  Aff.   pi.  lo.  r"":^',**- 

Adjudged.]'  ;:-5:'«j^. 

5  £.  4.  40.  S.  P.  Co.  R.  on  Fines,  17.  ■■        ■  Upon  error  brought  to  rcverfe  a  fioe  for  non- 

^e.  the  infant  was  infpe^lcd,  and  witnelles  produced  who  proved  the  infahcy.  And  it  was  ruled,  that 
though  he  died  afterwards  before  his  full  age,  his  heir  might  reverf;  the  fin^.  Mo.  S44.  pi.  ^139. 
Pafch.  13  Jsc.  K.RCKWiCH*s  CAsi.     But  the  reporter  fays,  qucre  what  action  he  flitli  have. 

tit.  fines,  (D.  10)  pi.  5.  and  the  notes  there.  So  in  caie  of  an  adjournxBcnc  upon  a  writ  of 

See  Adjouramenc  (A),  pi.  2. 


[2.  If  Upon  infpeElion  the  Court  be  in  douit  of  the  age  of  him  who 

f  brings  the  writ  of  error  to  rcverfe  the  fine,  they  may  inform  t  f**^*  573- 

ibemfelves  thereof  by  proofs,     50  E.  3.  6.]  ^— — v— *^ 

£3.  The  Court  may  examine  the  infant  upon  a  voier  dire,  whether  [  7  ]   * 
ie  be  within  age.      1 1  H.  4.   1 5.   2i  E.  3.  24.  b.    21  AfT.  pi.  10. 
25  E.  3.  44.  b.] 

f  4.  The  Court  may  examine  his  godfather  and  mother,     21  E.  3^ 
X4.  b.  21  Aff.  pi,  10.] 

[5.  In  TLpracipe  quod  reddaty  if  the  tenant ^jj,  by  grrardian^  that  Br-  Vtnlit 

bf  is  within  age^  and  in  by  defcenty  and  prays  thi  parol  to  demur  ;   and  ^^^^^^  ' 

the  demandant  fays  y  that  he  is  of  full  cge^  and  prays  that  he  be  viMved  S.  C.-*fir. 

by  the  Court*  it  fliall  be  comn^andcd  to  the  guardian  to  have  the  ^&^»  P*- *3. 

^                                             B  4     -                                   infan  "^^^^•^- 


% 

7  Ctial. 

infant  at  a  certain  day,  without  granting  any  writ  of  venire  facial^ 

24  E.  3.  28,     Adjudged.]       *  _ 

S.  P.  And        rg.  Buti(2Lxn2n  frw/r^>rfwithin.age,  and tbi^tffug.tsuponihe 

fr^^jm  l^^^i  *  venire  facias  fliall  ifTue  to    be  vicwci  \jlJ|  JEi  ,3.  28. 

j^irf.   Bh  19  E,  2.  Protedlion,  jii,  for  it  fli^ll  be  adjudgccl  by  infpe^on.J 

vcilirc'Pa-  > 

ctasy  pi.  2o*  cites  S.  C.  ■  Br.  Age,  pL  13.  cites  S/C— «-«ir  the  tenant  in  s  rtal  affim  vmeha 
Jin  'as'btir,  tuUbin  age,  or  if  the  tenant  for  life  be  impleaded,  and  he  prays  in  aidtf  A*  in  rtverfioc 
within  age,  and prt^t  thta  the  parti  may  demur ,  S^c,  in  tbe'oAe  ca^e,  and  in  the  other,  \i  demandant  re- 
flitt  that  he  is  of  full  age  \  this  fliall  not  be  tried  per  pais,  by  reafon  of  the  great  delay  to  the  demind- 
ant;  but  a  vrrit  ihaU  go  to  the  (beriff,  quod  venire  faciac  tali  die  ^sdUiT  A.  ut  per  confpefiam  cor* 
pofis  fui  conilare  poffit  praefatis  julliciariis  ii  praediftus  A.  fit  pldna^  aetatis'|ieCne,^c.  9  Rep.  30.  U* 
3 1 .  b  .in  the  ca/^  of  the  ab^t  of  Strata  MarceUa^  cites  34  H.  6.  43.     •  ''  * 

t 

''•  ^*K  **h  ^7*  '^  ^"  infant  appears  iy  attorney  in  an'aflion  brought  againft 

countiy,  *  ^^^>  '^  which  he  QUght  tp  have  appeared  by  guacdian ;  and  after 

9ndnotby  Judgment  is  given  againfi  Urn,  being  noiHin  age^  and  then  in  a  writ 
the  jufticcs  J  ^f  g^^j.  ^^  afflgfis  this  foT  erroT ;  this  fliall  not  be  tried  by  infpeop 

maWng  the  **^">  ^^^  ^7  ptoofs  \  for  if  he  be  now  of  full  age,  yet  the  judg* 

warrantor  ment  (hall  be  reverfed,    Tx.  39  EL   B.  R.   between  Stdbu&t 

S^Ta^of  ^^^  Raunte,  adjudged  in  writ-  of  error,  and  firft  judgn\ent 

thepart^,  rcverfed.] 

without  examination  of  the  juftlces,  and  y«t  the  appearing  by  attorney  i&  recorded  by  the  court ;  and 
therefore  if  the  plaintiff  makes  attorney  in  .court,  and  the  defendant  fays  that  the  plainti^*  ^s  ^t^%  and 
one  appears  and  fays  that  he  is  plaintiff,  which  is  dented  by  tbc  other  party,  ihe  juAiccs  ihall  adjudge 
Wither  he  who  now  appears  be  the  Dune  perfon  who  made  die  attorney  in  court* 

£8,  \&>\  f{  an  infant  brings  writ  of  error  by  guardian  to  revetfi 

^ «  judgment  given  againft  him,  in  which  he  appeared  by  attorney^ 

and  affigns  for  error,  that  he  was  within  age  at  the  time  of  the 

judgment  given  againft  him,  he  appearing  by  attorney ;  this  (haU 

not  be  tried  by  infpe&ion,  \x\it  per  pais.  Tr.  1 1  Car.  B.  R«  between 

ScAWEN  AND  Arundel,  per  Curiam,  &  Mich.         Car.  adjudge^ 

accordingly,  and  a  common  recovery  reverfed  accordingly  for  thfs 

error  without  infpe£Uon.    But  it  was  afligned  for  error,  fcilicet, 

that  he  wa^  within  age,  and  the  defendant  being  vmmedy  made  d^ 

fault ;  and  for  this  matter,  by  [conftru&ion  ofj  the  law,  (itj  w^s 

confefled  by  his  default,     Intratur  Tr.  11  Car.  Rot  31SO 

Br.  Trial,  C9'  ^^  ^^^  ^^fi^  'where,  the  matter  may  be  tried  by  edcamination^  or 

jfi.  60.  cites  difcretion  ofthejufUces^  they  mayy  if  they  are  in  doubt,  refufe  it,  ana 

TrUlsTe^     ^^^P^^  ^^^  P^^y  '^  f^^  ''  '•  ^^^  ^the  country.     21  JI.  7-  40.  by  al| 
Pais,iV    '  the  juft ices.] 
(12.)  S.  P. 

-And  to  In  [10.  {/is^  If  infancy  be  to  be  tricd>  though  properly  it  is  to  be 
'"Pt^°*  tried  by  infpe£lion,  yet  the  Court  tnay  refufe  to  try  it,  and  compel 
And  Brooke  ^^  party  to  try  it  by  die  country.  Brooke,  title  Tryall,  60.  in 
fays,  that      abridging  the  faid  book  of  21  H.  7.  40.  faith,  it  feems  that  It 

aaages  where  the  defendant  coiifciRpt>  or  is  condemaied  by  default  or  the  iike« 

Co.  R.  on  £1 1,  If  an  infant,  brings  writ  of  error  to  reverfe  afine^  and  is  in^ 
Lea^ai  f^^'^  W  ^^  Court,  a$id found  within  age,  the  judgn^nt  ma^  be  rf- 
$,  pi"  verfed  ofier  his  full  age.     27  Aff.  ^y  P,  i|  Car,  B.  R.  bctwcch 

t  8  3  dam^ 


Ctial.  ;.  8 

4ame  Bartue  and  Bartue.    Adjudged,  and  the  fine  reverfed 
accordingly.] 

f  1 2.  If  an  infant  fuffers  a  common  recovery  by  guardian  f  as  ^tettant-  See  tit.  Ir- 

io  the  pr^pe^  and  after  within  age  brings  writ  of  error  to  reverfe  it  ^'  g^^^ 

Jwr  bis  infancy^  (admitting  that  it  is  erroneous,)  yet  the  infancy  fhalt  Cro.c.307. 

not  be  tried  by  infpe£lion«    P.  9  Car.  B.  R.  between  the  Earl  pi-^-bythr 

OF  Newport  and  the  Duke  of  Buckingham.     Adjudged  per  jaT©^ 

CuriaiHi  that  the  writ  of  error  may  be  brought  after  his  full  age  \  by  New»okt 

which  it  is  implied,   as  it  feems,  that  if  it  had  been  brought  vSi«Hbw« 

within  age,  the  infancy  ihould  not  be  tried  by  infpe£iion,  as  in  i^^^^ 

the  cafe  of  a  fine.]  s.  c.  but 

.  the  point  of 

lAipcQion  does  Bot  appear.— —Jo.  318.  pJ.4.  S.  C.  bat  the  foiatofinfpe^tion  does  aotappear.-w-« 
Hob.  196.  pi.  249.  S.  C.  by  the  name  of  Bi.oiint*«  cafe;  but  St  P.  does  not  appear.  .^^  Het*'  171. 
S.  C.  io  much  the  very  facQe  words  of  Hob.  196.  ■  ■  —Ley,  tt.  S<  C.  in  coridcm  verbis. -i.-.-^ 
Keb.  S92.  pi.  56.  Pafch.  17  Car.  2.  in  cafe  of  Rabt  v.  Robinson,  which  was  on  a  recovery 
fufiered  by  ioftnt  as  vouchee.  Twifden  J.  Ctid,  that  this  trial  may  be  by  infpedion«  or  per  pass,  ts  k 
nay  be  more  or  lefs  dilatory.  And  Keeling  faid,  that  the  difference  tak.cn  by  Twifden  was  an  ei€el« 
ieot  one,  and  wilt  go  a  great  way,  viz.  that  the  trial  may  be  by  paitr  or  infpe£^ioo»  as  biay  beft  prevent 
4aLiy  j  and  (aid  it  was  fo  agreed  in  Newport*s  cafe,  though  pot  reported  by  Cro.  C.  307. 

£13.  If  an  infant  brings  an  au£ta  querela  upon  a  recognizance^  or  9  Rep-  ^o. 
JlMute  acknowledged  by  himfelf  to  avoid  it  for  his  infancy,  his  infancy  ^i^^^^  ^ 
ihall  be  tried  by  infpedion.     Co.  i  Inftitutcs,  673.J  of  s*rau^ 

Marcellar— 
3^.  P.  10  Rep.  43.  a.  in  Mary  Portington's  cafe^ 

14.  If  a  man  prays  bis  age  by  guanEany  and  the  demandant  fays 
that  be  is  of  full  age,  prift ;  by  which  venire  facias  to  be  vk^ved 
iffiuty  and  the /u/lices  ad/udge  him  of  full  age  by  infpeilion  ;  this  is 
not  peremptory,  but  a  refpondeas  oujler\  for  it  is  tried  brview  of 
the  juftices.  m.  Peremptory,  pi.  69.  cites  33  E.,3.  and  Fitzh. 
Ifliie,  «4-    ^ » 

15.  An  infant  brought  Writ  of  error  to  reverfe  a  fine  kviidhj 
her  of  her  lands,  whilfljbe  tuas  acovert  baron  ;  and  the^  Court  "was 
moved  that  fhc  might  have  a  guardian  afjigned  to  prolecute.  for 
her  5  and  that  flie  might  be  infpefled  by  the  Court,  fl/ri.  that  the 
UfptBum  might  be  recoraed(  and  an  aJidanM  was  made  by  one  *in 
courty  that  he  knew  the  infant  there  prcfent,  and  the  time  of  her 
iifih  and  bcfttfingy  andfnvore  tbe^imes  precifely  ;  the  church^ook  tvas 
^produced  in  court,  and  proved  by  oath,  wherein  the  time  of 
ier  baptifing  wis  entered,  arid"  that  fhe  was  the  fame  perfon : 
upon  whi^  (he  had,  by  her  own  eleftion,  an  attorney  afligned 
for  her  gimdian.;  and  die  affidavits  were  ordered  to  be  recorded, 
aAd  die  infpc£lk>n  ^&h^  entef ed>  and  a  fcire  facias  awarded  againft 
the  heir.   Stile,  45^6,  .457.  Trin.  X655.     Sherlock's  cafe. 

i(S«  An  infanty  whp  during  cov^ure  joined  with  her  hufband 
in  levying  a  fine  of  her  lands,  wds'brougbt  into  court,  and  infpeSledy 
eutd  adjudged  within  age.  Whereupon  a  fcire  facias  iiTued  to  the 
tertenantSy'wh.6  pleadeathatjhe  was  of  full  age  at  the  time  of  the  fine 
levied.  Ijfue  wasjoin^dy  and^L  trial  had  at  theaffizes,  and  a  verdiB 
far  the  plaintiff y  who  now  came  into  court,  and  prayed  for  judgment 
upon  the  verdift ;  but  per  Glyn  Ch.  Juit.  the  Court  is  to  judge  of 
tb€  infancy^  and  nof  the  jury  ;  and  thercfipre  you  have  not  proceeded 

duly, 


S  t  Crial. 

dulr,  but  the  proceedings  do  no  hurt ;  for  we  judge  flic  wat 
within  age,  therefore  let  the  fine  be  reyerfed,  nifi,  &c.  Nou. 
Styl.  472.  Mich.  1655.  Vidian  v.  Fletcher., 

i  7.  In  error  to  revtrft  a  fine  for  infancy^  it  was  moved  that  the 
party,  being  in  court,  might  be  infpe£tcd,  and  the  infpedion  re- 
corded ;  and  a  copy  of  the  regLfier-hook  was  /worn  to  be  true,  and 
feveral  c^davits  of  her  age.  And  the  Court  ordered  the  infpedion 
to  be  recorded ;  and  faid,  that  the  ijfue  of  her  infancy  may  be  tried 
at  any  time  hereafter,  though  fbe  cotnes  of  age.  Vent.  69.  Pafch* 
%2  Car.  2,  B.  R.  Coufms's  cafe. 


C  9  ]    (C.  2)     Trial  by  Record.     Whether  by  Record  or 

Pais. 


S.  P-  Triali  [y  ^  Matter  of  record  before  the  juftices  fliall  not  be  put  in  trial 
^PMa,io.  yi  pgy  pj^jg^  whether  it  be  fo,  as  the  record  proves,  or  not ; 
A  writ  of    but  it  fliall  be  tried  by  the  record  itfelf.     11  H.  6.  42.  by  all  the 

maintenanct    jufticCS.       20  H.  6.  lO.  b.] 
is  brought 

by  bvfijnd  and  vfife,  after  iHTue  joined,  and  htfore  tit  tufi^iut,  the  wife  dies ;  the  niii  prioa  proceeds} 
tbefcflea  of  the  niu  prius  recites,  that  at  the  nifi  priusthe  bu/hanJand  %Li/t  appeared  (the  verdiA  being 
found  for  them).  They  have  judgment.  £rror  is  brought,  and  is  aligned  in  the  death  of  the  wife  hrfrt 
the  nifi  prius  f  and  upoQ  this  an  iflue  is  joined,  ^nd  found  for  the  piaintifF  in  error;  yet  judgment  was 
affirmed  ;  fat  the  error  affiglied  was  contrary  to  the  recdrd.  And  in  this  cafe,  the  record  muft  be  be- 
lieved, and  not  the  verdidt  \  for  if  an  averment  ihall  be  received  againft  a  record,  that  it  may  be  reverlcd, 
by  the  like  reafon  an  averna^t  ibould  be  received  againft  the  record  of  the  reverfal,  and  ib  produce-as  in- 
finity.  If  the  error  had  been  ojfigned^  that  the  ^ife  died  pending  the  writ,  and  ic  had  been  fo  found, 
judgment  had  been  reverfed.     Jenk.  99.  pi.  92. 

But  upon  a  general  ijfke,  a  verdiff  which  is  contrary  to  another  record,  flisll  be  allowed  3  hut  not  a  ver« 
didt  found  agiunfi  thejenne  record  upon  which  the  verdi^  is  given.     Jenk.  99.  pl>  92. 

4  Rep.  71.  h.  Trin.  33£liz.  G.  B.  in  Hynoss's  cafe,  refolved  that  records  import  verity  in  then^* 
felves,  and  conclude  all  perft>nS  to  deny  any  thin^  appearing  within  the  record ;  but  an  averment  con- 
liftent  with,  and  which  does  not  impugn  any  thing  appearing  in  the  record,  may  be  taken.  >■  ■  Co. 
Litt.  1x7.  a.  as 6.  b.  S.  P.'  ■  Bnt  a  rec9rd  may  be  ttkd per pais^  im  eaje'ofmec^^*  Lat.  86.  ii^ 
eafeof  Rssvi  v.  Donny,  citas  14  H.  6.  and  1 1  H,  6. 

S.  P.  Trials  [2.  If  the  iflue  be  upon  an  in£Bmenty  or  acquittal  thereupon ^  it 
perPais,!!.  g^^n  )^^  tried  by  the  record.     20  H.  6.  10.  b.] 

S.  P.  Trial!  [j.  In  per  qu^/ervitia,  if  tenant  fays  that  he  did  not  hold  of  the 
]wrPais,io.  ^^j^^  /^  jiay  qJ  fi^g  ^/^  levied,   this  fliall  be  tried  per  pais. 

XI  H.  4.  72.  b.] 
S.  P.  Trials       [^.  If  the  iflue  be  upon  allowance  of  a  prote^ion  in  Bank,  it  fliall 
[^["•'"-  be  tried  by  the  record.     20  H.  (5.  10.  b.] 

S.  p.  Br.  [^,  In  debt  upon  recovery  in  other  court  of  record^  if  nul  tiel  record 

fs*.^kcs^^o  ^  pleaded,  it  fliall  be  tried  by  the  record,  and  not  per  pais.     19 

H.  6.  79*      H.  6%  80.3 

S.  C. 

Br.  Dette,  pi.  94.  cites  S.  C.  But  per  Littleton,  if  a  man  recovers  damages  in  ancient  detnefne,  and 

brings  debt,  mil  del  record  is  a  good  plea,  and  it  iball  be  tried  per  pais )  and  the  defendant  fliall  not  wage 
his  law.    Br.  Record,  pi.  8.  cites  34  H.  6.  49. 

In  debt,  ofreetvery  of  loo  marks  damages  ins  court  of  ancient  demefne,  or  othar  court  bsron,  nul  tiel 
record  is  no  plea,  but  no  fuch  recovery  ^  and  it  ihalJ  be  tried  per  pais.  QuoJ  nota'';  for  it  is  only  matter 
in  hSt :  quod  oota }  and  the  plaintift'  fliall  recover,  notwithftanding  tha  rolls  are  burnt.  Nota.  Br. 
Trials,  pi.  51.  cioas  9  £.  4.  43.  S.  P.  For  thofe  courts  are*  not  courts  of  record.     Br.  Court 

Baron,  pi.  i6.  cites  9  E.  4.  4a.  S.  C.  "Br.  Failer de  Record,  pi.  8.  cites  9»  d^        ■    Br.  Re^- 

cord,  pi.  32.  cites  S.  C.         ■    Br.  Variance,  pi.  51.  cites  S.  C. 

Th* 


Ctiai.  9 

Hie  ematy  tmrt,  tlie  baadrid  cmrt^  court  bann^  as4  iVich  like,  ire  no  couili  of  record }  and  there* 
lore  the  procMdioge  tberein  may  be  denied,  and  tried  by  jury,  ftc*    Co*  lict.  1 17.  b. 

[6.  In  deht  againft  tie  warden  of  the  Fleet  for  an  efcape^  if  the  iffuc  S.  P.  Triidi 
was,  whether  be  was  impri/oned  upon  the  execution,  or  for  other  caufe^  ^^\  «»»f  u- 
it  fliall  be  tried  by  the  record.     11  H.  <5.  49.  b.     12  H.  6*  3.] 

[7.  If  ^fheriff  returns  cepi  corpus,  &  quod  languldus  eft,  &c.  and  ^'^'  T"*** 
^xtx  fuffers  him  to  go  at  large;  in  an  a£lion  againft  the  fheriff  for  (g^j 
this,  if  he  fays  that  he  never  was  in  his  ward,  it  (hall  be  tried  by  the 
record.     12  H.  6.  3.] 

[8.  But  if  a  {herifFtakes  a  man  by  a  capias,  and  returns  no. writ, 
ornon  efl  inventus,  andfujfers  him  to  go  at  large,  this  taki/ig  fliall  be 
tried  per  pais  in  an  a£tion  againft  the  iherifF.     1 2  H.  6.  3.] 

[9.  If  a  manju/lijles  an  imprifonment,  hecaufe  he  is  a  jujlice  of  the   [   ^^3 
peace,  this  matter  ihall  be  tried  by  the  record,  and  not  per  pais.  ^'  ^*  T'**^ 

.-»Mi;-*kl  •  per  Piis,ii. 

1211.6.3.5.1  (5.) 

f  10.  If  a  challenge  be  to  a  juror  by  one  party,  hecaufe  there  is  an  S.  P.  Triali 
aSion,  l^c*  depending  between  the  juror  and  him,  Jind  the  other  fays  t Bat  P««'P*i»>»^» 
k  is  brought  by  covin,  this  (hall  be  tried  by  the  triors  v  for  though  the       » 
a&ion  be  pf  record,  yet  the  covin  is  not,  and  the  covin  only  is  in 
queftion.     38  H.  6.6.     43  Afl^.  46.  adjudged.] 

[11.  In  fcire  facias  by  the  king  to  have  execution  of  a  judgment  in  S.  P.  Trub 
ftare  impedit,  11  defendant  pleads  that  after  the  recovery  the  king  pre^  ^V\^^^^ 
fented  thereto,  and  fo  judgment  executed ^  and  the  ijffide  is,  whether  the 
ling  prtfenied  by  caufe  of  the  judgment,  or  by  caufe  of  a  voidance  after 
the  dectth  of  J.  S.  nuho  was  prefented  by  aflranger  after  the  voidance 
upon  which  the  king  had  judgment;  this  fliall  be  tried  per  pais,  and 
not  by  record,  though  it  was  faid  that  it  is  of  record  in  Chancery  for 
what  caufe  the  king  prefented.  32  £.  3.  Quare  Ixnpedit,  2.  ad- 
judged.] 

£12.  In  debt  upon  an  efcape  againfl  the  mayor  oftheftaple,forfuffer'»  s.  P.  Triib 
iug  y.  5.  in  execution  upon  aflatute  flaple  to  go  at  large,   if  defendant  per  Pais, lu 
fays  that  he  was  not  in  prijbn  upon  the  execution,  but  i/pofi  a  plaint  ;-•)  "^j. 
there,  this  iffue  fliall  be  tried  per  pais ;  becaufe  the  defendant  is  to  pi.  i4^.ci» 
certify  the  record,  if  he  fliall  be  tried  by  it,  which  is  not  reafonable  S.  C. 
in  his  own  caufe ;   for  peradventure   he  will  certify  it   falfely. 
6H.  6.  2t5.     *  1 1  H.  6.  49.  b.  12  H.  6.  2.  b.  adjudged  ] 

[13.  If  the  iflue  be  whether  a  fuppofed flatute  merchant  be  true  or  s.  p.  Tr«U 
forged,  it  fliall  be  tried  by  the  record  where  it  was  acknowledged,  pwPaii,u. 
if  the  mayor  f  who  took  it  be  alive,  though  he  be  out  of  the  office  ^^'^  ^ 
now  }  for  it  is  a  matter  of  record.     17  E.  3.  .^9,  b.]  t  FojV  cU^ 

[14.  So  if  the  mayor  be  dead :  for  it  continues  a  record  triable.  j 

Contra  1 7  £.  3.  49.  b.] 

[15.  Earl  or  not  earl  fludl  be  tried  by  record,  and  not  per  pais ',  Br.  Aff.  pi. 
becaufe  it  is  of  record.     22  AiT.  24.]'  *4i«  cites 

[16.  If  the  iffuc  be  whether  J.  S.  be  a  baron  of  parliamtM,  h  Trl^^p?/* 
Of^ht  to  be  tried  by  record.]  x  1 9.  cites 

[17.  As  it  may  be  certified  by  writ  out  (f  Chancery.    48  Aff.  6.  f-  ^  "TT, 

48^.30.5.]  .  ^  .  pcrP«is,u. 

[18.  5«/ there  it  was  enquiredyi/r/A^riy/irwiv.     Itfcemsitwas  (9.) 

to  make  it  cUar.l  ^*f*  I' "«' 

-*  earl,  baron 

orBOt  baron,  (hall  not  be  tried  per  pais,  nor  by  the  joftices,  but  by  writ  of  the  king.     9  Rep.  31.  a.  in 
%3St  of  cbfe  abbot  of  Stsat  a  Makcil la^  cites  6  Rep.  53,  a.    The  counted  of  Kutlaad's  cafe. 

But 


lo  Crial. 

Bui  ttunt^i,  Sccy  h  mMrnagi  AaU  U  tried  per  pus  5  for  their  dignity  aecnies  to  tfatm  hj  matter  m 

ha.     6  Rep.  53.  in  the  countefi  of  Kudand's  cafe It  was  admitted  by  the  Court,  that  pecrT;  n! 

peer  it  triable  only  by  record ;  hut  that  is  where  a  man  is  maJe  a  feer  by  %urit  w/y,  which  was  the  in 
cient  method.  And  In  fuch  cafe  the  plea  ihould  be  concluded,  prout  patet  per  rccordum.  But  in  the 
principal  cafe  the  creation  was  by  patent  of  record,  which  was  brought  into  court j  and  proves  itfelf.  Tviz  > 
by  the  steal  fcal.  Befidcs,  here  %ttfeveraUefcents,  which  are  mattcrt  of  fafi,  and  triable  only  bv  the 
country,  fo  that  the  defendant  did  not  claim  the  honour  from  the  crown  immediately,  but  only  mcdiatelv 
aa  heir  male  defcended  from  him  to  whom  the  honour  was  firft  given,  and  therefore  he  has  well  conclod<if 
1m  plea  with  a  bocjaratus  eft  verifcare  j  but  It  the  defendant  was  the  'very  perjcn  ennobled  either  bv  writ 
•r  patent^  then  there  would  be  nothing  to  try  but  matter  of  record      Adjudecd.     Carth.  200    HUl 

5  W  A  M.  B.  R.  U.  B«ibury>.  cafe See  12  Mod.  56  to  65.  S.  C.  ~  Ld.  RayL  R^p    r^ 

S.  C.  accordingly,  and  Holt  Ch.  J.  held,  that  the  plea  of  prout  patet  per  recordum  would  have  been  ill  ' 
kecaufe  11  cannot  appear  by  the  record,  if  Nicholas  was  the  fon  of  William,  or  Charles  the  fon  of  Nicho' 
Us ;  and  jhe  books  of  12  Aff.  a+.  Br.  AflC  240.  ought  to  be  underfiood  of  pe^^ave  created  by  Kvrir  for 
there  was  no  baron  created  by  letters  patents  till  n  K .  ».  And  as  to  an  objcdlion  that  the  dcfcndani 
ought  to  have  produced  Vwrir  out  of  Chancery,  &c.  he  *nfwered,  that  thefe  are  cautionary  writs,  and  writs 
of  privilege,  and  were  ttoiofneceffttyy  but  for  expedition ;  and  fuppoflng  the  defendant  might  have  had  one. 
yet  It  IS  no  confequence  that  the  omiflion  of  it  ihould  be  a  dctci  mination  oF  his  peerage  j  and  that  in  this 
cafe  the  defendant  hvi'mi  pleadtd  the  letters  patents  of  creation  to  his  unc.Jhjr,  made  a  d.ffercncc  between 
the  principal  cafe  and  precedents  cited  on  the  other  fide,  where  no  letters  patents  were  pleaded  fo  that 
in  thofe  cafes  it  could  not  appear  to  the  Court  without  fuch  writ  that  the  party  was  a  peer.  And' the  dIm 
waa  held  good  per  tot.  Cur. a  Salk.  5  lO.  S.  C.  accordingly.  '^     '  r  "ic  pic« 

C  II.]        [19-  ^^<^  ^  P^<^9  or  not  abbot  or  prior,  fhall  be  tried  per  pais  ; 
^'1  i^lcti.  ^^^"^^  ^^y  ^«"  ^^  "^  *«  conufauce  of  the  country.     22  Aff.  24.3 

S.  C.  per  Trench  and  Claim. 

And.  185.  [20.  Though  the  inrolment  of  Utters  patents^  or  other  matter  of 
Hill  .^^34  El.  record,  fhall  *  not  be  tried  per  pais,  yet  the  f  time  when  the  inrol- 
Libb  Y.        ment  was  made  of  a  deed  inrolled  according  to  the  i^  H,  B.  (hall  be 

!!!^'rou'  ^^^^  ^^  P^^®'  ^^'  ^'  HiNDE,  71.  b.  For  by  this  the  record  is 
Rep.  119. '  acknowledged,  and  the  time  only  in  iffue.] 

Mich.  17.  J«c.  B.  R.  WoRSLEY  v.  Fzlssxkr.  It  was  infifted,  that  by  the  ftatute  27  H.  3.  the 
time  of  the  inrolment  waa  made  parcel  of  the  record  and  inrolment,  and  cannot  be  tried  by  jury ;  but  the 
Court  held  contra,  and  fent  lo  the  inrolment  office  to  enquire  the  ufage,  as  to  the  inferring  the  time  of 
the  inrolaeot ;  who  certified,  that  before  the  16  Eii«.  when  the  inrolment  office  was  ere£Ud,  they  never 
ufed  to  infert  the  time,  which  now  they  do,  and  the  inrolment  of  the  bargain  and  fale  in  the  principal 
cafe  was  made  in  5  Eii».  whereupon  the  Court  referred  it  to  the  jury  upon  the  evidence  produced  by  the 
pUintiff,  whether  it  was  inrolled  or  not* 

*  S«  P.  but  by  certificate  of  record*    Br.  Trials,  pi*  94.  citei  9  H.  7.  a« 

t  S.  P.^Trials  per  Pais,  ii*  (9.) 

[ai»  [-A]  If  it  be  pleaded,  that  non  habetur  tale  recordum,  per 
quod  liquerc  poteft,  that  R.  2.  was  fcifed  in  jure  coronse  at  the 
time  of  the  patent,  this  fhall  be  tried  per  pais  j  becaufe  it  goes  to  a 
certain  time.     9  H.  7.  2.] 
S*  P.  Trial*       [22.  If  the  queftion  be  whether  fiuh  a  per/on  bejheriffy  it  may  be 
?ff*'**"'  tried  by  record ;  becaufe  he  is  made  by  letters  patents  of  record* 
S.'p.  jenk.  Co.  9.  Abbot  Strata  Marcella,  31.  b.] 
9».  pi.  74. 

It  wa)  moved  in  error  on  a  judgmeni  in  C.  B.  that  whether  R.  S.  was  fiieriff  fuch  a  day  Aoul4 
k  tried  per  pais,  and  not  by  the  record  of  the  patent ;  fed  non  allocatur;  for  it  ihall  not  be  intended, 
nnlefs  ic  were  ibcwn  to  the  Court  by  pleading.  Cro.  C.  421.  pi.  12.  Mich.  11  Car*  B.  R.  Smith  t. 
Smith. 

But  where  ^nonfat  im  rtdtj/eifiu  as  eorontr^  and  was  net  coroner,  by  which  writ  of  error  was  brought^ 
and  this  alleged  for  error,  and  jfue  taken  if  bt  wa*  coroner  at  the  time,  ^c.  or  not,  this  per  Cur.  fiialJ  be 
tried  per  pais,  and  not  by  record  -,  for  though  cofoner  be  made  by  writ,  yet  many  times  the  writ  is  tsot  re~ 
turned,  and  therefore  ihail  be  tried  per  pais.     Br.  Trials,  pi.  147.  citei  3a  H.  6.  27.  _  S.  p. 

Jei^.  92.  pl«  74^ 

[23.  And 


iznttai  i  I 

1^23.  And  It  may  be  alfi  tried  ty  examination  of  the  Jberlff  hlmfilf.'\  S.  P.  Br. 

tioOf  pi.  s6.  cites  S  H.  4.  y>.   .        .9  Rep.  51.  b«  in  cafe  of  the  Abbot  or  STbata  Mabcblla^ 
M  Aoou  of  the  icportcTi  cites  10  H«  7*  4*  b. 

[X4.  In  a  writ  of  error  to  rcverfe  a  judgment  in  a  formedon*  if  Cro.  c. 
the  plaintiff  affigns  for  error,  that  where  the  venire  facias,  which  s!c/ac"' 
was  returnable  15  Martini,  was  returned  by  J.  S.  7^  iherifFof  the  cordl'ngTy.«— 
county,  that  he  was  not  then  fheriff,  but  J.  D.  and  the  defendant  S«  ^^'  ^^' 
faith  &3X  J.  S.  was  (heriff  loth  of  November,  (the  return  day  be-  JJl^'s!  ci^*' 
Log  the  28th  November,)  which  was  18  days  before  the  return, 
[and  is]  ready  to  aver  by  the  letters  patents  under  the  great  feal  of 
the  fame  date  here  (hewn  forth.     To  which  the  plaintiff  replies, 
that  he  nvas  mijberiffthe  loth  daj  of  November  y  this  ihall  be  tried 
by  the  record,  and  not  per  pais,  and  the  {hewing  of  the  letters  pa- 
tents themfelves  is  a  good  record  for  trial  thereof,  without  a  writ 
out  of  the  Chancery  to  certify  it,  though  the  iffue  is  upon  the  matter 
upon  the  time ;  for  it /ball  be  intended^  that  he  continued  fheriff  till 
fimething  be  fbenvn  to  toe  contrary.     Mich.  1 1  Car.  B,  R.  between 
Smith  akd  Smith,  adjudged  m  writ  of  error,  and  the  firft  judge- 
ment affirmed  accordingly.     Intratur  Mich.  10.  Rot.  192.] 

[25.  Bta  m  the  faid  cafe,  if  he  had  faid,  that  J.  S.  luasfherif  C'^-  C- 
front  per  recordum  in  Scaccario  remancm  plenius  liquet^  and  iffue  is  sfc.  but*' 
taken  *  ml  tiel  record  s  this  cannot  be  tried  by  (hewing  of  the  S.  P.  doee 
letters  patents  under  feal,  but  it  ought  to  be  certified  by  mittimus  ^<^«PP«*«rr 
wt  of  Chancery,    htl  ii  Car.  B.  R.  in  the  faid  cafe  of  Smith  and     L  ^  ^  j 
Smith,  per  Curiam.] 

[26.  If  a  birth  be  alleged  in  a  place  in  Scotland^  and  that  it  is  fvithin  Br.  Certu 
the  liegeoftce  of  the  Ung  of  England j  this  fliall  be  tried  by  record ;  for  ^^*^  ^*^" 
it  is  enrolled  what  place  is  within  the  liegeance,  or  [whether^  all  Ts^cite*  s. 
Scotland  [is].  42  E.  3.  2.  b.  3.]  C.  The  iC^ 

r«ewaswhc« 
titer  a  man  bom  at  Rofs  in  Scotland  be  alien  or  not,  and  thtte  Thorp  J.  faid,  that  he  who  would  benefit 
bifflfelf  in  tbu  matter,  ought  to  gee  a  certificate  out  of  the  rolls  and  records  of  the  king,  whether  the  viU 
of  Ro^  be  wicfain  that  part  of  Scotlaod  which  is  parcel  of  England  or  not.— S.  P.Triaii  per  Pais,  1 1 .  (9.}« 

[27.  If  in  a  writ  of  right  zfne  upon  releafe  be  pleaded  in  bar^  which  r***^'-  '\ 
IS  denied,  and  thereof  the  parties  put  then^felves  fuper  re^rdum  J^^^  S?^- 
Curi^ty  it  ihall  be  tried  by  the  Court,     1 1  H.  3.  Rot.  7.  adjudged.]  '     '^^'  ~^ 

[28.  In  zfcire  facias  upon  a  recognizance  of  bailior  A.  if  tlie  de-  Hob.  no. 
fendant  pleads^  that  after  the  judgment,  that  is  to  fay,  fuch  a  day,  p><  267* 
i^c.  A*  came  into  court,  and  rendered  his  body  to  prlfon  in  execution ,  -.^  j  '^, 
ill  difcharge  of  the  bail,  and  the  plaintiff  refufed  to  take  him  in  execu-  and  fays,  * 
tion,  and  the  plaintiff  denies  that  A.  rendered  himfelf,  &c.  this  that  the 
ought  to  be  tried  by  the  record,  [and]  not  per  pais }  for  when  he  !{^'^J  ^^JJ^ 
rendered  himfelf  in  difcharge  of  the  bail,  it  ought  to  be  entered  of  render  him- 
record.    Hobart's  Reports,  283.  between  Welby  and  Cunning.]  f«'^»  *>«  »»« 

*  "^  any  record 

was  made  of  it,        .Mo.  S8S.  pi.  1149.  Wolly  t.  Davenant  and  Canning,  S.  C*  accordi&gly.«~«M 
TriaU  per  Pais,  II.  (9.]  frems  mifprinted,  but  to  mean  the  S.  P. 

lo  fctre  facial  againft  the  bail  they  plead,  that  the  principal  rendered  Himfelf  in  difcharge.  It  was  faid, 
that  the  entry  of  reddidit  fe  in  cxooerationero,  &c.  (hould  conclude  with  prout  patst  per  recordum,  and 
bo:  with  hoc  paratus  eft  verificarC'  Keeling  faid,  that  though  ccmmittkur  he  mtirtd  upon  the  lecord,  yet 
the  party  is  mt  tfitfptd  to  fay  that  he  ia  not  in  prifon,  and  it  ihall  be  tiied  by  the  country  ^  and  the  le- 
cofd^ia  only  evidence,  and  ootcoDciufiTe.  Sid.  216.  pi.  19.  Trin.  16  Car.  a.  B.  R.  in  cafe  of  Middle* 
fiM?.  tbeb«iiof  SUTefterf"«OTiUb.  76x«  pi.  68.  S«  C.  adjornatur.*-— ibid.  815.  pi.  95.  Middleton 

Y.  Talbot, 


\  Talbot,  S.  C.     And  the  Coart  agreed^  that  it  ought  to  have  been  proot  patet  per  leoordum ;  mi 
judgment  for  ths  plaintifi'}  nifi»  See  tit.  Record  (O),  pi.  5.  Alanfon  v.  Butler. 

Hob.  a44.  [^29.  In  trefpafs  of  falfe  imprifonnunty  for  imprifoning  him  at 
c'  m  toif  Srifiolf  if  defendant  juftifies  becaufe  time  whereof  memory,  &€• 
de'm  vcrbii,  thcrc  has  been  a  court  of  record  at  Briftol  every  Monday  before  the 
adjudged  for  mnyor'y  Wr.  according  to  the  cttfiom  and  liberties  of  the  city  ;  and  that 
^niu?  1^"  according  to*the  cuftom,  J.  S.  levied  a  plaint  there  againft  the 
Mich.  x6  '  plaintiflFj  upon  which  the  defendants  being  ferjeants  there,  being 
Jac.  staf-  commanded,  arretted  him,  &c.  Whereupon  the  plaintiff  took  ijue, 
s!cl  2^  ^*^^  7-  *•  ^'^  ^^  levyfuch  a  plaint^  prout,  ^c.  This  ought  to  be 
judged  ac-  tricd  per  pais,  and  not  by  the  record ;  becaufe  the  matter  of  record 
wdingly.—  .^  rmxed  tvith  matter  in  faB  :  to  wit,  whether  the  court  was  held^ 
Trial's  dIbV  ^'^^  ^^^  plaint  levied  according  to  the  cuftom  and  liberties  of  the 
Paif,M>,(8.)  city,  which  is  a  matter  of  faft  triable  per  pais.  Alfo  the  levying 
of  a  plaint  is  like  to  the  fuing  out  of  an  original,  which  is  not  of  re- 
cord- till  return  thereof  in  court.  Hobart's  Reports,  301.  be- 
tween Peter  and  Stafford,  adjudged.] 

30.  Whether  an  abbot  had  goods  (f  felons oxnot,  is  triable  per  pais« 
See  9  Rep.  29.  in  the  cafe  of  the  abbot  of  Strata  Marceila,  a  note 
by  Coke,  where  he  cites  8  E.  3.  10.  b.  1 1.  %^ 

3 1.  In  affife  it  was  agreed,  that  it  (hall  not  be  tried  by  the  aflifc^'^ 
bow  long  time  the  land  was  in  the  hands  of  the  king  by  ward ;  for  this 
falls  in  record :  but  it  may  be  tried  per  patriam  how  much  land  was 
in  the  hands  of  the  king,  and  how  much  not.     Note  the  diverfity. 
Br.  Trials,  pi.  6^,  cites  10  Aff.  2. 

[  13  ]  32.  Whether  it  be //i?w  2^  wjr^  w/,  is  triable  by  records,  and 
N.  B.  I  do  judges  of  the  courts  of  juftice,  and  not  by  a  jury.  Molloy,  cap.  i* 
Sact^'**'"'  f.  9.  cites  in  Marg.  14  E.  3.  tit.  Scire  Facias,  122.  between 
Fitsh.  or      Mortimer  and  the  Earl  of  Lancafter. 

Br.   tit. 

SciiC  Faclae  5  nor  is  there  apy  fuch  year  in  the  Ycar-tbook. 

33  •  Outlawry  is  matter  of  record  which  cannot  be  properly  tried  per 

pais  by  indiffment,  but  ought  to  appear  of  record.     Br.  Corone, 

pi.  87.  cites  22  Aff.  55. 

Hob.  1S8.         34.^  If  the  iffue  be  whether  a  manor  be  ancient  demefne  or  noty  this 

Trin^?       ihall  be  tried  by  Doomfday -book.  9  Rep.  3 1 .  in  the  abbot  of  Strata 

jac^ADOD.  Marceila's cafe,  cites  22  Aff. 45. 

XJpoo  ihew- 

ingDoomfday-  book,  and  no  fuch  manor  appearing  to  be  ancient  dexnefne  in  the  fame  'county,  though 

one  of  .a  like  name  was  there  found  in  a  neighbouring  county,  the  plaintllf  was  barred. 

35.  But  if  it  be  whether  certain  lands  are  parcel  or  noty  it  (hall  be 
tried  by  the  country.  9  Rep.  3 1 .  in  the  abbot  of  Strata  Marcella's 
cafe,  cites  22  Aff.  45. 

S.  P.  Br.         j6.  The  trial  of  nul  tiel  record  ihall  be  by  record,  and  not  per  pais. 

7ou  dw  5  QH<xi  «ota.    Br.  Trials,  pi.  40.  cites  19  H.  6.  52. 

£.  4.  3...t         He  who  pkadt  nul  tUl  record  (hall  conclude,  et  hoc  .paratus  eft  vcrificare  by  the  fkme  re^ 
cord ;  and  it  ihall  be  tried  hy  the  certificate  of  the  record*     Br.  Record,  pi.  51.  cites  4  H.  7.  3. 
It  A«U  be  tried  by  itfelf  only,  and  not  by  witnefs,  jury,  or  othetvdfc.    Co.  Utt.  1 17.  b. 

S  37- If 


CriaU  ij 

37.  If  rnovery  m  m  court  baron  &c.  be  removed  by  reeordare^  &c.  Br.  Omut- 
thc  party  may  fay,  that  the  record  is  other  by  the  ftatatc  ♦  i  E.  i.  f*[^^°[^^^, 
which  (hall  be  tried  per  pais.    Br.  Record,  pi.  6.  cites  34  H.  6. 42.  c.'and  yet  it 

is  not  pro* 
perly  a  record,  but  a  roll.—    ■♦  j  £•  3.  cap.  4. 

38.  In  attachment  upon  a  prohibition  they  were  at  iffUe,  whether 
the  fiat  in  court^hriftian  was  for  tithe  f^  or  for  rent  referved;  and  it 
was  tried  per  pais,  and  not  by  the  rolls  of  the  bifhop  \  for  they  are 
not  of  record.  TTie  fame  law  of  all  other  courts^  which  are  not  of 
record,  9  Rep.  31.  a.  in  the  cafe  of  the  abbot  of  Strata  Marcelia, 
cites  34  H.  6. 49.  a.  9  E.  4. 43.  and  with  this  accords  44  E.  3. 32.  a. 

39«  If  aBion  be  brought  againft  an  \  attorney  of  the  Common  Pleas,  -fAtt^mty  or 

£Uddit$r  of  the  Exchequer,  or  other  mnifier  of  record,  by  his  name  of  office,  "^'*  '*  ^"**>^ 

it  fhall  be  tried  by  the  record,  and  not  where  the  a£lion  is  brought,  cord/  a- 

Contra  in  matters  in  fa£l  of  mifaofmer.    Br.  Trials,'  pi.  6.  cites  greed  per  tou 

34  H.  6.  54.  2""''  *  JH- 

^^  ^^  ^  Raym.  Rep. 

1 173.  Trin.  4  Ann.  Scawen  v.  Garret* 

40.  Note  per  Heidon,  in  %  maintenance  i!f  deciestantum,  no  fuch  t  iflifriag 
Vecord  is  a  good  plea ;  and  in  thefe  cafes,  and  in  others,  viz.  found-  ^"^j^^ 
^  upon  the  record,  fuch  iflue  fhall  be  tried  by  the  record,  and  not  tains^jo  thm 

per  pais.     Br.  Record,  pi.  56.  cites  5  E.  4.  3.  ^  ^rU  u 

•  *      ^  „yf  rttamtdp 

aftioB  of  maincenance  does  not  lie;  for  it  is  not  of  record  till  the  writ  be  returned.  Per  Danby»  in  tbt 
tm^  Jmff^idy  he  fo^lplttd  nut  nei  recofd gtmraiijf  and  it  fhall  be  tried  by  the  xecocd.  .Br.  Mainte- 
flaoGe,  pi.  g6.  cites  xo  £•  4.  19. 

41.  Debt,  per  Brian  J.  where  //  comes  in  ure  upon  an  obligation  In  plea  of  ii- 
nade  to  an  alien  enemy  of  the  king,  if  the  league  or  peace  between  the  y^^^^Ji** 
lung  of  this  alien  and  the  king  of  England  was  broke  or  not,  this  fhall  rxuen  the 
be  tried  by  the  record ;  .for  the  league  is  by  matter  of  record.  But  ^'^  «**'  '** 
per  Choke  and  ||  Littleton,  it  fhall  be  tried  per  pais ;  for  the  breaking  ^Za/Zhfn 
oftielemgue  or  peace  is  matter  infaEl.     Br.  Trials,  pi.  151.  cites  jhaiibetna- 

IOE.4.  6*  blebytbere- 

^        ^  cordofCban- 

ttry\  for  every  league  is  of  record.     9  Rep.  31.  a.  in  the  cafe  of  the  abbot  of  Strau  Marcelia,  cites 
19  £•  4*  6.  b.     [See  there  pi.  6.  per  Brian.  J 

II  [    14   ] 

42.  Whether  the  king  any  thing  had  at  the  time  of  the  making  of 
the  deed,  fhall  be  XncA  per  pais.     Br.  Trials,  pi.  94.  cites  9  H.  7.  2. 

43.  If  a  man  pleads  recovery  of  20  acres  of  land  in  pr.tcipe  quod  But  if  he 
reddat  tftwo  acres  of  which  the  two  acres  are  parcel ;  and  the  tenant  ^«y«"»' Af - 
fays,  that  not  put  in  view,  and  fo  not  comprized;  this  fhall  be  tried  by  ^/  ^^, 

the  record.     Br.  Trials,  pi.  95.  cites  12  H.  7.  5.  per  Brian.  fr\7e.a^  this 

iiall  be  tried 
per  pats;  per  Brian.     Note  the  diverfity.     Br.  Trials,  pi.  95.  cites  iz  H.  ^.  5. 

44*  A  bill  of  intrtj/ion  was  exhibited  by  the  queen  in  the  Exche^ 
qucr ;  and  upon  iflue  joined,  the  matter  was  tried  by  the  records  j 
and  thereupon  judgment  was  given  for  the  queen.  See  4  Le.  104. 
pi.  213.  Pafch.  29  Eliz.  The  Queen  v.  Sir  John  Savill. 

45.  Debt 


*» 
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ih^fb.  67.  4^,  Debt  by  tlie  (heriff  upon  a  JW/«  d/^/ir  /i/  a  day  ctrMn  itt 
M-  h'  Sl  ^'  ^'  ^^  defendant  pleaded  that  he  did  appear  at  the  day :  upoA 
joEiir!^  ^hkh  thdy.wcre  at  MTye  to  be  tried  by  th^  country.  A  repleader 
BRET  ▼.  wais  awar4cd>  becaufc  it  was  triable  by  the  record ;  for  though  the 
*"*''  c  fherifTdoth  not  return  the  proccfs,  yet  the  defendant  ought  to 
"acwld-  .come  into  court  at  the  day,  and  there  a  fpecial  entry  (hall  be  made 
ingty,  per  of  his  appearance.  Owen,  53*  Mich.  29  &  30  Eliz.  Houfc  and 
ku^Sord  Elkin  T.  Grindon. 

ProthoDotary  faid,  tht  trial  was  well  enough  ;  for  it  might  be,  that  he  appeared,  and  yet  no  record  vm 
made  of  it.  To  which  it  waa  anfwered»  that  then  it  is  no  appearance  ;  to  which  Radford  replied,  ^op- 
poie  there  is  not  any  fuic  there,  how  then  can  it  b^  recorded  >  bvt  the  rule  of  Court  was  as  above,  becaufe 
Sen  the  obligation  fecms  to  be  fingle.— Lc.  90.  pi.  1 14.  S.  C.  accordingly.  And  Anderfon  Ch.  J. 
Bioicd,  th*t  if  A.  be  bound  to  appear  in  B.  R.  it  fuch  a  day,  and  A.  at  the  faid  dav  goes  to  the  court, 
but  there  no  procefs  is  returned,  then  the  party  mav  go  to  one  of  the  chief  clerks  of  t%e  court,  and  pray 
Wm  to  take  a  note  ©f  his  appearance.  And  by  Nelfon,  wo  have  an  ancient  form  of  entry  of  fuch  ap- 
pearance in  fuch  ca^cs,  ad  hunc  diefn  wnit  J.  S»  Sc  propter  indemnitatem  foam  &  manucaptorum 
fuorum  petit  quod  compareQtia  fua  in  cuna  hie  recordetur,  and  cites  3S  H.  6.  17.  And  afterwards  the 
Lord  Anderfon,  iufpedo  it>tuIo,  ex  affcnfu  fociotum,  awarded  a  repleader.  And  fo  by  Nelfon,  it  hA 
heen  done  oftentimes  here  befo*«,  and  put  in  urc.  The  fame  law  is,  where  at  the  day  of  appeacance  no 
■  Court  is  holdcn,  or  the  juftices  do  not  come,  &c.  he  who  was  bound  to  appear,  ought  to  have  an  appear- 
ancc  recorded  in  fuch  manner  as  it  may  be  j  and  if  the  other  party  pleads  nul  tid  recoH,  the  defendant 
muft  have  the  record  ready  at  his  peril  5  for  this  Court  cannot  write  to  thcjaftices  of  B.  R.  to  certify 

•  record  hither.  ,-•  *       j      .  .    .i*> 

In  debt  upon  bond  conditioned,  that  O.Jbail  appear  at  the  next  Court  t#  T.  lo  anfwer  the  plamuff,  &c 
the  defendant  pieaJed  that  thejald  0.  dU  ttppfarjucb  «  J^y  at  the  next  Court.  The  plaintiff  repM 
that  he  did  net;  &  de  hoc  ponit  fe  fuper  patriain  j  and  being  found  for  the  pbiotiff,  it  was  objeded  that 
ic  was  a  mlftrial,  becauf^  it  ought  to  ba  tcied  by  the  record,  an^  not  per  patriam  j  for  every  appearance  is 
on  record.  But  the  Court  held  the  trial  good ;  for  nOn  conftat  that  he  appeared,  and  that  his  appearanct 
was  entered  upon  record ;  but  his  plea  is,  that  he  appeared  fuch  a  day  in  court,  which  might  be,  and 
vet  his  appearance  not  be  entered  j  and  -yee  thereby  his  bond  is  faved,  and  he  does  not  conclude  prout  ap* 
parct  de  recordo.  And  Wray  faid,  that  apfearaw^e fieh  a  day  might  he  tried  per  pais  5  hut  ^pearaace 
teaerally  Aall  be  tried  by  the  record.     And  judgment  lifi  for  the  plaintiff,     Cro.  £.  1 3 1 .  pi.  4.  Pafch. 

^i  Elia.  B.  R.  Hoc  v.  Mar&al. Cro.  E.  579*  S.C.  but  not  S.  P....~Afo.  469-  pi.  672.  S.  C. 

^t  not  S.  l\— Goldlh.  166-  pi.  98.  Sf  C.  but  not  S.  P.  5  Rep.  70.  b.  Hoe's  cafe  it  S.  C. 

hoc  S.  P.  4ocf  not  appear.  '  x      ' 

46-  Second  deliverance  upon  a  diftref^iakcnfoi' an  amercia- 
ment in  a  court  Icct,  the  parties  were  at  jft^  if  C.  and  D.  nvere 
affeirwrs fij the  court  aforefakd.  Upon  exertion  taken^  the  Court, 
were  of  opinion  that  it  fliould  be  tried  by  the  record^  becaufe  a  Icct 
is  a  court  of  record.  Cro.  £.  860.  Mich.  43  &  44  Eliz.  C.  B. 
Monnop  v.  Thomas. 

47.  If  ijftie  be  taken  upon  the  probate  of  a  teftament^  or  whether  «/- 

minifiration  be  committed  (though  they  fliew  the  letters  teftimonial  pf 

the  bifliop)   this  (hall  be  tried  per  pais ;   and  with  this  accords 

13  Eliz.    Dyer,  294.  b.  9  Rep.  31.  a.  in  the  cafe  of  the  abbot  of 

Strata  Marcella. 

r  ic  1        48*  Error  was  brought  of  z  judgment  given  in  Abingdon  court, 

Cro.  J.  390.  in  an  aftion  upoothe  cafe  upon  an  afumpfit  s  the  record  certifid 

»1.  19.         \if2LSy  that  the  Court  there  had  power,  by  cuftom,  from  time  whereof, 

\^^'  "      ice.  to  hold  pleas  of  all  z€tionSyforany/um,^  or  damage ;  that  is  good, 

wJisT-      and  the  defendant's  averment  that  there  is  no  fuch  cuftom  is  ill; 

«•»*  ▼.        for  it  is  contrary  to  tlie  record  certified,  and  the  judgment  given. 

S.*c.'  i^^'  Such  ifluc  is  triable  by  the  country  in  another  a^ion,  but  not  in 

coidijiy.     this,    for  the  reafon  aforefaid.    judged  and  affirmed  in  error. 

The  fuit  by  the  writ  of  error  admits  it  to  be  a  court;  if  it  be  not 

a  court,  the  judgment  is  null,  et  coram  non  judice^  and  falfe  im* 

prifonment  lies.    Jcnk.  327.  pi.  47. 

49.  In 
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49*  In  a  plea  of  mm  profecutus  eft  uflum  breve^  tlic;  trial  fliall  be 
by  the  coiincry;per  Cur.  Hut.  20.  Mich.i6Jac.  in  Stafford's 
cafe. 

50.  C.  recovered  in  debt  againft  A.  and  had  a  fit,  fa.  againi  J^-  '38.  pi. 
B,  the  MI.     B.  pleads  that  A.  brought  error  in  the  Exchequer  Cham^  q^^  bI'r. 
itr;  and  pending  the  writ  of  error  A.  rendered  his  body  in  B.  R.  and  S.  c.  ac-  * 
dies;  et  hoc  paratus  eft  verificare  per  patriam.     But  the  averment  cordingiy.— 
was  held  3l,  becaufe  it  ought  to  have  been  prout  patet  per  recor-  g?  c.*  buVi 
dun.    Noy,  82.  Calf  v.  Binglcy,  do  not  ob-   . 

fcrvc  this 
point  took  notioe  of  by  the  Court.— Lit.  149,  150.  S.  C.  but  S.  P.  fecms  not  took  notice  of  by  the 
Courts  only  Jones  faid  to  the  counfel  (who  had  obje^eJ  that  the  render  fliould  be  tried  by  the  record j 
and  tliac  tberefHe  the  pleaihould  have  concluded  wiih  hoc  paratus  efl*  veri/icare  per  recorduOi)  that  though 
the  render  in  the  pl<a  is  void  for  want  of  the  averment  by  record ,  yet  in  ^'is  cafe  the  death  is  a  difcharge 
of  the  bail. 3  Bulft.  331.  S»  C.  but  I  do  not  wbferve  S,  \\ 

51.  Debt  upon  a  bond  tofave  harmlefs  from  oil  payments  to  Sir 
M.  S.  the  dcfcndznt  pleaded  quod  corfdrvavit  indemnem.  The  plain- 
tiff r^-^/fiw/  thai  Sir  M.  S.  recovered  a  judgment  and  that  //  rg/?  him 
fi  murhj  &c,  ,«id  fo  he  did  not  fave  him  harmlefs ;  and  concluded 
to  the  country.  And  this  was  tried  per  pais.  After  a  verdiA, 
it  was  objefled,  that  this  ought  to  be  ttjed  by  the  record ;  but 
Curia  contra,  becaufe  this  is  only  an  inducement  to  the  iffucy  which 
was,  whether  he  had  faved  him  harmlefs?  Palm.  524.  Pafch. 
4  Car.  B,  R.  Rigg  v.  Wharton. 

52.  The  privileges  J  and  liberties  of  courts  of  records^  cities^  and 
boroughs,  muft  be  tried  by  their  charters  and  records.  Trials  per 
Pais,  15.  (13.) 

53.  A  decree  in  Chancery  fhall  be  tried  by  a  jury,  and  not  by  it- 
fclf ;  for  it  is  not  a  record^  but  a  decree  recorded^  The  Chancery,  as 
it  is  a  court  of  equity,  is  not  a  court  of  record  ;  but  touching 
things  agitated  in  the  petty^bag  office,  it  is  a  court  of  record.  Trials 
perPais^  156.  (207.) 

(D)  Trial  by  Record.  Nul  tiel  Record.  Upon 
Nul  tiel  Record  pleaded.  What  fhall  be  a  Failer 
of  the  Record. 

[i.  iN   an  aftion  of  debt  ogainjl  a  bailiff  of  a  liberty  for  an  Hob.  17^. 

ifcapcy  isfc.  where  the  commitment  was  in  a  court  within  ?}:..* '^' 

the  liberty,  if  the  defendant  pleads  nul  tiel  record,  and  in  the  s!c.^—l^ 

record  cert^ed  are  divers  differences  in  the  continuances  and  in  the  Brownl.  6S. 

p^^octfsy  yet  if  the  plaint,  count,  and  judgment  certified,  agree  ivith  the  Cowcm- 

diclaration,  the  plaintiff  (hall  have  judgment.     Hobart's  Reports>  Hawtrt, 

341.  between  Coachmak  and  Halley  adjudged.]  s.  c.  ac- 

cordingly. 

[2.  In  zn  information  upon  the  ftatute  for  non-^eftdence,  if  the  [  16  ] 
defendant y/flrff  another  information  in  the  Exchequer,  exhibited  ^^^r^^' 
thcTC  a8  April,  anno  14,  for  the  fame  abfencc,  and  thereupon  nul  pjf^jj.  15 
tiei  record  is  pleaded,  and  by  the  record  certified  it  appears,  that  Jac.  s.  c, 
the  infonftatio?  in  the  Excnequei  nuas  exhibited  2^  April  in  the  — — 5.  c. 
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c'tedArf.  in  fame  vcai ;  and  all  the  refidue  rftbe  record^  as  to  the  matter j  qgrees 
w'Ikde*-  *^*  ^^  record  pleaded^  the  judgment  fliall  be  given  for  the  defend- 
ifRCT.  '  ant.  Hobart's  Reports,  cafe  283.  between  Parrt  and  Parry 
BtArEj      adjudged.] 

tbii  point,  becaofc  it  was  to  the  fame  tcnn,  which  is  bat  one  ^ay  lo  the  eye  of  the  law.     Hard.  soo. 

Wbf  re  a  man  it  icmfeiied,  in  pIuAimg  a  ruariy  tojbew  the  ddU  aftbt  vr'a,  thetc,  ifitht  certified  /«  he 
ef  afsth^  dste^  tbtn  the  paitj  ha^  failed  hU  recced.     Br.  Fajkr  de  Record,  pi.  i6.  cites  48  £.  3.  li. 

per  Finch. 

hut  if  a  man  ft  sds  ree'^fd  «f  reeovery  m  irejfefft  am  dau  and  the  reetrd  is  etrtlfiid  at  another  dey^  he 
ha>  n.jt  failed  ot  his  record  j  per  Pajl.  for  ticfpa6  may  be  continued.  Br.  Failcr  de  Record,  pU  15, 
ekes  19  H.  is.  Fitth.  tic.  Record,  5. 

3.  In  q/J!/e,  the  defendant  pleaded  in  bar  a  retraxit  by  the  fame  plain* 
tiff  in  another  afpfe^  the  tenant  f aid  that  nul  tiel  record ^  and  failed  at 
the  day,  and  the  pUdntiff  releafed  bis  damages^  and  recovered.  Br. 
FailcT  de  Record,  pi.  1 2.  cites  1 5  E.  3.  Fitzh.  tit.  Aflifc. 

4.  Trefpafs  of  a  clofe  broken^  and  battery  ;  the  defendant  faid  the 
plaintiff  at  another  time  by  bill  had  recovered  damages  for  the  fame  tref 
pafs  in  the  Marfhalfea  y  judgment.  And  the  plaintiff faid^  that  nul 
tiel  record^  and  the  defendant  brought  in  the  record  fub  pfdefgdli^ 
nvbich  made  mention  of  the  batter yj  and  at  another  dayfand  no  mention 
of  the  breaking  of  the  clofe  ;  and  therefore  the  plaintiff  prayed  judg- 
ment, alleging  that  he  had  failed  of  his  record.  Per  Thorp,  the 
record  proves  that  he  b  condemned  for  fuch  a  trefpafs  as  you  have 
counted ;  and  therefore,  if  it  was  for  another  trefpafs,  yoii  ought 
to  have  alleged  it  when  the  defendant  vouched  the  record ;  and 
the  plaintiff  was  barred  as  to  the  battery,  notwithilanding  that  the 
count  be  at  another  day :  and  as  to  the  breaking  the  clofe,  becaufe 
the  defendant  had  failed  his  record,  writ  was  awarded  to  inquire 
of  the  damages.     Br.  Failcr  de  Record,  pi.  2.  cites  38  E.  3.  17. 

But  where  5.  In  trefpafs ;  the  defendant  pleaded  outlawry  in  the  plaintiffs 

^.B. knight  judgment  if  he  (hall  be  anfwered.  And  the  plaintiff faidy  that  nul 
ff^Kn^ibit  ^'^^  recordy  &c.  and  the  record  was  read  ;  and  where  the  defendant 
defendant  plead-,  d  outlawry  at  the  fuit  of  J.  the  record  was  at  the  fuit  of  W* 
^tf^W  htm  jj^^j  ygj  ^j^e  defendant  did  not  fail  of  his  record  j  quod  nota  ;  and 
wib^^il*  the  defendant  went  fine  die,  and  the  plaintiff  was  taken.  Br. 
that  nul  tiel    Record,  pi.  I.  cices  7  H.  4.  I. 

record^  and 

the  record  wat  certified ,  that  yf.  ejquire  was  outlawed  \  and  therefore  be  failed  of  his  record  ;  quod  nota* 
Brooke  f^yiy  qu^re,  if  he  had  averred  that  he  was  made  a  knight  after ^  Sec,  Br.  Failer  de  Record, 
pi.  IX.  cites  jS  H.  6.  i. 

So  in  affifey  the  deft  adant^/  aded,  that  the  plaintiff  toat  outlawed'^  the  plaintiff  r^^/iW  nul  tiel  record^ 
«nd  at  the  day  given  for  bringing  in  the  record,  the  tenor  was  hrought  in  by  mittimus,  by  which  it  appear^ 
ed  that  there  was  a  variance  between  the  day  of  the  return  9fthe  exigent  in  the  place,  and  where  the  outlaw- 
ry  was  pronounced*  And  this  was  adjudged  a  failbre  of  the  record.  Dyer,  187.  b.  pi.  8.  Mich,  i  &  3 
£lis.  Anon,  but  feemsto  be  a  nota  of  a  cafe  about  14  H.  4. 

So  where  leiTor  for  year»  renderin|  a  rent,  acknowledged  a  ftatute,  and  the  reverfion  was  extended,  and 
the  conufee  brought  an  adion  of  debt  for  rent  anear  \  and  well,  per  Cur.  But  the  defendant  faid  that 
the  plaintiff  is  outlawfdy  and  iffue  ii  joined  upon  nul  tiel  record '^  and  tht  record  was  eertifiedf  wmch  vary* 
ingfrom  the  record  of  the  outlawry ,  as  it  was  pleaaed  in  difability.  And  awarded  by  the  Court,  that  the 
party  hid  fiuled  of  the  record.     And  7  H.  4.  1  •  wu  denied  for  law  by  the  Court.    Noy,  74.  Anon. 

6.  Where  a  man  plcflds  nul  tie!  record,  and  the  other  brings  the 

tenor  of  the  records  this  is  good.  Br.  Record,  pi.  4.  cites  34  H.  6.  2. 

[   17  ]         7.  In  debt^  the  ]^h\nti&' declared  upon  a  recognizance  made  be^i 

br  Dvcte,  .  the  mayor  of  Hereford ;  and  the  defendant  pleaded  nul  tiel  record ; 

f  !lf i  s.  C.    **P^"  which  they  were  at  ijfue^  and  day  given  to  the  nlaintiff  to  bring 

in 


ih  Ac  record  ;  and  the  mayor  certified  the  recognvzakce  iipon  d  con-'  ^  ''  »^ 
g^»0»  under  the  recognizance.     And  upon  long  argument,  if  he  had  ^^^  ^.j^* 
failed  of  his  record  or  notj  becaufe  he  had  not  declared  upon  the  s.  c.^Br* 
intire  record,  viz.  as  well  upon  the  condition  as  upon  the  recog*  '''<»<i'ng«, 
nizance,  and  yet  becaufe  he  had  declared  of  fo  much  as  is  for  his  che/jort. 
purfofej  and  the  condition  is  under  the  recognizance,  and  liot  in  the  6.  5.  but  U 
recognizance,  and  the  condition  ftands  with  the  declaratioh  of  the  JJ^^^"°v^f. 
plaintiff,  for  he  has  certified  as  much  and  more,  and  nothing  which  ^oz\  the 
IS  contrary,  therefore  per  judicium,  the  plaintiff  recovered  his  fmaii««di- 
debt;  quod  nota.    Br.  Failer  de  Record,  pi.  4.  cites  36  H»  6.  2.  5°^.' cited 

fcy  Hobart^.  J.  Hob.  55.  in  cjfe  of  Fofter  v.  Jackfoo.— S.  C.  C'tcd  Fl.  C.  14.  b.  in  cafe  of  Reniger  v. 
Fogofla.— iM  per  Wangf.  and  Prifot,  Litdctoo,  Ncedhana,  and  AfliWn,  where  a  man  declurttmpoHttbli* 
tatka^'ub  cendUUn  tertain  ih  the  fame  obngamn  befort  tbt  in  cujus  *«/,  ^f.  ^bi<b  condition  gtv  eg  tke  plain* 
tiftbeforfeitMrerfibt  obligathn,  there  hecugbtto  count  of  tbt  cvn<,ition  ftrformed'in  his  declaiation  5  M 
v^rrv  the  condition  «  ufcn  tbi  back  bf  fbe  Mgativn^  or  wrote  under,  there  be  may  declare  fmjtiicite*^^ 
vitboat making  mention  o/tbe  condition'^  and  therefore,  though  recognifxnce  be  certified  with  coodiiion  M 
ibofe,  the  piiintiff  has  not  fatltd  of  his  record.     Br.  Falter  de  Record,  pi.  4.  clits  36  H.  6.  a. 

8.  Per  Waflgford,  if  a  man  pleads  recovery  of  an  acre  ofland^  and' 
the  other  fays  tnat  nul  tiel  record,  and  record  is  certified  of  recovery 
rf  two  acresy  he  has  failed  of  his  record.     Br.  Failer  de  Record, 
pi.  4.  cites  36  H.  d.  2. 

9-  If  a  man  declares  againft  J.  S.  upon  recognizance^  and  he  fay3 
that  nul  tiel  record,  and  recognizance  is  certified^  by  which  J.  S,  and 
W.  N.  were  obliged  et  uterque  eorum  in  totoj  he  has  not  failtd  of  his 
record.     Br.  Failer  de  Record,  pi*  4.  cites  36  H.  6.  2.  per  Wangf. 

10.  If  a  man  vouches  recovery^  by  name  of  J.  HaJxingSy  and  the 
record  certifies  as  J.  HaJHngesy  he  has  failed  of  the  record ;  per  C^U 
Br.  Failer  dc  Record,  pi.  8.  cites  9  E.  4. 42. 

I X.  Wtere  a  man  pleads  the  cufiom  of  London  of  foreign  attack^ 
ment^  that  judgment  ofitjhall  be  a  good  bar,  apd  they  arc  at  ifue,  that 
nofuch  cuftomy  and  it  is  certified  that  the  cufiom  is,  that  Judgment  an$ 
execution  filf all  be  a  good  bar ;  there,  per  Brian,  Huffey,  and  Choke  J. 
the  defendant  has  failed  of  his  record.     Br.  Record,  pi.  63*  cite* 

42  E.  4. 30.  ,    ,    ,  , 

12.  Inaffife  of  mortdanceftor,  if  the  tenant  pleads  that  at  ^nothef 
time  the  demandant  brought  mortdancefior  of  the  fame  land,  and  fhe  te^ 
nant  pleads  a  releafe  in  bar,  by  which  the  demandant  was  barred,  if 
the  demandant  fays  that  nul  tiel  record^  and  the  record  is  certified  that 
the  tenant  pleaded  bafiardy  in  the  demandant  in  bar,  and  barred  him, 
there  he  has  failed  of  his  record ;  for  there  is  a  diverfity  when  nul 
tiel  record  is  certified,  and  when  he  certifies  other  record  than 
that  which  is  pleaded.     Br.  Record,  pi.  63.  cites  22  E.  4.  30. 

13.  Where  a  man  pleads  record  in  court  ofpiepowder^  in  Banco,  thta 
at  fitch  a  fair,  which  is  held  at  B.fuch  3  days,  he  recovered,  Set.  h^ 
ftall  avoid  it,  to  fay  that  the  fair  was  granted  to  be  ha  2  days^     Br. 

Record,  pi.  63.  cites  22  E.  4.  30.  ,     ,  .       '       »    ,  #  » 

14.  In  debt  on  the  ftatute  of  apparel,  the  dcicndMt  pleaded  that  ^^^  ^^^^^ 
the  plaintiff  was  outlawed,  who  replied  nul  tiel  reqord;  and  before  the  71.  Fai  . 
day  in  wWch  the  defendant  was  to  bring  in  the  record,  /V  wds  re^  ^^^'"^^[V 
anw//  by  writ  of  error  info  B.  R.  and  thereupon  he  bror^ght  in  an  rtv  ^;^  ^^^^ 
mtliScation  of  it  under  thefeal  of  B.  R.  Without  vrit  or  other  feal,  .n«-*,j,^ 
MxMt  of  the  King*!  Bcftch.  '  It  feemcd  to  fome,  that  thw  was  a  «•  ••iw^. 

-jC  ^  Uilurc 
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failure  of  the  record,  and  that  fo  it  had  been  sfit  had  been  reverfedi 
for  by  the  reverfal  it  is  made  no  record  ab  initio,  though  there  was 
fuch  a  record  at  the  time  of  the  plea  pleaded ;  but  they  thought  it 
not  peremptory  to  the  defendant,  but  that  there  fhould  be  a  re- 
[18]  foondeas  oufter.  Dyer,  22X'  P^*  45*  Hill.  6  Eliz.  Eley's  cafe- 
^ut  the  reporter  fays,  qusere  taftien  hoc. 

15,  In  zformedon  in  defcender,  ^  Jine  'with proclamations ^  levied 
anm  30  //.  8.  was  pleaded ;  and  upon  an  ifTue  of  nul  tiel  record,  the 
tenant  brought  it  in  at  the  day  ;  but  in  the  proclamations  made  in 
Trinity  term  the  year  of  the  king  was  left  out ;  but  becaufe  thofe 
which  were  made  in  Eajler  term  before ^  and  in  Michaelmas  term  after y 
were  exprefsly  mentioned  to  be  in  30  H.  8.  it  neccflarily  follows,  that 
it  muft  be  intended  to  be  in  30  H.  8.  and  confequently  in  fub- 
ftance  h^  has  not  failed  of  the  record.     Dyer,  234.  j)L  16.  Mich. 
6  &  7  Eliz.     Anon. 
aLd.Riym.        I^*  I"  cafeagainft  defendant  by  a  wrong  name,  he  pleaded  in  eAate^ 
Rep.  1014..  ment ;  whereupon  the //ow/j^,  without  proceeding  farther^  brought  a 
^  r?*  Y'      ''^^  a^ion  againjl  him  by  his  right  name;  to  which  he  pleaded  other 
''**^*     action  pending.     Et  per  Holt  Ch.  J.  the  plaintiff  (hould  firft  have 
difcontinued  the  firft  action ;  it  will  be  too  late  to  do  it  now ;  for 
the  difcontinuance  will  relate  only  to  the  time  of  its  being  entered 
on  record :  fo  that  upon  nul  tiel  record  it  will  be  againft  him ;  for 
it  was  pending  at  the  time  of  the  plea  pleaded.     And  this  differs 
from  a  reverfal  of  an  outlawry  or  judgment  by  writ  of  error ;  for 
if  nul  tiel  record  be  pleaded,   and  after  that,  but  before  the  day 
given  to  bring  in  the  record,  the  judgment  isreverfed  on  a  writ  of 
error,  that  reveifal  avoids  the  record  ab  initio,  and  it  is  a  defecil 
de  recordo.     Salk.  329.  Hiil.  2  Ann.  B.  R.  Knight's  cafe. 
Rep.  of  1 7*  Original  aSHon  brought  in  inferior  court  againft  defendant^ 

Prad.  inC.  fy  f/jg  gjame  of  Curphey^  was  removed  by  habeas  corpus  into  C.  B* 

the  Court  '  ^^^^  ^^^^  P^^  ^^  ^7  ^^^  name.  Plaintiff  i/^r/tfr^/  againft  defendant 
beid  it  a  ma-  by  the  name  of  Scurphee,  and  recovers,  and  after  judgment  brings  an 
ferial  v»-  adion  of  dibt  $tt  the  recognizance^  and  fets  out  a  recovery  againfl 
judgment*for  Curphey ;  to  which  defendant  pleads  nul  tiel  record.  Pkintxff  re^- 
acicjidanu  plies  a  record  of  a  recovery  againft  him  by  the  name  of  Scurphee* 
Judgment  for  defendant  upon  nul  tiel  record.  Barnes's  Notes  in 
C.B.  328.  HilL  6  Geo.  2.  Eggleton  v.  Scneff>  bail  for  Curphey, 
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(E)     Record.     Failer.     What  fliall  be  faid  Failer. 

\I)elay  of  CertificationJ^ 

Hob.  134.  ['•  iF  Upon  nul  tiel  record  pleaded  in  Bank,  a  certiorari  ijfues  out 
P*'  '^»-  S*  ^  of  Bank  to  certify  them  at  a  certain  day  \ino  certificate  cotnes 

pkT^If  a  ^  '*^  ^:)}  y^*  *'  ^^^^  ^^^  ^^  ^  ^^*'^r  -,  but  the  Court  (hall  award  pro- 
conviftjon    ccfs  till  it  comcs.     Hill.  14  Ja.  B.  Pie  and  Thrill,  adjudged.] 
of  recufan-        ^2.  As  if  a  Certiorari  iffues/rcw  Bank  tojuftices  of  the  peace  to  certi-' 
Siejuftke  fyof^^^^dinmentandconviBionofttCM{2itiQyy  the  non-certification  of 
of  gaol  deli-  the  juftices  is  no  failer.  Hill.  14  Ja,  B.Pxe  v.  Thrill,  adjudged.] 

^ery,  Ac 

piaintifFpleaded  nul  del  record>  and  day  was  given  to  the  defendant  to  bitbg  .10  n>  and  he  took,  a  certiorari 
to  the  jufKces  of  peace,  and  at  the  day  brought  in  lenorem  recordl,  certified  by  the  cuftos  rotuloruixu 
Though  the  certiorari  to  the  juftices  of  peace;,  aad  all  was  void }  yet  it  being  the  award  of  the  Court,  it 


«as  MC  iiia8e  at  fukr  of  the  rtcord  'm  the  defendant,  though  he  had  It  aot  at  the  da,y  j  but  a  certiorari 
«u  awarded  de  novo  to  the  jufticcs  of  (he  gaol  deli  very  • 


(E.  a)     Trial  iy  Proof.  C  19  31 

See  (C>  j  pl« 

[i.  iN  writ  ofJo^ver  the  trial  (hall  be  by  proofs,    1 7  E.  3.  49.  b.] 

''•     [2.  In  writ  of  dower  if  the  life  of  the  baron  be  pleaded  in  ano^  j^  ^^^^ 

iber  county^  and  the  demandant  fays  that  he  is  dead,  it  (hall  be  tried  by  ga'mft  R. 

proofs,  and  not  per  pais.     17  E.  3.  50.  b.  adjudged.]  the  defend- 

ant fleadfd 
in  bar,  that  the  bujkand  wasflving  at  C.  Sc  hoc  paratus  eft  verificare.  The  woman  reptieJy  th^it  her  huf- 
hmd  Jiai  at  F.  £ec.  ovd  'uaas  buried  therty  8c  hoc  pamta  eft  verificare  quail tercunqj  Sec,  Jdeo  connderatuai 
eft  qaod  praed*  Margareu  doceatde  morte,  &  didus  R.  do  vita  viri,   Se  fuper  hoc  dies  data  eft  ;  at  which 
dijr  the  vxuran  examined  wttnejjii  in  court ,  and  the  defendant  examined  none  \  and  fo  (he  hai  judgment  to 

recover  her  dower.    Mo.  14.  pi*  35*  Fafch.  x  £liz.  Thorp  t.  Rolfe. And.  20.  pi.  42.  S.  C.  fays, 

that  the  demandant,  to  prove  tlie  death  of  her  hnfband,  produced  x  witnefles  who  wev^  examined,  but  ci:d 
not  (ay  any  thing  d:re£My  to  prove  the  death,  but  only  by  arguments,  which  depofitions  were  inferred  at 
large  in  the  record  ;  and  tlie  tenant  brought  no  proof  of  the  hufband's  being  alive,  hec  aliter  docet  de 
viuejva.  Whereupon  the  Court  allowed  of  the  proof  made  by  the  demandant,  as  feemingly  good,  no 
proof  being  made  to  the  contrary,  and  fo  (he  had  judgment  to  lecover  her  dower.— ——Bendl.  2S6* 
pi.  131.  S.  C.  and  the  examinations- of  the  a  witnefTes  are  there  enteied  at  large.<-^->D.  185.  pi.  65. 
S.  C.  and  In  this  cafe  Qui  naelios  probata  melius  habet. 


cit:a 


[3.  So  if  the  life  of  the  baron  be  pleaded,  Lg^^^Hyy]  and  the  de-  Br.  Triala 
mandant  fays  that  he  is  dead,  it  (hall  be  tried  by  proofs,  and  not  by  ^''  ^^l  ^ 
jury.     8  H.  6.  23.  Curia.]  9  Rep.  30. 

b.in  thecal* 

of  the  Abbot  of  Strata  Marcella.  Jn  dower  the  tenant  pleaded,  that  the  demandant*s  huiband  was 

in  life ;  and  iflue  thereupon.     And  it  was  tried  in  court    by  witneffes ;  and  the  Court  faid,  that  very 

Jmall  evidence  would  bejnfic'unt  in  fuch  cafe.     Ld.  Raym.  Rep.  174.  Hill.  8^9  Will.  3.  Grace  Faux 

T.  Barnes. 

[4.  The  trial  by  f  took  Jball  fiot  be  in  any  other  cafe,  but  in  writs  B'  Trials, 
of  dower.     8  H.  6.  23.  Curia.]^  -  P^;  ?^^'^ 

^  Rep.  30.  b.  in  the  cafe  of  the  Abbot  of  Strata  Marcella,  fays,  it  is  the  fame  in  appeal  brought  of  the 
death  of  the  baron,  or  in  a/l^/e  brought  by  feme,  who  was  the  wife  of  B.  if  the  tenant  or  defendant  pleads 
that  the  baron  is  alive,  the  tiial  (hall  not  be  by  jury,  but  by  the  juftices  upon  parols  [proofbl  made  before 
tbem  for  the  greater  expedition  j  and  cites  6  £.  6.  39.  17  E.  3.  30.  43  AST.  26.  8  H.  6.  »3.  a* 
33  H.  6.  9,  9,  ID.  Diverfity  of  Courts,  1 19.  36  AIT.  5. See  pi.  10. 

[5.  In  Ojfftfe  again/l  baron  and  feme  en  pais,  if  the  baron  does  not  B'-  Trials, 
come,  but  the  feme  comes  and  alleges  the  death  of  the  baron  in  a  foreign  E  V^'  t'"* 
county,  the  which  cannot  be  tried  by  the  affife,  this  (hall  not  be  ad-  it'is  faid, 
joumed  into  Bank  to  be  tried,  but  may  be  tried  by  proofs.    39  ^^^}  «h« 

4  fl-       -,  plaint](F 

''*"•"  9' J  prayed  the 

aiiife,  aod  did  not  allege  the  life  in  this  county ;  and  therefore  they  were  adjourned  to  Weftminfteff 
where  it  was  awarded  that  it  ihould  be  tried  by  proofs,  ^uod  ttota« 

[6.  In  qiffife  h  A.  S.  who  was  the  ^ife  ^f  J.  5.  if  the  tenant  fays 
that  J,  S.  is  in  pill  life,  ready  to  prove  by  proofs,  this  (hall  be  tried  by 
the  alEze,  and  not  by  proofs.     30  Aff.  26.  adjudged.] 

[7.  But  if  the  tenant y2iy/,  that  J,  S.  is  alive  in  another  county,  it  B«'-  Trials, 
(hall  be  tried  by  proofs;  for  the  adife  cannot  try  it,  nor  fliali  it  be  js-Aff."!** 
adjourned  for  this  caufe.     36  AiT.  6.  Curia.]  s.c. 

'8.  If  A.  S.  2ifeme  brings  nfftfe,  not  fuppofing  thatfhe  was  the  wifi  Br.  Trials, 
off.  S.  if  the  tenant  fays  thatfhe  is  covert  of  J.  S:  who  is  alive  in  ^\  ^^^^^^^ 
another  C9unty%  it  (hall  be  cried  by  the  aiiife.     36. Aff*  6.]  1.  c  '  ^* 

C  3  [9.  In 


Br.  Tnil9»  f  9.  In  afftfe^  if  the  tenant  pleads  in  bar  the  deed  <f  the  anceftor  rfth^  . 
Pj;  79:.  cites  ^gffmfidant^  and  demandant  fays  ^  that  be  fuhom  hefuppofes  his  anceftor  if 
S.  C.  '  alive  in  another  county y  or  beyond fea;  this  (hall  not  be  *  tried  per 
♦  [  jto  ]  pais,  but  (hall  be  adjourned^  or  tried  by  the  aflife.  36  Aff.  6.J 
f  Br,  Ap-  [10.  In  an  appeal  by  a  feme  of  the^  death  ofh^r  barcn^  if  the  defendant 
******  ekes  S  1^3^  ^*^  ^^^  ^<»r<7;i  ix  fl/iw  i;i  another  county ^  it  fliall  be  tried  by 
c! ^Brooke'  proofs,  +  41  Aff.  5.  adjudged.  (But  there  is  a  quxre  whether 
fays,  quaere  the  defendant  fhall  be  concluded  without  other  anfwer,  if  it  be 
^\^h^     proved  againft  him.     But  by  j 43  AfT.  26.  it  is  peremptory.)] 

this  day  .J— Br.  Trials,  pi.  S8.  cites  S.  /C.  and  fays,  that  if  the  defen  lant  fails  ia  his  proofs,  he  /hall  b« 
condemned  without  other  anfwer. 

\  Br.  Appeal,  pi.  137.  cites  S.  C.  and  day  was  given  to  bring  in  the  proofs,  which  came;  and  there 
was  default  in  hotb  tbe'ir  frnofi.  by  which  the  defendant  fur  tne  danger  pleaded  not  guilty.  Brooke  fays, 
from  hence  it  feems  that  the  nrft  iflTue  found  fliall  be  peremptory,  and  that  he  may  waive  it  before  trial 
in  favorem  vitae.  Br.  Peremptory,  pi.  36.  cites  S.  C.  where  Brooke  makes  a  qusere  whether  it 

be  pT-mptory,  if  it  be  adjudged  ag&inft  the  defendant. — y  By.  Trials,  pi.  90.  ^iies  S.  C.  where 

Brooke  fays,  it  feems  that  the  proofs  are  peremptory. 

fm  .,A^  pi^       [11.  &  if  the  defendant  ^^z  that  the  baron  is  alive,  generally^ 
Fol.  578.    v^ithout  faying  in  another  county,  and  the  plaintiff' fays  that  he  is 
'-^    l^       dead,  it  fliall  be  tried  by  proofs.     43  Aff.  26.  adjudged.  J 

Bt»  Appeal, 

pU  137.  cites  S.  C  ■■»Er>  Peremptory,  pi.  36.  cites  S.  C, Br.  Trials,  pi.  90*  cites  S.  €• 

Br.  Trials,  [12.  If  the  iflue  be  whether  the  prior  of  S^  be  rer^oveable  at  the 
s^'cf  whire  ^illofthe  abbot  of  0.  or  perpetual,  and  the  abbot  of  6.  is  beyond  fea,, 
Brooke  fays,  and  fo  is  the  chief  prior  of  B.  If  this  trial  cannot  be  tried  by  the 
it  feems  by    aflize,  it  fliall  be  tried  by  proofs.     43  AfT.  4.] 

the  reporter 

that  it  fliall  be  tried  by  the  affife,  and  net  by  procfs  v  for  it  lies  in  conufance  of  the  country  if  the  prioci 
b^ve  continually  enjoyed  the  land  all  their  lives,  and  have  impleaded  others,  and  have  been  impleaded,  and 
leafed  their  pofTeffions  of  the  manor,  and  other  poflbflions,  for  term  of  life,  &c.  But  per  Perfey,  becauft^ 
thf  prior  is  a  prior  alicn^  and  the  chief  hoofc  is  beyond  fea,  it  (hall  be  tried  by  proofs.     Quaere. 

[  J  J,  In  a  writ  of  annuity,  if  the  defetidant  fay^  that  the  plaintiff  ij^ 
dead  in  Britanny,  and  iffue  is  taken  that  he  is  alive,  it  flis^U  be  tried  by 
proofs.     26  E.  3.  70.  per  Curiam.] 
$,  p.  Butfo        [14.  In  a  writ  of  dower,  if  the  tenant  fays  that  the  baron  is  in  full 

^"'^"rl-  l\f^  ^^  ^  P^^^^  ^^y>^^ fi^y  (*8  at  Paris,)  it  (hall  be  tried  by  proofs! 

thiTwf/itt    56  H,  3,  Itinere  Litchfield,  Rot.  12.  b.  adjudged.] 

»aw.^  Fin.        [15,  In  a  quafe  non  admifit,  if  the  bi/hop  makes  title  by  lapfe,  and  the 

*9-  «>•  {jfti^  is  whether  the  loft  incumbent  died  at  a  place  beyond  fea  fuch  a  day, 

or  was  then  in  full  life ;  this  fliall  not  be  tried  per  pais,  but  by 

proofs,  for  the  country  cannot  know  it.      6  E.  i.  Rotulo  Pateiv* 

^ium  Memb.  25,  between  the  Abbot  o^  St.  Mart  York  and 

THE  Bishop  of  Norwich,  adjudged.] 

16.  Iffiii  mav  be  taken,  if  thepraw  in  fid  be  dead  or  alive  i  per 
Brown.     Broote  fays,  this  feeois  to  Se  peremptory,  becaufe  it  flialL 
be  tried  by  jury ;  and  makes  a  qucre  if  it  fliall  be  tried  by  proofs. 
Br.  Counterple  de  Aid,  pi.  22.  cites  32  H.  6.  34. 

17.  Debt  upon  an  obligation  with  condition,  thzt  if  the  de^ 
fendant  proves,  within  a  year,  ibat  it  was  the  will  of  J.  $.  that  th^ 
plaintiff fhould  infeoff  the  defendant,  that  then,  &c.  And  h^faid  thai 
y.  S.  made,  a  will  at  D.  that  the  plaintiff  fhould  infeoff  the  defendant, 
which  will  is  in  writing,  which  the  defendant  brought  to  the  plaintiff' 
within  a  y^ry  and  that  be  mq4^  no  other  will^    (^aere  of  the  proof} 

fop 


boond 

I 


Crtal.  io 

lor  it  (eetns  that  the  Jhe^ving  of  tie  nvritlng  i8  no  proof.  And 
quaere  if  it  ought  to  be  proved  ^^  12  men /worn  within  the  year, 
or  if  it  may  be  proved  in  this  a£lion;  but  by  3  juftices  he  might 
have  proved  it  by  two  witneflesi  and  then  good*  Br.  Conditions, 
pi.  151.  cites  10  £.  4.  II. 

1 8.  Debt  upon  obligation,  with  condition  to  pay  to  the  obligee 
10/.   •within  3  months  next  after  his  arrival  from  Rome^  the  fa  id  cbli^ 
gee  proving  the  fame  by  teflimonial  or  other  nvitneffes  ;  the  defendant 
faid,  that  the  plaintiff  had  not  made  proof  that  he  was  at  Rome,    C  21  J 
The  plaintiff  replied,  that  fiJch  a  day  after  his  arrival  \\q  fhcnved 
to  the  defendant  a  teflimonial  under  the  feals  of  feveral  great  ptrfons 
living  at  Rome^  that  he  nvas  there.     Anderfon  faid,  that  the  proof 
might  be  by  witneflcs  or  teflimonial,  and  it  is  no  mifchief ;  for  if 
the  tedimoaialbe  counterfeit,  he  may  take  iffue  upon  it,  that  it  is 
not  a  true   teftimonial;    and  of  this  opinion  was   the   Court. 
Mo.  180.  pL  322.  Pafch.  26  £liz.  Anon. 


(F)     By  the  Court.     In  what  Cafes  it  fhall  be  made  s«cDatoagef, 

by  the  Court.  tit.  Foreign 

[l.  tN  an  appeal  of  maihem^  the  Court  may  adjudge  it  upon  the  s.  P.  Br. 
^    view  a  maihem,  or  no  maihem,  upon  the  prayer  of  the  ^^"^rop'ory, 
defendant.     28  Aff.  5.  28  E.  3.  94.  41  Aff.  27,  J  \\  h.^!^^' 

33. Br.  Trials,  pi.  57.  cites  S.  C. ^  Rep,  31.  a.  in  cafe  of  the  Abbot  of  Strata  Mar- 

ccihy  cites  x8  Aflf.  5.  2x  H.  7.  33.  b.  11  £.  4.  2. 

f2.  Andx!ti\%  trial  ttidXi  he  peremptory  to  the  parties.    28  Aff.  5.]  S.  P.  Br. 

pi.  z6.  cites  21  H.  7.  33.ii— >.Br.  Trials,  pi.  57.  cites  S.  C. 

[3.  In  an  appeal  of  maihem  the  defendant  puts  it  in  iffue,  and  There  is  no 
prays  that  the  maihem  be  examined  by  the  Court,  and  the  Court  ^."''[/th^ 
cannot  know  to  adjudge  it,  becaufe  the  ftroke  is  new ;  a  writ  may  defendant 
be  fcnt  to  the  Jberijff^ to  caufe  to  come  medicos  chirurgtcos  de  meliaribus  >!"^  *^^"if" 
London  ad  informandum  dominum  regem  &  Curiam  de  hiis  quae  eis  ^  oiaintiff 
ex  parte  domini  regis  injungerentur.     *  28  Aff.  5.  28  £  3- 94-]     weremaimed 

[4.  And  if  upon  this  the  furgeons  fay  that  it  u  a  maihemy  he  fliall  ^\^^'^^^ 
be  attainted.     28  Aff.  4. J  thc^par*' 

which  WAS  hun  be  viewed  by  the  Covrt,  in  order  to  have  it  Adjudged  on  fuch  view,  whether  there  bt 
any  mayhem  or  not,  the  Coon  may  take  a  view  of  the  part,  and  on  fuch  view  determine  the  matter  \ 
or  if  there  remain  a  doubt  upon  the  view»  may  award  a  writ  to  the  fherif!*  to  return  fome  aole  phyfician 
flod  forgeon*,  for  the  bcttrr  information  of  the  Court.     But  it  feems,  that  the  Court  cannt>t  prttceed  t9 
Jurh -     •  ■  ••     "    ^      '  •    •  •        •  -^ 


a  trial  by  tbtir  vievjy  unlefs  the  defendant  frays  it ;  and  in  fuch  cafe  it  leems,  that  they  are  not 
d  to  try  it  in  fnch  manner,  but  may  order  a  trial  by  a  jury  j  at  wbicb,  it  is  faid,  tbey  may,  if 


they  ihinic  fit,  order  that  tbe  jury  fcull  ba've  a  vieto  of  the  wound*  An*  becaufe  the  Court  has  fuch  a 
difcretionary  power,  in  relation  to  fuch  view,  it  has  been  refolved,  that  the  plaintiff  in  th«  appeal  muft 
appear  in  proper  perfon,  and  not  by  attorney,  bccaule  that  would  put  the  view  out  of  the  power  of  the 
Court;  and  it  feems  to  be  agreed,  ihat  an  adjudication  made  upon  fuch  view  is  peremptory  and  con> 
duBvetueach  party.     2  Hawk.  PL,  C.  i6o.  cap.  23.  f.  27.    ' 

•  Br.  Ttiaii,  pL  1 3  ^.  cites  S.  C. 

If  maibeni  be  tried  by  infp«aion  of  the  furgeons,  it  is  peremptory  \  per  Cur*  Br.  Pettmfloij, 
pi.  16.  cites  zi  H.  7.  33.  Br.  Triali.1  pi.  57-  €it«  S.  C. 

C  4  tj.  la 


21  t!trial* 

Br.  Triall,      .  r  j.  j^  an  aflion,  if  xht  parties  are  at  iffuej  and  at  ntfi prius  the 

ciin  s/c.    defendant  fays  y  that  the  plaintiff  is  dead  after  the  loft  continuance  ; 

and  upon  this  they  are  adjourned  into  Bank,  and  at  the  day  in 

Bank  the  plaintiff  appears  in  proper  perfon^  and  demands  judgment 

whether  the  defendant  fliall  be  received  to  fay  that  he  is  dead,  this 

fhall  be  tried  by  the  Court ;  for  at  the  commencement  of  the  plea, 

when  the  plaintiff  made  an  attorney,  this  attorney  was  made  by 

record  of  the  Court ;  and  therefore  it  ftiall  be  tried  by  the  Court, 

:  if  the  fame  perfon  that  now  appears  he  the  very  perfon  who  otherwife 

C  22  3    made  the  attorney  in  the  court.     34  H.  6.  45.  b.  per  Curiam.] 

See  tit.  [6.  If  a  man  feifed  of  an  houfe  in  fee,  for  life,  or  in  tail,  and 

T^t{c\^  dies,  making  his  executor,  and  having  goods  in  the  houfe  at  his 

See  Inf.  pi.    death,  the  executor  fhall  have  a  reafonable  time  to  remove  them ;  and 

10.  in  the     ihJs  reafonablc'  time  fliall  be  adjudged  by  the  difcretion  of  the 

"^^'  juftices  before  whom  the  caufe  depended.     Co.  Litt.  56.  b.] 

S.  P.  tc-  ty.  So  it  fliall  be  adjudged  by  the  Court  what  fliall  be  an  unrea- 

*Ti*"d '     y&w^i/if^/i^  andfervicej  upon  the  true  ftatc  of  the"  cafe  depending 

4  Rep.  '27.    hefore  them }  for  the  reafonablenefs  in  thofe  cafes  appertains  to 

b.  pi.  16.     the  conufance  of  the  law.    Co.  Litt.  56.  b.  59.  b.     Copyholder's 

43Ellz.B.It.  -*  • 

Hubbard  v.  Hammond.  Mb>  622.  pi.  Sci*  Dalton  v.  Lamond>  S.  C.'raysit  wai  agreed, 

that  die  Court  and  the  jurors  (hall  be  judges  of  the  fine,  without  fuit  in  Chancery. f  i  Rep.  44.  a. 

Mich.  12  Jac.  relblved,  that  the  reafonablenefs  of  the  fine  fliall  be  adjudged  by  the  juftices  \  and  ciiet 
4.  Rep.  27.  b.  accordingly,  and  fa^  that  it  was  fo  adjudged,  Pafch.  9  Jac.  in  C.  B.  in  die  cafe  of 
Stallion  ▼.  Brady. 

jilmutfs  when  reaf:natintefs  is  in  queftion,  Che  fame  fliall  be  determined  by  the  Court  in  which  the 
adion  depeodetb,  as  reafonable  time.  21  H.  6.  30.  22  E.  4.  27  &  50.  29  H.  8.  32,  2cc.  So  if 
thcdiftreft  be  reasonable,  and  the  like.     13  Rep.  3.  in  Willowe's  cafe. 

£ttt  partU  8.  The  maxims  and  the  general  cuftoms  of  the  realm j  which  is  the 
ftiun'ofte'  <^ommon  law,  (hall  be  tried  by  the  juftices.  Br.  Trials,  pi.  143. 
tried,  but     cites  Fundamcntum  Legum. 

oidyfer  fa-  • 

triam.    Br.  Trials,  pi.  143.  cites  Fundamentnm  L^um. 

Andhytbe  p,  &  expofitions  offlatutes  fliall  be  tried  by  the  jufUccs.  Br. 
tS:^jS.     Trials,  pi.  143.  cites  33  H.  8. 

Imitc  the  ^M{^n(fiMji  oftbefiatutcs  Ukcwife.     Br.  Trials,  pi.  143.  cites  Fundameotum  Lcgum. 

10.  In  afffe  of  frefb  force  in  the  court  of  Oxford^  it  was  pleaded, 
that  the  cuftom  of  the  town  was,  that  if  a  man  hsiA  poffeffion  of  lands 
hy  40  weeks  f  he  could  tict  be  put  out  by  the  kings  writ ;  whereupon 
the  other  would  have  taken  iiTue  no  fuch  cuftom.  But  refolvccl> 
that  this  being  a  law^fef  the  city  was  not  to  be  tried  by  jurj,  bttt 
by  the  judges,  as  a  matter  of  law ,  and  fo  indeed  in  nature  ot  a  de- 
inurrer ;  per  Hobart  Ch.  J.  in  delivering  the  opinion  of  the  Q)ttrt. 
Hob.  86.  cites  21  £.  3.  46. 

1 1.  A.  recovers  againft  B.  in  a  precipe  quod  reddat  by  default  ^  and 
a  writ  of  ^fceit  is  brought.  The  ftieriff,  in  this  cafe,  for  the  fum- 
inoners,  returns  C  and  Z).  de  Dale  yeomen^  fummonitores.  The  tenant 
ftall  have  an  averment  againft  this  return,  that  there  are  in  Dale 
yeomen  2  C.'/  and  DJs,  and  that  C.  and  D.  named  in  the  (he* 
nff'^  return  to  be  the  fummouersi  are  the  elder  j  and  Qther  C, 


and  D.  the  yodnger,  by  which  the  (heriff'  has  returned  the  faid 
falfe  fummons  to  be  made.  This  iffue^  which  of  them  was  returned^ 
and  whether  they  be  the  fumxnoners  returned  by  the  (herifF  or 
net,  (hall  not  be  tried  by  the  country,  but  by  the  examinatioa  of 
the  judges.  As  infancy,  upon  a  writ  of  error  to  reverfe  a  fine 
levied  by  him  during  his  nonage,  this  nonage  fliall  be  tried  by  in- 
fpediooj  and  the  exammation  of  the  judges,  and  not  otherwife. 
Jenk.  1 22*  pi.  46.  cites  $  £.  4.  93. 

1 2.  The  cujhms  and  ufages  of  evepy  court  (hall  be  tried  by  the  J"*^'  P* 
judges  of  the  fame  court,  if  they  are  pleaded  in  the  fame  court.  (10!)  V.'p, 
9  Rep.  30.  b.  in  the  cafe  of  the  Abbot  of  iStrata  Marcella,  cites  and  (ays  that 
1 1  E.  4.  2.  b.  "f"y  «***" 

^  things  urn 

tried  by  the  judges,  as  ihtreafonabUmfs  afgfine  efan  ofcndfr^  cr  *  mpcn  a  furrmJtr  of  a  copyhold  ffatt^ 
and  fo  it  is  of  cufimiStfer^ices,  and  aifo  of  cbe  time  that  the  tenatn  at  millfiall  have  to  carry  away  bi$ 
gstdt  \  and  thcfc  cafes  come  under  the  rule  which  makes  matter  of  law  to  be  tried  by  the  Judges ;  vide 
J  Inft..f.  56.  And  in  fome  cafes,  matter  of  fa£i  (hali  be  tried  by  the  Judges,  at  if  the  plaintiff  appear 
ky  attorney  in  court ;  and  then  the  defendant  pUads  that  the  plaintiff  is  dead*  Trials  per  Pais^  12.  (lo.) 
*  Co.  Lht.  59.  b.  6o.  a. 

13.  Of  ancient  time  upon  profert  of  deeds,  Ac  Court  on  view  The  juron 
judged  them  void  if  there  was  rajure  or  intertineation  in  places  mate-'  *J^  foa^and 
fialt  but  now  it  is  left  to  the  jury  to  try  whether  it  was  done  be-  the  judgot 
fore  the  delivery.     Hawk.  Co.  Litt.  311.  (225.)  <»ghtto 

cording  to  the  law  that  arifes  upon  the  fad.    £x  fado  jut  oritur.    Co.  Litt.  aii6.  a.  b* 

14.  In  eje£hnent  by  F.  againfl.  P.  P.  was  outlawed^  and  now 
ibewed  by  way  of  plca>  that  the  outlawry  was  erroneous  m  this, 
viz.  ad  com*  meum  tenf  30  Jan.  29  Eliz.  whereas  the  faid  day 
was  dks^  dominicus ;  and  fo  there  was  no  county  court.  It  was 
the  opinion  of  Windham,  that  this  matter  did  well  He  in  plea  ; 
for  it  is  apparent  whhin  the  record,  as  in  the  cafe  of  Brocket 
amd  Fish;  Piowd.  Com.  266.  Rhodes  and  Periam  were  of  a 
contrary  opinion,  and  faid,  the  cafe  cited  is  not  Kke  to  the  cafe  set 
bar ;  for  there  it  appears  to  the  Court,  as  judges,  when  every  term 
begins  and  ends ;  but  it  is  otherwife  in  our  cafe,  whether  the 
30th  day  of  January  be  dies  dominicus  necne  \  for  it  (hall  be  tried 
by  the  country,  &c.  4  Le.  120.  pi.  242.  Hill.  29  Eliz.  in  C.  B. 
Fitz.  V.  Pierce. 

15.  B.  a  reader  of  the  Temple  brought  a  qm  minus  in  the  S.  C.  cited 
Chequer  again*  P.  Jor  maintaining  a  fuit  againft  the  ftatute,,  &g.  f^^^^'l^* 
^ha pleads  that  he  was  admitted  in  the  Inner  Temple,  and  fta-*  of  Lahst. 
dcmlor  many  years  the*^  ^  that  he  was  cofiftliarius  df  in  lege  eru~  Golman. 
£tusy  &c.  and  ib  juftified.     B.  replied,  de  injuria fita  propria  abfque  J^^eJ-j^'^'j* 
hoc  quod  in  lege  eruiUtusy  Bee  '&  hoc  petit,  &c.  &  ddfendens  iiifti-  c.  B.  faya 
liter.    It  was  moved  that  the  defendant  Ihould  demur  to  the  re-  ."  ^"  *<*- 
pHcatioD.    Eiception  was  taken  to  the  traverfe  and  conclufion;  dejf^i^'^ 
for  it  cannot  be  tried  by  a  jary ;  for  if  matters  in  law  be  to  be  be  no  plea; 
tried  by  the  judges,  a  fortiari  the  learniitt  of  the  law  ought  to  ^°^  thejury 
be  tiiied  by  dliem.    But  Matiwood  Ch*  Baron  faid,  it  ihall  be  i^c^'^BuTbe 
tried  by  the  country.     3  Le..237«  pi.  326.  Mich.  32  &  33  Eliz.  cyght  to 
Broughton  v.  Prince.  tTtbl/'hf' 

htd  heat  ^JMmS  in  fuch  an  inn  of  courts  and  (oUed  to  hi  an  uittr  harrifer^x  S.  C.  cited  by  An- 

derfoa 


33  Cn'al. 

SerionCh,  J.  Ow.  ii9*  b  cafe  of  Lavi  ▼.  Cotton^  S.  C.  tad  fays,  it  wit  adjudged  no  gooi 
fkiy  and  tut  he  ihould  have  pleaded  as  above* 

1 6.  Whatever  the  judges  of  record  if?  asjudgeiy  ftall  not  be 

tried  by  the  country.   9  Rep.  30.  b.  in  the  cafe  of  the  Abbot  of 

Strata  Marcella. 

Nelf.  Ch».       1 7.  The  contents  and  fufficiencies  of  deeds  are  not  to  be  proved  by 

*c* 'V      ^^  teftimony  of  witneffes ;  the  conftru<Slion  of  deeds  being  the 

5,  C^llL   office  of  the  Court.     3  Ch.  R.  92.    Earl  of  Suffolk  v*  Greenvill. 

2  Frectn* 

Rep.  146.. p).  igi*  S.  C.  accordiaglj. 

Trulspcr  18.  If  o//tf  appears,  and  fays  he  is  the  plaintiff'^  whether  he  is  or 

r*oV*'      ^^^  fliall'be  tried  by  the  judges.   9  Rep.  30.  b.  cites  34  H.  6. 43. 

(F.  2)     By  the  Court.     In  refpeEl  of  the  Pleadings. 

]•  |N  debt  upon  an  obligation,  the  defendant  faid  that  it  is  in- 

-■'  dorfed,  that  if  the  defendant,  or  any  for  him,  comes  to  Briftow 

fuch  a  day,  and  there  fbetus  to  the  plaintiff  or  his  counfel,  fufficient  dif- 

charge  of  an  annuity  of  /^o  s.  per  annum,  which  the  plaintiff  claims  out 

of  two  mejfuages  in  D.  that  then,  &c.     And  faid  that  A.  and  B« 

by  affignment  of  the  defendant,  came  the  fame  day  to  B.  and 

C  Z4  ]     tendered  tofhew  to  N.  and  W.  of  counfel  with  the  plaintiff  a  fuffi- 

cient  difcharge  of  the  annuity,  and  they  refufed  to  fee  iti  judgment 

fi  a£tio.     And  it  was  awarded  no  plea  by  all  the  juftices  after 

great  argument,  becaufe  he  did  natjhenu  %uhat  difcharge  he  tendered^ 

as  releafe,  unity  ofpoffeffton,  &c.     For  this  lies  in  the  judgment  ol 

the  Court  to  adjudge  it ;  but  if  they  fay  that  he  did  not  come 

there  at  the  day,  this  fliall  be  tried  per  pais.    Bn  Conditions, 

pi.  183.  cites  22  £•  4*  40. 


w"«  tiJT        (F-  3)    ^y  Officers  of  Courts,  Attomies,  Gfr. 

Rcconl.(R). 

S.  C.  refer-  i ,  rt/U  Thomas  Seton,  Juflice,  fued  bill  in  the  Exchequer  againfl 
frfto9 Rep.  O  j^  s.  inafaiuch  as  he  called  him  traitor  in  the  Exchequer  in 
cafe  of  the  the  prejence  rf'  the  treaftdrer  and  baron,  to  the  damage  of  foooA  in 
^**^  o^  contempt  of  the  king,  and  in  fcandal  of  the  Court,  «c.  and  the 
Jj2^  ^'  iffue  thereof  was  tried  by  attornies  of  C.  -B.  and  of  the  Exchequer , 
Br.  Trial,  pL  150.  cites  30  Aff.  19. 

2.  A.  B.  beat  a  feme,  and  (he  brought  bill  againft  him  in  B.  R. 
inafmuch  as  h^  beat  her,  as  fhe  nvas  purfmng  her  bufinefs  in  the 
iing*s  court ;  and  pannel  was  made  by  the  marfhal,  rf  people  who 
had  flails  of  merchandize  in  the  bath  and  this  by  command  of  the 
juftices.  Br.  Bille,  pi.  44.  cites  43  Aff.  18. 
Br.  Bifle,  3,  Di/feifin  of  an  office  in  Bank,  or  rafure  of  a  record,  (hall  be  tried 

s  *c' Per*'  /)f^//x^,  ««^fl«^«i>/ g/'/A^yZiii^rwr/.    Br.  Trials,  pi.  104.  cites 

Choke;  and    1 1  £•  4-  2.  ( 

tjiatit  (hail 

HOC  be  tried  by  Segeanta.   .       ■  S.  P.  Trials  per  Pais,  1 1.  (f  o.  ] 

4.  Nothing 


Crfal  H 

4*  Nothing  triable  by  an  iflue  between  the  parties  can  be  MreBed 
fy  the  Court  to  be  tried  by  reference*  Per  Ld.  Ch.  J.  Comb.  3« 
nilL  I  &  2  Jac  2.  B.  R.  Anon. 

5.  Irregularities  in  faing  out  a  judgment  are  to  be  tried  by  re- 
fercnce>  &c.  but  other  matters  fubfequent  to  the  judgment  by 
audita  querela.     Comb.  14.  Pafch*  2  Jac^  2.  B.  R.  Anon. 

(G)  Trial  by  Mouth  of  the  Recorder  of  London.  In  r-  ^*  1 
what  Cafes  it  fliall  be  tried  by  the  Recorder,  and  ^  -'/T^ 
not  per  Pais. 

[|.  npHE  cu/tom  of  London  ihall  be  certified  by  the  mayor  and  Br.Triii, 

-*     aldermen,  by  the  mouth  of  the  recorder.     Co.  Litt.  74.  aiE^.  I'lfi! 
New  Entries,  title  Debt,  144.   Co.  9.    Abbas  Strata  Mar-     This'cerl 

CELLA,  31.  b.    2  R.  3.  3.  b.   Vide  I  R.  3.  4.  b.]  tificateUnot 

'^    ^  *»  -J  jQ  ^  made 

in  wrking ,  but  the  recorder  of  London  is  to  certify  ore  tenuty  by  word  of  mouth  t  for  tke  recorder  if 
intended  to  be  the  beft  conufant  of  the  cuftom,  and  he  is  intended  to  be  aiways  in  London ;  and  there. 
fire  k  \%fir  the  greater  dignity  efthis  court,  that  it  attend  in  perfon  to  give  fatisfoBwn  bo'thi,  than  /• 
ftakt  a  tertifieatif  tohicb  will  alfi  require  witnejfrs  to  prove  it,  and  confequendy  more  trouble  and  delay 
in  it.  Tr.  13  Car.  B.  R.  But  not  if  the  cuitom  do  concern  die  Lord  Mayor  particularly  \  per  RoJ| 
Ch.  J.    L.  P.  ^.  251.  tit.  Certi/fcaee. 

[2.  In  a£iion  brought,  if  defendant  pleads,  that  the  city  of  Lon*  [  ^5  ] 

ion  has  u/ed  to  have  of  every  boat  brought  into  ^ueenhithe^  and  there  *  Mo.  871. 

unloaded^ /o  much  for  Hi^harf age ;  to  which  plaintijff'faySf  that  every  f^'j^j*^* 

freeman  bos  been  ufed  to  be  quit  of  payment  there<fy  by  the  ctiftom  of  refolTed  up. 

the  city  f   to  which  defendant  rejoins^  nofuch  cujtom  as  the  plaint^  on  long  dc- 

bas  alleged;  this  iffue  (hall  not  be  tried  by  the  recorder  of  London,  arM^St. 

ore  tenus.     P.  12  Ja.  B.  between  Day  and  Young,  per  Curiam,  r-See  (i.  a) 

e  conttt.     But  after,  as  I  have  feen  in  another  report,  where  it  is  fu*',**^ 

mentioned  that  it  was  between  *  Day  and  Savage,  H.  13  Ja.  it  ^  ^^*  ^* 
was  adjudged  per  Curiam,  that  it  (hall  be  tried  per  pais ;  and  it 
was  fo  tried  after  accordingly  at  bar,  becaufe  it  concerned  them* 

felves^  fcilicet  the  corporation  fliall  be  the  judge  in  their  6wn  x  h^j^^  ^^ 

caufe  ;  and  becaufe  it  is  but  in  nature  of  a  prefcription^  they  (hall  pi.  114.. 

pot  try  it  themfelves.  f  Hobart's  Reports,  117.  fame  cafe.]  S.  C. 

[3.  In  an  a£lion  of  debt  tarn  pro  domino  rege  quam  profeipfo  upon  Jo.  411.  pL 

the  ftatute  of  5  EL  for  uftng  the  trade  of  makmg  and  heading  of  5*  Apfl** 

points,  not  being  bbtind  to  the  trade  as  an  apprentice,  againft  the  (la-  Stowoh'. 

tute.     And  the  defendant  pleaded  that  there  is  a  cujlom  in  London^  ton,  S.  c. 

that  everj  freeman  ofLondon^  beinpfree  of  any  arty  myftery,  or  occu-  *»<*'*»« 

.  •'-'        /•  .L  L  /I         •^       -^        '       '        .''  ^  whole  court 

pation,  may  ufe  any  other  artj  myitery,  or  occupation,  tn  the  city^  of  ^,j  of  opi, 
which  he  is  not  free ^  nor  has  been  as  an  apprentice  thereto  for  7  years  \  nion,  that 
whereupon  iiTue  is  joined,  whether  there  beanyfuch  cuftom  in  Lon>  *^*  certifi. 
don  9  this  ought  to  be  tried  by  the  mouth  of  the  recorder,  though  ^i^^^nd 
it  concerns  the  king  as  well  as  the  fubje£t,  and  alfo  though  it  is  not  judgment 
like  to  the  cuftom  of  mortmain^  and  fuch  ancient  cuftoms  concern-  ^V.^L^ 
ing  laxi4,  and  of  devifes  thereof,  which  have  been  ufed  to  be  tried  cro?C.5iT, 
by  the  mouth  of  the  recorder^    P.  ii  Car.  B.  R.  between  Apple-  pi- 17  s.c. 
YASTE  AND  Stooghton  ;  this  was  certified  by  the  mouth  of  the  f^*'  *[^,?J^ 
recorder  ipiaioBj  ^pon  a  writ  diitdled  to  him.    And  he  certified  raton  icwi'i 

that  ref^Wed  by 


2s  Ctial. 

all  the  court,  that  there  was  not  any  fuch  caftom  in  London ;  for  he  faid,  that  by 

trua  wL  ^  cuftom,  betiat  is  free  ofonemanual  trade  cannot  ufe  another  manual 

good,  efpe-  trade  of  which  he  is  notfree^  nor  has  been  apprentice  thereto  for  7  years  s 

cjally  as  the  f^  xhzt  otheTHvife  H  is  of  other  trades  which  are  not  manuals  and  his 

jfc^n  that*  c«tific2ite  ^88  rcccivcd  by  the  Court  de  bene  cffe.     But  per  Curiam 

there  it  dubitatuT,  whether  it  ought  to  be  tried  by  him ;  and  therefore  this- 

iucha  matter  was  moved  for  caufe  in  arreft  of  judgment.    Tr.  10  Car. 

thatTfliall  ^'  ^'  ^°^'  5^*  ^^^  ^^^^  divers  arguments,  it  Was  adjudged  M. 
be  (b  certi-  1 4  Car.  that  it  was  well  certified  by  the  mouth  of  the  recorder ;  and 
fie4»  and  the  judgment  giveu  accordingly  for  the  plaintiff.  Note,  It  was  averred, 
has^con^'  and  not  denied  by  the  defendant,  that  fuch  cufloms  ought  to  be  tried 
htki  it,  by  the  mouth  of  the  recorder.  And  note,  that  Tr.  10  Car.  p.  R. 
fo  as  ihit  jn  an  information  by  ♦  Fletcher  againft  Bagshaw,  tam  pro  do- 
lu^lSng,  •  *n5n<)  rcgc  quam  pro  feipfo,  upon  the  faid  ftatute  of  5  Eliz.  the  fame 
as  it  were,  iffue  being  joined,  tlie  recorder  Littleton  certified  by  his  mouth, 
Jy  '***Jf  "'  that  there  was  not  any  fuch  cuftom ;  and  after  it  was  moved  in  ar- 
A^  not,  reft,  among  other  caufes,  that  it  ought  not  to  be  tried  by  the  mouth 
mftcr  fuch     of  the  reooider,  the  which  is  yet  depending.] 

trial,    ex- 
cept againft  it..  •  Cro.  C.  361.  S.  C.  and  the  cuiiom  certified  ore  teods,  at  is  reported  above 
to  have  beca  certified  by  Ma£on  recorder. 

4.  Note,  pcrBilinge,  if  a  record  in  London  is  pleaded  in  C.  B,  and 
the  other  fays  that  nul  tiel  record,  in  this  cafe  the  recorder  (hall  cer- 
tify it  ore  tetuis,  be  the  record  before  the  fherifFs  of  London,  or  be- 
fore the  mayor.  .  Br.  Record,  pi.  7.  cites   34  H.  6.  42. — But 
It  is  faid  there  that  it  was  held  contra  29  H.  6.  32.  where  the  writ 
went  to  jhe  flierifFs  of  Londononly  to  certify  the  record  before  them, 
ifliyirites  ^"^  ^^^  ^°  ^^  mayor.     And  fee  f  tit.  Error ^  1 8  that  upon  writ  of 
34H.*6.4ft.  error  fued  out  of  error  in  London  before  the  mayor,  the  record  fhall 
t  t6  ]     be  certified  ore  tenus  by  the  recorder.    Ibid. 

5.  In  trefpafs  again/if  he  mayor  and  commonalty  of  London,  they 
juftify  it  by  a  cufiom  there,  the  plaintiff  difchargeshimfelf  by  another 

cuftom  there  j  iffue  is  joined  upon  a  cuflom  of  the  difcharge  ;  this  fliall 
be  tried  by  the  country,  and  not  by  the  mayor  and  aldermen  by 
the  mouth  of  the  recorder ;  for  none  can  be  party  and  judge  in  his 
own  caufe.     Jenk.  83.  pi.  62. 

6.  A  man  would  y^/  up  a  tavern  in  Birchin-lane,  and  the  nuvyor 
and  commonalty  knowing  that  was  not  a  fit  place  for  a  tavern,  y&r- 
had  him ;  but  he  eredling  it  againft  their  willsi  they  imprifoned 
him  for  hisdifobedience.  Upon  a  habeas  corpus  it  was  adjudged, 
that  he  (hould  be  remanded ;  for  the  mayor  and  commonalty  have 
an  authority  over  him,  and  may  appoint  a  place  where  a  tavern 
might  be  ercfted ;  and  the  recorder  certified  the  cuftom,  that  the 
mayor  might  appoint  a  place.  Mar.  15,  pi.  34.  Pafch.  15  Car. 
Anon. 

7.  Debt  upon  a  hyeJaWy  thai  every  otie  eleBed  to  the  livery  cf  the 
company y  before  be  was  warden  of  the  yeomanry ^  fhould  pay  25/.  to  the 
ufe  ofthefociety^znA  (hewed  that  defendant  was  ele£led,  &c.  The 
defendant  pleaded  the  cuflom  of  the  city  of  London,  that  no  man 

fhould  be  chofen  of  the  livery  of  any  company  y  who  was  not  free  rfthe 
city:  and  that  he  is  no  freeman.  The plaintrfs  deny  the  cuftom^  & 

hoc 
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hoc  parati  funt  vetificare.  The  defendant  demurs,  becaufe  the 
plaindfB  fliould  conclude  to  the  country.  But  Curia  contra ;  for 
the  cuftom  ought  to  be  tried  by  a  certificate  froni  the  mouth  of  the 
recorder.  2  Jones,  149.  Pafch.  33  Cir.  2.  fi.  R.  Leatherfdlers 
Comjpany  v.  Beecon. 


(G.  2)     Trial  by  the  Recorder  of  London. 

'  Fol.  580. 

[i.lN  dtbt,  if  the  cu/lom  of  London  be  pleaded,  and  iflue  taken  Br.  London, 
'■'  upon  the  culloQi,  it  fhall  be  tried  by  the  recorder  by  his  certi-  pi*  ^4-  «t€f 
ficate  from  his  mouth.     21  E.  4.  16.  b.  Long,  5  E.  4.  30.  Brook,  fh^f  j/Jbe' 
Trial,  jK$.  and  title  London,  1 7.]  cuftom  be 

^  iniflue,  ani 

^le  party  would  have  it  certified  withoot  jory,  he  muft  rurmiie  that  fucb  iflue  ihall  be  tried  by  tbe  certU 
of  the  mayor  and  aldermen,  by  the  mouth  of  the  recorder  ore  tenus  j  becaufe  otherwiic  it  fhall  be 

Lite.  74.  a* 


[2*  In  a  qsic  warranto  Jor  certain  liberties  claimed  by  cujhm  in 
London  by  the  mayor  and  commonalty,  it  fhall  be  certified  by  the 
mouth  of  the  recorder.  Brook,  London,  i  y.  Quaere,  what  liberty 
he  intends ;  for  it  feems  that  if  it  be  of  a  liberty  ofprofity  they  can- 
not certify  it.] 

[[3. In  an  a&ion  of  debt  upon  an  obligation^  if  the  defendant ^i!rA& 4 
fireign  attachment  in  London^  by  the  cuftom  of  the  city ;  this  (hall  be 
tried  by  the  certificate  of  the  recorder  ore  tenus.     2  R.  3.  2.  *  6. 3.  ^  It  (com 
aa  £•  4.  30.  b.  Old  Entries,  title  Debt,  157.  D.  6,  7  E.  (S.  8a,  72.  «tfppn«* 
b.  sE.4.  30.]  ^^**^- 

[4.  In  an  a£tion  of  debt  upon  an  obligation^  the  condition  whereof 
is  to  perform  the  covenants  of  an  indenture  of  apprentice/hip  in  London^ 
tbe  de^ndant  pleads  a  cuflom  in  London^  that  the  indenture Jball  be 
void  if  it  be  not  inrolled  within  a  year^  and  this  cuftom  ;/  traverfed^ 
it^fhall  be  tried  by  the  mayor  .and  commonalty,  by  the  moutb  of 
tbe  recorder.    Coke's  Entries,  title  Debt,  144.3 

[|5.  If  a  cufiom  be  alleged,  that  every  man  may  devife  land  in  Lon^    C  2*7  1 
don^  and  the  cuftom  is  denied,  it  ihall  be  tried  by  the  certificate  of 
the  mayor,  &c  by  mouth  of  the  recoitder.     1 1  H.  7.  21.  D.  8, 
9  £1.  255.  3*     This  cuftom  is  annexed  to  the  land.] 

Q6.  If  it  be  alleged,  that  by  the  cujlom  of  London  there  is  a  market  Hob.  87.  pi. 
ruery  day  of  the  week,  and  the  other  pleads,  &c.  and  traverfes  with-   'f  Day  7.' 
out  that,, that  there  was  a  market  every  day  of  the  week,  this  (hall be  Savacs, 
tried  per  pais,  and  not  by  the  certificate  of  the  recorder.^    P.  12  cites  it  as 
Ja.  B.    This  precedent  [was]  fhewn  to  the  Court  in  the  cafe  be-  l1J%^?  ^' 
tween  Day  and  Savage,  becaufe  the  iilUe  there  is  not  upon  the 
cuftom,  but  whether  there  be  fuch  market  or  not.    This  precedent 
was  between  Bilford  and  Lea.     Mich.  37,  38  £1. 
Rot.  414.  adjudged.    Hobart's  Reports^  119.  cites  this,  and  agrees 

it.] 

[7.  If  a  plaint  be  before  the  mayor  of  London  in  aEtion  of  debt  ^  or  be^  Brook  fays^ 

fore  tbe  Jberiff  there  in  his  court ^  and  a  cuftom  of  London  is  pleaded  and  ^^*  cWshw 

5  denied^ 


87  ft^riat 


3hnt*  Jenied,  it  (hall  be  ttlcd  by  the  mayor  and  aldermen  by  ihoudi  of  t1ii 

Ac  recorder  [B.  As  in  sfftion  of  dcbf  bcforc  the  mayor  of  London,  if  thd 
^patrol ore  defendant  wages  his  lazvy  and  plaintiff  alleges  a  cujlom  in  London, 
J^ii^o^c  '^^^  if  the  plaintiff  Jhews  any  hill  or  muniment  of  the  defendant ^  fidlei 
himfclf  be-  nmth  his  feal^  and  delivered  by  him^  luitnefflng  the  contraB ;  if  this 
ing  recorder  cuftom  be  denied,  it  fhall  be  tried  by  the  mayor.  39  H.  6.  34.  b. 
«J[j2cdl-    Brooke,  title  London,  17.] 

ver«l- times ;  and  that  he  bad  claimed  Uiis  liberty  for  the  City  of  I^oodoa  la  a  quo  wamntOy  i^bea  be 
firft  recorda  thcxe* 


(H)     Cuftoms  of  London,     Recordef* 

f i.TTTTHEN  a  recmrd  of  the  city  is  to  be  certified  to  the  Court  0/ 
^^    B»  R*  the  mayor y  bfc.  z  tempore,  &c*  confueverunt  habere 

quarentenam  fuam^  fcilicet,  refpe£lum  40  dierum  utipfi  interim  con^ 

fultius  et  providius  avifare  fe  poffint  cujufmodi  recorda  in  confimili  cafu 
fuerint  facienday  and  there  they  pray  to  have  refpe^ium  40  dierum. 

Idem  dies  datus.    M.  2  E.  3.  B.  R.  Rot.  120.     See  34  H.  6. 42^ 

•  FoU  581.^  b.  they  had  40  days  to  certify  a  record  out  *  of  St.  Martin's,  whick 
u.*.^^-— >>  18  to  oe  certified  ore  tenus  by  the  mouth  of  the  recorder.] 
Br.  Trial,  [2.  When  the  plaintiff  pleads  a  cuflom  of  London,  ivhich  is  to  be 
ji.  96.  cites  certifiedhj  the  mayor  and  aldermen  by  the  mouth  of  the  recorder, 
bV.  Trial"  ^^  plaintiff  ought  to  make  afurmife  that  when  the  ciiftom  of  the  city  is 
yl-i^S.  cites  in  iffue^  it  has  been  ufed  to  be  certified  by  the  mayor  and  aldermen^  by  the 
»i£«4.i6.  fffotitb  of  the  recorder.    Long,  5  E.  4.  30.  fo  done,  and  fo  is  the 

ufage  at  this  day.] 
Sty.  1 37.  •  [3  •  In  a^lion  of  trefpafs  by  A.  againfl  B.^r  taking  of  certain  goods  / 
\ ^\*"k  ^^  defendant ^/(ftfflfr  that  there  is  a  cujlom  in  London^  time  whereof 
upsuTpoiiu  ^f  memory,  &c.  that  if  any  carry  goods  about  London  to  felly  not  having 
privil^e,  at  any  /bop  in  any  place  within  the  cityy  whom  they  call  hawkers,  tha^ 
well  as  point  ^^^^  hefball forfeit  the  goods  to  the  mayor y  citizens y  and  commonalty  oi 
^etRoUCh.  Lpndon,  and  tnat  it  (hould  be  lawful  to  any  freeman  of  the  city  td 
J.  hdd  it  a  feife  and  deliver  them  at  the  chamber  of  the  city  to  the  ufe  of  the 
?'***'  faid  mayor,  citizens,  and  c(Jmmonalty ;  and  becaufe  the  plaintiff 
port  fays,  it  Carried  thofe  goods  about  the  city,  contrary  to  the  faid  cuftom,  he 
did  not  ap-  feifed  them,  &c.  To  which  the  plaintiff  replied,  that  there  is  not 
wbcth*"tbe  ^^y  ^^^^  cuftom  withiii  the  city.  This  f  cuftom  ought  not  to  be 
mayor  and  tried  by  the  mayor  and  aldermen,  b^  the  mouth  of  the  recorder,  but 
aldermen  he  perpais,  bccaufc  they  are  part  of  the  commonalty  pf  the  city,  and 
poutfon'oV  "^^y  ^'2yt.  benefit  thereby  i  and  therefore  ought  not  to  ht  judges  in 
not,  and'dif*  ^heir  own  caiife,  Mich.  24  Car.  B.  Regis,  between  Smith  and 
tina  from  Hancock,  adjudged  per  Curiam,  after  that  it  was  tried  by  the  ccr- 
tion*iUicied  ^^^^^^  ^^  ^^  mayx)r  and  aldermen  by  mouth  of  the  recorder  | 
which  certi-  and  adjudged  a  miftrial,  and  that  there  ihould  be  a  repleader  and 
£ed  this       trial  per  pais.    Intratur  Tr.  23  Car.  B.  R.  Rot^  1 77^*3 

the  mouth  of  the  recorder,  and  that  Cbii  vm  the  fole  doubt  of  the  caie. 


Ciiat  si 


(I)     Trial.    By  ivbom  it  fliall  be. 


f  i.f  N  an  oj^Jti  if  the  ifllie  be  nuhethtr  the  land  was  extended  in  an  Br.'TtUI^ 

'  eUpty  i^c.  it  (hall  be  tried  by  the  tktenders  joined  with  the  ^'  V 
affife.    3 1  AC  6.] 


(1.  2)     Trial  by  Summoners,  Ptrnors^  Veiors.     By  s«iwe* 
^       '  which  [of  them].  ^^°^^"^ 


48  Aff.  X.  Curia,]     '  "^  Sirthiiii 

be  tried  bf 
the  famcDoaeny  veion»  ani  pemon.— ^Br.  Alfife,  pi.  ^4*  cites  S.  C— — Br.  Compriiby  pi.  6.  c\a» 
S.  C»  iV^ew/  evmprife,  pleadtd  aiamfta  rtcwtry  in  aj/ife,  vas  trltdhy  ibt  fifijmry,     Br#  TxUl% 

pi.  15.  '  Br.  Record,  pi.  14.  cites  44  £•  3,  45.  S*  C. 

If  a  rtnmery  or  fntcipe  htpltadedj  and  the  other  fays  not  eomprifid  in  the  record,  it  fliall  be  tried  hf 
/nmnMNKfa  and  veion,  and  not  bythe  juftices,  nor  per  pais.  Co.  A.  on  Fines,  18.  .9  Rep,  32^  a* 

in  the  cafe  of  the  Abbot  of  Stsata  MarccUa,  cites  10  H*  4.  ^•  and  yet  thae  ij  np  xeiwdy  if  thry  6m 

[z.  B$it  otherwUe  it  is  upon  a.  recovery  upon  petit  cape  :  for  this  fBr.Trtjd^ 
1^2$  not  per  vt/um,  &c.  f  48  E.  3«  12.  48  AC  i*  For  there  arc  JgE/'*!'* 
not  any  pernors  in  the  petit  cape*j  «.  c'.illf* 

Br.  Aifife, 
fl.  34«  cites  S.  C— — — Br.  Coaprife^  pi.  6.  ciisi  S.  C.     .  »     9  Rep.  32*  a.  in  thecaie  of  the  Abhct* 
4f  Strau  MarceOa^  cites  S.  C.  ^ 

[3.  But  the  trial  in  this  (hall  be  by  thefummoners  in  thefirft  writ,  X  Br.Trirfa^ 
atidij  the  ^xiors  in  the  habere  facias  vi/um,  and  thefummoners  in  the  gJ^'  *'** 
petit  cefe,  nvithout  mention  of  toe  pernors,     ^  48  E.  3.  r2.  48  /iff.  i.]  s.  c.-lJ' 

Br.  Affifie, 
pi.  34«  cites  S.  C— ^Br.  Coioprife,  pi.  6.«ites  S,  CV 

C4.  If  not  comprized  be  pleaded  to  a  recovery  in  writ  of  dower, 
where  the  recovery  was  upon  a  petit  cape,  it  fliall  be  tried  by  the 
fummoners,  thougn  the  firft  writ  was  general  of  her  reafonable  dower, 
without  mention  of  any  certain  land;  for  there  ought  to  be  a  fum- 
moner  in  this  writ,  or  otherwife  the  recovery  is  not  good.  48  AC  u 
48  £•  3*  1 2*  adjudged.] 

5«  Affife  of  J^  acres ;  ^t  tenant  pleaded  recovery  againft  the  plains  C  ^9  ] 
tiff  Mmfelf  in  writ  of  entry  fur  diffeifin  of  the  manor  of  D.  of  which 
ihofe  lands  are  and  were  parcel,  and  were  pit  in  view^  judgment  if 
aifife.  The  other faid,  that  not  parcel  of  the  manor,  nor  ever  were  put 
in  view  as  parcel  g  and  prayed  the  affife,  and  the  others  e  contr^. 
This  ifTue  (hall  not  be  taken  without  making  procefs  again/f  the 
veiors  in  thefirfi  aHion,  therefore  day  was  then  given  to  the  nextfef" 
fmsi  and  the  plaintiff  was  ordered  to  afcertain  the  Court,  that 
they  were  the  veiors  in  the  firft  action  by  the  record  *,,  and  writ  if^ 

"         fU4d 


29  Ccial« 

find  out  of  Chancery  to  a/certain  the  Court  that  they  were  the  veiorx^' 
which  record  nvasfent  out  of  Chancery  before  Thorp.  Afier  which 
iffued  venire  facias  to  make  them  comcy  and  the  Jheriff  returned^  that 
the  one  was  warned  who  came  ;  and  as  to  the  others,  that  nicbil  habenty 
&c.  by  which  Thorp  awarded  the  affife,  and  would  not  adjourn- it 
into  Bank;  fo  that  proce£s  might  be  made  in  the  cousty  of  N* 
where  they  had  aBets,  as  the  tenant  prayed ;  and  the  veior  wasfent 
to  inform  the  ajftfe,  who  /aid  that  he  knew  nothing  <f  the  view  ;  by 
which  the  Court  difcharged  the  qffife  of  the  viewj  and  charged  them  only 
if  it  was  parcel  of  the  manor  or  not.  Br.  Trials,  pi.  75.  cites  2^  AfT.  7, 
•  6.  In  a^Uon  of  deceit  upon  recovery  isi  pracipe  quod  reddat  by  default^ 
the  deceit  (hall  be  tried  by  examination  of  thefummoners  and  veiors^ 
and  not  per  pais.    Br.  Trials^  pi.  3.  cites  33  H.  6.  8. 


Foi.  ste.        (K)     It^  what  Cafes  it  fhall  be  tried  by  thenu 


[ 


I . iN fuch  cafes  where,  by  the  a£Hon  which  is  brought,  thefirfijudg" 
^  ment  fhall  he  defeated,  there  the  trial  of  the  fummons  ihali  be 
byfumnwters,  &c.  But  otherwife,  e  contra,  i  H.  6.  5.  b.] 
Br.Tntl,pl.  [2.  As  in  difceit  for  falfe  fummons  in  precipe  quod  reddat^  it  (hall  be 
S^ct'^t  ^y^  the  pernors  and  vaorss  becaufe  it  is  to  defeat  the  fijrft  judgment* 
aaionof«f.  I  H.  6.  5.  b.] 
ceit  up9ti  rt' 

Cimtry  hj  iefaulu  ^^1  ^  ^^^  ^y  ^^  ^'^  veiors  and  pernors,  becaufe  the  firft  judgment  is  to  be  defeat, 
•d.  Bm  upon  frlfi  J»mmont  returned  infrirefaciat  cr^nr  recogmxance,  this  may  be  tried  by  other  jorers  \ 
fox  it  it  not  to  defeat  the  firft  judgment,  but  is  only  to  recover  damages. 

If  in  t  praecipe  tjuod  reddat  the  fberiff  returns  the  tenant  fummonejy  cohere  be  was  not  fununoned,  by 
vbich  the  defendant  lofes  his  land  by  default  at  the  grand  cape  returned,'  die  tenant  (hall  have  a  writ  of 
dsodpt  afainft  him  who  recorereJ,  and  againft  the  (heriif  for  his  falfe  return ;  and  whether  he  were  fum^ 
mooed  or  Wit Jbail be  tried  if  the  fnmmoner^f  and  viewers  and  fernors^  by  etamining  of  them*  And  in  a 
writ  of  deceipt  the  procefs  ftall  be  made  againft  them,  to  be  examined  thereupon,  &c.  Bu*  if  they  are 
mlldeadf  then  the  writ  of  difceipt  is  lo^  \  but  a  writ  of  the  difceipt  //«,  if  any  of  them  are  alive  \  for  if 
they  fay  that  they  did  notfumroon  him,  then  the  plaintiff  in  the  writ  of  difceit  ihall  recover  bis  land,  and 
ihaU  be  reftored,  ftc.  for  it  ought  to  be  done  by  tioo  fummoners  at  the  leafiy  and  two  vitwers^  &c.  And  if 
any  of  them  do  not  that  which  is  returned  theyought  to  do,  then  the  writ  is  not  cjiecuted'as  it  ought  to 
hCi  by  which  the  plaintiff  in  the  writof  difceit  ought  then  to  be  reftored,  &c.     F.  N.  B.  97.  (C)« 

And  therefore,  \f  one  of  the  fummoners  fays  that  the  fummons  vtas  not  made^  and  the  other  that  it  toas 
made,  the  demandant  fhall  recover.  F.  N.  B.  97.  (C)  in  the  new  notes  there  (c)  cites  8  H.  6. 1.  50 
£.  ^.  1^.  So  \fone  makes  the  garntflnnent,  and  the  other  was  on  the  land  at  the  fame  time  for  the 

lame  purpofe,  hut  fays  nothings  the  demandant  ihall  recover.  Ibid.,  cites  52.  3.  65.  8£.  3.  6. 
a£.  3.  21. 

^    If  a  man  [3.  [So}  If  ft  aian  tncsfcire  facias  out  of  a  record,  and  upon  gar-i 

^?as  ^*orof*a  ^^iflin^c"*  returned  he  has  execution,  if  defendant  brings  difceit  for 
recoxd,and  falfe  fummonSt  it  (hall  be  tried  by  the  pernors,  isfc*  becaufe  it  is  to 
the  fheriff     defeat  the  judgment  of  the  execution.     Contra,     i  H.  6.  c«  b.l 

returns  that  . 

hc*is  warned,  by  which  the  plaintifiThas  execution,  if  the  defendant  brings  writ  of  defccit,  it  fhall  be  tried 
by  fbangers,  becaufe  it  ihall  not  defeat  the  firft  jodgnnent,  and  fhall  lecover  only  *  damages  for  the  de- 
ceipt J  fo  there  is  a  gieat  diverficy  when  a  man  defeats  the  £rfl  judgment,  and  when  not^  &c.  per  June 
Ch.  B.  I  H.  S,  5.  b.  pi.  31. 

♦  [   30  ] 

4.  If  recovery  in  writ  of  dower  upon  default,  after  appearance,  be 

pleaded  in  cjjife,  and  the  plaintiff  fays  that  nient  comprife,  &c.  this  if- 

fue  fhall  be  tried  by  the  fummoners  in  the  firft  writ,  the  veiors  in 

the  habere  facias  vifum,  and  the  fummoners  hi  thcT  petit  cape.     Br* 

T(iab^  pi.  123.  cites  4  hS.  19. 

5-  ^ 


CrfaU  30 

5*  ISfjff^gn  dejerviti^  reps  be  caft«  yet  the  fummoners  and  veiors  Br.  Ejumu 
Hull  be  examined}  per  Prifot.  Br.  Difccit,  pU  6.  cites  3  5  H.  6. 43.  "*^°'  ?*• 

S«  €•  tixat  ibey  f^i  be  eiam'med  de  beo<  dESu 

6.  Land  fvas  fiiftd  into  the  kin^s  bands  after  a  recovery  by  de-  Br.  Difceit* 
fault,  yet  the  fummoners  and  veiors  (hall  be  examined  de  bene  efle.  |^'  ^*  ^^ 
Br.  Examination^  pK  12.  cites  35  H.  6.  43* 

7*  In  a  writ  of  difceit,  if  the  Jberiff  returns  me  fummoner  dead^ 
yet  the  other  fummoner  (ball  be  examined,  &c.  and  if  it  be  found 
that  he  did  npt  fummon«  &c.  the  party  fliall  be  reftored  unto  the 
land.     F.  N.  B.  98.  (D.) 


(K.  2)     \ Ancient  Ways  of  Trial.]     Trial  by  Battle  in 
[Writ  of  j  Right  [and  other  Civil  Cafes\ 

Ci.eEE  the  manner  of  it.  xH.tf.6.b.1  ^^^'^^ 

•"      ^  -*  right,  cbe 

tenant  joia« 
ed  battle  apon  the  mere  rifhc  fy  the  Udy  of  J,  C,  If  Cod  givf  hmif  Ac.     And  the  dtmandant  rephtd  hj 
tht  hcd%  •fb\i  frttmtan  y.  P»  if  Gojf  Sec.     And  ttt  cbdmpion  of  tht  tenant  vat  (ommanded  to  put  (in  bis] 
gammtut  (m  earb  finger-Jiatt  X^.]  and  after  tbe  cbumpiw  oftbt  dtmundant  fimlxur^  and  day  Vfai  givtu 
r«  tbam  f  ctme  im  tbeir  array  \  upon  which  tbrf  caait,  and  ttt  ant  «ms  pMi  of  tbe  one  fide  of  tht  court 
^vitbim,  and  tbe  ctber  of  tbe  otberfide  vfitbin,  bare-beaded,  and  kneeiing  on  tbeir  knees*  And  Baifb.  demand^ 
ad  oftbeJitrjeantSf  if  tbey  knew  any  tbing  to  [ay  vby  tbe  banhjboaid  not  be  parf armed  \   vtbofaid,  that  vo* 
Per  Cokaia,7flr  tbat  tbey  artfreeatea  \  and  then  the  Cb,  J.  received  tbnr  gauntlett^  andjearcbed  iftbere 
^iotre  im  eacb  gauntlet  5/.  cr  no.     And  be  found- it  accordingly,  viz.  in  eacbfin^er-ftalt  \  penny  j  wnAfirB 
ha  gone  tbe  oae  gauntlet  ivitb  tbe  ^d,  to  the  champion  of  tbe  demandant,  and  after  the  other  to  tbe  champUm 
Off  the  tenant  \  and  demanded  of  tbe  champion  of  tbe  demandant,  if  be  n»ould  perform  tbe  battle  f  Kvhcjaidf 
ghat  he  tpoald*     And  demanded  of  the  other  tbe  like 'y   tobofaid,  yes.     And  demanded  of  the  j  rjeants^ 
if  tbey  bad  mifpleaded  any  tbing,  or  taere  wAJruUd  ^   the  Court,  or  bad  otber  thing   to    om  to  re* 
lord  the  duel  I  \eho  Jaid  tbat  no.     By  which  be  received  tbe  gauntlits  again,  and  awarded  tbe  battl  to  be 
mudefuch  a  dot,  &c.  but  at  no  hour  certain ;  and  commanded  one  of  tbe  champions  to  go  to  PauPs,  to  pray 
that  Cod  give  him  viBory  mtbo  has  right  to  the  load  ^  and  likewije  commanded  tbe  otber  to  go  to  Wefiminfier 
€hmrchtopray,asahvoe\  and  commanded  tbat  tbey  go  not  together,  nor  come  near  tbe  one  to  tbe  otber  j  and 
aach  fwnd  Jmrexies  by  pledges,  to  perform  tbe  battle  hut  upon  «o  pain  \  and  tbe  tenant firfl  found.  Sec,     And 
4tt  the  day  of  battle,  the  demandant  ^»as  demanded^  tabo  appeared  by  attomty ;  and  Pafton  for  the  demandant f 
hytbeceeamamd  of  the  jufiiees,  rthearf-d  the  ccunt,  tbe  defence,  and  ail  the  eontitniance,  and  tbe  names  of  tbe 
cbampiomi  \  audpr^ed  tbat  tbe  Earl  of  Northumberland,  now  tenant,  Jhouid  be  demanded  \  and  the  dom 
toandant  had  bis  cbampian  ready  at  tbe  bar,  veiled  in  red  leatber ;  and  It  was  commanded,  tbat  one  0»euld 
hold  tbe  red  target  and  bis  red  bafiien  at  tbe  back  of  the  ebamfion ;  and  {6  it  was,  but  his  bead  was  not 
Jbaved  as  tbe  head  of  an  approver  or  appellor  is,  nor  had  bis  bafiien  any  knob  at  tbe  end,  as  the  baftion  0/ 
an  approver  has.    Bdt,  per  Martin,  it  ought  to  have  a  knob}  and  the  tenant  was  demanded  folemnly  te 
bring  his  cbamp'ton  of  the  manor  ofT.in  tbe  county  cfR,  or  befi^uld  lofe  bis  land  from  him  and  bis  heirs  for 
ever  I  and  tbis  was  demanded  3  times,  and  tiie  tenant  made  default*     Upon  which  Cokain,  by  the  advice 
of  all  the  jufticO}  rehearfed  tbe  eeunt,  the  defence,  assd  atl  the  continuances,  and  tbe  names  of  the  cbampionst 
and  awarded  tbat  the  demandant  recover  the  manor  of  D*.  to  iim  and  bis  heirs  for  ever,  quit  againfi  tbe 
tenant  and  bis  heirs  fw^  ever  \  and  that  tbe  tenant  be  ameri  ed»     And  becaufe  be  is  a  peer  of  the  realm,  tbiC 
belhottid  be  amerced  by  his  peers^  according  to  the  (Utuie  j  and  therefore  the  Court  would  not  put  it  is 
ccrtaia      Quod  ooca,  and  quaere  to  what  purpofe  the  i'urccy  is  \  for  tbe  champion  of  the  tenant  was  not 
demanded  upon  tbe  forety,  as  he  who  ii  let  to  malnpiife  is,  dcc«     Br.  ill^uitde  Re^,  pUao.  citci 
I  H*  6.  6,  ^m 

2.  Battle  was  joined  fn  jj;i0i/W^4^rr^a/^  becaufe  it  wzs  founded    [  3c  ] 
t^en  writ  of  rights  and  the  tenant  main»ined  the  title  of  the  firft 
writ  by  battle*     And  fo  it  feems  that  quod  ei  deforceat  fhali  revive 
the  firil  fuit.     Br.  Battaile^  pL  13.  cites  the  time  of  £•  i,  Fitzfa. 
<^od  ei  deforceati  15. 

Vol.  XXI»  D  5   If        . 


31  Crtal. 

^•*'*f'f  3-  Where  battle  ife  waged,  and  day  given,  the  dimandtmtj  of  hU 

]wwi*lfbe   ^^^^^^9  ought  to  come  at  thefirfi  day^  witi  his  chafftpioftp  to  tht  bar^  . 

daex  tut  «^  4ind  rebearfi^  th$  nvords  upon  which  the  battle  fvas  waged  and  offered 

kim.  Ibid,    ^/|„  .  ^„j  upon  this  the  tenant  jbaU  he  demanded;  and  if  they  come 

they  Jkall  have  day  over,  and  if  not,  the  demandant  JhM  have  Jnfin 

(^  the  land  at  the  /^h  day^  becaufe  the  default  Jbaa  he  recorded  at 

the  4th  day ;  and  if  the  demandant  comet  at  the  \ft  day^  and  the 

Court  fee  hifn^  and  he  does  not  offer  his  ctampion^  and  rehearfe  the 

ivordt^  and  record  it  at  the  4th  dap  a  ntmfuitftHsll  he  awarded.    Br« 

SfoitdeRe&o,  pi.  3.  cite^  42  £«  3*  14*  Per  Finch,  and  agreed 

per  tot.  Cur. 

4.  In  writ  of  right,  the  battle  was  'tendered  by  A.  his  chan^ion^ 

by  name  of  a  free  man.     And  from  hence  it  feems,  that  it  is  a  good 

ch;iUenge.to  the  champion^  that  he  is  a  villein,    Br.  Battaile^ 

pi.  8.  cites  3  H.  6-  55. 

Br.  Bar.  ^.  xhe  battle  Ihall  be  made  before  the  cmflable  and  marfhal^  if 

lel^ittf      ^  '"^^  ^^'^  another  traitor^  and  not  before  the  juftices ;  per  Prifot 

s.*e.  but     and  Needham.     Br.  Battaile,  pL  15.  cites  37  H*  6.  iiO»    Fitzb* 

citessM.T.  Corone,  23. 

where  it  is  '     •* 

faldy  that  if  Mfftal  of  mufJer  he  hfught  in  B*  R*  tnd  the  defendant  joins  hattU^it  Jh^fl  ht  trUd  hefiretht 
jttfiieet  9fS,  A.  and  not  before  the  conftabk  and  narlhal^  Sc  concordat  Bradtua  and  Britton^  thatic 
iBail  bchefore  the  jirftices. 

So  in  quod  tf.  The  battle  was  joined  in  quod  permittat  of- a  wny.  Br.  Bat- 
^J^l/  ^aile,  pi.  13.  cites  Fitzh.  tit.  Quod  permittat,  10. 

ffifih  Dfbixprtdtceffor^  0nd  touMted  in  the  right.  Quod  nou*  Br.  Battaile^  pL  13.  oltes  Flisb.  Qjiod 
permittat,  9. 

7.  There  never  can  be  a  trial  by  combat,  where  an  affife  may  not 
he;  nor  on  the  contrary.     Dudg.  Orig.  Jurid.  74,  cap.  27. 

8.  Writ  of  right  in  Durham  \  the  tenant  waged  battle,  which 
was  accepted  \  and  at  the  <!ay  to  be  performed,  Berkeley  J.  there, 
examined  the  champions  of  both  parties,  whether  they  were  not 
hired  for  money  ?  And  they  confefied  they  were.  Which  confef-* 
fion  he  caufed  to  be  recorded,  and  gave  furtlier  day  to  be  advifed* 
And  by  the  king's  direction,  all  the  juitices  were  required  to 
deliver  their  opinions,  whether  this  were  caufe  to  deraign  the 
battle  by  theTe  champions  ?  And  by  Brampfton  Ch.  J.  Damport 
Ch.  Baron,  Denham,  Hutton,  Jones,  mffelf,  and  other  Juftices, 
it  was  fubfcribed,  that  this  exception^  coming  after  the  battle  gaged^ 
and  champions  allowed^  afid  fureties  given  to  perform  it,  ought  not  to 
be  received.  Cro.  Car.  522.  pl»  23.  Mich.  14  Car.  B.  R»  Clax- 
ton  V.  Libourn.  » 


(K.  3)     Trial  by  Battle,  in  Criminal  Cafcs^ 

I.  |F  a  man   be  taken  at  the  fuit  of  the  party ^  and  efcapesj  and 
'  *  fii/f  he  Ihali  not  have  the  battle ;  for  this  is  a  breaking  of  * 
the  prifon  of  the  king.    Br.  Batuile,  pi.  4.  cites  i  A&\  6. 

m 

"  2.  In 
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i;  In  appeal  of  robbery  before  the  juftices  at  Newgate,  tRe  de- 
fendant tendered  the  battle,  and  was  oufted,  becaufc  he  had  the 
manner  xa  prefcnce,  &  concordat  12  E.  2.     For  appeal  is  to  two     [  32  ] 
effects,  that  is,  to  arraign  the  property^  of  the  chattels^  and  to 
attaint  the  felon.    Br,  Battaile,  pi.  5.  cites  4  AiT.  i. 

3.  Appeal  in  B.  R.  of  the  death  of  his  father ^  and  battle  was  ®'r  ^^ 
%aged  in  this  form:  The  defendant y  with  his  left  hand  took  tie  "tes'iVeV 
plaintsffby  the  handy  and  held  his  right  hand  upon  the  book,  andfaid,  3.  Fitzh, 
Many  who  callefl  thyfelf  A.  by  name  of  baptifmy  that  7,  nvho  call  my^  ^"'^  ^^^^ 

fefj^  by  bnpttfiny  fuch  a  dayy  yeary  and  place y  did  not  kill  your  father  fiy/tbcdel 

1V»  by  namcy  as  you  furmifey  nor  ^  this  felony  am  guilty,  *  So  help  me  fcndaatwiOi 

God^  and  kiffed  the  book  ;  and  this  will  defend  againjljou  by  my  body,  J"  ^ 

tu  the  Court  Jball  award.     And  then  the  plaintiffs  with  his  left  thcpiaintiiT 
bandy  took  ?•  by  the  handy  and  held  his  right  hand  upon  the  booty  and  by  the  left 

/aid  thisy  tiear  youy  many  who  by  baptifm  namefl  thyfelfj,  that  ycu  J^^»  *^' 

fehnioujlyfuch  a  dayy  yeary  and  place y  killed  my  father  Jv,  byname,  after  the 

So  help  meGody  and  kiffed  the  book  ;  and  this  will  deraign  upon  you  pUiotift 

by  my  bodyy  as  the  Court fBall  award ;  and  4  mainpernorsy  body  for  J'^^j**"!f'' 

ivdjy,  were  taken  of  the  appellor y  to  appear  the  3  J  dayy  to  make  the  the  defend- 

battUy  and  the  one  and  the  other  Iball  be  at  their  own  cbfs.     And  apt  by  the 

it  Mras  faid,  that  always  before  now,  there  were  not  taken  main-  ^'^^Jj^ 

pernors,  but  pledges  of  the  battle,  and  the  defendant  durft  not  hut  ibid. 

plead  the  acquittal  at  the  fuit  of  the  kingy  and  yet  had  fcvcral  fer-  !>'•  «•  citst 

jeants ;  for  It  was  within  the  year,  and  after  the  plaintiff  Was  ijl^appeaflf 

nonftiited.     Br.  Battaile,  pi.  6.  cites  17  AfL  i •  nhhifj,xhc 

defendut 
|»leMed  not  gaHty,  and  this  he  wns  ready  to  defend  by  his  body.  And  the  plaintiiF  faid,  that  he  w» 
ready  to  prore  by  h«s  body  that  he  was  guilty  ^  and  ilie  aipettor  ibai  commanded  by  the  Cturt  to  take 
tht  irfendatft  h  tift  right  baudf  with  bis  left  hand,  and  fay,  This  heir  yoo  J.  by  name  of  baptifn), 
whom  1  hold  (l>y  the  ^and]  that  you  fuch  a  day,  year,  and  place,  robbed  me  f^  cows  \  and  this  I  am 
ready  to  prove  by  my  body,  as  lawful,  upon  your  body,  as  a  felon  j  and  that  my  appeal  Is  true,  To  help 
me  God,  and  his  faints..  And  upon  this  they  disjoined  their  hands,  and  tht  def indent  by  bh  right 
band  t69k  the  left  hand  c/fheplahtijft  in  the  fame  manner^  and  the  Court  bid  him  fay,  I'his  hear  you  W. 
by  thy  name  of  baptifm,  whom  I  hoU  by  the  hand,  that  falfely  upon  me  yon  have  lied  j  and  for  this 
you  lie«  that  I  the  day,  year,  and  place  aforefaid,  did  not  rJb  thee  of  the  cows,  as  you  have  appealed  me. 
And  this  I  am  ready  to  defend  by  n\y  body  againft  thy  body,  that  my  defence  is  true }  fo  help  me 
G^,  &c.  Upon  lib^iich  the  a^pelUr  fennd  /fva  pUdgit  of  the  battle,  and  went  at  large ;  and  certain 
dtty  v>at  given  them  vt  T.  to  ferfirm  tkt  battle^  and  the  appellee  was  committed  to  th£  mar/hal  j  and 
it  was  faid  to  the  ff  pellor,  that  he  Ihould  come  to  the  mjrjhal  tb4  night  he/ore  the  hattlif  fa  that  ha 
Jhamld  he  arrsytd-and  ready  at  the  rijing  af  thejun^  ar.d  hh  hi.ad  to  bt  ctn/ered^  and  no:  ^^ui^  and  tiM 
head  of  the  dirfundant  to  hefbavid* 

4.  ^he  appellee  in  battle  was  '  cafl  to  the  frf-oundy  and  talen  cut  by 
iba  Court ;  and  it  was  demanded  of  him  if  he  ivould fight  any  morey 
who  faid  that  h^  would  not.  Et  per  Cur.  if  he  willfght  any  morey 
bejball  be  cafl  tJi  this  difadvantage  that  he  was  before*  Br«  Battaile^ 
pL  15.'  cites  19  H.  6.  35.  * 

5.  In  appealy  if  the  defendant  be  indiEfedofthefameaRyandthi 
indifhnmt  thereof  be  in  court y  tfce  defendant  fliall  not  wage  battle. 
Br. Battaile,  pi.  it.  cites  14 £.  4.  7. 

6.  In  appeal  of  robbery,  the  defendant  pleaded  not  guiltyy  priji  by  Br.  Appeai, 
his  body,     tovcl  faid  he  is  indidled,  as  in  this  court  appears,  of  ^jg|§**c, 
the  (ame  felony ;  judgment  if  againil  this  matter  he  fhall  wage 

^ttle,  and  the  indi£iment  was  read,  which  was  inouifitio  capta 
iQ  die  Mail  anno,  &c,  at  R*  which  was  parcel  of  the  honour  of 

Da  B. 
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B.  coram  J.  U.  fencfcalloi  which  iaysj  that  W.  S.  according  to 
the  appeal ;  and  because  it  did  not  appear  of  whom  he  is  fteward, 
nor  in  what  court  the' indictment  was  taken,  it  was  held  ill; 
and  ivhere  the  indiHment  u  infMctent^  the  defendant  may  wage  battle. 
Contra  againft  a  good  indi^Iment.  5^  //  is  of  inaiBment  before 
the  coroner^  and  does  not  fay  of  nvhat  county  ;  and  mc  plaintiff  nvas  not 
fufferedto  imparl,  becadfe  the  defendant  has  pleaded  plea,  by  which  he 
has  put  his  life  in  jeopardy.  Lovel  faid,  we  made  frefh  fuit,  and 
took  him,  and  20  d.  of  uie  money  of  which  he  did  the  robbery, 
in  bis  purfe.  Judgment  if  againu  tliis  matter  he  (hall  wage  law. 
Fairfax  faid  this  is  not  manner ;  for  one  penny  cannot  be  known 
C  33  3  {torn  another.  Hufley  faid,  it  is  a  good  plea  to  fay  that  he  was 
taken  with  the  manmr,  without  fhewing  what  the  manner  was. 
And  therefore  good  manner,  by  the  opinion  of  the  Court  \  but 
Hufley  and  Fairfax  agreed,  that  the  taking  with  the  manner  is  not 
traverfable.     Br.  Battaile,  pf.  7.  cites  22  £•  4*  19. 

(K.  4)  Who  may  wage  Battle^  or  agalnjl  whom  it  may 

be  waged. 

t.  XXTRIT  of  right  was  brought  by  the  king  of  certain  tcnc- 
^^    ments,  and  he  recovered  by  default.     But  Brooke  fays> 

it  feems  to  him,  that  in  this  a£tion  none  can  wage  battle  again^  the 

lung.    Br.  Battaile,  pL  2.  cites  24  £.  3.  37. 
1/ the  plain-       2,  It  was  faid,  that  an  infant  may  join  the  mife  in  writ  of  rights 
iif ak^,^he  "  and  try  it  by  battle  \for  itfhall  be  made  by  champion  there,  contra  in 
defendant      appeal;  for  there  it  (hall  be  in  proper  perfon.     Bn  Battaile,  pi.  9. 

cannot  wage    citCS  oE.  4.  3C. 
battle.  Per  ^        t    jj 

Hufley,  quod  non  fuit  negatum*     Bt.  Battaile,  pK  7.  cites  i»  £.  4.  fg* 

Serjeant  3.  If  the  plaintiff  hc  maimed  by  the  defendant,  or  by  any  other,  the 

^yrlt^ms  ^fi^^^^  cannot  wage  battle.     Br.  Battaile,  pi.  7.  cites  22  E.  4.  19. 
to  be  boiden  per  Hufley,  quod  non  fuit  negatunu 

that  the  de- 

lendant  in  an  apft^lofmatbem  may  in  fbme  cafes  wag<  battle ;  bat  be  fays  be  does  not  find  any  inftance 

In  which  battle  has  been  adually  waged  tn  fuch  appeal.    %  Hawk.  Fl.  C.  i6o.  cap.  13.  f.  7,%. 

•  S.  F.  4,  Dugd,  Orig.  Jurid.  cap.  28.  fays,  that  clergymen,  •  citizens  of 

^^%^^^*  Z^iwfcw,  perfons  of  f  60  years  of  age,  and  perfons  blind  by  accident^ 
.  45?  f.  6.   *  (fltf  ijfuijoimd,  were  excufed  from  battle. 

t If  the 
pUintiflT  be  of  the  age  of  60  years  the  defendant  cannot  wagt  battk.   Per  Hufley,  ^uod  non  fait  nqpton. 
Br.  Byscuile,  pi.  7.  cites  ai  £.  4.  19. 

5,  If  a  peer  of  the  realms,  and  much  more  if  the  king  brings  an 
appeal,  the  defendant  (hall  not  be  admitted  to  wage  battle,  by 
i^eafon  of  the  dignity  of  the  perfons.  2  Hawk.  PL  C.  427* 
cap.  45-  f-  5* 

Trial  by  battle  ftands  repealed  by  canon  only,  though  fttfficiently 
abrogated  by  difufe.    Petty's  Couilit.  30. 

For 
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l^or  more  of  Trial  by  Battle,  fee  Selden  de  Dttello,  D,  301* 
pi.  40*  Lowe  v.  raramour.  Bendl.  199.  S.  C.  2  Hawk, 
pi.  426.  cap.  45.  Dudg.  Orig.  Jurid.  cap.  26  &  28.  And 
fee  there  the  feveral  fteps  and  proceedings  therein. 

(K.  5)     Other  ancient  Ways  of  Trial.  ^  34  3 

I.  "nEFORE  the  Conqueft,  there  was  a  trial,  in  criminal  cafes,  ^^*JJ?;^_ 
^  called  ordaJium,  and  in  the  Saxon  language  orJal,  which-  is  ^^  o'rd4. 
as  much  as  to  fay>  as  expers  criminis ;  for  (or)  in  the  faid  language  liom,  fayi^ 
is  privative,  and  (del)  is  part,  i.  e.  no  party,  or  not  guilty,  and  then  f^-^^^ 
the  defendant  being  arraigned,  and  pleading  not  guilty,  might  isagnum, 
chufc  whether  he  would  put  himfelf  upon  God  and  the  country,  tnd  (daei) 
which  is  upon  the  verdi£k  of  12  men  (as  they  are  even  to  this  day)  jj'"^^*^ 
or  upon  God  alone :  and  therefore  it  was  called  judicium  Dei,  pre-  (judicinm.) 
fuming  that  God  would  deliver  the  innocent }  that  is  to  fay,  if  be  — -Som- 
was  of  free  eftate,  then  per  ignem,  that  is  to  fay  to  pafs  over  novem  J"'*  ^'®** 
▼omeres  ignitos  nudis  pedibus ;  and  if  he  efcaped  illxfus,  then  he  the  end  of 
fhould  be  acquitted,  andif  not  he  (houldbe  condemned :  et  (ipars  rea  Decern 
fiiit  ferrilis  conditionis,  then  he  might  put  himfelf  upon  the  trial  ^*]J]J!|^]]^j 
of  God,  that  is  to  fay,  per  aquam;  and  this  in  divers  manners :  uyt^  that* 
which  all  appear  in  Lambard,  verbo  Ordalium,  with  all  the  fuperfti-  {or)  in  th« 
tious  vanities  belonging  thereto.     This  manner  of  trial  was  called  ^"^i/J* 
vulgaris  purgatio,  utterly  prohibited  by  the  canons  of  the  church  as  particle  of 
temptatbns  of  God,  and  not  lawful  trials  j  and  that  they  were  in-  p-^ijanon, 
vented  fabricante  diabolo :  and  in  Gloff.  dicitur,  Vulgaris  expurga-  ^^J^^ 
tio  prohibetur,  quia  fabricante  diabolo  eft  inventa,  cnm  fit  contra  iajUmea 
praeceptum  Domini,  non  tentabis  Dominum  Deum  tuum.     And  **^^^ 
after  the  faid  trial  called  ordel,  videlicet,  judicium  ignis  &  aquae  ^^^^^  ^^^ 
was  oufted  by  parliament,  and  this  appears  Rotulo  Patentium  de  nifies  (dif* 
anno  3  H.  3.  Membrana,  5 :  for  the  record  fays,  provifum  fuit  j^*^  *f 
per  regem  &  concilium,  &c.    And  this  was  the  true  manner  of  the  ^n^  [b^t 
trial  of  ordel :  and  though  this  was  firft  prohibited  by  the  canons,  is  as  mudi 
yet  it  remained  within  this  realm  in  ufe,  till  it  was  ouucd  by  autho-  ?*  ^/'y* 
rity  of  parliament,  9  Rep.  32.  a.  b.  in  the  Abbot  of  Strata  Mar-  iJ*^J^',J|^™ 
ceUa'scafe.  ju  um  in. 

different, 
jievtri  paitiom  plo«  joAa  favens  ttd  Teritatem  oftendena.    See  Selden*s  notes  to  Eadmery  page  zo^»  —^ 
Sec  Grig.  Joridiciaiet,  U.  cap.  29.    And  fee  Brady's  Hift.  of  the  reign  of  H.  a.  pag.  3»6.  the  aflirea 
or  ftatntes  made  at  CUtendon,  and  renewed  at  Northampton,  cap.  i. 

From  tteCMqm*/  till  U»  7.  trials  might  be  by  G^iawd  hit  cwntrf^  »  the  offender  m'ght  chafe  to  bo 
tried  by  Cod  alwu^  at  in  the  cafe  of  trial  byJSrt  andtuattr  ordialf  which  was  rtpcaledhy  a^  of  parliament 
fa  H.  7*  time.     Petty*!  Conffit.  30. 

Trial  iy  the  petit  jury  Murr  mfitadoftbt  ordtaU  the  petit  j«Ty  of  It  being  after  the  manner  of  tho 
canooicaJ  pnrgatioa*    G.  Hiff.  C«  B.  So.  cap.  8* 

2«  There  was,  befides  thefe,  another  way  of  examination,  and 
finding  out  guilt  and  innocency,  in  fome  criminal  caufes  mentioned 
by  Lambard  in  his  Gloflary,  by  a  judicial,  or  decretory  morfel,  called 
by  the  Saxons  corfned^  which,  according  to  his  interpretation,  figni- 
ficf  execrattd  bread.  But  Mr.  Sonmer  better  derives  it  from  the 
iaq^  cors,  a  curfe,  and  fnsed,  or  fnid|  a  fnidan,  to  cut  \  fo  that  it 

D  3  fignifics 


j4  Cetat. 

fignifies  an  execrated  particle^  morfel,  or  picce^  Tliis  is  otentioiH 
{  cI  in  tie  purgation  ^  regular  and/ecu/ar  prie^jy  who,  if  accufed  of 
any  crime,  and  had  no  comptirgatorjs,  no  con-facramentales,  or  con- 
juratores,  to  fwear  with  them,  gato  corfnaed,  let  him  go  the  trial  of 
the  decretory,  or  execrated  morfel.  The  manner  of  giving  thij^ 
barlej-bread^  or  morfel  of  cheefe,  Marculph  delivers  Uius  i 
*— After  the  litanies  and .  •oflSces  for-  this  purpofe^  and  the 
barley-bread  or  cheefe  fandified,  an^exorciled,  and  the  accufed  per-^ 
fon  had  received  the  communion,  it  was  ofiered  with  this,  or  fuch 
like  form  of  words,  there  mentioned,  ad  adpofitam  ei  pro  oftentiohc: 
veritatis,  &c.  That  is,  let  his  jaws  be  (hut  againft  the  creature  of 
hallowed  bread  or  cheefe,  which  is  forced  upon  him,^  for  the  demon-9 
£  35  3  ftration  of  truth  let  him  be  choakcd,  and  in  thy  name,  let  it  be  cafk 
up  again  fooner  than  fwallowed  j  but  if  he  be  innocent,  and  knows^ 
nothing  of  the  ^eft,  murder,  adultery,  orwickednefs,  wherewi^^ 
he  is  charged,  let  him  -with  eafe  and  health  fwallow  this  morfel,  9;^ 
piece  of  bread  or  cheefe  figned  in  thy  name*  Brady's  complete 
Hift.  of  England,  66.  in  the  notes  there. 


(L)     Trial  iy  the  Efcbeator.     By  wl^qtn  It  (hall  be 

made. 

^hiii.citci  1  ^^  Qjjjjj  jjg  jyjgj  j,y  jjjg  examination  of  the  cfchcator,^  it 

s.'p.'  And  he  beprefent.  3S  AfT.  16.  29  AiT.  7.  ;o.  40  ^ff.  5.  22  AiT.  5« 
if  the  te-      ♦  i  H.  7-  A^d  0?  thc  King,  32.] 

nant  mhoffn 

the  ktnf  pending  th«  ifnt,  yet  the  virrit  ii  good.     Br.  AAh,  pi.  349*  cites  S.  C*m 9  Rep.  31.  b. 

|d  cafe  U  the.  Abbot  o(  Strau  KUrcclby  citn  3S  A&  16.^  9  H.  4. 1. 

Kr.  TrUlt,  [a.  But  sfbe  be  not  prefint^  ^e  jufticcs  (hall  not  inquire  of  \U 
Per  Finch*.        [3.  Bid  it  (haU  bf  tried  iy  the  ajftfe.     38  Afil  \6.  V  H.  7.    Ai4 

But  Brooke   dc  Roy,  32.3 

euimcfthe  f-^*  ^'^  ^^^i  if  t^c  eitigtnt  be  awrdid^  and  plaintiff  prafs  a, 
trial  hy  the  ^^^,  ^0  ittquire  of  their  gocds^  and  chatties^  ^^4.V*S^\f^  tbem^  it  may  be 
affife.  e^warded  to  the  efcbeator.     41  AiT.  13.] 

[5.  Or  to  thejheriff^t  the  elc^ion  of  the  court.     41  Aff.  13.] 
Br.  Jororsy        6;  Notc  that  the  efcbeafor  cannot  take  eonujance  of  an  outlawry  of 
pl.^.  cites  fflofty^  iy  office  thcTioJ found^  hut  by  record^  quod  no^s^  *,  but  it  ought 
Br^^office     ^o  be  cirtmed  by  'writ  of  record  i  but  he  may  fit  ai\d  inquire  of  it  by. 
devant,  5ec.   oiEcc  \  foT  he  may  find  matter  in  faA  by  office,  but  not  matter  of 
l^'cV—     record.,    Br.  Utlajgary,  pL  63.  ytcs.  2  H-  4-  S- 

Br.  6ffl^  if  Of.  pl»  |2.  cites  S.  C«  * 
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{L.  2)    Trials  fy  Sheriff  9r  Coroner. 

I.  TF  an  approver  fays  be  cmmmced  its  appeal  before  the  coroner  by  '/"'  Conye, 
*  iarefsj  this  (hall  be  tried  by  the  coroner,  and  if  the  coroner  s,'cf  *  '^^ 
denies  it,  he  fiiall  be  hanged.  9  Kep.  3 1.  b.  in  cafe  of  the  Abbot 
of  StnKa  Marcella,  cites  X2  AC  19.  12  £.  3*  tit.  Corone,  1 1 8. 

2.  If  it  be  in  queftion,  whether  thefierrff  madefucb  return^  it 
flail  be  tried  by  the  (heriff.  9  Rep.  31.  b.  in  cafe  of  the  Abbot 
of  Strata  Maicella,  cites  9  H.  4.  i.  a,  b. 

3^  If  queftlon  be  whether  fuch  a  one  hijheriff^  it  fliall  be  tried  ^t  J;^"' 
by  examination  of  the  iheriff  himfelf ;  and  yet  nc  is  made  by  let-  h  ^7er- 
ters  patents  of  record,  and  therefore  may  alfi  be  tried  hy  record*  flicrifrihali 
9  Rep*  31.  b.   in  the  Abbot  of  Strata  Marcella's  cafe,  cites  ^^J^'^jjf 
ID  H.  4.  7.  b,  and  32  H.  6.  26.  b.  ExLim-' 

60119  pL  16.  cites  8  H.  4*  ao.  Bn  Ofl|(e  e$  Off,  pi.  33.  citet  S.  C«     ■       Bf.  Triab,  pi.  1 1]* 

cittsS.C. 

4.  If  a  return  made  hy  the  under-Jheriffh^  denied^  it  Ihall  be  tried  J"*  «"»y 
hj  the  under-flierifF,  and  the  flieriff  cannot  difavow  it,  if  he  con-  Jl^t^^Jlfi 
fefles  him  to  be  his  ui^der-iheriff.     9  Rep.  31.  b.  in  the  Abbot  of  by  theun. 
Strata  Marcella's  cafe,  cites  xo  H,  4.  7.  b.  der-iberiff; 

In  nne  or 
tbe  iheriff;  fkaJI  bind  dw  (hmS.    And  if  the  uader-flieriff  conftfles  that  be  it  under  iheriffy  and  aAtf 
doM^  the  amy,  hit  fait  caat^^Mk  ihall  bind  him.    Br.  Office  &  Off.  pi.  33.  cites  8^  H.  4.  ao. 

5,  Trial  by  certificate  of  the  (heriff,  upon  writ  to  him  directed,  Co.  Utt. 
in  cafe  of  privilege,  if  one  be  a  citizen  or  a  foreigner.     9  Rep.  3 1.  b*  ^**  *' 
in  imfe  of  the  Abbot  of  Strata  Marcella,  cites  xo  H.  6.  xo. 

•  » 

(M)     Trial  by  EKamnation.     By  whom  it  may  be.  JV,^;*^ 

(F)  pi.  3. 4 (L)  pl.  I (I-  0. 

Ci  JN  Moi 
•*    the  baily 
jttftices,  the  fti        ,  ^ 

Affizc,  14.  ^^  U.  6.  2.]  i:^^ 

Strgta  MifteUi.        ■■   S.  P.  Jind  if  it  hefiun^a^inft  bim  by  examinat'm  of  the  haififf,  this  is  not  pcr- 

ranptory.     Br.  Pei«mprory,  pi.  66.  pltes  6  R,  2.  and  Fitih.  Affiae,  46a. Conrra  if  it  be  found 

4C4inft  h:m  Ay  tie  affiKt*    6r.   Pereroptory,    pi.  66.   cites  6  R.  ».  aad'Fiuh.  Aff.   46s.   tM 
%x  Air.  19.  accordingly. 
JVar  attached  in  a^e  fliall  be  tried  by  examination  if  the  ht]nff,  and  not  oth^rwife.    Co.  Rt  on 

fiaes,  1%,  cites  8  H.  4.  7.  eu %.  P.  Unlefs  tx  afleniu  ptftium.  Br.  Trfals,  pU  3.  tites  33  H.  6.  8. 

Oanby. 


.    {7,.  But  if  the  baily  be  abfent,  it  (hall  npt  be  inquired  by  the  f^'/^^^»* 

giBze.     2  ^'  ^*   A^*  ^*  Curia.]  ftallanfwef 

over.  Br.  Pefcmptory,  pi-  66.  c^cs  6  R.  *.  and  Fitsb.  Affife,  ^6%. Sowheie  the defewUnt  In  affift 

pleaded  nse  MU0cbed  by  1 5  daji,  and  the  Aer'iff  was  oppofcd,  who/iW  that  hefntto  bn  baiOf  who  aa<k 
the  fctnrn ;  and  the  ^iVJf  was  oppofed,  who  faui  that  bis  bpy  modi  it',  »nd jhe  ^c;  was  demanded,  and 
Mwtaeome,  and  becaofe  ^cjberif  had  wtrefid  tbe  att^cbmntt,  which  <htU  be  intaided  according  to 
Uir.  Tit.  by  15  dayt.  If  the  contrary  cannot  be  proved,  and  it  cannot  be  proTcd  here,  becaufethe  boy  la 
jM Wfent,  and  therefore  Wilbv  awarded  the  aitachment  good,  and  th«  defendant  to  anfwer.  Quod 
Mtfaod  thH  fpwrn  to  be  weH,  and  thrt  this  is  the  ufage  at  this  day  where  tU  officer  it  abfent,  and 
aoCtt  taqnifc  it  by  (hf  gpfe*    Br.  Attachment,  pi.  6.  f:jt9s  ^^  AjX*  ^y  ^ 


36  Ctfal. 

Bet  wberc  the  tensnt  in  ztTikfleaJeJ  nt  dttschtd  By  t$  tUys^  tnd  the  pUhtttf/diJ  tbat  hit  firuant 
wtadi  tlfi  attatimtnt^  n»h»  nin»  vfat  ah/nt,  there  0  nno  Mttacbmetit  was  amtarded  \  for  now  the  fervaitt 
cannot  be  examined.  But  it  was  faid  there,  that  if  the  bailifi*  eirant  had  made  it^  the  aflife  ibould  inquire 
thereof.  Quaere  inde;  for  otherwife  it  is  ufed  at  this  day,  and  cites  tit.  Affife  in  Fitxh.  461.  And 
ibid.  AilSfe,  x.  T.  3  H.  6.  that  the  ailife  (hall  not  inquire  it,  where  the  plea  is  to  be  tried  ia  pais  j 
otherwife  where  it  is  to  he  tried  in  Bank.'  Br.  Attachment,  pi*  17.  cites  26  H.  6. 

Co.  R.  00  fines,  18.  fays,  that  if  the  batlifT  ii  not  frefitit  to  he  examined,  the  jofticcs  ihall  take  the 

•ffife,  and  the  affife  (as  it  feemi]  muft  inquire  if  he  was  attached  or  not,  cites  9  H.  4.  i«  6.  per  Cur. 

> 

3.  Ift  afjife^  the  defendant  faid  that  the  jurors  have  had  the  view  i 

this  Ihall  be  tried  by  examination  of  the  jurors  Jingljy  if  they  have  had 

the  vieWf  or  know  the  land :  fo  that  if  the  plaintiff  recover,  they 

may  put  him  in  poileflion^  &c.  and  fo  it  is  ufual  at  this  day.    But 

It  is  faid  there  per  Filher,  that  at  Winchefter  they  tried  by  triors, 

which  18  not  ufual  at  this  day.  Br.  View,  pi.  87.  cites  22  A(f.  22. 

•-J;  "^"Jt-       4«  If  the  queftlbn  be  nvhither  a Jlatute  produced  be  a  trutjlatute  or 

whciv  the      ^^»  ^^^  ^^^  ^^^^  ^  ^J  examination  of  the  mayor  and  clerk  of  the 

iflue  wu     fiaiutes^  who  took  the  ftatute,  and  not  per  pais.     9  Rep.  31.0.  in 

^b*thrtbt   cafe  of  the  Abbot  of  Strata  Marcclla,  cites  27  £•  3.  49. 

s/m/i  vrmt^  it  was  held  to  be  well  tried  by  jury;  for  the  ftatnre*s  having  i  feals  is  not  recorded  bjr  tfac 

mayor,  as  the  ftatute  itfelf  is.     Le.  128.  pU  3Z0.  Pafeb.  33  Elif^  C.  B.  Afcue  ▼.  Fuiiamh. Cro. 

X.  133   pi.  4.  S.  C.  accordingly  {  for  the  having  a  feal  of  a  pieces  is  a  matter  of  fad,  and  not  a  mattpi' 
ef  record. ■  S*  C.  cited  Trials  per  Pats,  lo.  (8.) 

r  37  3  5-  ^^  ^^  tenant  fays,  that  he  was  not  fummoned  ftcundum  legem 
terrg^  \tjhall  not  be  tried  per  pais,  but  by  ley  gager  s  and  ley  gager 
countervails  a  jury ;  for  the  tenant  ihall  make  his  law  de  duode- 
cima  manu ;  that  is  to  fay  1 1  befide  himfelf,  (and  this  for  avoiding 
of  law,)  unlefs  it  be  againd  a  corporation,  as  mayor  and  common- 
alty ;  for  then  it  fliall  be  tried  per  pais  for  neceffity,  bccaufe  they 
cannot  wage  law.  In  writ  of  deceit  upon  recovery  by  default, 
the  trial  whether  judgment  was  given  upon  the  petit  cape,  (hall 
be  by  the  fummoners ;  if  upon  the  grand  cape,  by  fummoners, 
pernors,  or  veiors,  and  not  per  pais.  9  Rep.  31.  b.  32.  a.  in  the 
cafe  of  thp  Abbot  of  Strata  Marcella,  cites  48  E.  3.  1 1.  b. 

6  At  the  petit  cape  the  tenant  faid  that  he  'was  imprifoned  3  days 
before  the  default  and  3  days  after ;  this  (hall  be  tried  by  the  exa- 
mination of  the  attorney.  9  Rep.  31.  b.  in  cafe  of  the  Abbot  of 
Strata  Marcella,  cites  I3R-  2.  Examrnation,  22. 

7.  Exception  was  taken  in  aflife  that  t\it  fkeriff  was  ultra  mare^ 
and  had  no  deputy  in  England :  thi  s  (hall  be  tried  by  jury^  and  not 
by  examination ;  per  Gafcoigne.  Bn  Error,  pi.  50.  cites 
II  H.  4.  52.  65.  92. 

Br.JOifceit,       8.  It  (hall  be  tried  by  examination  cf  the  jujlices^  if  the  parties 
\  H  *6**    ^^^  appeared  in  the  writ  of  deceit  ^  as  fummoners  and  veiors  in  t^ejirft 

§.  c/  recovery^  are  the  fame  perfons  whofirji  were  returned  or  not.  -  hx* 

s.  c.  dred    Trials,  pL  4.  cites  22  H.  6.  10. 
9Rcp.  31.  '  r     -T  00 

a*  la  cafe  of  the  Ahbet  of  Strau  MarceUa. 

9.  In  debt  by  fevcral,  where  it  is  alleged  that  one  of  the  parties 
is  dead^  this  (hall  be  tried  by  examination  of  the  attorney  of  this 
fame  party  in  whom  the  death  is  alleged.  Br.  Examination,  pi.  35. 
cites  34  H.  6.  15. 

10.  Al« 


to.  Although  a  man  be  found  ideot  hy  inquifition  taken  bifore  9  R«p«  3>« 
da  ejcheator^  ^r  before  tht  Jheriff^  and  by  their  examination,  &c.  ^*f^*" 
aim/  that  be  returned  into  the  Chancery;  yet  he^  who  is  fo  found  abbot  of 
ideot,  may  in  perfon,  or  by  his  friends,  come  into  the  Chancery  be-  S^™**  Wir- 
forc  the  chancellor  and  the  king's  council,  and  (hew  the  matter,  ^tJ}^**^ 
2nd  pray  that  he  may  be  examined  before  the  chancellor,  and  the  king's 
council,  whether  he  be  ideot  or  not ;  or  he  [his  friends]  may^ 
forth  a  tvrit  out  of  the  Chancery  to  certain  perfons,  to  bring  him, 
who  is  fo  found  ideot,  before  the  king  and  his  council  to  Wejlminjler^ 
to  be  there  extanined  \  and  if  he  be  brought  thither,  and  examined^ 
and  found  to  be  no  ideot,  then  the  inquifition  found  before  the 
efcheator  or  (heriflF,  and  alfo  the  examination  which  the  (heriflF 
has  made,  and  returned  thereupon,  Ihall  be  of  no  effe£l ;  but  the 
fame  ofEce  ihall  be  taken  as  void,  without  any  other  traverfe,  at 
it  feems.     F.  N.  B.  233.  (A), 

II.  If  a  queftion  arifes,  whether  afier  the  jurors  are  gone  toge- 
ther^  to  confer  of  their  vcrdift,  a  writing  was/hewn  by  a  Juror  to 
bufellowSf  which  was  not  given  in  evidence,  andf  was  in  favour  of 
the  plaintiff,  and  whereupon  they  found  for  him ;  it  was  faid  by 
Popham,  that  the  trial  hereof  refts  only  in  examination,  and  it 
fliall  not  be  per  pais.  Cro.  "E.  616.  pL  1.  Mich.  40  &  41  Eliz* 
B.  R.  Graves  v.  Short* 

C383 

(N)     Trial  by  Certificate  or  Pais.     In  what  Cafci 
the  Trial  ihall  be  by  Certificate,  and  what  not. 

[i«  |N  an  oBion,  if  the  defendant  claims  his  privilege,  becaufe  he  is 
*  a  fcholar  of  the  univerfity  ^  Oaj^^,  of  fuch  college  or  hall, 
and  the  parties  are  at  iifue  whether  he  be  of  the  faid  college  or  baH, 
this  ihall  not  be  tried  by  the  certificate  of  the  vice-chancellor  and 
the  principal  of  the  college  or  hall,  but  it  ihall  be  tried  per  pais* 
37  £1.  B.  R.  between  Mundat  and  Vaughan,  adjudged.] 

[!•  In  a  writ  of  right  of  ward,  if  it  be  pleaded  that  the  ancefior 
&/i  certain  land  in  Ireland  of  iht  prior  of  Dublin  by  priority,  &c. 
a  writ  (hall  be  awarded  jti/Hciario  Hibernia,  quodfcire  faciat  pra^ 
£80  priori  quod  fit  hie  a  die,  is^c*  isf  quod  inquiratur  per  qu^  ferv^ 
tia,  die  anceftor  of  the  ppor,  &c.  qui  returnavit,  (5V.  M.  7  £.  i. 
B.  Rot.  126.  fo  done.] 

[3.  If  it  be  alleged,  in  avoidance  of  r.n  outlawry,  that  the  defends  t  *•**•  *»' 
ani  was  in  prifon  in  Bourdeaux,  in  the  fervice  of  the  king,  under  the  ^J^^^^  *** 
mayer  of  Bourdeaux  s  this  (hall  be  tried  by  the  certificate  of  the  the  king  by 
mayor  of  Bourdeaux.  ♦  4  E.  4.  10.  b.  Co.  Litt.  74.  (Note,  that  *»'»*  *«**'• 
this  was,  when  it  wat  parcel  of  the  dominions  tfthe  king  of  England,)  thrSme  «f 
2  L  4.  I.  b.  t  under  the  captain  of  Calais,  tried  by  his  certificate,  udawry*  the 
11  H.  7.  5  Co.  9.  Abbot  Strata  Marcella,  31.  b.  accord-  *"■*  ^?** 

tBiiti.    Br.  Trial,  pi.  151.  citet  xi  H•^•  |. 
*  Br.  Certificate  d*B«er<|iK,  pi.  ix   citM  S.  C        ■  Br.  Trials,  pi.  126.  ciceaS.  C. 
If  mfnf$memt  be  alitied  at  the timt  tftbi  •utlsmry  In  the  frijon  »f  shs  h'ljbop  %f  D.  this  ihall  be  trM 
by  GBtiikatt  of  the  biihop.    Br.  Trials,  pi.  140.  citci  1  c  £•  3.  and  Fiiah.  UiUwiy,  i« 

4.  If 


38  Cttel 

Mjrtmnnfm  [4.  If  upofi  J^fingosfir  efcuAg^e^  the  ifluc  be,  tuiaier  the  ttnafa 

jl^mm  '^'^  *^  Sfotland  wM  tie  king  hy  40  day^  ^e*  this  fliall  tc  tried 

U  tried  m  by  the  certificate  rf  tie  marjbal  of  the  hoft  ef  the  kfng,  in  writing 

JEi^bnd,ir  under  hU  feal i  which  ihall  be  feiU  to  the  jufUces^    Litt.  A  102^ 

ri^  Co.  litt.  74,] 

•/^  a>e  hifi.     Br*  Tiialy  pL  127.    citet   fti  S«  4*  io«  v     '      Br*  ConditSoniy  pi*  ixs,  ^Ite^ 
91  £•  4.10*  ^17* 

Br.Trmerfe '      j.  It  was  tried  hcrc,  if  J.  JF.  «ptt/  a//«i  hrrtj  er  bqrti  in  Gafcngne^ 

P?.  4^  cites  ^^^^^  f*y*>  *^  feems  that  this  was  tried  by  certi&i$ite  from  Gafn 

If'c*        coigne.    Br* Trials,  pi.  I5at  cites  27  AS',  48* 

6*  In  attach(nent  upon  a  prohibition  the  defendant  pleaded  not 
guiby,  and  the  iflue  accepted ;  quod  nota*  And  after  the  d^endani 
pleaded  excoptmumcation  in  the  plaintiff  after  the  lafl  continuance  at 
thefuit  of  the  defendant  i  and  the  plaintift  took  iffue  with  him,  tha:t 
this  vjos  far  the  cauje  in  the  prohibition  j  and  the  others  e  contra ; 
and  per  Thiniing,  this  ihall  be  tried  per  pais,  and  not  by  certificate 
of  the  ordinary^  apd  then  it  is  peremptory,  ^d  the  |daitt^{hall 
revover  his  damages ;  which  all  the  jv(ftices  denied.  But  after 
Iflue  was  taken,  ai^d  nifi  prius  granted ;  quod  nota«  And  fo  it 
feems  clearly  peremptory*  Br,  ^ttach|X|ent  fur  Prohibition,  pi.  6^ 
jpites  3  H.  4,  3* 

7.  Wher«  a  jury  fworn  before  commiilioners  in  Surry  find  4 
*      divorce  in  Kent,  the  beft  opinion  was,  that  divorce  ought  to  he 
tried  by  certificate  of  the  biihop,  and  not  per  pais*  Br*  Deraign? 
Iiient>  pi.  4.  cites  5  H*  4.  2* 

8*  In  tre/^s  they  were  at  iflue  upon  baftardy  in  har  ^aSiony 
and  it  was  certified  by  certificate  of  the  biihop,  as  well  as  in  a&ion 

C  39  1  ^^>  ^^^  \it  fhall  m^  proclamaj^n  by  thfjlatute  before  that  be  certi-i 
fies  i  and  fo  he  did*  Quod  nota.  Br,  CertifiGatc  dc  Evefque^ 
|>L29*eites  3  £.  4*  11* 

'  9*  A*  being  robbed  on  the  loth  June  1717,  gave  inilrufHona 
to  the  cutfitpr  for  ai^  original  againil  Ac  hundred,  (915^1  June  1718} 
but  the  writ  was  not  fealed  till  loth  June  1718,  which  was  after  the 
year,  but  antedated  pf  the  5th  June,  being  the  day  tliat  the  c|^r- 
ifitor  had  his  inftru£\ions*  So  ^  queiliqn  was,  whether  off  original 
fieded  lOth  June,  but  antedated  as  of  ^th  June,  according  ta  the  time. 
ef  the  infiru^ions  fiven  to  the  curfitor^  was  good,  or  not,  fo  as  ta 
jpake  it  an  a^ion  b^pught  within  the  y^ar,  according  to  the  ila- 
tutes  of  Wintqnji  a^^d  27  Eli  z*  Lord  C*  Parker  referred  it  to  the 
principals  and  oM^A  of  the  curfitor's  effic^,  to  cer^  what  has  been 
the  ufage  and  cuftom  in  fuch  cafes,  who  certifying  it  to  be  the  con- 
itant  pra£lice  of  th^ir  ofiice  to  telle  original  writs  againft  hun? 
dreds,  corporations,  heirs,  and  in  feveral  other  cafes,  on  the  iame 
day  in  which  the  writs  were  befpoke ;  and  that  they  never  knew  it 
Ptherwife,  ot  that  the  practice  was  ever  conteited  before  the  pre<i 
fent  cafe,  his  lordfliip  decreed  the  plaintifl^toi  be  at  libferty  to  pro* 
cced  J  and  that  defendants  pay  cofts  of  the  reference.  Wms.'^ 
9.ep.  437,  438,  T?in*  1718.  Price  Vt  Ch<;wton  Hundred  i^ 
Somcrfetfhire. 


Ctlat  39> 


(O)  Trial  by  the  Law  Spiritual.  In  what  Cqfis  the 
Trial  (hall  be  by  the  Law  Spiritual^  and  not  per 
Pais,  &  e  contra, 

Xu     aBLB^  or  fwtahkf  (hall be  tiiedt/i  quare  tmpedithj  the  ordi-  ^o- ^^  ^. 

-^  nary,  if  the  clerk  rcfufcd  for  his  nonability,  be  alive  ;  for  •  i71h/;;7 
he   is    to  be  exanuned.     40  £,  3.  25.  b.    *  39  £•  3.  2.    D.  dinvyre.  * 

1 6  El.  32  7.  b.]  ^ufiM  a  clerk 

{^.  Bin  if  the  clerk  be  deady  it  ihall  be  tried  per  pais  j  for  he  can-  itty,*"^^" 
not  be  examined.    40  £.  3.  25.  b.  f  39  E.  3,  2.  adjudged.  D.  giv^  nodce 

16  El.  127- b.l  tothepa- 

*  "^    '        -*         .  ^  tfoawbo 

does  not  pfclent  aoothar  within  6  months ;  whereupon  the  bi/hop  coUate<t,  and  the  patnnhriogs  tfnen. 
impcdir,  and  infifts  that  his  dcik  was  ^bis  ;  it  itzmi  that  if  the  ckrk  be  Tiring,  this  matter  o(  able«r 
hoc  ab^  flull  be  tried  by  the  metropolitan  by  ezamioi^tion.  See  Br.  QuKie  Impedit,  pi.  102.  cites 
S.  C.  S.  P.  But  per  pajs^  M  the  clerk  be  dead.     Trials  per  pais,  ax. 

But  thoogh  it  does  not  belong  to  the  courts  of  the  king  to  determine  Jcb'ifm\  or  btrf/!esf  yet  the  ori- 
final  canfeof  the  foit  b?ing  matter  whereof  the  king*4[  court  ^as  conufance,  the  caule  of  ths  fchifm 


%7  H.  %»  14.  a.-b.  which  is  pi.  4.  where  it  i^^faid  to  be  agreed,  that  where  one  is  in^iaedof  hcrefy  he. 
fore  the  iaftices»  that  tfaey  ihall  do  nothing  thereupon,  but  (hall  certify  it  to  the  ordinary,  and  the  in- 
<lidment  Aall  be  only  evidence  a^gainft  the  indidee  ;  bi\t  1  do  |iot  obfenre  any  thing  of  a  diftlndloii 
fhae,  of  the  party*t  being  dead.  * 

f  Bf.  Trial, |L  51.  cites  3^£.  3.  I.  S.  C.    ,       Ibid.  pi.  14.8.  cttei  i  ^.  3. 4. 

[3.  Whether  the  cht^cb  voided  if  deprivation^  Ihall  be  tried  by  i^widMa 
ttebHhop.    7H.6.U.]  S^-iJ^t 

4Mht  it  flull  be  tried  per  pais ;  and  if  void  by  deprivation,  resignation,  creation,  or  otherwiff ;  ic  fliail 
^  tried  by  the  ordinary  j  per  Jenny.  Br.  JtH^,  pi.  47.  cite|  j  5  E.  4.  25.  '  ■  .,Br.  Quare  Impe- 
ditf  pL  85.  cites  S.  C«  •  -^  r 

t  C  40  ] 

[4.  lUfignation  (hall  be  tried  by  ^hc  ordinary.     3  H.  4.  1 1.  b.3  Co.  r.  on 

Sdrtfteiat  ^gma^  a  farfm  ufcit  an  amtni'tty  reccvtrtdj  the  defnJgnt  faid^  that  hcfore  tte  writfmrtbM 
iU'  at  D.  in  another  county,  the  dtfeifdant  riJigwtJ  the  beneficf  into  the  hands  of  A.  biftop  of  t  L. 
criinary  there,  who  accepted  it,  and  (o  it  refts  in  the  hands  of  the  biihop;  judgment  of  the  writ* 
1  bis  may  be  tried  where  the  writ  is  hnugbt ;  per  Cur.  And  aifi>  they  fud,  that  when  the  plea  £oet  m 
atstememt  0ftb4  writ,  t^ey  wwU  net  write  to  the  biff?9p.     Quod  nota.     Br.  Brief,  pi.  36a.  atcs  7  £.  4* 

i5,  ,6. Br.  CertiAcatedfi  fiveTqoe,  pi.  %%.  cites  7  H.  4.  15.  thatupon  pleading  thereof  in  abate- 

mcnt,  the  Court  will  not  yrrtte  to  the  biihop  to  certify  $  butotherwife  if  it  be  pleaded  in  bar. 

Debt  was  brought  in  C.  B.  on  a  Ifond  conditioned,  tb«t  if  John  Watjon  do  nfm  the  tiafOather  next, 
fr  hefirey  if  the  faid  William  Baker  at  the  parfonage-houfe  at  Cowley  fliall  reque/f  the  fame,  andhefort 
Jshn  WstJem/buUtahe  emother  henrJSee,  in  due  manner,  rejign  ih^Jaid  reihry,  6f^.  rfCawUy  to  the  Mbop 
Or  ordinary  of  the  diocefc,  whereby  the  faid  reaory  ^jy  become  void,  Ac.  that  tl^n,  |^  tS 
ddcndant^ZftfW*  that  before  he  took  a  fecond  benefice,  (vi».J  on  foch  a  day,  and  at  fuch  a  place  rejgnawt 
thtfaUreaaej  m/^majmritio  H.  the  bijbcf,  of  I<ondoQ,  the  ordinary  there,  &c.  which  he  accepted,  ft 
hoc  pantos  eft  verificnro.  The  piainbif  repiied  non  reJSgnavit  mod«  Se  forma  proot,  &c.  9e  hoc 
lictit  ^od  inqoiratur  per  patriam.  The  defendant  demurred  generally  j  and  the  queftioa  wai,  whether 
this  refignatioo  Ikatt  be  triod  by  a  juty,  or  by  a  certificate  of  the  biihop  ?  And  they  held,  that  itihail  h% 
tried  by  »  jury.  Error  washrooght  in  B.  R.  npan  this  judgment,  and  argued  that  the  replication  was 
ill,  by  its  condodin^  to  the  country.  Bm  the  reporter,  wha  aigued  the  iame,  and  iets  down  his  argu. 
Bient  at  larjc,  fay?  that  the  cau(e  was  compromiJed  j  and  the  Court  gave  no  opinion  in  it.     Sid.  3«7« 

yl.  24.  Mich.  20  Car.  a.  B.  R.  Watfon  v.  Baker. Raym.  175.  S.  Chut  S.  P.  doeinot  appear, 

—2  Keb.  446.  pi.  12.  Baker  v.  Watsow,  S.  C.  in  B.  R.  lati  the  Covrt  inciined  the  re* 
%ca&joa  Aovld  be  tried  pes  pais,  tad  not  by  ceitificate }  but  adjorjiatar* 


1       r      ■     I 


is-  tSyt2 


J. 


40  Ctial. 

•  This  wtt       [  J.  [JJ«/]  Whether  the  church  voided  Ij  reftgnation^  ihall  be  tried 

ImpX*'*  P^  P*^^'  ^'  ^•4-  9'  ^*  *D.  6  El.  228.  48.  and  233.  12.  ad- 
brought  by  judged,  becaufe  the  avoidance  i$  notorious  to  the  c6untry  \  aiid 
Sir  Henry  the  refignation,  which  is  fpiritual,  is  only  evidence  thereto,  Con- 
theBlftlj  tra,  7H.6.  12.] 

•f  Gloucefter  and  Reeve. 

tBr.Tri.li,  fg.  p^H^  ^  noifuU^  (hall  be  tried  by  fpiritual  law,  becaufe  the 
S*ci-^^    church  is  full  by  inftitution,  which  is  a  fpiritual  a£l.  f  40  E.  3. 

S.P.  per  s     20.  b.  22  £.  4.  24.  b.  Co.  6.  B0SWELL9  49.  49  £•  3.  l8.  22  £•  3. 

^rSk  R.       >^-  «<'J«dged  13.  b.  4p  Aff.  7.] 

191.  in  cafe  of  Hitching  y.  Giorer.— — P/rMrrjr  of  churches  (hall  be  tried  and  certified  bj  thebii&op, 
Co,  R.  on  Fines,  i8. 

^  -*-■  "I       [7.  But^d,  or  not  voidy  fliall  be  tried  per  pais.  J  40  E.  3.  20.  b. 
Foi.  $84*    6E.4.  3.  b.    49  E.  3.  18.    22  E.  3.  13.  b.    49  Aff.  7,     Contra 
s.  p/per^'  17  E-  3.  64.  b.  adjudged.] 

juftices.     Roll.  R.  191.  in  cafe  of  Hitching  v.  Glover. 

I  Br«  Trials,  pi.  7.  cites  S.  C.  And  Brooke  fays,  et  fie  vide,  that  the  trial  in  diverfe  cafea  may  alter 
the  pkadingi ;  and  fays,  that  it  appears  eifewhere,  chat  where  hirtb  is  alUgid  ultrs  mdrtg  tbt  ^htr  awy 
ffy  that  b€  WM  h^rn  Infra  mart,  without  t-averfe  $  and  that  by  reafon  of  the  trial. 

Co.  R.  on  [8.  Inftitution  ihall  be  tried  by  the  biflbop,  ||  2  H.  4.  17.  Curia; 
EfinVials.  for  it  is  fpiritual.     19  H.  6. 18.] 

pi.  18.  cites  S.  C— —  Br.  Triah,  pi.  109.  S.  P.  cites  33  H.  6.  14.  ■  Br.  Triala,  pi.  117- 
cites  %z  H«  6.  27.  S.  P.  unlefs  the  biihop  be  party,  and  if  fo,  then  by  then^etropoliian. 

^ Br. Trials,  [p,  InduBlon  fliall  be  tried  per  pais,  J  2  H.  4.  17.  for  of  this 
s.'c.l!!!!*  'notice  lies  in  the  country.  Admitted.  11  H.  4.  9.  b.  lo. 
4  s!  P.      f  12  H.  4. 1 1.  adjudged.] 

Br.  Trials, 

pK  %%.  cites  IS  H,  4.  S.  P.  Br.  Quaic  ImpedJt,  pi.  54.  cites  11  H.  4.  ii.       ■      Br.  Trials 

pi.  109.  S  P.  cites  33  H.  6.  ft4.«»S.  P.  and  hofinjiallatitn.  Br.  Trials,  pi.  ii^j,  cites  22  H.  6.  17.. 

Br.  Trials,  [iq.  If  the  iffuebe  upon  inflitution  and  induffion,  it  fliall  be  tried 
|i.^8.  citet  p^j.  p^jg^  ^j^j  £q  ^^  common  law  preferred.     2  H.  4,  17.  Curia,] 

Brooke  fays,  and  fo  fee  that  the  conaaon  law  hav  the  pre-eminence ;  for  indudion  ihall  be  tried  per 
pais.  In  piare  impeditt  if  the  ijfut  be  ufton  the  admi/fiom,  injktvtiwy  a»d  induHum  \  this  fiiall  be 

Cried  per  paik,  by  reafon  of  the  indndion,  which  is  by  the  aichdeacen.  Br.  Trials,  pi.  44.  cites 
ft2  H.  6.  27. 

**  £a  •fimJHtMtiw  andttifiallatkn\  for  the  installation  is  by  the  archdeacon,  which  lies  in  notice  of  the 
country.     Br.  Trials,  pL  44.  cites  22  H.  6.  27. 

But  where  the  iiTue  is  upon  admiffion  and  it^itutipn  onfyf  this  iball  be  tried  by  the  bi(hop,  and  becaufci 
the  bijbpp  was  party,  therefore  it  was  triidbj  tbt  mtirtpo/itan^  and  writ  made  to  him  accordingly  to  cer- 
tify.   Br.  Triala,  pi.  44.  cities  22  H.  6.  27.     ' 

••  C  41  ] 

[11.  If  the  iflue  be  whether  J,  S.  hefrere  tofuch  an  abbot,  qrfuch 
an  abbot f  this  fliall  be  tried  by  the  ordinary.     22  £.  3.  2.  b.] 
S.  P.    Or        [ ,  2.  ProfeJJion  fliall  be  tried  by  the  oWinary.     1 9  H.  6.  1 7, 1 8, 
{L^'ai"'*'  41  E-  3-  10-  b.  21  E.  3.  39.  59.  b.  21  Aff.  pi.  20.] 

Br.  Nonability,  pl«  4.  citeF4r.  E.  3.  10.  Br.  Ordinary,  pi.  3.  cites  S.  C  The  maimtr  ^ 

profeffion  ihall  be  tried  by  the  biihop,  and  certified  by  him.     Co.  R.  on  Fines,  i8.  -Hyd.  63. 

Arg.  cites  9  H.  7. 2.  S.  P.  but  that  if  the  time  of  a  perfon*8  becoming  profeft  comes  in  ^uei^ion,  it  ll 
to  be  tried  by  the  common  Isw.  ■■  .  ■   See  (A)  pi.  3.  ■  (P)  pi.  36. 

C13.  i^uei 


Crial.  ^  4< 

[13.  iBuf]  4rprofdlion  be  iJUgiJ  in  ajirangir  to  the  tvfitf  it  (hall  ^  JJ« 
be  tried  per  pais;  becaufe  if  it  fliall  be  tried  by  tbe  ordinary,  it  Arg.'andib 
jholl  be  peremptory  to  the  ftranger  perpetually,  if  it  be  found  that  if  the  pn>'. 
hcispwfeffed.     4oE,3.37-b.J  f^o-£f 

uiiaitaoatk  tn  qneftioa,  it  (hall  be  tried  per  pait,  cites  *  41  E*  3«  37-  11  H«  4.— ..[*  It  fliould  be 
(40)  accordiiig  to  RoU }  but  I  do  not  ebierve  any  meation  ia  the  caie  of  the  prpfeffioa  of  a  perfon  dead.  ] 

£14.  In  mordancefior  quia  baUtum  religwns  affinn^t^  &c.  the  pro- 
feffioa  (hall  be  tried  by  the  ailife.     40  E.  3.  3  80 

£15.  If  an  iffue  be  whether  a  prior  be  removeable  at  will  9r  perpe^  ^''*  ^f»U» 
tual^  it  ihall  be  tried  by  the  biibop.     2  H.  4.  24.  b.  adjudged.]  §['  c! Vay^c 

ihall  be  tried  by  cercillcau  of  the  ordinary .^-See  (P)  pi.  41* 


T\6,  Bta  if  the  iffue  be  prior  or  not  prior,  it  fliall  be  tried  per  pais,  fi'*  Triait, 

4  H.  4. 24.3     ■  t^r""^ 

£17.  If  bafiardy  be  alleged  in  a  firanger  to  the  writ,  it  {hall  be  Hard.  63. 
tried  pet  pais^  becaufe  if  it  ihall  be  tried  by  the  ordinary,  it  ihall  be  3  ^  ^** 
peremptory  to  the  ftranger  perpetually,  it  it  be  certain  that  he  is  cirtificat« 
bailard.    40  £•  3.  37.  b.   42  £•  3.  8.  b.   Cont.  11  H.  4.  84. J       of  baftardy 

or  nulierty 
by  Um  biAop  Is  a  trial  of  the  iflue,  and  U  peremptory  to  the  parties ;  quod  nou.  Br:  Ifliiet  joined,  pL  6c« 
dtet4i  Ail.  19.  I^4H.  6.  iS.— Br.  Percmpcory,  pi.  6f.  citei  S.  C* 

Btt  |ier  Tirwhit  J.  if  the  bijbop  certifiei  haftardj^  tblt  u  sn  ^oppel  to  all  to  aUe|t  that  he  it  lidr* 
Br.  Eftoppei,  pi.  179.  cites  11  H.  4.  84. 

Bet  emirs  by  him  of  certification  cf  mulier ;  for  he  nay  be  mtiBer  by  the  law  of  the  church,  end  n 
baftard  by  our  law ;  and  cherefore  this  is  00  eftoppel  to  m  firanger  to  the  record.  Br.  Eftoppd,  pi.  1 70. 
cita  u  H.  4.  84.— iBr.  Certificate  de  Evefque^  pi.  4.  cites  11  H.  4.  8i.    Brook  fays,  Qumn  jndf. 


becaoie  it  Icenu  to  be  all  one. 


[i8.  But  j/'baftardy  be  alleged  in  a  party,  it  ihall  be  tried  by  the  S.  p.  And 
ordinary.     40  E.  3.  39.  b.   49  E.  3.  18.  30  E.  3.  8.  b.  38  E.  3.  ^^^l^^ 

^7«  °'l  .  the  diocef* 

where  the 
bod  is,  and  Bot  by  the  ordinary  of  the  dioeefe  where  the  birth  is  alleged.     Br.  Trials,  pi.  115.  citee 
1%  £.  5.  «6. — Badardy  and  excomrnmrnication  muft  be  tried  by  the  ordinary  himfelf,  and  mr  i^  lit  em" 
-^—  j  for  dke  ordinary  it  the  immediate  officer  Co  the  Court.    Br.  Ordinary,  pi.  9.  ciies  x  I  H.  4. 64. 


[19   ZBtff]  If  bafiardy  be  alleged  in  one  thai  is  dead,  it  ihall  be  ^^ifl  former 
tried  per  pais,  and  not  by  the  ordinary  5  becaufe  the  judgment  ^**°'  ^^' 
cannot  be  final.    42  E.  3.  8.  b.  18  H.  6. 3 1.]  l^ed"  «# 

VfhetPM 
m^  m  the  emeveyaneet  by  which  the  demandant  claimed,  aid  beciofe  he  wm  Jeadf  and  wat  not  party  f 
Ai  writ  I  it  wac  tried  per  pais,  and  not  by  certificate  of  the  biOiop.     Br.  Q^ftardy,  pi.  1.   citet 
41 1.  3.  8«— Br.  Trials,  pi.  10.  citea  S.  C. 

Self  the  ffue,  vhieh/baU  he  befiar^ed,  bat  iffiieand  dm,  there  the  baftardy  (hall  be  tried^r^ir,  and 
MK  by  the  biihop»  m.  of  iiim  who  it  dead.  Br.  Baftardy,  pi.  9.  citet  xi  H.  4.  78.— Br.  Trials,  pi.  ft6t 
cilcaS.  C« 

[20.  [&]  In  q/ft/e  as /on  and  heir,  if  baftardy  be  alleged  in  him,    [  42  1 
It  (hall  be  tried  per  pais,  becaufe  it  goes  only  m  abatement  of  the 
writ.     19  H.  6. 18.] 

[a I.  [&]  If  the  iffue  be  whether  A.  was  enfeint  by  B.  who  mar» 
rkdber  before  the  birth  or  by  arranger,  and  fo  by  confequence  whe- 
ther he  was  a  baftard  or  not,  it  ihall  be  tried  per  pais.  45  E.  3.  28.] 

[22.  lBut2  In  a  mordancefior  by  an  in/ant,  if  the  defendant  fays 

that 


i^i  Hrriat 

iff^  tfe  is  a  hjtdrd  and  ncft  iiiTi  Scci  this  ih&ll  be  iHed  by  tlie  affife^ 
not  by  the  ordinary.]      ,       »    ,   . 

^3*  «^^^^  in^Jit  tagmnfi  the  tt/J^  of  £•  and  anatier  where  /2#  * 

i^bop  alleged  that  the  church  was  litigious y  and  the  title  rfthe  cne  nvai 

fiondy  by  which  he  prefented  bis  clerk  t  and  the  other /aid  that  bis  title 

>was  Jirft/oundy  and  he  prefented,  and  the  Vijhop  deferred  the  time,  fi 

that  the  other  prefented,  andfo  di/lurbed  him,  abfque  hoc  that  the  title  of 

the  other  was  ftmtid  by  the  jure  patronatus,  and  fo  to  Ultte;  And  this 

\    iflue  was  tried  by  procefs  made  to  the  famebiihopi  who  was  party 

to  the  writj  q\iod  mirum!  becaufe  he  was  patty^    And  alfo  it  wab 

fo  in  the  commiffioners >  if  they  certify  the  title.to  be  Forfuch  patty; 

by  which  the  jury  gave  no  vcrdift.    But  per  Newton,  there  tnc 

adi)3n  lies  againft  the  commiffioners,  for  writ  to  try  it  iflued  td  the 

bifliop ;  and  alfo  the  bifhdp  of  York  has  no  metropolitan  above 

him  to  whom  the  Court  may  write;  quod  nota.     Br.  Tiiaisi 

pL  43;  cites  21  Hv  6.  43.  &  22  H*'6.  25* 

^r.  frills,        24.  It  was  faid  for  law^  that  the  trial  of  the  apfropriatim  <fA 

pi-i|4; cites  church  ihall  be  by  the  fpiritual    courts    quod    non  liegacur. 

If";    *''  Br- Trials,  pL  62.  cites  38  H.  6.  20. 

25*  Where  the  original  belongs  to  theJ^iritUal  court,  and  a  thing 
tBhich  is  triable  by  the  common  law  comes  in  ijfue  there,  it  (hall  bb 
tried  there  $  or  where  a  man  claims  a  legacy  by  deinfe,  and  the  other 
pleads  gift  f  the  fame  thing,  this  fliall  be  tried  there.  Bn  Trials^ 
pi.  I48«  cites  I  R.  3.  4.  per  Hufley  Ch.  J. 

26.  In  a  ^uare  impedit  ^t  plaintiff  made  title  to  him  byfurviver^ 
Jhip,  under  a  grant  made  to  him  and  others  by  J.  H.  who  was  feifed 

of  the  advowfon  of  the  4th  part  of  the  church  aforefaid,  as  ift 
grois,  &c.  and  had  prefented  W.  W.  and  fo  of  feveral  others  feifed 
of  the  advowfon  of  the  other  parts,  &:c.  The  Att^nA^nt  pleaded^ 
that  the  iniire  advowfon  Was  appendant  to  the  manor  of  Wm  the  moiety 
nvhereof  defcended  to  him,  abfque  hoc,  that  W.  W*  war  admitted  andin-^ 
Jtitutedon  the  prefentatidn  of  H»  This  iflue  fliall  be  tried  by  tlie  or- 
dinary. D.  78.  b.  pi.  44,  45.  Mich.  6  £.  6.  Sir  John  Prife  v. 
Archbifhop  of  Canterbury,  Ld.  Windfor,  and  Row  and  Plat. 

27.  Right  oftythes  between  par/on  and  par/on  fhall  be  tried  by  the 
bifliop,  and  certified  by  him.     Co.  R.  on  Fines,  1 8. 

See  B*aard  {j^\     Jn  what  Cafes.     By  the  Spiritual  Law,  and  ia 
^'^•^''^'*"  what  per  Pais. 

Sp«  pi.  3a.    [i.  /GENERAL  baffardy  fliall  not  be  tried  by  the  ordmary,  unleft 
S.  C.  \y  j(.  \y^  ^p^fj  ^  certain  ijfuejoitud  direBly  upon  plea  rfthe  parties. 

39  Afl".  14.  by  all  the  juftices.] 
t  Br.  Certi.  [2-,  As  in  qffife  againf  an  infant,  if  bnjlardy  bepleadedin  the  infant^ 
ficate  de  ^e  infant  is  not  compellable  to  take  ifiue  upon  it,  becaufe  then  he 
SriTN^cites  ^^^  ^^^^  ^^^  advantage  of  the  inquiry  of  the  circumftances,  and 
S.'c.  that  therefore  fliall  be  tried  by  the  aiSfe,  and  not  by  the  ordinary,  in*  . 
2Sr£^*  afmuch  •  zt  no  iJfue  is  joined  upon  it.  f  39  Afl".  14.  by  all  the  jufticet. 
^Uf        39  Afl:  45.  adjudged.] 

awardod  at  krge. "  ^^ 

•C433  r3-.T!« 


C34  The  right  f  e/jfoufiit  i$  always  tmbk  by  Ac  bHhopi  ^J^;3^ 
49  E.  3.  i8,  39  £•  3.  26.  33.  39  AC  pL  8.]  >  s.Tbut'tK^ 

[4.  ^/ if  the  iffuc  be  whether  a  kmehtacev^idm  tatvfut  ma^  r  -*—  -i 
trimonyf  ♦  this  b  triable  by  the  bifliop,  49  £«  3.  i8.  and  not  ^^-'J^ 
per  pais.  7  H.  4*  25«  b.  t  n  H.  4«  14.  b«  19  H»  6.  184  iB^'Bricf 
39  £.  3«  26. 33.   50  E.  3.  15.   49  Aff.  7.]  ti  Efi%ut, 

pl«  7*  citts 
S.  C  iccortiBgty,    ■  ■  ■  S.  P.  Bf.  Trills,  pi.  53.  cites  39  E.  j.  3x,«.— .$•  P.  Arg.  Hard,  63. cites 
45  £.  3.  iS.  A  50  £•  3,  i9>  Vent,  77.  GifiM  v.  Pcrfans*      .      a  Hawk*  PU  €•  cjip*  23. 

C5>  ^  if  fuch  ilTae  be  in  virit  tf  dovftr  it  fliall  be  tried  by  the  Af^n'^'^ 
Ulhop.    49  E.  3. 18.  50  E.  15.  39  E.  3.  \6.  49  Aft  7.3  Se'SV 

wmdethUij  dower f  uA  the  defendant  pleaded  oe  uaqaea  accoaplc  in  bwfiil  matrimofijr,  which  is  certiftd 
^g^P  hm  \  and  yet  the  affife  was  taken  upon  feifin  and  difleifin,  and  if  not  ptrmpury^  vis.  the  certifi- 
cate BO  mofe  than  the  coofcffion,  or  nient  dedixt  of  the  infant*    Br*  Peremptory,  pl^  58.    chifei 
aSAir*  $»• 

{d^  &  in  ttfpiol.    50  £•  3^  i6«  :|:  1 1  H.  4.  14.  b^]  t  Br.  BHtf 

al  cfdotte, 
pi*  7«  cites  8.  C*  accordingly*     ■      Br.  Trial,  pL  74.  S.  P.  cites  17  Afl!  3« 

Cy.  But  whether  the  feme  be^/rm^  covert  in  poffiffion  atfok^  is  al»  Marriagt  \n 
ways  inquirablc  by  the  country.  49  E.  3.  18.  39  E.  3.  32*  b.  f^^^J'a!- 
39  Aff  pi.  8«  Adjudged,  49  Aff.  7.]  ways  w^. 

tfW  Mif^,  cfpcciaUy  where  the  pofleffion  •ftht  fffifi  is  In  queftiofi ;  hut  wheit  the  pofleflion  of  the  bufm 
^^mJ  IS  in  ^ueftion,  there  marriage  t«  rirbt  ought  to  be ;  and  where  marriage  in  pofleifion  falls  in  arer*. 
meat,  tfaeit  it  Siail  not  be  tried  by  the  biAop,  as  in  the  cafe  of  a  marriage  of  right,  where  never  aeeoupleil 
in  loyal  matrimoay  H  pleaded,  but  by  the  country  j  for  in  cafe  of  wife  in  pofleiBon  never  accoopkd  ia 
outrimcny  is  no  plea  }  but  mr  his  roife,    Arg.  Le.  53.  pi.         in  cafe  of  Leigh  v.  Hanmeii. 

As  A.  brought  an  adion  of  trefpau  againft  B.  and  C- — B.  pleaded  that  C.  is  wife  of  the  plaintiff^ 
ao4  deaaanded  jvdgmcntof  the  writ.  The  plaintiff  by  replication  faid  never  accoupled  in  lawful  matri* 
mooy,  hot  it  was  not  aJlowedi  bat  was  driven  to  fay  not  his  wife  {  for  if  C.  was  tbt  wiie  of  the  plain* 
tiffin  pofleffion,  or  by  repntadoo,  it  is  fofficient  to  abate  the  writ.  Aig«,  Le.  53.  in  caft  of  Leigh  t* 
Haaacvs,  cites  t%  E.  3.  Br.  481. 

[8.  If  the  ifliie  be  tui/e  or  not  his  nvife^  tfpoufed  or  not  ej^iffei,  it  S.  K  Vent. 
ftirfl  be  tried  per  pais.     7  H.  4. 25 .  b.]  TwiSni  j. 

PalSch.  %%  Car*  a.  in  cafe  of  GirroaD  v*  Pzbki^is  ;  for  if  ihe  be  wife  de  fa^^  it  ferves  u^  the 


.  [9.  As  \i  feme  f9le  brings  affife  nvith  another  as  feme  (overt ^  if  te- 
nant fays  that  (he  is  feme  folc  it  ihall  be  tried  by  the  alEze. 
49  £.3.  18.  49  AC  7.] 

{to.  5o  if  hie  fays  that  ihe  \Bfeme  covert  tvith^inother  who  ts  a/wr. 
49  £.  3.  18.  49  Aff.  7.] 

[i  J .  lifeme  and  her  baron  bring  trejhafsf  not  hiifeme  ihall  be  tried  ^''  '^^ 
perpais.    7 H. 4- aS- b.]  .  \  tt'^1 

\\i»  So  M  fane  covert  brings  affife  asfemefole^  if  the  tenant  fays 
that  (he  \%feme  covert ^  it  {hall  be  tried  by  the  aflife.  49  £.  3.  i8* 
49  Aff.  7.]        .  .  .' 

[13*  In  cvi  in  viioj  if  the  iffuc  be,  whether  the  alienor  was  her 
haroTif  it  (hall  be  tried  per  pais ;  for  the  aftion  lies  if  he  was  her 
baron  infa&o.    49  E.  3.  x8.  50  £.  3. 15*  b    19.  b«  49  Aff.  7.] 

[14.  In 
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Br.  Trial*,  [14.  In  qffifi  by  barcn  anifenuy  tenant  fays  that  the  feme  is  the 
^fi»  wife  of  a  ftranger ;  demandant  fays  that  the  marriage  between  them 
J.  isT^and  '^^^  nviibin  the  age  of  confent^  and  after  at  20  years  (fagefhe  took  him 
50 B.  3. 19.  to  baron;  andfo  his  nvifey  and  not  the  wife  of  the  ftranger }  this 
l'-^*«7T.  ^^^  ^  ^^  per  pais.  49  E.  3.  17.  b.  Isabel  Goodcheape, 
r.iJjt.     50  £.3.  19.  b.     Adjudged,  49  Aff.  7O 

Sit  fern  figahifi  H»  Af.  stho  fatd  tbmt  Jivcrce^ioas  tsktn  httwem  7.  mid  A*  husMJtA*  vfai  twt  9fthe0gt 
'  •fconjait  Mi  the  ttmt  tftht  e/foufalsf  atid  afttr  hi.  Viz.  H.  Af.  wutrried  btr  \  and  Jo  hfic  aarftme^  and  tut 
yimrj€mi\  and  the  others  c  contra.  And  by  award,  thii  matter  fliall  be  tried  by  the  aflife,  vis.  per  pais, 
•nd  not  by  certificate  of  the  bilhop,  by  reafon  of  this  conclofiooy  and  (b  not  his  feme,  fir*  Trials, 
pi*  53.  cites  39  £•  3.  3i.^«_S.  P.  Arg.  Le.  53.  in  cafe  of  Leigh  v.  Hanroer,  cites  49  B.  3*  18. 
S.  P.  Rut  if  be  bad  demarred  upon  the  divorce,  this  had  been  tried  by  certificate  of  the  ordinary  ;  but 
the  conclufion  of  this  plea  hat  waived  the  premifes  {  and  therefore  it  ihaU  be  tried  by  afiife*  Quod  noca 
by  iMrard.     Br.  Trials,  pi.  84*  cites  39  AiT.  8. 

• 

Br.  Briefs,  £15.  In  qfftfe  by  z  ^zdoxiy  Jenant  fays  that  another  is  parfon  f  if 
^all^To.  ^e  demandant  fays  that  he  \%parfon  infaBo  by  inftitution  and  in- 
du£tion,  though  not  dejure ;  this  (hall  maintain  the  writ^  and  (hall 
be  tried  per  pais,  and  not  by  the  bi(hop.  49  £.  3. 1 8.  b.  49  AC  7.] 
•Br.  Certi-  [i6*  In  a  nsmt  by  W.  C.  and  M.  his  nvife^  if  the  iffue  be,  wA^- 
l^?»t*  M«rr^/  be  the  nmfe  <f  W.  C.  in  abatement  of  the  writ,  it  (hall  be 
pL  16.  cites   tried  per  pais.    39  E.  3.  16.  *  39  A(r.  pi.  8.  adjudged.] 

S.  C. £17,  But  if  the  iffue  of  ne  unques  accouple  in  lawful  matrimony 

w!fe*'irtr*ia!  *^  '^  *^  tried  between  Jirangersy  it  fliall  be  tried  per  pais.  50  £•  3. 15. 

ble  it  com-    39  E.  3.  33*] 

mon  law} 

but  whether  lawfully  married,  or  not,  is  trtabk  by  the  fpiritual  court}    per  Curiam.  Sti»  I0«  Pafch* 

S3  Car*  3.  ^.  the  5th  tdolution  in  cafe  of  Bctfworth  v.  Betfworth. 

Noy,  lit*  [18.  In  writ  of  covenant  to  afTure  certain  lands,  within  20  days 
fortt*,  ?i»t  ^fter  the  marriage  folemnizcd  between  A.  and  B*  if  the  ilTue  bi, 
the  defend-  whether  anyfuch  marriage  was  folemnized  or  not :  this  (hall  be  tried 
aotpleaded  p^  p^js^  and  not  by  the  ordinary.  M.  4  Ja.  B.  R.  between 
todtSItlhr*  Fletcher  and  Muffet  adjudged.] 

fVM  marrud  aceord'mg  to  the  covenant  within  ten  days  after  the  date  of  the  indenture.  And  the  plain- 
tifi^faid,  that  be  was  not  married  to  his  faid  wife  wtbin  the  ten  dayt ;  and  upon  that  they  are  at  iiTue, 
which  is  found  for  the  plaintiflf.  And  it  was  moved  in  arrest  of  judgment,  that  it  ought  to  be  tried  by 
certificate  of  the  ordinary,  and  not  by  tlie  country.  And  adjudged  that  the  ifl'ue  is  well  tried }  for  the 
fimi  of  the  marriage  h  made  fart  of  the  tjfue^  and  that  was  ai)  triable  by  the  country.  See  49  £•  3. 
12  H.  4.  9  H«  6f  33*  9  H«  7.  a.  And  the  common  law  flxali  be  pre&ned  \  and  cites  38  AlT.  29. 
Dyer,  313.— See  pi.  ai.  S.  C* 

8.  P.  And  [19.  In  attachment  upon  prohibition,  if  the  iffue  be,  whether  be 
Thim  faid  ^^^  epccommunicated  after  the  prehibition  for  the  fame  matter  or  other^ 
tory^ot^^'  that  is  to  fay,  for  tithes •,  this  (hall  not  be  tried  by  the  bifhop,  but 

defiendant;      per  pais*      3  H*  4*  3*  b.l 

whichailthe.  r^    **  ^  ^    ^        -^ 

juftices  denied,  and  yet  after  the  ifiiie  was  uken,  and  nifi  prius  awarded*     Qw>d  nota*    And  therefor 

it  feems  to  be  peremptory  clearly*    Br.  Trials,  pi.  zo.  cites  S.  C. 

fJBr.Cetti*  [20*  A  divorce  (hall  be  tried  by  the  bi(hop,  and  not  per  pais. 
t^^       7  ^-  4-  *3-  ^*     ^9  ^*  ^*  '*•    39  ^  3*  3^'  ^*    39  ^^-  P'*  ^-  ***• 

pl.  i6.ci(ea    milted.] 

s.c. • 

S.  P.  Br.  Trialt,  pi*  53*  dtti  39  £•  3-  Su«— »  S.  P.  By  the  bcft  optAJOn*  Br*  Trials,  pl»  31.  dtea 
5H.5.  X* 

13  C^ii*  If 
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tai.  If  A.  covenants  with  B,  that  if  B,  marries  with  the  dangh-  Cro.  J.  io«. 
ter  of  A-  rite  &  kcitime  fecundum  leges  cccleGafticas,  he  will  af-  t'.VC,  „ 
lure  to  5.  a  copyhold,  and  B.  brings  covenant,  and  alleges  that  p^nret,S.c^ 

he  had  married  the  daughter  of  A.  rite  £5*  legitime^  upon  which  if-  ^^ 

fue  is  Joined ;  this  (hall  be  tried  per  pais,  and  not  by  the  bilhop ;  s^q!^—'* 
*  for  the  marriage  is  the  fubftancC)  and  the  legitimation  does  not  De6t  upon 
ccmc  in  queftion.     M.  -i  Ta.  per  Curiam.]  *f/'l''  *^°"- 

*  J  J       r  J  ^  ditioncd  to 

fn  the  pfadstiflf «/  bis  a^e  of  21  ye^ny  or  dmy  •fmarrla^e^  w!iich  (houM  firft  happen.  The  defendant 
pleaded  thai  the  plamciflf  Is  not  yet  ai ;  and  that  he  was  ntt  lawfully  married.  The  pli'^ntiff  took  if- 
foe  that  he  vru  liwfally  married »  and  had  a  yerdid.  It  was  obje^d  in  arreft  of  jud^enc,  that  the 
liwfQlotfiooghc  40ttob€  trkd  by  a  jarv,  ^t  b^'  the  hiihop-  But  per  Cur.  the  aiiceria^  part  of  the 
iffiic  isy  Qiarfied  or  not,  and  the  pUiotiflfinijbt  have  demurred  tu  the  word  (lawfully)  put  in  to  the  dq- 
lirndant'f  plea ;  and  though  he4id  nor»  but  took  ifTue  upon  it,  yet  it  being  in  a  per'Mal  off  ion,  vfbtre  tkt 
njrhe  ofmsrriage  d^et  m  <omt  MUwrailj  in  fatflmn ;  u  in  dower  and  otbtf  real  avians*  the  trial  ii  wdl 
esottgb.     Lev.  41.  Tria.  It  Cv.  l.  B*  R.  Bauet  v.  Morgan. 

.  •  c  45  : 

t  B*ftardy.  r;^ 

f  22.  General iqfiardy  (hall  be  tried  by  the  ordinary.  40  E.  3. 39.b.  f  see  (O) 
;^  49  £.  3.  j8.  30  E.  3.  8.  b.  38  E.  3.  27.  b.  49  AiT.  7.  25  E.  3.  p'- 17-  «?c. 
as  of  old  times  hath  been  ufcd  in  the  cafe  of  battardy.     18  E.  3.  j^lLlf 

cap.  2.]  tBr.Trialfl, 

pi.  16.  cites 
S.  C.  .$.  p.  Br.  Trials,  pi.  53.  cites  39  E.  3.  "^i.  ■   .      Br.  Tria!t|  pi.  69.  S.  P.  citcf 

II  AIT.  a  I.-  S.  p.  Arg.  Hard.  63.  cices  45  £•  3.  18.  &  50  £•  3.  19. 

[aj.  Sj^eciol  ha/larJy  fiiall  be.  tried  per  pais.     1  f  H.  8.  84.  »*•  TrlaN, 

*•  3^0  cites  II  Afl"! 

ar.-r — S.  P.  Br.  Trills,  pi.  34.  cites  2  E.  3. S.  P.  Br.Trhls,  pi.  8f.  cites  38  Aff.  24. 

S.  P.  Arg.  Hard.  6^^^  cires  4.^  E.  3*  18.  and  ^o  £.  3.  iq.-^ln  a.^re  of  mortdauceftor,  if  the  tenant 
pleads  fpecial  baftardy  In  the  demandant,  be  ought  to  plead  it  certainly,  as  to  lay  the  demandant  was  be- 
gotten  between  J.  $.  and  Alice  G.  and  b^n  before  any  elpoufals,  and  after  elpoufaUtook  cSe€t  between 
them ;  and  He  ought  to  conclude,  and  fo  badard.  Now  this  conciufion  has  not  avoided  the  fpecial 
matter  before ;  for  if  fo,  then  the  ilTue  Aail  be  baftard  generaily  ;  and  if  fo,  this  /lull  be  tried  by  the 
bi/hop.  And  if  fo,  the  blHiop  will  certify'  him  mulier  j  for  fuch  baftard  is  muiier  in  the  fpiritual 
law,  but  fuch  matter  fliall  be  tried  by  the  allife  (as  in  feverai  books  it  ia  adjudged) ;  therefore  the  con« 
dofioa  Ins  sot  avoided  the  fpecial  matter ;  but  this  remains,  and  the  UTue  is  taken  thereupon.  Arg. 
PI.  C.  14.  b.  Pafch.  4  £.  6.  in  cafe  of  Reniger  v.  Fogalla. 

[24.  Tf  b^ftardy  be  pleaded  iti  one,  becaufe  he  was  bom  of  a  2d  Br.  Amfr, 
mn/e  di4riMg.tte  life  of  the  ift  wifi,  this  (hall  be  tried  per  pais ;  for  t.c!'1iTd 
the  ad  marriage  is  void.     38  Afl**  24.  adjudged.]  every  bafhr. 

dy  pleaded  in 
afli&,  &aU  be  tried  per  pais;  per  Tank.— —Br.  Trtab,  pi.  Si.  cites S.  C. 

fa^.  If  the  iffuc  be  hajlard^  or  tnulier,  it  flinll  be  tried  by  th^  or-  !«  mortdsn- 
dinary.     17  E.  3.  59.  a.  b.  adjudged.     30  E.  3.  i.  b.  adjudged.  J^J^^jy'is 
39  E.  3.  14.     38  Air.  14.  adjudged.     35  Aff.  7.  adjudged  by  all  alleged  inthe 
the  juftices.    41  Aff.  29.  adjudged.     26  Aff.  64.  admitted,  ad-  demandant, 
judged.     1  E.  3.  13.    adjudged.     Contra  tl  49  E.  3-  '7-  b-  i8-  Simn?^, 
Contra  i6  Aff.  04.  adjudged  in  af&fe.]  and  bom  in 

^  mother  dio- 


in 

T8H. 


ceft ;  yet  tiia  AtU  be  tried  by  certificate  ef  the  Viftop  where  the  wt it  h  brought.  Br.  Trhrii,  pi.  78. 
cites  3^  A^.  'j.m-mf*.  P«  And  no  mifchief  ^  for  the  party  may  bring  his  prooffl  before  him  in  what  place 
)*r  eomstt,  in  England  or  in  France.  Br.  Ccitificate  de  Erefquc,  p*.  14.  cites  5.  C.«-|  Br.  Trials, 
pi.  16.  cites  S.C. 

Vol.  XXI.  E  (26.  So 


45  Crfai. 

•  » 

•Br. Trials,       [jg,  Jf^/  if  the  iffuc  be  whether  he  be  hajlardy  or  hfrn  'wtihin  ef» 
S.*c!and"  P^fi^^i  ^*  ^^^^  ^^  t''*^^  by  thc  Country.     Contra  39  AfT.   jo. 

fay»,'thatit     *  7  H.  4.  8.] 

fliail  be  cried 

by  writ  to  the  bifliop  where  the  land  is,  and  not  where  the  efpoafals  are  alleged*  i 

[27.  Stf  if  the  iflue  be  horn  within  efpoufahj  and fo  mutter^  or  born 
out  of  efpoufalsy  andfo  bajlard^  this  (hall  be  tried  by  the  country ;  for 
it  welllies  in  conufancc  of  the  country.     Contra  38  AflT.  30.  ad- 
judged.] 
[  46  ]        [28.  5<?  if  thc  iflue  be  whether  born  before  martiage^  it  (hall  be 
S.  P.  Arg.    xxviA.   per  pais ;   for  it  well  lies  in   conufance  of  the  country. 
d».45E:,.  "  H.  4.  84.  35  AflT.  13.  46  Aff.  3.  49  Air.  7.} 

18.  &  50  £.  3*  '9* 

Hob.  179.         [29.  In  an  aStion  In  the  cafe  for  calling  him  baftard,  if  thc  de- 

■fl.  a  I  J.        fendant  juftifics  that  he  if  a  bafiard^  upon  which  iflue  is  joined,  this 

Anon.  S/   .  ^^  ^  xxx^A  per  pais,  and  not  by  the  ordinary.   Hobart's  Reports, 

442.  Anonymous.} 
x^  Si        ^3^'  '^^^  ^^^'^  ^^  baftardy  fliall  be  by  the  ordinary,  as  nvell  m 
have  nothing  plea  perfonal  OS  in  pica  reaL     19  H.  6.  17.  b.^ 

to  do  with  » 

Royalty  of  marriage,  but  where  the  temporal  courts  command  tbim  to  certify ^  and  this  is  only  m  real  aSficm* 
Jenk.  289.  pi.  iS.'^Jn  ancient  time  baftardy  put  in  iflue  was  tried  per  fail ;  but  at  thjs  day  it  ihall  be 
tried  by  the  biOiop  as  well  inpexfonal  as  in  a^ion  real.     Br.  Trials,  pi.  99.  cites  4  £.  4*  35. 


See  pi.  30.         [31.  The  trial  of  baftardy  ftiall  be  by  the  ordinary,  as  well  in 

Md  Oit  note  pj^^^  perfonal  as  real,  as  well  in  an  afftfe  as  in  aBions  anceffrel^  though 

delays  are  oufted  in  an  aflife ;  for  it  is  not  a  delay,  but  thc  proper 

trial.     38  Aif.  30.  adjudged  \  for  the  blood  is  to  be  bound  perpetually 

by  it.      ly  H.  6.  17.] 

See  pi.  T.  &       [j2.   General  baflardy  fliall  not  be  tried  by  the  ordinary,  if  it  he 

plftard""      ^^   ^P^^  ^  certain   ijfue  joined  direEfly   upon  plea  of  the  parties^ 

(hall  be  cried    39  AIT.  1 4.  by  all  thc  juftlCCS*] 

by  uUile,  un- 

lefs  it  be  for  the  demandant  or  tenant ;  as  where  it  is  alkrged  in  the  pleaJingtf  in  one  who  is  ajtranffr  to 

the  writ,     Br.  Trial,  pi.  70.  cices  14  Aff,  10. 

f  33.  Iti  q/Jlfe  by  an  infant  ^  if  a  divorce  be  pleaded  between  the  father 
and  mother  of  the  plaintiff  for  pre-^ontraH^  this  fliall  not  be  tried  by 
the  bifliop,  but  by  the  affife.     30  Afl'.  45.  adjudged.] 

[34.  In  a  mortdanceforj  if  the  tenant  fays  that  the  plaintiff'  is  a 
baftardy  and  not  ne:H  heir^  and  the  plaintiff  is  an  infant ^  this  fliall  not 
be  tried  by  the  ordinary,  but  by  the  aUife ;  becaufe  this  exception 
touches  the  right  perpetually,  and  the  infant  cannot  anfwer  to  znj 
exception  which  touches  his  right*  56  H,  3*  Itinere  Sta^Drd. 
Rot.  5.  William  Kidwarie's  cafe,  adjudged.] 
Seei>l3.  [35'^"^^  ^/^  again/l  an  infant^  if  baftardy  be  pleaded  in  the  in^ 

fanty  it  fiiiilT  not  be  tried  by  thc  ordinary,  but  by  thc  country,  be- 
caufe the  infant  is  ndt  compellable  to  take  iflue  upon  it ;  for  then 
he  fliall  lofe  the  advantage  of  the  inquiry  of  the  circumftances^  and 
fo  nb  iflue  flinll  be  joined  upon  it.  30  AfT.  45.  adjudged. 
39  Afl".  14.  by  all  the  juftices.] 

•  £36. 


[35.  Profflfton  ffiaD  be  tried  by  the  ordinary*     I9H.  6.  1 7,  18.  B'.  TrUi, 
41  E,  3.  10.  b.  21  E.  3.  39.  59.  b.  *  21  Aff»  pL  20.  I  E-  3. 9,  b.3  ^H^7T 

5   p  •  3r,  CcrdficJite  d*  Evefijue,  pU  13.  cites  S.  C.     That  it  was  tried  by  certificAte  of  the 

bifliop,  aod  proceis  made  tp  him  to  certify,  and  day  given  to  the  partiea  in  Bank  certain. 

Wliert  tbc  bifliop  certifies,  that  M.  is  not  a  nun  profcfllJ.  this  h  an  ijhffel  to  all  otbrrs  tifay  flat 
At  is  a  aun  prcffjrtd^  f«  the  inc*ivcnicncy  of  double  ceiiificate,  «c.     Br.  COtificat:  deEvcfque, 
^3a-  cites  19  lU  a.  *  Fitah.  Eftoppd  a«l —See  (A)  pi.  3- (P)  pl-  l^* 

t37*  Wheth^  a  man  hcprofeffid  of  the  order  of  mendicants ^  this 
fliall  be  tried  by  the  ordinary,     i  E.  3.  9.  b.l 

[38.  So  it  Ihall  be  of  numh  and  oihtr  exempts^  and  if  the  orJi-t  p--/ — -^ 
nary  returns  that  he  is  exempt  from  his  jurifdiclion,  then  it  fhall  fo|-s^7^ 
be  tried  by  the  eountryi     i  E.  3*  9-  b*]  »   ^  .  u 

[39.  If  the  iffue  be  whether  A.  &.  be  the  feme  of  J.  S.  or  a  nun  J"' |"r^^', 
prrfeffed,  it  fliall  be  tried  per  pais.     38  Aff.  29.  adjudged.]  \\  Evih^ 

it  is  (aid  that  by  the  beft  opinion,  and  in  a  manner  by  a»t,  it  fliall  be  tried  by  the  certificate  of  the  of  • 

^inacY. Br.  Ceriificate  dc  Evefque,  pL  15.  cites  S.  C. 

^  [  47   ] 

146.  If  fe^^n*,  be  in  queftion  ^^a  c.anter^leaoftU  it  Br.Tn.i^^ 
ihaU  be  tried  by  the  ordmary.     40  Afll  1 7.  1 8  E.  3.  cap.  2.]  5,  c. 

Re  r^fi-ficate  de  Evcfque,  pi.  t8.  cites  S.  C S.  P.  And  if  it  be  found  agahft  tkt  deftndini 

J  c«S^^/^e  orl       this  is  fcrc'r-ry.  *«<»  the  defendant  ihall  be  hanged.     Br.  Pertmpto.y. 

pL  84.  c.tes  XI  H.  4*  4^« 

r4 1  If  the  iffue  be  'whether  a  prior  he  perpetual  or  dative  and  re- 
finable,  be  the  prior  party  or  not,  it  (haU  be  tried  by  the  ordinary. 

o  R.  2.  cap-  4»]  • .  ,  J  /•  J  1  ^i  • 

41.  In  affife  it  was  agreed,  that  a  jury  may  g.ye  and/«</  bytbeir 
^£3  that  the  plaintiflr  or  defendant,  &c.  is  a  baftard\hut  ij  a  bt 
beaded,  it  Jball  be  ftnt  to  the  ordinary.     Br.   VcrdiS,   pi.  26. 

"'43.*  In'cMe  it  was  fmnd  by  ^diB,  that  the  father  off  tenant  ^;lf'^^ 
hadtakenihe  order  of  deacon,  and  efpouftd  a  feme,  and  had  tffue  the  s.  c. 
tenant,  and  died.  The  A«>  entered  into  the  land ;  and  another,  as  col- 
lateral  heir  <f  the  father  entered  and  oufled  him ,  and  he  reentered,  m<\. 
the  ccUater J  heir  brought  affxfe.  And  it  was  adjudged  by  affife  m 
the  Star-chamber,  that  the  tenant  was  not  a  baftard  j  and  fo  fee, 
that  efmlalf  which  are  fpiritual  may  ht  found  by  verdta,  quod 
notafcne.    Br.  Vetdia,  pi.  at.  cites  2i  H.  7.  39- 

AA.  I»  a  firmedon  the  tenant  vouched  B.  as  daughter  and  heir  of 
H.  s!,  clerk.lt  was  moved,  that  H.  S.  was  a  pricft,  and  therefore  E. 
was  a  baftard,  and  fo  cannot  be  vouched  as  heir ;  and  therefore  faid 
he  would  plead  the  fpccial  matter,  and  fo  it  Aall  be  tried  by  the 
country.  Dyer  and  Welch  faid,  that  fo  he  might  if  he  pleafed  ; 
but  if  he  pleiu  general  baftardy  i|  fhall  be  tncd  by  the  country ; 
for  E.  is  lit  etpart,  to  the  nvrit,  and  »n  fuch  cafe  baftardy  fhall  be 
tried  by  the  ccnmtJy.    3  ^'  *  ''P^'  ^^'  ^  ^''^-  ^'  ^'  '*'""'"'^  * 

^AC.  In  a  title  upon  marriage,  if  ifTue  be  joined,  marricgtor  no 
J-riage,  this  is  to  be  triejl  by  the  certificate  of  the  biihop  ;  but  if 
there  te  a  qucftion,  upon  Ae  trial  of  a  «  '//W.  ^^"  J^P"" 
fon,  under  whom  either  of  the  parties  claun,  was  mamcd  to  an- 
^CTVO,ihc  ttmiKJral  court  will  judge  of  ^z  ^^^^^^ 

^9        ^w 


47  ttrfal* 

certlHcate.  Skin.  455.  in  cafe  of  Philips  akd  Bx7RY,  per  S. 
.  Eyre  J.  who  (aid  it  was  fo  done  in  my  Ld.  Hale's  time  in  B.  R» 
SI)  the  cafe  of  thcLo^iD  Danby's  Ladt  and  Mr.  Emertok  ^  and 
faid,  that  it  is  almoft  every  day's  experience  in  aU  the  courts  of 
Weftminfter-Hall. 

s^cT  Mfi-  ^^'  ^"  ^^^  ^"  *  *^^^  ^'^^  dcfendaftC  pleaded  ne  unques  accouple  in 

Ingiy ;  and  loy^^  matrimony.     The  plaintiiFdemurred,  and  had  judgment,  for 

that  he  it  alters  the  trial,  inftead  of  trying  per  pats,  it  puts  the  trial  on  a  cer- 

^^* V*r  *'^^^^^  f^^"^  ^^  ordinary  j  and  adly,  it  admitsa  marriage,  but  denies 

marrfage  In  the  legality  of  it ;  whereas  a  marriage  de  fafto  is  fuScieiit,  and 

lkA,and  whether  legal  or  illegal  is  no  ways  materiaL     2  Salk.  437.  pL  i. 

^atijooid  T^i„^   I  \V.  &  M.  in  B.  R.  AJleync  &  Ux.  ▼•  Grey. 

Have  peen  *  '        ^ 

tried  per  pais.— —Comb.  131.  S.  C'  botfays  the  action  was  trefpaft  f«r  taking  hit  wife}  but  judgment 
accordingly  \  and  that  per  Holt,  a  plea  that  they  were  noi  laanied,  w  wot  covert  in  marria^^  wouid 
be  good* 

[483 

seeiatcu.  (Q^^  j^  ^|^j^t  C^fcs  the  Writ  fliall  be  awarded  to  thtf 

Bifhopj  and  in  what  to  the  Sheriff. 


tlOB 


^hfrc ft      J*!^   TF  a  man  recroers  a  tUht  agahfjl  otie  v)ho  mppears  to  he  a  ckrtf 

'hi^feJtng  J^^  ^^^  ^'^^^  ^f  eiecution  ihall  be  awarded  to  the  fteriff^ 

thatacier.    t^  £•  3.  48.  b«  adjudged.] 

gyman  it  de- 
fendant, or  by  theJheriJTt  return  upon  a  fien  faeitSt  f^d  ^  e/irlens  hettrpctmtts  mn  hahem  la'tcmmjv^m 
dum^  a  ievaii  facias  iball  iilue  to  the  bifhop  to  levy  the  debt,  daiinges»  and  eofts,  at  the  caie  ro- 
qttties.   But  ifiiM  ccnfttt  tbit  he  if  a  clcrfc,  as  aforcTaid,  a  capias  or  fieri  ^Miaa  may  iffue*  Jenjc.  207. 
pi.  36. 

Br.ChatteIfy  2.  Scire faeias  iflned  agminjt  (fuo  exeeutors  t>t  the  biibop,  to  de- 
II  E^a.^S.  '^^^  ^o  ^^^  plaiatifF certain  gooda,^  which  by  cuftom  remained  to 
the  bifhop  fucceiTor,  and  not  to  the  executors  of  die  predecefTor.^ 
'Y\i<t  Jberiff  returned  quod  clerici  funt  beneficiati  mn  bahentet  laicum 
feodum  s  ^XiA  fieri  facias  ijfuedde  bonis  ecctefiajlicis  againft  them,  and 
the  bijhop  fequeflered  certain  gdodsy  Ice*  Bn  Ordinary,  pi.  9. 
cites  21  £•  3.  48^ 

3.  The  jufticesfiiall-i&ot  fend  to  the  bifhop  to  certify,  if  it  be  not 
upon  certain  iffue joined  upon  plea  of  patties ;  qvod  iU9ta«>  B^Tr  Vetdift^ 
pi.  47.  cites  39  A(n  14* 

4.  In  d(nver  in  a  feignory  royal  in  Wales,  and  they  are  at  ijffke 
upon  a  ne  unques  accouple  in  lawful  matrimony,  they  cannot  write 
to  the  bifiiop  ;  but  there  the  king/ball  write  to  the  marjbai  to  bring 
the  record  herey  and  then  the  kingjball  'write  to  the  bifhop.  Br.  Cink-^ 
S'orts,  pi.  8^  cites  19  H.  6.  12.  per  Newton^ 

5.  It  was  not  denied  but  that  tvhere  an  abbot,  See.  has  %pecu^ 
liar  or  exempt  jurifdiSiiony  or  lord  of  afranchife  has  returna  breviunty 
or  the  like,  the  Court  will  not  take  conufance  thereof;  but  fhaH 
write  to  theperiffor  bifhop^  and  not  to  the  other,  quod  nota;  for 
the  other  is  not  his  c^cer  immediate  to  the  Court.  Br.  Office  & 
Off*  pi.  2-  cites  35  H.  6,  42. 


ttial  48 


(Qj^  a)     Writ  awarded  to  the  Bljbop  of  what  Diocefs. 

I.  YN  allife  the  tenant  made  bar  as  heir,  and  the  plaintiff  replied  ?' ^^^^ 

-*   that  he  was  a  baftard ;  and  the  other  rejoined,  that  his  father  s.  C.J! 

ar.d  nwiber  nvere  efpouftd  at  i.  [viz.  at  London  in  the  ward  of  AI-  Br.  Baftar. 
gate  I  vjHhln  which  efpoufah  he  was  born^  andfo  mul'ter.     The  plain-  ^.jt^^lg'p* 
tiff  fur-rejoiiied,  ifxit  he  was  tern  at  L,  [viz.   Lambeth]   in  the  3.  le^S.CJ 
C$unty  ^  Surry y  (wl^re  the  land  is^  and  the  affife  is  brought y  J  out  of 
anx  effoufalsy  andfo  haflard^  prijl ;  and  by  award  it  was  tried  by  cer^ 
itfuate  efthe  bifhop  of  Winchcfter,  where  the  land  la jy  and  not  by  the 
biihop  of  London,  where  the  birth  is  alleged.     And  there,  per  Tank, 
if  baftardy  be  alleged  in  him  who  is  party  to  the  vrit,  or  in 
another,  it  (hall  be  tried  by  the  affife.  Quod  Finch,  conceffit,  that 
it  has  been  always  fo  ufed ;  but  faid  that  it  is  better  to  try  it  by  the 
biihop  in  fuch  cafe.     And  after  it  was  adjudged  as  above,     Br, 
Trials,  pi.  83.  cites  38  Aff.  30* 

2.  In  appeal  by  a  feme  of  the  death  of  her  hufbandy  if  the  defendant 
plczdsm  ungues accoi/ple  in  lawful  matrimony,  this  fhall  be  tried  where 
the  cfpoufals  were  alleged  by  fhe  certificate  of  the  bifhop  of  this    [  49  3 
placis'  where  the  cfpoufals  were  alleged  |  quod  nota*     3rt  Trials^ 
pt;  14.  cites  IX  H,  4e  14* 

(R)     Bj  whom  the  Trial  fliall  be  made  extraordinary. 

[i.  'T^HE  trial  (hall  /i«/be  made  by  him  who  is  fuppofed by  the  ao*  $#•  Judge, 
'*'     tion  to  be  the  wrong'doer.']  ^^)' 

[2.  jis  in  qumre  impedit  againfi  the  ordSnaryy  he  alleges  a  refufal  of  ^**  P^*  7*  ^ 
the  clerk,  becaufi  he  was  not  fujpciently  lettgredy  and  fo  the  ilme  abl^  \vy^,  16 

ar  9wt  abUi  fhall  ht  tried  by  th^  metropolitan^  and  not  by  himfelf.   ^1 i 

40  E.  3.  ac,  bj  ■'•  T'W» 

^  ^       ^        "^  pi.  $a.  citcf 

59  E.  3*  I  •  S.  P.  if  the  clerk  be  alive  j  but  if  desJ,  thea  by  a  jury  of  the  coobtyy  where  the  exa* 
minatJon  was,  an4  not  where  tlic  wtic  is  brouj^ht. 

£3.  XBuf^  In  quare  impedit  againft  the  ordinary,  if  he  r/j/mjn<>-  Seetit.  Pre- 
thing  but  as  ordinary^  fa'r.  the  writ  to  ike  bifhop  ihalf  be  aw^irded  to  (c.^eTpl'.a. 
the  fame  ordinary ;  for  here  is  not  any  difturbance  in  him.  8  H.  4«.  s.c.  and  the 
J2.b.  Contra  my  Reports,  14  Ja.]  notes  there, 

[5.  5w/if  the  aftion  be  brought  agalnft  the  ordinary  and  others,  s«  tit.  Pre, 
and  the  ordinary  claims  nothing  but  as  ordinary,  upon  which  writ  /c|  Jl  p"'j, 
to  the  bifhop  is  awarded  againft  him,  and  a'fter,  upon  the  plea  of  thit  s.  c.  and 
^hers^  it  is  inquired  of  the  plenarty,  and  /'/  //  found  that  the  bijhop  ^^-^  "ow*   , 
had  collated  after  his  plea  pleadedy  and  the  award ;  and  Lccaufe  it     *'*' 
appears  tliat  he  has  made  a  didurbance,  the  writ  ihall  be  awarded 
to  the  metr^poRtan.     8  H.  4,  22-  b.  23*] 

[5.  In  quare  impedit  againjl  ike  bifhop  and  metropolitan^  and  plain-  See  tit.  Pre* 
tiff  has  judgment  againfi  them,  upon  their  plea  that  they  claim  no^  fc'^N°"jt 
thing  but  as  ordinaries y  ^c,  and  after  recovery  is  againil  the  dif-  13,' s.  cl 
tuibcr>  the  writ  may  be  awarded  at  eh^ion  to  tlic  metropolitan, 

£  3  quia 


49  tCtitff/ 

quia  epifcopu8  e(l  pars  &  nominatur  in  brevi,  and  he  has  admitted 
the  clerk  of  the  dijlurber.  My  Reports^  14  Ja.  Grange  and  Denny 
adjudge<l,] 

[6.  If  a  man  demands  land  in  a  real  a£lion  againft  the  hifbop  of  the 
diocefsy  who  pleads  that  the  demandant  is  a  haflard.  ^Fhis  (hall  not  be 
tried  by  the  bifliop,  but  by  the  pictropolitan.  P.  3  £.  i.  B# 
Rot.  10.  adjudged.] 

By  Guardian  of  the  Spiritualties. 

Br.TrSalsy  [7,  When  Mt  or  tiot  ahle  is  to  he  tried  by  the  metropolitan^  hecaufe 

|l.  8.  cites  ^^^  ordinary  is  defendant  in  the  qiiare  impedit,  if  the  metropolitan  be 
dead  andfo  the  fee  vgid^  it  {hall  be  tried  by  the  guardian  of  the  fpiri- 
tnaUies  of  the  metropolitan.      40  £»  3.  25,  bO 


(S)     In  what  Cafes  it  fhall  be  tried  per  Pais  \for  CoU- 
oTii  it^      /^7/^rj/"  RcfpeSi.     *  In    Refpedt    pf   the    Adioa 
(cnrefpca        plcadcd. 

del  attion  *• 

pM*}  which  «.     I 

19  unfntelii-  [  I ,  T  F  profeffton  be  pleaded  in  abatement  of  the  writ,  it  Ihall  not  be 
U  ira$*'b  ^^^^  ^y  *^  ordinary,  but  per  pais,     f  38  Aff.  29,] 

the  fenfe  of  the  pleas,  to  mean  (in  refpcA  of  tbt  wunner  9/  f  leading,  whether  to  the  writ  cr  to  tbt 

f  See  (P)  pi.  39.  S.  C. 

So  of  divorce  4nd  reJigHatioa\  ^ut  if  pkaded  in  bar  it  feems  it  fhall  be  tried  by  the  bifliop* 
Br.  Trial,  pi.  102.  citei  7  £.  4.  i6. 

See  (P)  pi.  [a.  If  it  be  pleaded  in  oBion  by  baron  andfeme^  that  the  feme  is  nai 

'  •  the  feme  of  the  plaintiff  but  of  J ,  S,  this  fliall  be  tried  per  pais,  (ad- 

i  mitting  that  it  ought  to  be  tried  by  the  ordinary,  if  it  had  been  in 

bar,  as  it  ought  not,)  becaufe  it  is  in  abatement.     49  AfT.  7.] 

UaI^^^'*  [3.  If  baftardy  be  pleaded  iw  abatement  of  a  v/rit,  and  the  other 

pleaded  in  foys  that  he  is  mulier,  it  fhall  be  tried  per  pais  ;  becaufe  it  is  not 

^4rof  the  peremptory.   49  Aff.  7.  by  Perfey*] 

aftion,  and 

tried  by  certificate  of  the  bilhop.     Br.  Trial,  pi.  124.  cit^  3  £•  4*  ii<  &  4£.  4.  35t 

(T)  In  what  Cafes  by  the  Law  Spiritual,  and  in 
what  per  Pais;  for  Collateral  Refped.  Where 
fbc  Iffue  is  upon  the  Time. 

^*T.^c!'  t''  TF  the  iffue  be  whether  A.  S.  was  a  nun  prof ejfed  before  fhe 
So  of  a  re-  made  a  feoffment  to  J.  S.  or  after,  this  IhalT  be  tried  by 

kafc  pleaded  the  country  5  for  here  the  profeffion  is  not  in  queftion,  but  is  con- 
madrby  aiT  ^^^^^  >  ^"^  ^^^  queftion  is  only  for  the  time,  which  is  mod  proper 
vdcftorof     for  the  country  to  try.     38  Aff.  29.  adjudged.  9  H.  7.  2.  Co.  4. 

the  plaintiff,  HiNCE,  *•!.  b.j 

who  was 

alleged  to  have  been  a  monk  profclTed   at  the  time  of    the  making.      Bf.  Trial,  pi.  91.    cjtfi 

^"AiT.  10.  ■■  Br.  lr;a;,  pi.  94.  pitei  9  H.  7.  2. 

12.  If 


[2.  If  the  iflue  be  nvhtiher  in  time  of  vacation  of  an  inferior  orS^ 
narjy  the  arcbbijbopj  or  dean  and  chapter  of  the  fee y  (hall  he  of  common 
right  guardian  of  the  fpiritualties.  This  (hall  be  tried  by  the  bifhep, 
and  not  per  pais.     17  E.  3.  23.  b.*] 

[3.  If  the  iffiic  be  whether  a  hi/hop  be  confecrated  or  not^  this  ftiall  S«t(y)pl.a* 
be  .tried  by  the  law  fpiritual,  and  not  per  pais.     21  E.  3.  40.] 

[4.  If  the  iflue  be  upon  the  time  of  the  voidance  of  a  church  in  quare 
impedity  this  (hall  not  be  tried  by  the  ordinary,  but  per  pais. 
18  E.  3.  58,v  21  E.  3.  7.   Contra,  18  E.  3.  21.  b.] 

£5.  If  the  iflue  be  upon  the  time  of  the  confecration  of  a  bijbopi 
it  A  all  be  tried  by  the  law  fpiritual,  and  not  per  pais*  21  E.  3. 
Fitzh,  Eftoppcl,  I (5 1,  admitted.] 

6.  In  an  adibn  againft  an  executor ^  he  pleaded  that  he  refufed  the  »  Le.  iSo. 
extcutorfbipy  upon  whkh  the  parties  were  at  iflue.   It  was  moved,  s.'c?Va 
that  the  iflue  joined  upon  the  refufal  ought  to  be  tried  by  the  the  laxot 
country,  and  not  by  the  certificate  of  the  biftiop ;  and  of  fuch  ^<»'*»- 
opinion  were  Windham  and  Walmfley  J.  But  per  Periam  J.  where 

the  iflue  is,   whether  the  executor  did  refufe  the  executorfhip    [  5^  D 
before  fuch  a  day  or  after ^  there  the  trial  (hall  be  by  jury  j  contrary 
where  the  iflTue  \&  upon  refufal  generally,  becaufe  the  refufal  is 
before  the  ordin^try  as  a  judge,  as  alfo  his  refignation.     Le.  206^ 
pi.  285.  Trin.  3 1  Eliz.  in  C.  B.  Anon. 

7.  Prohibition  to  ftay  a  fuit  in  the  fpiritual  court  to  deprive  a  \^^'  'J'^ 

parfon,  for  that  he  was  no  prieft ;  the  fuggeftion  was,  that  at  the  ^^  car.  &• 

time  rf  his  infitution  he  was  c^priefl  by  epifcopal  ordination  ;  the  defends   Hill  v. 

ant  pleaded  that  he  was  not;  et  de  hoc  ponit  fe  fuper  patriam.   j^^^cfbut 

The  plaintiff^  demurred.   The  queflion  was,  how  this  iflue  ihould  fays  nothing 

be  tried ;  it  was  agreed,  that  priejl  or  no  priefl  is  triable  by  the  or-  »« t®  '**i' 

dmary ;  hut  prieft  pr  not  at  fuch  a  time  is  triable  per  pais.     Jones  f,^5J!\Jt* 

J.  faid,  that  it  ought  to  be  tried  by  the  ordinary,  becaufe  the  times  at  the  eod 

refer  only  to  a  fpiritual  aft,  (viz.)  the  inftitution ;  but  where  it  re-  ojf  the  cafe 

fcTs  to  a  temporal  aft,  as  to  a  feoffVnent,  &c.  it  ftiall  be  tried  per  \^!f^\^ 

pais.    Sed   adjornatur.     2  Lev.  250.    Pafch.    31  Car.  2.    C.  B.  40.  Fkxh. 

HiUv.Bame.  ^^^PP«\/r 

161. 30A1U 

ao.  9  H.  7.  2.    4  Rep.    Hinde'$  cafe. 2  Show.  ^2.  pi.  :?9.  S.  C.     And  there  by  Jonci  J. 

Where  the  tmt  is  only  a  circumfianct  of  a  fftritual  nEi^  the  whole  matter  ought  to  be  tried  by 
the  bifliop  ;  hut  if  the  Jj>irituai  aO  h  admititH  as  fr>pj]lcny  &c.  and  the  t.rrt  oti/y  h  qkepknid\  this  fhall 
be  tiied  per  pais.     And  Scroggs  Ch.  J.   faid,   that  this  thing  is  iriable  only  per  pais,  where  it  ii  a 

uH^tirui mmtter. 3  Keb.  827.  pi.  55.  Mi«h.  2(^  Car.  a.  S.  C.  that  it  was  faid  that  priell  or 

ootj  at  fuch  a  timey  is  triable  at  common  law. 

(U)     By  whom  the  Trial  may  be  made ,  Extraor- 
dinarily.    By  Pre/cription.     [Or  otberwife.'] 

[l.  'T^HE  archdeacon  of  Chef  er  had  ufed  to  try  all  things  within 
•*•     the  county  of  Che/ler,  as  ordinary   immediate  of  the  pope* 

8  H.  6. 9.  b.] 
[2.  As  he  fhall  try  baftardy.     8  H.  6.  3.  b.] 

[3.  &  a  writ  to  the  bifjop  (hall  be  dircdlcd  to  him.     8  H.  6.  3.  b.]  ^^   q^^^^^ 
[4.  So  he  (hall  certify  excommunication.     Contra,   8  H.  6.  3.  b.]  ^^^  ^ 

.  Ev.fqne,  pi.  26.  cltcf  S.  C.  tl  at  ii  is  not  good  [but  mentions  nothing  of  ujage]. 

E  4  tS-  The 


^^  Crittf, 

The  arch.         ^^.  The  orchdeacm  efRiehnond  i$  the  immediaW  officer  to  ttr 
tZ.^    things,  &c.    8H.6.3.b.  i7E.3.a3.b.]  ' 

In  the  time  of  tacition,  may  certify.    Br.  Ccrtiflcate  de  £?efqi|ey  pL  30.  citei  7B«  4*  «| 
Co.  Lite.  1 34*  a* 

\6*  He  that  exercifts  the  Jjiiritual  officii  though  another  dtjure  mg^ 
to  do  it  J  yet  the  king  ihall  diredi  his  writs  to  him  who  erercifeia^the 
ofiic;.     17  E.  3.  23.  b.3 

[7.  If  of  an  inftrior  ordinary  the  archbijhop  bad  u/idtaSe  guardian  of 
J-  _^_  thejpirittialties^  and  now  by  compofition  between  the  archuiihop  and 
•  Fol.  589.  *  clean  and  chapter,  one  of  the  chapter  exercifts  h;  the  writs  fhall 
u.M-y^  -^  be  dire£ied  to  him,  and  he  ought  to  execute  themv     ^^  E,  3.  23. 

Dubitatur.] 
Prerogative,       [8.  In  time  of  Vacation^  the  wrft  tQ  try  bajtardy  fh^  be  dtted^e^t 
sTc?— '  ^^  *^  guardian  of  the  fpiritttaltica.    41  Aff.  29.  adjudged,] 

Br.  Trials,  pi.  122.  cites  S.  C. Br.  Certificate  de  Cvafque,  pi.  194  citss  S^  C<         '     So  of 

nbU  or  nu^ltf  in  a  quart  impedit.     See  Prerogative,  (  T.  e)  pi.  7. 

[9.  If  a  man  recovers  in  a  quare  impedit  a  prebend  in  Torty  the 
archbijhopric  of  Tork  being  void  at  the  time  ;  the  fvrit  to  the  bijbop 
fliall  be  directed  to  the  dean  and  chapter  of  York.  32  £.  i.  84, 
adjudged.] 
jrj]  [10.  If  a  bijhop  makes  bis  vicar  of td  goes  over  thefea^  yet  during 
his  abfence  the  writs  ihall  not  be  direfbed  to  the  vicar  but  to  tho 
bifhop,  who  is  the  officer  of  record,     i  E.  3.  i  r.  bt] 

[11.  [S(?]  If  a  writ  be  dire^ed  to  the  bijhop  of  iV.,  and  the  vicar,  in 

the  abfence  of  the  bijhop y  will  not  receive  the  writ,  becaufe  it  is  not  dU 

reHed  to  hijn,  yet  the  f  cut  alias  {hall  be  direfted  to  the  bifliopj  bc-i 

caufe  he  is  the  officer  of  the  Court,     i  £•  3.  1 1.  b.] 

^^^^r^^^       [12.  If  profeffion  be  to  be  tried  by  the  bifhop  who  is  out  of  the 

f^'to  hit     ^^^^^>  ^-f  ^^f'gg^Jfd  to  the  Courty  yet  tne  Court  (hall  award  the  writ 

%icar  gene-    to  the  bifhop,  and  not  to  his  vicar  general^  becaufe  the  Court  is  not 

?f  '**  b7     apprized  thereof.     41  E,  3.  10.  b.] 

Ordinary,  pi.  3.  cites  41  £.  3.  10.  ■  Br.  Nonabiljty,  pi.  4.  citei  S.  C. .  ■  Br.  Certificate  de 

£vef<{ue,  pi.  2.  cites  S.  C. 

Br.  Certifi-        [13.  But  if  the  king  certifies  the  Court  by  wri(  either  before  th^ 
rllrt^..  ni    ^^*^  awarded,  or  before  the  return,  then  the  writ  fhall  be  awarded 

x.vciquc,  pi.  Li_'/>  1  i-« 

a.citcss.c.  to  the  Dilhop,  Of  to  his  vicar  general,     41  E.  3,  10.  b.] 
and  8.  P.  f  j  4.  j^/fty  if  the  king  certifies  after  the  award  of  the  writ,  and  be- 

fore the  return  thereof  yet  the  writ  fhall  be  awarded  immediately 
to  the  bijhop  or  vicar  general,  in  the  disjun£live.  41  £•  3.  ic  b. 
adjudged.] 

[15.  See  8  H.  6.  9.  where  a  prefentment  was  to  the  bifhop, 
and  his  vic^r  general  made  a  commiflion  to  another  to  inquire  who 
was  patron.] 


3Le.45.  pi.  [16.  In  a  quare  impedit  againjl  the  archbijhopric  of  Yorl^  for  a 
ts'Eik.^'  church  within  the  diocefs  of  York,  who  pleads  that  he  refufed  the 
Anon,  but     ^^^k  of  the  plaintiff  for  illiterature,  and  fo  lapfe  incurred  to  him,  &c, 


T)  ^'rw    ^^  ^^  *^"^  ^^  "P^"  ^^  tf^/V/V;  or  inability,  this  fhaH  be  tried  by  the 
iocttind      archbifhop  of  Canterbury,  becaufe  the  archbifhop  of  York  is  a 

party. 


Cda!,  jt 

party.    Dublfatur.  D.  ifiEl,  317.  7.  yet  it  appears  that  it  was  Aetn«i 
>ftcr  tried  by  the  archbiftop  of  Canterbury.]  t7«^.  ^^ 

hiAop  of  Vork,  and  not  of  C«ntcrb^ry }  but  Manwood  an4  Moanibn  J»  conceived  it  fltould  be  b^  tbs 
arcfabiHiop  of  Cafltai)oi7. 

[17.  [&3  ''^  ^  quare  impedit  againft  the  archbiftop  of  Yorll 
and  others,  if  the  mrchbUbcp  he  found  a  d^fiurber^  and  judgmint  for  the 
flmntiffj  the  writ  (hall  be  awarded  to  the  archlnfliop  of  Canterbuiy 
^uia  epifcopns  Eborum  eft  pars  &  compertus  impeditoii  and  fhaU 
Hot  be  awarded  to  the  dean  and  chapter  of  York.  D.  15^ 
1 6  £L  328,  7*  Per  Cariam.  Adjudged.^ 

(X)     When  it  is  to  be  tried  by  the  Law  Spiritual 
By  whom  it  iball  be  commanded  to  be  tried. 

\\.  T^ONE  but  die  coorta  of  record  of  the  ^ing,  as  the  court  ^^,5! 


I.  t^ONE  but  die  coorta  of  record  of  the  ^tng> 
'*'^  of  Common  Bench ^  Kinffs  Bencl^  Jufikes  of  i 


isool  Delivery^  tbelot^. 
and  fuch  }ike,  maj  write  to  the  bi/b^  to  ceritfy  baSardy,  mulierty,  ^*' 
loyalty  of  matrimony,  and  fuch  like  ecclefiaftical  natter ;  for  it  w^JS^^^ 
is  a  rule  in  law,  that  none  befide  the  king  may  write  to  the  bi^  mc  write  t» 
(hop  to  certify ;  and  therefore  no  ifffrrwr  cmrt^  as  Lmdomy  Normehj  |J»  ^^  i 
Torkj  or  any  other  inferior  corporation,  can  write  to  die  biftiopt  |oi«  ^^uim 
But  in  fuch  cafes  the  pUa  ought  to  be  removed  into  Banif  mndtbis  Court  ,>»i  ■^,.    ^ 
gught  to  vnite'*  to  the  b^pf  and  after  remand  the  record  again  J  and  *  FoL  590, 
f  this  was  in  refpe£t  of  the  honour  and  reverence  given  to  the  bi-  *      -    -*" 
Ibop.    Ca.  Lite  134.3  ICu' 

Walct  lay  m  tbe  next  county  idjofBing*    Cot  Uct»  I34«  &•  tnd  fayt^  that  tfcis  agrees  with  aatiquity^ 
vbich  b,  that  anlluf  aBiM  prjetor  regem  poodk  cpifoopo  teuadaK  in^uifitioncm  £Ktcadun* 

tCS3l 
2.  The  bi^op  of  Durham  has  temporal  jurifdiAion,  and  writes. 

to  his  eltfrlUr  td  certify  ba^djf^  bigant^  &C.   9r*  Ordinary,  pk  i  u 

ptes  15  H,  7.  9, 


(Y)     By  whom  it  fhall  be  made^ 

1%.  aiE.  I.   Rot  Cl2L^^^Ert^ate  by   the  tifbop  of  Ely;    and  SoeExcom- 
far  urn,  M.  9.  ^  there  Memb.  8.   Felon  delivered  to  the  |^°«»"«'«» 

-^ftfop  eleB^  who  made  purgation  before  his  officer  \  and  the  b't/bep 
certified^  after  that  he  is  made  bi/bcp.'} 

[2.  If  the  iflue  be,  luhether  a  bifhop  be  confecratedy  or  not;  this  ^*!J^. 
ihall  be  tried  by  the  metropolitan.  21  E.  3.  40.]  Se^i^ 

tSon,  and  the  year  and  day  thereof.    And  from  fuch  day  he  (hall  have  hts  tem^oralCtes  delivered  to 
Br.  Certificate  de  Eyefqwy  pi.  -jt  cites  S.  C*         .  Br.  Ordinary,  pi.  8.  citei  S.  C. 

[3.  A  cerHfcate  of  an  excommunication  may  be  made  by  the  dele^ 
gates  per  commijjionem  regiath  under  their  common  fcal,  upon  an 
appeal  a  fententia  definitiva  prolata  in  curia  prxrogativa  Cantua- 
ricnfis.    D.  22,  23  EJ.  371.  4.  P.  10  Ja.  B.  Per  Curiam.] 

4*  Ia 


53  ^«al» 

Br.  Cettifi*  4,  In  annuity,  the  defendant  pleaded  excommunication  In  the 
Ircfquc  plaintiiF,  and  (hewed  letters  of  the  commiffary  in  proof  thereof.  Et 
pi.  30.  cites  non  allocatur  \  for  baflardy  and  excommunication  ought  to  be  certi- 
7  E.  4' »4'  fied  by  the  bijhop  himfelf ;  for  he  is  ofBcer  immediate,  to  whom  the 
caofe  the'  Court  (hall  write  to  make  abfolution,  and  to  no  other.  Br.  Ccr-^ 
Court  can.    tificatc  deEvefque,  pi.  i.  cites  20  H,  6.  i. 

not  write  to 

the  commiflTary  to  aflToil  the  party. Fi  N.  B.  62.  (N)  Marg.  c:le«  %  H.  6.  3.  that  theiarch- 

beacon  certified)  and  it  was  faid  that  he  was  ordinary  immediate  \  and  yat  it  \g%%  doubted  whether  good 
or  noy  becauie  the  king  cannot  have  benefit  to  feife  tempjraliies,  by  reafon  he  has  none,  as  a  bi/hop 
liath  .1  Ezcomiqunication  certified  by  the  official,  or  ^omminary  of  the  biihop,  ia  infofficlent ; 

vA  it  maft  be  by  the  biihop  himitlf,  who  is  the  immediate  officer  to  the  court  j  and  none  fhail  cer- 
tify it  but  he  to  whom  the  Court  can  write  to  aJTbil  bim^  is  hiihop,  guardian  of  the  ipirit\iaJties« 
%  Rep.  6?.  a.  Mich.  6  Jac.  in  the  £xche<]uer.  Trollop's  cafe*  But  anciently  every  o£Bciai  or 

p>mroiirary  might  teftify  excommunication  in  the  king*s  court,  but  for  the  mifchief  that  enfued,  it  was 
ccdalaed  by  parliament,  that  none  ihould  certify  it  but  the  biihop  only.    Co.  Lit.  134.  a. 

D.  234..  ••  J.  The  ftatute  of  j  jE/iz.  \ ,  ordains^  thai  fv^ry  b'ljhop  in  his  diccefs 
Mi  V'  6  &  fi^^^  tender  the  oath  of  fupremacy  to  every  one  of  the  clergy  within  bis 
f  EIJB.  diocefs  i  and  the  bifhop^Jball  certify  to  the  King's  Bench  the  refuful 
s.  c.  an4  of  any  of  them  ;  tmd  fuch  rgfufcr  Ihall  be  there  indi£led  upon 
^J^'!^     fuch  certificate.     A  refufal  was  certified  into  the  Kinir's  Bench 

exception  y*  <  ^ 

^Ms taken  to  by  the  hands  ofbmofs  chancellor  ;  and  allpwed.  Jcnk.  228.  pi.  93% 
the  certifi-    Dr.  Bonner*s  calc. 

cate,  becaufe 

h  was  not  alleged  to  be  per  ina&4aCum  epifcopi,  ye(  noo  aUocatu^*   ; 

I 

« 

C  54  ]        (Z)     ]^y  wfiomit  fliall  beyor  Collateral  Caufc. 
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I.  iF  the  temporaltics  of  a  bifbop  are  feiftd  into  the  hands  of  the 
^  kiug  for  his  contempt^  yet  if  afterwards  bj^ardy  be  to  be 
tried)  It  Jhall  be  tried  by  him^  thoi^h  his  temporaltics  cannot  be 
now  feifed,  if  he  does  not  do  his  office^  [they]  being  feifed  before. 
8  H.  6.  3.  b.] 
See  (U)  pi.        [2.  If  baflardy  bc-to  be  tried  in  time  of 'ttatiation  of  the  bifliopric> 
8.  s.c.       j^  ^^u  ^^  xntdi  by  guardian  of  the  fpiritualties.     41  AflT.  ap.  Ad- 
judged.! . 
D.  766. 77.       [^^,  If  a  nurit  to  the  bi/hop  upon  a  judgment  in  a  quare  impedit 
?6.^Hcn-'     ^S^^^  ^^^  ordinary  and  others^  is  awarded  to  the  archbifhop  of  Can^ 
ilow  and        terbury^  and  after  before  execution  of  it  a  ivrit  of  error  is  brought ^  and 
^K*°^U'   f  "pon  this  the  judgment  affirmed;   upon  z,  furmife  that  execution 
Sanim  m^    ^  ^^'  ^^  made^  a  writ  (hall  be  awarded  to  the  guardian. of  the  fpiri^ 
Kcble.          tuahies  of  the  archbifhopric  fide  vacante  per  attinBuram  01  the  archv 

biftiop.     D.  6  E.  6.  77.  37.    Adjudged.] 
A  bifljop  [4.  If  a  writ  to  the  bifhop  be  awarded  to  the  dean  and  chapter  of  a 

h^^  ^^^J^  bi/hopricy  guardian  of  the  fpiritualties^  fede  vacante  epifcopatusy  and 
crattd,  may  before  execution  a  bifbop  is  created^  it  was  doubted  whether  the  au^ 
certify,  F.  thority  to  cxccutc  the  writ  be  ceafed  in  the  dean  and  chapter  5 
?N^^— But  ^"^  ^^  feemed,  thatnipon  fuggeftion  to  the  Court  of  this  matter, 
by  Whit-  CO  quod  nihil  aliud  actum  fuit  in  brcvi  prsedifto,  another  writ  may 
|»ckT.th)s    be  awarded  to  the  bifbop,     D.    18  El.  350.  1 9.] 

derftood  of  a  blihop  confirmed  \  for  before  confirmation  he  has  nothing.  But  the  Ch.  J.  held  coQtra, 
becaufe  it  is  a  miniiUnal  aA ;  and  by  the  eledion  the  power  of  guatdian  of  the  fpirituahies  ceafes,  and 
It  it  hece/Tary  that  Ibme  body  make  the  certificate.  JBut  ^uaeie.  See  Lat.  247*  in  the  cafe  of  "Evans 
T.  Afccugh. 
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(A.  a)     By  the  Law  Spiritual.    Certificate.  At  what 

-  Time  it  ihall  be  made. 

[i.  TF  a  worit  iffius  to  a  Itjbop  to  eertlfy  whether  J.  be  a  baftard  Br.  Certlfi. 
T  upon  an  iffuc  in  an  affsfty  and  aftct  the  ajjtji  is  difcmtinued  ^J^^^  ^ 
iy  nst  coming  of  tbejuftices^  and  after  a  reattachment  is  fued,  the  ao.  cku 
bifhop  may  make  bis  certificate  now. to  the  juftices  upon  the  faid  s*  c— - 
Mnrit,  withoyt  a  new  writ  direflcd  to  him.    43  AC  1 1-  43.    Ad*  uchmcn?* 
judged.]  pi.  i4.<[fisi 

2.  In  aflife,  it  was  writ  to  the  bifhop  to  eertifv  baftardy ;  and 
dty  was  given  to  the  parties  to  the  next  qffife^  and  the  parol  vfas  not 
put  vfithout  day^  notwithilanding  the  frefh  fuit«     Br.  Certificate 

de  Evefque,  pL  6.    cites  38  £.  3.  31.   but  cites  40  £.  3.  ^6.  ' 

cdntra ;  for  there  the  parol  was  put  without  day  5  for  the  bt/bop 
Aall  not  he  appointed  any  day  certain  to  certify. 

3.  Upon  ilTue  of  general  baftardy  in  ajjifey  the  Court  made  writ 
to  the  bt/bop  \o  certify,  returnable  at  the  next  JeJJions.  Brooke  fay5, 
and  fo  fee  that  in  aflife  they  give  day  certain  to  the  bifhop  to  cer- 
tify. Contra  it  is  in  other  cafes.  Br.  Certificate  de  Evefquc,  pi.  7,%. 
pitcs  43  AflT,  1 1,  and  43  E.  3.  26. 


(B.  a)     By  the  Law  Spiritual.  Certificate  of  Bifhop, 

How  it  ihall  be  made. 


Fol.  591. 

See  Excom- 
jnunicadooy 

[i.  iN  writ  of  doweTf  upon  an  iffue  of  ne  ungues  accouple  in  law-  D.  305.  b. 

-*  ful  matrimony,  if  a  writ  ifiues  to  the  biihop  to  certify,  &c.  ^ich!'i3  ft 

and  he  certifies  that  the  baron  being  of  ii  years  to  months  and  i4£iiz.'' 

20  days  of  age ^  and  the  feme  being  \6  years  of  age,  inter^married  in  S.  C- — . 

£acie  ecclefiae,  the  one  with  the  other,  nndfo  they  were  accoupled  in  ^^  ^"L^mj^ 

lawful  matrimony ;  this  is  not  a  good  certificate,  becaufe  it  does  and  not  to 

not  «"vf  a  full  anfwer  to  the  writ  whether  they  were  accoupled  in  «"'«'« **« 

iri/'Tv  T?i  -.  Special  mat- 

Jawful  matrmiony.    D.  14  EU  313.  92.]  ^IZ-^  for  this 

Copirt  cannot  adjudge  of  the  fpecial  matter^  but  It  appertains  to  their  law  to  determine  it.  S.  C.  cited 
per  Cor.  Cro.  £.  789.  in  cafe  of  Baker  v.  Rogers.  ■  .  (But  if  he  certifies  precifely  w  pofitively  ia 
|he  beginning,  vdA  Juptr-addi  bit  rtaj(,ti,  it  feems  ft^ch  certificate  is  good.)' 

1*2.  But  if  upon  fuch  writ  the  bifliop  certifies,  that  he  has  made  ^-  3^8*  b. 
diligent  inquifition  of  the  matter,  by  whifh  he  has  found^  by  lawful  \'J^ ^^ 
proofs  that  tbefemeatfuch  a  place  in  certain  was  accoupled  in  lawful  Eiiz.  arc, 
matrimony  to  the  faid  baron  mentioned  in  the  writ ;  this  is  a  good  turn  m»<lc 
certificate,  though  it  was  objefted  that  he  ought  to  have  certified  fucking 
Bis  proper  opinion,  and  not  the  inquifition  only ;  for  he  has  cer-  bifhop. 
tified  as  much  as  the  writ  required  in  efFe£t.  D.  22  El.  368.48, 49.  Grey**  cafe. 
Adjudged.]  7^^\^\l 

Ld.  Dyer,  if  the  fpiritual  court  will  certify  the  fpcCial  master  upona  certificate  of  matrimony  oi  baftardf, 
/Ipc.  it  b  not  good  }  bnt  they  ought  to  certify  fntifely  the  one  svay  «r  the  other  \  fat  the  temporal  court  cannqt 

judge  of  that  fpecial  matter,  but  it  belongs  to  their  I4W  tQ  determine  \u    C  to*  £.  7S9.  Mich.  42  & 

^3  Elif.  Crp.  ia  cafe  of  paj(«r  ?•  Ko^q:;. 


ss 
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In  dower  4n  iflue  wai  Joined  upon  ne  ungues  accouple  in  loyal  matrlmsHyf  and  a  writ  awarded  to  the 

wpoii  tfaii  te- 
niotion,  that 

the  other  fide  might  have  an  opporcunity  of  dtljnittng  thf  Mlctenc|  of  the  return.  Note,  The  return 
was  afierwards  amended,  auid  die  fa£^  certified  jni|ea4  of  the  evidence|  ^d  the  plaintiff  had  jadgmeat. 
9vne<'9  notes  ip  C.  B.  i>i.  Mich.  7  G.  a.    Eafterby  v.  Eafter^^. 


7hi««rtJ<^ 
<aie  added 
ft  qtod  tbm 
fff  menja 
fartlc'ifa' 
i'tone  mutH6 


[3.  [4»]  In  writ  of  dower,  If  the  iffiie  be,  whether  flie  was  ac- 
coupled  in  lawful  matrimotty,  and  the  biihop  certifies  thatjbewojt 
accauplidin  vifo  matritnonh fed cland^tnoj  this  is  a  good  certificate; 
for  If  ft^  wild  aocoupled  in  vero  matrimonb>  this  was  in  lawful  mat 
*M^bnlTi.  trimony»  Hill,  9  Can  B.  Regis,  between  Wjck^iam  and  Cosn 
mm?  uSqutU  FORD,  adjudged  in  writ  of  error,  it  being  affigned  for  error.  In<i 
^rtm  of     ^^XMX  Wich,  i  Car.  Rpt,  66.^ 

the  baron ;  • 

which  proves  that  they  continued  ^  hufband  and  wife  during  his  Hfe,  and  it  is  not  now  to  beqoediosed. 
And  though  it  was  alleged  for  cnov,  that  there  waa  mithtr  4^  wr»lace  of  the  marriage  mentioned  hi 
the  bifliop'a  certificate,  yet  it  was  held  |^ood  bccaufe  it  if  not  iifii«hle>  the  ^ertiJiatte  ipdflg  condttfive^ 
C|o.  C.  351.  |p|.  16,  S*  C*  by  na^pfrof  Wickbam  v*  £nfiel4« 

r4.  If  a  writ  iflties  to  jthe  bUhop,  whether  the  plaintiff  was 
hqflard  or  mulier,  and  the  bifhop  certifies  that  his  father  eAoufed  bU 
mother  in  lawful  matrimony  y  after  wbofe  efpoufals  the  plaintiff 'usas  Um^ 
and  the  efpoufals  continued  all  their  lives  s  tnis  Is  a  good  certificate, 
though  he  has  not  certified  fully  mulier,  and  there  may  be  a  divorce 
dfter  their  death.  (But  it  feems  it  ihall  not  be  intended.) 
43  A(r«  II.  Adjuaged.] 
C  5^  ]  CS'  So  in  Oj^fe,  if  the  tenant  fays,  that  ^.  the  father  of  the  pUnniiffy 
took  jB,  to  vyiy  and  had  iffue  the  plaintiff ^  and  after  they  fvere  di' 
vorcedj  and  Jo  the  plaintiff  2,ba/iardt  to  which  the  plaintiff  fays 
that  he  is  a  mulier.  Upon  which  a  writ  is  direfted  to  the  bifhop^ 
who  certi^es  that  the  plaintiff  nvas  bom  in  h*u>ful  matrimony j  with« 
out  certifying  that  he  is  fully  mulier ;  and  chough  the  tenant  has 
acknowledged  in  his  plea,  that  there  was  a  matrimony,  and  that 
the  plaintiff  was  born  therein,  yet  becaufe  if  there  was  a  divorce, 
then,  it  never  was  a  lawful  marriage,  the  certificate  aforefaid  is 
good,  which  certifies  that  be  was  born  in  lawful  matrimony^ 
43  Aff.  43.  Adjudged.} 

[6.  Upon  the  iffue  of  bqftard  or  not,  if  the  ordinary  certifies  thai 
the  plaintiff  nvas  mulier,  prout  per  inquifitiotiem  inveuity  this  is  good^ 
iirithout  certifying  generally  legitimus.     3  H.  6.  Baftardy,  2.] 

f  7.  If  a  bilhop  certifies  zplenarty,  fcilicet,  that  the  clerk  tvas  ad-^ 

mitted  and  infiitutedf  and  does  not  fay  induf^ed,  yet  this  is  good  \ 

for  the  church  is  full  againft  a  common  perfon  by  the  Inftitution, 

D.  4  EI.  217.  62.  Adjudged.] 

Br,  Oertifi-        g.  In  affifc  they  were  at  iffue  upon  baftardy  and  mulierty,  and 

£vc/ue    1     ^*^°Pj  ^P^^  ^'*'  *®  ^^"^  direO:-ed^  certified  that  the  defendant  was  a 

7.f.  cites  *    bafiard ;  and  the  indorfiment  was,  that  A»  mother  of  the  defendant, 

S.  c. abfented  herf elf  from  her  hujband  by  ^  years,  in  which   time  the 

II.  cites'iV  iZ-^ffiii;;/  aforefaid  was  begotten  by  JV.  K.  a  clerk,  and  fo  omnim  • 
£•3.14.  and  o  bafiard.     And  becaufe  he  was  a  baftard  in  the  certificate,  they 
fcems  to  be    jj^d  no  regard  to  the  indorfement,  and  the  plaintiff  recovered, 
\^  fe?*'  Br-  Baftardy,  pi.  35,  citci  38  Aft:  14. 


'  ■ 
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I 

1^  iUidao  of  die  cade  was  ruperitoMs;  bf  all  the  Jultit^  of  bath  benchei*-   ■   ■  P.  3^1 3.  b*  pi.  9a* 

f  in  GaAT^s  CASK,  cites  %%  AiT.  and  that  the  Court  gare  no  regard  to  the  mdorfefnenti  for  the  writ 

coaiaianded  the  bifliop  to  certify  per  llteias  foas  patentei  tc  clanfas,  and  contequcatly  what  was  rccuroed 

apoo  the  back  of  dte  writ  was  forplafage  or  nugatiooy  and  net  effeftoid* 

9.  The  bifliop  of  York,  in  anno  5  &  6  E.  6i  cthrtified  iti  tfie  D.  ij7-  pi. 

late  court  of  firll-fruiu  mi  tendis  by  thde  Vords»  adhHt^imuf  %ujf^^" 

cmnimodafn  diligenttam  per fulh-colteBores  noftros^  per  totam  diocefim  Anon,  fays, 

Eborum,  i^  comperimtts  J.  C.  vicarium  At  Gargrave,  recufantem  «h«t  of  void* 

foi'oere  fubfiMa  vtatri^fua  qui  nullo  modo  metu  piManam  hujuf-  J^^T&i  i 

modi  produci  potuiifet  ad  loiutionem  fub6dii  prxdiS^  fed  perfevc-  pa^  the 

fans  in  obftinatiori  fua  malicia»  &c.    Quasrc,  if  by  this  certificate  **J^J?»  ^^ 

the  vicarage  be  void  or  nat4    D.  116.  pL  69.  P?fch.  t  &  3  Phil,  piahiiy^at 

&  Mar.     Anon.  ici^a^void 

to  atl  in* 
trail,  ipfi>  faifto^  as  if  by  death  of  the  inoimblBat.    See  z6  H.  8.  cap.  j« 

(C  a)     By  the  Spiritual  Law.     Certificate.     What  T^T^JT* 

fhall  be  a  good  Certificate.  *■  "^'^^ 

f  I.  IF  if  be  fent  to  the  ordinary  to  try  whether  one  of  the  par*  ^'-  cmifi- 
'■'  ties  was  accoupUd  in  lanvfitl  mairimonjj  &c.  it  is  no  good  J^bue^Jl. 
certificate  for  the  ordinary  that  he  can  do  n^tJUngt  h  ^^^fi^  rf^^'  ^^  '«•  «<«»  * 
biUiwn  come  to  him  out  of  the  Arches  i  for  he  ought  noit  to  ceafe  ^'  9'  ^ 
the  commandment  of  the  king  for  any  inhibition^    39  E*  3.  20-  thwSwT* 

Adjudged*]  ficul  alias 

•   Br»  Ordiiiary>  pL  14.  xiees  S.  C» gr.  Retuni  de Brief,  pU  ill.  cuts  S.  C# 


(D.  a)     What  Ihall  be  good  CertificateyZ>r  Collateral  I  SI  1 

Refpca. 

tl.  iF  a  writ  iffues  to  the  bifliop  to  certify  if  J.  S  be  a  hajfard^  ^*"'  ^f  ^'S- 

*  if  he  makes  a  certificate,  yet  if  A^rAf/ w/yjwrf  fefif  Mif  wnV  "fjul^pi- 

which  comes  to  him  to  warrant  the  certificatCjt  it  is  not  good.  19-  cites 

4,  Aff.  19.  Adjudged.]  |;C.;- 

de  Briefs,  pi.  8i.  cites  S.  C. Where  tie  wiman^  finding  the  bifliop  Intended  to  cetify  agjinil  her, 

^  imwy  tbt  mfritiyflrmtmiemj  and  then  the  dtfettduiit,  whom  fli-  fucj,  tO(,i  oa/  an:tker  writ,  (which  hQ 
aught  do  upon  motion  or  ftotice  to  the  plaint'iff,)  he  upon  that  bad  a  ccrtijUau.  a  }q  x^,  Pafch. 
«6  Car.  2<  C.  B.    Smith  ▼.  Smith.  *     ^ 

[2.  If  a  writ  tffues  to  the  guardian  of  the  fpiritualties  to  try  haf  Br.  CertT- 
tarijy  this  is  to  he  eertified  in  the  name  of  the  guardian  of  the  fpiry-  ^^^^^  ^^ 
tuabits.     4iAff.29.     Adjudged.3     "^         *  ^        ^"^        ^^^T^^f' 

S.  C. Br.  Rctorn  de  Briefs,  pU  8i.  cites  S.  C* 

• 

[3.  If  a  writ  iflttcs  to  the  archbifhopj  guardian  of  the  fpiritualties  ^ 

fcdc  vacante  of  the  HJhspric  of  Coventry  and  Litchfieldy  to  certify 

whether  A.  was  ever  accottpkd  in  lawful  matrimony,  and  he  re-* 

turns  that  DoBor  Bahington^  his  commiffary  of  Coventry  and  Litch-^ 

feld^  bad  in^nred,  isfc»  this  is  not  a  gopd  return^  becaufe  de/e-' 

5  gcfa 


57  Ccial. 

]ptfa  poiejlas  mn  pofefl  delegari  s  but  the  return  ought  to  be  fnth 
name  of  the  archbifbop  himfelfn  Tr.  7  Ja;  Bi  FuLiamb's  case,  per 
Curiam.3 

(E.  a)     Ft>r  ivbom  the  Certlficatfe  fhall  htfaidtobe 

made. 

Br.Battar-  {jj.  Tf  thc  Ifte  bc  ill  mafftfe  whether  the  tenant  be  a  hajlard 

dto^S.  c!  ^  or.a  mulierj  and  this  is  fent  to  the  ordinary  to  be  tried,  who 

Brooke  fays,  certifies  that  he  is  a  hajiard^  and  Jhevos  the  manner  how  ;  ^y  which 

^  'kI^  '^  ^PP^^^^y  ^P^^  ^^  r^r/j/ficfl/^,  that  he  was  torn  in  efpoujalsy  and  fo  a 

\ufUti  had  ^'di^^  by  our  law ;  yet  becaufe  the  bifliop  faid  before,  that  the 

«o  regard  to  tenant  is  fully  baftard,  this  is  to  bc  taken  a  certificate  againft  the 

'^'^fe^  tenant.     39  E.  3.  14.    Adjudged.     38  AIT.  14.    Adjudged  fame 

rate,  hut  fuly  to  tbt  effeB  tbernf^  which  wis  that  the  tenant  was  a  baftard*  ■  ■  Br.  Cehificate  db 
E^dijaei  'pi.  27.  cices  %i  Afl*.  14.  S.  P.  and  the  reafon  given  was,  that  the  wife  went  away  from  her 
Luibandy  and  was  7  years  with  the'  adulterer ;  hut  did  not  fay  whether  the  baron  was  infra  quatoor 
flsaria  or  not>  and  by  this  he  is  baftard  by  the  lawy  but  otherwife  by  the  common  law* 


intUs     I.   |N  covenant  the  iffue  was  taken  upon  all  the  covenants  jfeparatety^ 
^  !•'  "1?"  ^^  ^^^  "^txt,  performed  or  not.     Contra  in  debt  upon  an  obliga- 


mXZt.  (^-  ^-  *)        ^^^  ^^^^-     ^P^^  ^^^^  *^^^"g  ^^^^''^ 

'iwrsappii.  And  Notes  and  Rules  concerning  them. 

cations  in  ^ 

our  law ; 
Vttt  i 
caib 

fainr^w^l  /io»  for  performance  of  covenants,  the  iffue  Ihall  be  upon  one  point 
terdtptnding  Only  for  the  entire  penalty.     Br.  Covenant,  pi.  33.  cites  26  E.  3. 

Hfmit 
'  thereon  the  fartUtjmn^  aifdfut  tbnr  ctap  to  the  tHal  of  the  jury  y  and  is  in  ^(k€t  of  a  caufe  {freoddinf » 
«  is  the  point  referred  to  ii  men  in  the  eSeGt  of  pleading  or  procefs.     Heath^s  Max.  75. 

It  is  aJivgUy  certain,  and  mata^l point  iffuing  out  of  the  allegationi  end  pleat  of  the  plaintiff  and  de« 

fcndaat,  confyling  regularly  vpcn  an  cjirmative  and  negath/e,  to  be  tried  by  12  men.     Co.  Ut.  126.  a. 

2.  Iflue  may  well  be  taken  upon  prefcription  in  sffife.  Br. 
Common,  pi.  43.  cites  30  Aff.  42. 

3.  Iflue  was  awarded  good,  whether  the  defendant  ought  to  chant 
at  Z).  or  elfwherefor  the  foul  of  W^.  N*  and  hcfaidy  that  he  had  chanted 

fecundum  formam  charts  j  and  iffue  awarded  good,  without  faying 
where  he  chanted  ;  for  the  deed  is  at  D.  or  dfewhere.  Br.  Iffues 
Joins,  pL  64.  cites  41  Aff.  3. 

4.  Iffue  was  tendered  in  fcire  facias  to  exectrte  a  fine  levied  to  J. 
and  W.  his  fan  where  he  had  twofons  of  the  name  of  W.  "if  the  in- 
tent of  the  fine  was  that  W.  the  eldeft  or  W.  the  youngeft  (bould 

t  Orig.  i»    iiav«  it,  but  f  it  does  not  appear  if  thc  iffue  was  received  5  for  per 
(noo  pz )      pjnch.  intent  docs  not  lie  in  averment.     Br.  Iffue  Joins,  pi.  47. 
cites  47  £•  3*  16. 

5.  In  ajjife  of  \oo  acres  of  land,  if  thc  tenant  fays  j  that  the  land  put 
in  view  is  but  40  acresy  and  pleads  in  bar,  the  pUdntrff'  may  make  title 
to  the  40  acres  J  and  pray  the  offife  of  the  reft  ;  but  the  quantity  will 
not  make  iffue^  as  it  is  laid  there  in  the  end  of  the  cafe ;  but  it  is 
only  a  faying.  Br.  Traverfe  per,  &c.  pi.  323*  cites  8  H.  6. 11. 

6.  TVbm 


trfal.  5^ 

6.  U^en  all  is  confeffed  and  avoided^  ijjue  cannot  come  upon  tie 
time^  as  it  feems.  Br.  Departure  de  Ton,  8c  c.  pi.  30.  cites 
1 1  £.  4-  5- 

7.  An  iffue  being  taken  generally  refers  to  the  count,  and  not  to 
the  writ.     Co.  Lttt.  126.  a* 

8.  As  in  an  account^  the  writ  charges  him  generally  to  be  his  re* 
ceiver.  The  count  charges  him  fpecially  to  be  his  receiver  hy  the 
iMOtds  ofT*  The  defendant  pleads  that  he  was  never  his  reoeiver  in 
manner  and  form,  cic  This  fhall  refer  to  the  c(mnt  fo  as  he 
cannot  be  charged  but  by.  the  receipt  by  the  hands  of  T. 
Co.  Litt.  1 26.  a.  \ 

9.  A  /pedal  iJJue  muft  be  taken  in  one  certain  material  point, 
which  may  be  beR  underftood  and  beft  tried.     Co.  Litt«  1 26.  a. 

ID.  A  n>an  leaves  nis  tvife  enfeint  with  child,     Ifliie  ihall  not  be  4.t£.  |«  ii« 
taken,  that  fhe  was  not  enfeint  by  her  httfiand  at  the  day  of  his  death ;  ^* 
for  fiUado  non  poteft  probari.  But  the  iflue  muft  be,  whether  (he 
was  enfeint  at  the  day  of  his  death.     Co.  Litt.  1 26.  a. 

1 1.  No  iflue  can  be  taken  after  a  judgment  quod  eat  indejtne  dum 
Cro.  J.  12(5.  pi.  13.  Trin.  4  Jac.  B.  R.  Harold  v.  Clofworthy. 

12.  In  a  prohibitwn  upon  ^fuggejlion  of  unity  of  poffejion  in  the 
^Uey  of  the  reBory  and  lands,  &c.  and  that  they  came  to  H.  8.  hy  the 
Jiffblution  of  the  abbey,  and  afterwards  the  reElory  and  lands  wen 
fevered,  and  the  grantee  of  the  re5tor\  libelled  againft  the  grantee  of  the 
lands  far  tithes.  The  defendant  in  tne  prohibition  pleaded  for  a  coh" 
fultation,  that  at  the  time  of  the  diiTolution,  and  time  out  of  mind^ 
the  lands  were  demifed  for  years,  and  all  that  time  the  faid  farmers 
paid  tithes.  The  plaintiff  demurred,  and  judgment  was  given  for  * 
the  defendant  in  C.  B.     But  in  error  brought  in  B.  R.  the  whole 

Court  held  the  plea  for  confultation  ill,  it  being  too  general,  ai^d  no     [  59  ] 
ifloe  could  be  taken  upon  it,  and  fo  the  judgix^ent  was  reverfed. 
Jo.  412.  pL  d.  Mich.  14  Car.   Broadhead  v.  Lewis. 

13.  The  iflue  was  joined  upon  a  dlsjunOive,  as  pay  or  caufe  to  be 
paid,  and  put  in  iflTue,  and  held  to  be  well  enough.  Hard.  19. 
pL  3.  Mich.  i655«  in  Scacc.  in  cafe  of  The  Proteilor  v.  Wyche, 
cites  24  Car.  B.  R.  Jenny  and  Frevil's  cafe. 

14.  Information,  fetting  forth,  that  at  Gravefend  in  the  county  qf 
K.  on  fuch  a  day  and  year,  in  fuch  a  veflel  then  and  there  riding, 
y.  S.feifed  206/.  in  gold  from  certain  perfons  unknown,  then  and  ther^ 
fojjfing,  or  upon  their  pajfage  in  a  certain fbip  from  Ratcliff  in  Mid-  . 
dlefex  to  parts  beyond  the  feas ;  the  defendant  claimed  property,  ' 
and  pleaded  that  no  gold  was  found  in  any  veffel  by  [f//)o«]  any  pajjing 
cr  in  their  pajfage  from  Ratcliff,  iffc  iJpon  iflue  joined,  a  vcrdift 
was  found  for  the  Protcftor  •,  and  it  was  moved  in  arrelbof  judg- 
ment  that  the  iflue  was  ill,  becaufe  taken  in  the  disjunSlive,  (viz.) 
pqj^ng  or  in  their  pajfage ;  but  adjudged  that  the  ifliie  was  good,  be- 
caufe the  parts  of  the  disjxmSlive  propofition  arefynonymous.  Hard,  i  (J, 
Mich.  1655.  in  the  Exchequer,  The  Prote£lor  v.  Wyche, 

i(.  No  ifl!ue  can  be  or  ever  was  taken  upon  a  pofleflion  only, 
{yiz.) poffeffiopatus  vel  non ;  per  Cur.  Cartli.  445.  Pafch,  jo  Wi  3. 
JB.  R.  in  cafe  of  Silly  v.  Dally. 

16.  In 


S9  Crfaf. 

t6*  In  ccvenaut  defendant  did  not  plead  in  time^  but  afterwards 
agreed  to  plead  sin  iflTuable  plea  ^  and  he  pleaded  non  infre^it  con^ 
ventionem  generally.  The  Court  faid,  that  this  //  not  an  iJTuablepIea  § 
for  that  is,  fudi  a  one  as  will  be  good  at  all  events.  Baroard* 
Rep.  in  B.  R.  156.  Fafch.  a  Geo»  $&«    So^  v^  Waller. 

(E.  a*  3)     Iflues.   Affirmative  and  i^£gattve.  Kecef- 
fary  in  what  Cafes  to  make  an  IfTue. 

BrWt        '•  I  ^^^J^^^f  ^^  al*tvays  joined  iipon  a  negative  after  an  affirm- 

AnaL  io»  ative  alleged  before,  or  upon  an  affirmative  afitcr  a  negative 

alleged  before  \  for  iffue  (hall  be  always  upon  an  tfffirmaUve  and  a 

fiegati^f  and  not  upon  two  affirmatives,  unie/s  inffeciat  cafe.    Pr« 

Iflues  Joines,  pl«  51-  cites  n  H-  4.  70. 

»•  In  ajt/e^  the  one  faid  that  it  fuas  tie  land  of  a  prior  dative^ 
and  rtmoveable^  nvho  after  the  leafe  made  to  the  plaintiff  of  the  land  in 
plaint^  was  removed^  &c.  And  the  other  faid,  thq;t  he  was  a  prior 
perpetual f  and  did  not  fay  that  there  was  a  covent  and  common  fed* 
But  it  feetns  there  that  the  iflue  is  pot  good  forthe  other  caufc ; 
for  it  is  upon  two  affirmatives,  ^nd  therefore  htfhall  fay  that 
ferpetualy  and  not  removeatle*      Br»   Iflues  Joines,    pU  27-    cites 

3*  Account  as  receiver  of  the  plaintiff;  it  is  no  plea  that  be 
received  them  for  J.  5.  without  faying  that  be  was  not  the  re* 
ceiver  rf  the  plaintiffs  prput,  &c.  Br.  IflTues  Joines*  pi-  Jl«  cites 
1 1  H.  4.  79. 

4.  In  trefpafsy  the  defendant  faid^  that  it  was  ^c  franktenement 
i>    -            ^y^  ^*  ^^^  leafed  to  him  at  will ;  judgment,  iic*  and  the  plain" 

tmfaid,  that  it  was  his  franktenement ;    and  Jio  plea,    without 
Jaying,  and  not  the  franktenement  of  J,  N»     For  it  is  not  a  per- 
fect iflTue  without  si  negative.    ^Br.  tflTues  Joines,  pi.  10.  cites 
1 1  H.  4.  90. 

5.  D'ffceit  for  felling  of  corrupt  wine ;  the  ^defendant  faid,  that  at 
the  time  of  thefale  it  was  fufficient  and  able :  and  this  is  po  iflHie, 
without  faying  that  it  luas  not  corrupt,  prout,  &c.  and  there- 
fore the  defendant  faid  accordingly.  Br.  Iflues  Joiqe?,  pi.  55. 
9ites  9  Hf  6.  53. 

C  6p  3  6.  Trejpafs  againfl  J.  D.  of  P,  -who  faid  that  he  was  ahkEng  ai 
D.  the  day  of  the  writ  purchafed  /  and  no  plea  without  fayif^,  and 
not  at  F.  per  Cur.  For  iflTue  (hall  be  always  upon  a  negative  \ 
quod  nota.    Br.  Iflues  Joines,  pi.  17.  cites  19  H.  6.  f. 

7,  In  trefpafs  againfi  three^  the  one  defendant  faii^  that  the  one  of 
his  companions  was  dead  the  day  of  the  writ  purchafed ;  judgment  of 
the  writ.    And  the  other  faid,  that  he  was  alive  the  day  of  the  HSfrtt^ 
prift ;  and  no  plea,  without  faying  that  alive,  ifc.  and  net  dead. 
Br.  Iflues  Joines^  pi.  17.  cites  19  H.  6.  4. 

8.  In  cafe  of  baftardy  pleaded,  he  (hall  fay  that  he  is  mulier^  and 
mot  bqfiard,    Br.  Iflues  Joines,  pL  17.  cites  19  H.  6.  4. 

o.  So  in  cafe  of  villein^e  pleaded^  he  ihali  fay  xhztj^ani,  and 

if 
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9J  frank  e/faUy  and  not  tn/Mn ;  and  fo  he  did  accordingly  in  tref- 
pafs.    Br.  IlTucs  Joines,  pi.  17.  cites  19  H.  6.  1 1. 

10.  Two  negatives  fhall  not  be  fufrered  ;  as  where  A.  is  bound  to  ^/'  Condl- 
pny  to  J?.  20/.  at  E,  before  Michaelmas ;  and  he  fays  that  he  was  cicw  &?ll 
there  in  the  vigi/j  from  the  fourth  hour  till  thefea/ly  ready  to  pay^  and  Br.  Traverfe 
B.did  not  come  there  to  receive  it ;  there  it  \s  fujlcidnt  for  B.  to  fay  P'*"*  **:•  P^» ' 
that  he  was  ready  at  Enftwh  an  hour  before  the  feajly  without  traverfe^  1.  C.— - 
abfqac  hoc  that  A.  was  there  to  pay  ;  for  there  fhall  be  no  traverfe ;  Br.  iffuea 
for  tlicrc  is  a  negative  of  the  other  part.     And  fo  fee  the  iflue  J.<»n«fPi^4« 
joined  upon  an  afGrmative,  where  a  negative  was  alleged  beforCm 

Br.  Traverfe  per,  &c.  pL  155.  cites  36  H.  6.  15, 

1 1 .  In  debt  by  J.  N.  executor  of  the  teftament  of  R.  the  dc-  So  In  fcirc 
fcndant  faid  that  if.  made  J.  N,  and  H,  his  executors ^  which  H,  a*jid*gment 
//  infill  life  at  N.  in  the  county  of  E.     And  the  other  faid  that  he  of  1000 1. 

died  at  London  fuch  a  da^  and  \ear  before  the  burchaftntr  of  the  writ  s  **y  *"  ***™** 
...  1       ''     .  1         -^  V      1   ^  1      •  1-  /       1  niftrator, 

this  IS  no  plea,  without  traverfe  that  he  is  not  alive ;  for  here  arc  ^  dcfend- 
tioo  afirmativesy  which  cannot  make  an  ijfue  without  a  traverfe^  impleaded 
or  a  negative  of  the  firft  affirmative,  or  by.confeffing  and  avoid-  '?^'/'?^* 
ing  of  it  J  quod  nota  bene.     Br.  Traverfe  per,  &c.  pi.  166.  cites  admimftra- 

2p  H.  6.  49.  fion  granttd 

to  the  plain- 
tif,  it  vfas  granted  to  J,  N.  wh«  is  fiVl  alive  at  i).  and  concluded  in  abatement ;  the  pia'tntlff  re^ 
f/i:d,  that  y.  N.  difd,  &c»  and  concludes  to  the  country ;  and  upon  demurrer,  it  was  infifted  that  he 
ought  to  have  txaverfed  abfque  hoc,  that  he  was  alive ;  for  though  it  cnucradi^s  the  declaration,  yet 
an  apt  iiTue  is  not  formed  without  an  affirmative  and  a  negative  \  and  fa  fa'.d  the  Court.  Vent.  213*' 
Tna.  24  Car.  2.  B.  R.  Foncfcue  v.  Holt. 

Two  affirnucives  (hail  not  make  an  ilTue  unlefs  it  be  Itfi  the  iffite  Jhould  mt  be  tried,  Co. 
Lite-  126.  a. 

Bwt  fomctimes  an  iffue  may  be  taken  upon  two  affirmatives  without  a  negative,  as  in  debt  agalnft  an 
execvtwy  who  p'caJs  pitne  adminiHravit  3  to  which  the  plaintiff  replies,  that  the  defendant  hath  aHets^ 
apQD  which  itTue  is  joined.  So  where  iflue  is  joined  upon  a  writ  of  rij;ht  of  advowfon^  whether  the 
vouchee  or  demandant  hath  better  right.     Brown's  Anal.  10. 

12.  Where  the  tenant  anfwers  in  the  negative ^  as  non-tenure^  or  ^^^^o 
in  pradpe  againfl  twoy   the  one  takes  the  intire  tenancy ^  and  vouches  ^  "^^ 


tenant  an" 

in 


abfque  hoc  that  the  other  any  thing  has ;  in  thofe  and  the  like  Jivers 
cafes   the  demandant  may   maintain   his  writ  in  the  affirmative  f^^eaffirma' 
without  traverfe;  for  traverfe  (hall  not  be  upon  traverfe:    and  ^^tdnMnd', 
if  the  one  traverfes,   it   is  fufficient,     Br.  Traverfe   per,    &c.  antfiaUan- 

pi.  130.   cites  Q  E.  4,  36.  fwernvitb 

•       .  -^  •*  a  negativem 

Br.  Traverfe  per,  &c.  pi.  130.  cites  9  E.  4.  36* 

As  ^  tenant  pleads  jointenanry  nvitb  aflrargfr^  judgment  of  the  writ,  the  dcmaruiant  Jhall fay  that  he 
is  j$U  tenant^  as  the  writ  fuppofes,  abfjue  hoc  that  tbefirar.g.r  any  thing  has,  Br.  Traverfe  per,  &f . 
pl«  130.  cites  9  £.  4.  36. 

Asd  fo  fix  where  a  negative  goes  btfore^^the  affirmative  Juljfqueut  ihall  make  a  porfedl  ifluc.  Br. 
Traverfe  per,  &c.  pi.  130. 

13.  An  ifliie  (hall  not  be  taken  upon  a  negative  pregnant^  vhich 
implies  another  fufficient  matter,  but  upon  that  which  is  (ingle 
aiid  fimple ;  as  ne  dona  pas  per  le  fait  implies  a  gift  by  parol ; 
therefore  the  iflue  mull  be,  ne  dona  pas  modo  £5*  forma.  Co. 
Litt.  126.  a. 

14.  An  iiTue  joined  upon  an  ahfque  hoc^  &c,  ought  tp  h^v^  an    £  61  ] 
affirmative  after  it.     Co.  Litt.  126.  a. 

Vol.  XXI.  F  15.  Some 


6r  Crial. 

An  affirma-       ij,  Somc  ifllies  arc  good  upon  matter  aflSrmative  and  negative, 
*0K'impned     ^^^^^   ^c    afiBrmativc   and    negative   be    not  in  preclfe  words. 

megative  Co.  Litt*   126.  a* 

will  make 

a  good  iflae,  though  it  be  not  an  exprefs  negauTe;  per  RoU  Ch.  J.     Sty.  211.  Pafch.  1649.  *& 

caie  of  Jennings  v*  Lee*  ' 

16.  jls  in  dtht  Jbr  rent  upon  a  leafc  for  years,  the  defendant  pleads 
that  the  plaintiff  had  nothing  at  the  iinie  of  the  leafe  made ;  the  plaintiff 
replied  that  he  was  feifed  in  fee ,  &c.  This  is  a  good  iffuc.  Co, 
Litt.  126.  a.  ' 

17.  A  negative  may  be  inquired,  as  not  guilty  in  trefpafsy  ne  un» 
qties  aecouple  in  lawful  matrimony ^  &  de  hoc,  &c.  ivithout  fayingj 
quod fuit  aecouple,  &c.  Per  Manvirood  Ch.  B.  And  Walmfley  J.  . 
agreed,  that  thofe  general  negatives  might,  but  that  upon  an  ijfue 
arijtng  in  a  replication  upon  a  negative y  it  is  otherwife.  Sav.  64. 
pi,  136.  Pafch.  25  Eliz.  in  cafe  of  the  Queen  v^  Lord  Berk- 
ley &  al'. 

18.  Affumpfit^  &c.  for  lool.  the  defendant /Z^^dlr  that  he  gave 
the  plaintiff  a  bond  for  the  f aid  100/.  The  plaintiff  replied  and 
maintained  his  declaration^atidtraverfedxkv^t  the  defendant  gave  him 
a  bend,  &c.  and  concluded  to  the  country,  &  prad,  defendens  ftmiliter  ; 
and  fo  to  ifluc.  The  jury  found  that  the  defendant  did  not  give 
the  bond  for  the  faid  lOol.  And  thereupon  the  plaintiff  had 
judgment  in  the  Exchequer  \  but  upon  a  writ  of  error  brought, 
Popham  and  Anderfon  held  it  to  be  error,  and  not  remedied  by 

•2  Barnard,  tlic  ftatute,  bccaufc  here  was  no  ifliie  joined ;  for  that  *  cannot  be 
39.  Mj<-h.  -^yithout  an  affirmative  and  a  negative,  whereof  the  one  ought  to  be 
in  the  cafe  direElly  contrary  to  the  Other ;  and^ere  the  defendant  fhould  have 
of  Bur-  rejoined  in  the  affirmative,  viz.  that  he  made  the  bond  as  he  had 
ToMLvc  P^*^^^^^  ^^>  ^^  ^^  ^°c  ponit  fe,  &c.  and  the  plaintiff  fimiliter. 
rcrons.  that  2  And.  6.  pi.  4.  Mich.  37  &  38  Eliz.  Roch  v.  Pat, 

the  chief 

juflice  faid,  that  upon  looking  into  the  old  boalcs,  he  believed  it  would  be  found,  that  an  afTirmattve 

and  negative  is  not  always  re(^ul(ice  to  the  forming  an  iflue  3  and  inftanced  the  cafe  of  partafinii  nihil 

babu<runt% 

19.  AfTumpfit,  &c.  The  father,  in  confideration  the  plaintifFhis 
fon  would  pay  fuch  a  debt,  for  him,  promifed  iofuffer  his  land  to 

•  defcend  upon  him,  Tmdfets forth  that  he  paid  the  money,  &c.  but  that 

he  did  not  fuffer  his  land  to  defcend.  Upon  demurrer  it  was  ohjedled 
that  this  was  no  good  ifTue.  Williams  J.  cook  a  difference,  where 
the  cafe  arifing  upon  the  afTumpfit  is  in  the  affirmative^  and 
where  in  the  negative.  In  the  firft  cafe,  it  ought  to  be  averred  in 
fact,  that  the  land  did  defcend ;  but  otherwife  where  in  the  negative  ; 
for  there  it  is  fufficient  to  fay  that  he  did  not  fuffer  it  to  defcend* 
And  the  whole  Court  agreed  that  a  good  ilTue  may  be  taken  upon 
this  plea  of  non  permifit ;  and  judgment  for  the  plaintiff. 
2  BuHt.  18,  19.  Mich.  10  Jac,    Gray  v.  Gray. 

ao.  In  trefpafs,  tlie  defendant  pleaded  an  accord  between  the  plain^ 
tiff  and  A.  S.  of  the  one  part,  and  the  defendant  and  others  of  the  other 
part,  that  the  f^d  defendant  floould  pay  to  the  plaintiff,  and  the  Jaid 
A.  S,  in  fatisfaElion  of  the  faid  trefpafs^  fo  much  money  which  he  had 

^aidm 


paid.  The  iphimtiff  n'p/ieJ  there  was  nofuch  accord  between  h:in  and 
the defendani  as  the  defendant  alleged-,  which  ilTue  was  found  for 
die  plaintiff".  But  upon  a  motion  in  arreft  of  judgment,  it  M'as  ad^  • 
judged  xIlTX  here  was  no  i^ne  joined^  becaufe  the  negative  ought  to  be  as 
broad  as  the  afirmaiive^  which  this  was  not ;  for  here  die  affirm- 
ative is  of  the  plaintiff  and  A.  S.  but  the  negative  is  of  the  phin- 
tiff  only ;  and  therefore  it  is  no  negative  and  affirmative.  Roll. 
Rep.  86.  pi.  35.  Mich.  12  Jac.  B.  R.    Carpenter  v.  Starr. 

21.  If  one  fays,  that  not  only  G.  hath  been  at  fuch  a  place,  btst    C  ^^  3 
alfa  H.  it  is  without  doubt  a  plain  affirmative  that  both  have  been 

there  ;  per  Jones  J.     Man  55.  pi.  83.  Mich    15  Can  in  cafe  of 
Hicks  V.  Webb. 

22.  In  covenant y  the  plaintiff  affigned  feveral  breaches  in  not  r^- 
pairing.  The  dckndznt p/e^ded  noninfregit  conventiones.  Adjudged 
that  /wo  negatives  cannot  make  a  good  iffiie,  and  the  breach  is  in 
non  rcparando ;  and  therefore  non  infregit,  &c.  cannot  be  good. 
3  Lev.  19.  Pafch.  33  Car.  2.  C.  B.    Pitt  v.  RufTel. 


(E.  a.  4)     I^uc  taken  on  one  Point  only,  where  there 

arefeveral. 

I.  CT^RESPASS,  Leafe  is  made  upon  condition y  and  depended  upon 
■^  feveral  points  in  tie  dlsjunBive^  that  if  the  plaintiff  cuts  nuood^ 
ox  fails  in  reparationSy  or  does  not  pay  the  rent,  &c.  that  the  plaint  ijff^  may 
re^'uter ;  there  the  leffor  fhall  allege  only  one  point  of  breach,  and 
iffue  ffiall  be  upon  it,  and  not  upon  feveral  breaches ;  quod  nota. 
Br.  IfTues  Joines,  pi.  57.  cites  38  E.  3.  33. 

2.  Debt  upon  indenture  of  loo/j  which  was  of  feveral  covenants^ 
adquas  conventiones  perimplendas  the  defendant  obliged  hhnfelf  in  100/. 
by  the  fame  indenture  of  covenants  s  and  he  pleaded  that  he  had  perform^ 
ed  allj  andjbewed  what  and  hoiu  ;  and  there  the  plaintiff" f /.Kill  fiy  by 
tr:iteflation  that  he  has  not  performed fome^  and  for  plea  that  he  has  broken 
fuch  covenants  and  Jbewed  certainly ;  for  in  debt  the  iffue  fhall  not  be  ' 

ioinedy  but  upon  one  covenant^  be  it  for  debt  by  obligation,  or  by  in* 
denture.  Contra  in  aBion  of  covenant.  Note  the  dlvcrllty.  Br. 
Iffues  Joines,    pi.  52.    cites  9  H.  6.  18.  and    14  H,  4.  accord- 

3.  In  debt  upon   an  obligation,  the  defendant  faid  that  it  is  ^':  *      j 
indorfedy  with  a  condition  that  if  he  find  to  J.  $.  till  21  yrarsy  i(^'""*i^* 
meaty  drinhy  and  apparel  fujicienty  that  then,  &c.     And  he  faid  S.  C. 
that  he  found  him  fufficient  meat,  drink,  and  appnrel  during  the 

time  at  D.  and  held  a  good  and  fufficient  plea,  notwithftanding 
that  he  did  fiot  fhew  what  meaty  drinhy  and  apparel  he  found. 
PcrKeble,  he  did  not  find  fuflicicnt  apparel  during  the  time 
aforefaid,  and  durfl  not  take  iffue  upon  all  the  points  for  the 
doublcnefs,  but  t^ok  iffue  upon  the  whole  time.  And  good  per  Cur^ 
Quod  nota.     Br.  Conditions,  pi.  138.  cites  12  H.  7.  14, 

4.  Debt  was  brought  on  two  bonds.  The  defendant  pleaded 
mn  f  Hit  facia y  or  per  mifias;  and  adjudged  good  by  one  plea. 
Nov,  232.     Dvfjton's  cafe. 

F  2  5.  Cra'e, 


62 


€na(. 


Cto,  C.  J.  Cafe,  &c.  on  two  feveral promifes.     The  defendant  pleaded 

s!  P.  pir^'  ^°'*  ^Jf^^ifi^  ^  ^^  *^^^>  €t  de  hoc  ponit  fe  fuptr  patriam,  but 
Cur.  Trin.  did  not  put  them  feverally  in  iflue  \  yet  this  was  held  well. 
7  Car.  Cro.  J.  544.  ph  4.  Mich.  17  Jac.  in  Cam.  Scacc.  *  Heath?, 
f;,^:  T»'- Dauntley. 

WlHes.*— The  cafeof  Cro.  J.  544.  was  cited  per  Cur.  as  to  this  point.    Sid.  333.  pi.  17.  Pafch. 

19  Cv  2*  B«  R*  in  cafe  of  Palmer  ▼.  LawCon.  < 

« 

6.  If  there  are  2  or  2  things  in  a  declaration  upon  nvhich  an  ijfue 
may  be  joined :  if  an  iffue  be  joined  on  any  of  them,  it  is  well  j 
per  Roll  Ch.  J.  Sty.  150.  Mich.  24  Car.     Jennings  v.  Lee. 

7.  Quantum  meruit  for  goods  fold  and  delivered.    The  de^ 
fendant  pleaded  infancy  in  bar.     The  plaintiff  replied  that  parcel  of 

the  goods  for  which  he  had  declared,  iverefor  necejfary  cloaths  of  the 
infant ;  and  the  reftdue  was  for  meat  and  drink.  The  defendant 
C  ^3  ]  rejoinedy  that  parcel  'was  not  for  necejfary  cloaths^  and  that  the  reftdue 
was  not  for  meat  and  drink,  isf  de  hoc  ponit  fe  fuper  patriam.  And 
upon  a  demurrer  to  this  rejoinder,  it  was  objefted  that  the  de- 
fendant ought  to  put  thefe  allegations  feverally  in  iffue.  Std 
non  allocatur.  Lutw.  Rep.  239.  Trin.  11  W.  3.  Swinburne 
V.  Ogle. 


•  General 
tlTues  woe 
contrived  in 
fuch  words 
as  were  not 
proper  to 
deny  the 
whole  fa^ 
in  the  de- 
claration : 


(E,  a.  5)     *  General  or  Special  Iflues,  what  are. 


I.  i^^ENERAL  iffue  is,  where  the  defendant  makes  a  fliort 
^^  and  peremptory  defence  to  the  plaintiff's  declaration,  and 
is  always  in  the  negative ;  as  non  ajfttmpftt  to  an  aftion  upon  the 
cafe,  nil  4^bet  to  an  a£lion  of  debt,  and  tlie  like.  Heath's 
Max.  75. 

thus,  if  a  charge  was  oftrefpajiy  the  general  iflue  was,  that  the  defendant  was  not  guilty  ^  if  he  were 
charged  with  the  dthtt  that  he  owed  nothing  ;  if  it  were  on  ^fpetialtyj  he  admitted  the  debt,  unlefs  he 
doiUd  the  deedi  becaufe  the  feai  continuing  it  muft  be  diflblved  eo  ligamine,  quo  ligatur  \  for  there  was 
that  credit  given  to  the  folemnity  of  the  feal,  that  be  could  not  lay  he  did  not  owe,  when  it  appeared 
by  the  acknowledgment  of  the  fed  that  he  was  indebted.  But  if  the  debt  were  on  JimpU  contrail y  thea 
he  might  plead  that  he  owed  nothmgy  becaufe  it  did  not  appear  by  the  feal  that  there  was  any  debt  con*  . 
tinuing.  G*  Hift.  of  C.  B.  47, 4S. 

2.  A  fpecial  iffue  is,  that,  where  fpecial  matter  being  alleged 
by  the  defendant  for  his  defence,  both  parties  join  thereupon,  and 
fo  it  goes  either  to  a  demurrer,  if  it  be  auafHo  juris ;  or  to  a 
trial  by  the  jury,  if  it  be  quejliofaBi.  Heath's  Max.  75,  76-  cites 
4H.  8.  3.  Nov.  Lib.  Intration' verbo  Iffue,  &  18  EHz.  I2. 

.  3.  It  was  agreed  that  the  general  iffue  in  a  replevin  for  goods 
taken,  is  non  cepit ;  and  this  for  an  ofiBcer  to  plead,  or  othcrs« 
Clayt.  107.  PL183.  AP"^-  8  Car.  before  Whitfield  J.  Elias 
Hanfon's  cafe. 

4.  &olvet  ad  diem  is  no  general  iffue;  but  becaufe  it  is  an 
ordinary  plea,  the  clerk  does  not  make  up  a  paper  book  of  it  \ 
per  Sir  Samuel  Afhtree.  12  Mod.  44.  Trin.  5  W.  &  M.  B.  R. 
Anon. 

5.  The  plea  of  non  ajfumpftt  infra  fex  annosy  is  a  fpecial  iiRie. 
12  Mod.  103.  Mich.  8  W.  &M.  B.  R.    Brent  and  Edwin. 

6»  Lewd 


6.  Lewd  by  difirefi  is  a  fpecial  plea ;  and  fo  !s  nil  debet ;  per 
Holt  Ch.  J.  12  Mod.  330.  Mich,  ii  W.  3.  B'.  R.  in  cafe  of 
the  King  v.  Speed. 

7.  Rmftu  arreare  is  the  general  ifTue  in  2Jk  avowry^  12  Mod.  354* 
Fafch.  12  W.  3.  B,  R.  in  cafe  of  Horn  v.  Luines. 


(E.  a.  6)     What  Plea  amounts  to  the  General  IJfue^ 

and  fo  not  good. 

I.  1 N  irowr  and  converfion,  the  defendant  ^i!r^^^  afale  in  mar'- 
-*•  irf,  and  fo  jufiifted  the  converfion ;  but  held  not  good,  bc- 

caufc  it  amounts  only  to  the  general  liTue.     Cro.  J.  165.  pL  3. 

Trin.  5  Jac  B.  R.     Johns  v.  Williams. 

2-  In  trover  the  defendant  ^/^a^^'rf,  that  before  the  plaintiff fuggeft'-   C10.J.  319. 

ed  that  the  goods  came  to  the  defendants  hands y  one  5.  A*  luas  poffejfed  ?*•  3\^'C« 

thereof^  and  fold  them  to  the  defendant^  but  kept  them  in  bis  own  J!Jrbu. 

bandsy  and  ifterivards  fold  them  to  the  plaintiff :  andfo  the  plaintiff 

was  poffeffed',  and  afterwards  loft  them^  and  they  came  to  the  defend'^     C  ^4  ] 

ants  handsy  who  converted  them  as  it  was  lawful  for  him  to  do ; 

it  was  held  no  good  plea,  becaufe  it  amounted  to  the  general  ifiue. 

Brown!.  5.    Trin.  10  Jac.  Rot.  3558.     Auftinv.  Auftin. 

3,  In  trover  in  converfion  of  20  hogiheads  of  cyder  in  London^ 
the  dcfcndznt  pleaded  bailment  of  them  to  him  to  redeliver  to  another  in 
the  county  of  Oxford y  tofpend  in  his  houfe^  abfque  hocy  that  he  converted 
them  at  London y  or  eljewhere  out  of  the  county  of  Oxford ;  upon  de- 
murrer it  was  adjudged  ill  becaufe  it  amounted  only  to  the  ge- 
neral iffne.     3  Bulft.  209.  Trin.  14  Jac.    Phillips  v.  Wicks. 

4.  Cafe  upon  a  promife  made  by  J.  S.  the  defendant s  father y  to 
pay  lol.  yearly  to  the  plaintiff  if  he  Ihould  marry  J.  S.*s  daugh- 
ter^ and  alleged  that  he  did  marry  Ker ;  the  d^itndznt  pleaded  that 
the  promife  ^vas  conditionaly  viz.  ifthefaid  J.  5.  gave  him  looo/.  in 
marriage  with  his  daughtery  then  if  he  married  the  daughter  he 
promifed,  &c.  but  thai  J,  S.  had  not  given  him  loooA  abfque  hoc, 
that  he  promifed  modo  (^  forma ;  this  upon  a  demurrer  was  held 
ill,  becaufe  it  amounted  only  10  the  general  iffue*  %  RoU* 
Rep.  350.  Trin.  21  Jac.  B.  R.     Barret  v.  Barret. 

5.  If  in  trover  and  converfion  of  goods  a  title  is  derived  to  them  S.P.  Codfc. 

from  a  fir  anger  y   this   amounts  only  to  the  general  ifluej  but  •^'^t'^c^k^ 

othenvife  if  derived  from  the  plaintiff;  per  Doderidge  J.  Lat.  1 86.  Doderidge^ 

in  cafe  of  Bellamy  v.  Balthorp.  but  \fhwb 

ficdnttff' Mud 
itft-ndant  make  title  by  the  faau  ftrjM,  then  the  plea  is  goo<i« 

6.  In  trover  for  two  oxen,  the  plaintiff  declared  that  he  was  In«W  «c- 

poiTeffed  of  them  as  of  his  own  goods,  and  loft  them,  &c.  the  ]]^)^lf 

defenda  nt  Jtdftifhed  that  one  S,  was  poffeffed  of  them  as  of  his  own  goods^  gecdi^  ivery 

and  kfi  iheiUy  and  at  fuch  a  place  and  day  he  diedy  leaving  the  de*  pUaJpenJ 

fer.datft  his  executory  and  gave  colour  to  the  plaintiff y  who  demurred,  ^^^^^^<^^^ 

becaufe  when  he  counts  that  the  plaintiff  was  poffeffed,  of  them  oniyiochc 

as  of  his  goods,  fee.  and  then  the  defendant  fays  that  S.  was  sc-ciaiif.' 

F  3  poffeffed  '"^'  ""^^^' 
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it  be  where  pofltffed  of  thcm  as  his  goods,  this  amounts  only  to  not  guiltr* 

titkof""*  Lat.  185.  in  the  cafe  of  Bellamy  v.  Balthorp;  this  cafe  was 

lands.  Lat.  (hcwn  to  the  Court  by-Serjeant  Hendon,  he  beinjr  rcquefted  fo  to 

'^c'lr^*-'^^''  ^  ^^  ^  ^^^^  *^  which  he  Was  counfcl.  Mich.  2  Can  in  C.  B.  be- 

cafc'of  '  tween  Styles  and  Snelgravc* 

Beliamy  v.  Balthorp. 

Godb.  373.        1^^  i„  tro^ycr  of  20  load  of  grain  in  the  ward  of  Cheap,  I^on- 
S.  c.  Vnd     ^^^  5  ^^  defendant  jyjl'tjied  by  a  Itafe  tf  tin  tithes  of  all  grain  in 
judgment       the  parijb  of  E,  by  force  whereof  he  was  pofTcflcd,  that  the  grain 
^\'  '^1-        grew  in  the  /aid  pariffjy  and  he  took  them  fevered  from  the  nine  parts 
for  iithe^  and  was  pojjlffed  ofthcm^  and  at  E,  aforefaid  lojl  them^  and^ 
that  J*  found  th^m  and  dJUvered  them  to  the  plaintiff  to  keep  fafclyy 
hy  which  the  plaintiff  was  pojfffed  of  them  till  he  'in  the  ward 
of  Cheap,  &c.  lod  them,  and  the  defendant  took  them  and  converted 
than  to  his  own  vfe  ;  plaintiff  demurred,  becaufe  the  plea  amounted 
only  to  the  general   ilTuc.     And  judgment  was  given  by  the 
whole  Court.     Lat.  184.  Mich.  2  Car.  Bellamy  v.  Balthorp. 
Admitted  8.  In  an  aftion  on  the  cafe  for  common^  plaintiff  declared  that 

V^\\  t"^  '^^  defendant  put  his  cattle  on  fuch  lands,  Jo  that  the  plaintiff  could 
3 Mod.  166.  not  in  tarn  amplo^  ^c.  modo^  enjoy  the  fame;  the  defendant  pleads 
In  the  cafe  that  he  put  in  his  cattle  rightfully^  and  that  the  plaintiff  hadfufficient 
of  New-  common  ;  and  upon  a  fpecial  demurrer  it  was  agreed  that  this  plea 
Cexsvvicic,  amounted  to  the  general  iffue ;  but  the  Court  were  all  of  opinion 
that  where  that  yet  the  plaintiff  had  no  caufe  of  demurrer  for  that  reafon 
nrift{Tn'  alonc  ;  for  the  defendant  may  well  difclofe  the  matter  of  law 
matters  of  in  pleading,  which  is  much  cheaper  than  to  have  a  fpecial 
/flw,  the  verdift,  and  that  this  is  on  the  fam»e  reafon  of  f:iving  of  colour  ;  but 
InJypVad  ^^  ^^^  matter  by  which  the  defendant  juftifies  be  all  matter  of 
Jpeciallyy  faft,  and  proper  for  the  trial  by  jury,  then  the  defendant  *  ought 
iut  where  to  plead  the  general  iffue.  2  Mod.  274.  Mich.  29  Car.  2.  C.  B. 
faa!"ihl^    Birch  V.  Wilfon. 

general  iflue  muft  be  pleaded. 

9.  In  cafe  the  plaintiff  declared  that  the  defendant  exhibited  a 
petition  agalrfl  him  to  the  king  in  council y  for  ereHing  cottages  in  Kingf 
wocd-chafe  in  Glottceferfljiley  and  that  he  was  compelled  to  appear  at 
great  expencc,  and  was  aften^rds  difcharged.  The  defendant 
pleads^  that  the  chafe  was  injured  by  ereBing  the  f aid  cottages y  by  dig- 
ging pits,  and  by  the  plaintiff^  making  a  warren  there,  &c. 
Upon  a  demurrer  it  was  objedled,  that  this  plea  amounted  to  no 
more  thp.n  the  general  iffue  ;  for  the  queflion  is,  whether  the  de- 
fendant had  falfely  charged  the  plaintiff  before  the  king  in  council, 
which  is  only  matter  offaEty  and  therefore  fhould  have  pleaded  not 
guilty.  And  the  Court,  except  Allibcne  J.  advifed  the  plaintiff 
to  waive  his  demurrer,  and  the  defendant  to  plead  the  general 
iffue.  3  Mod,  166.  Hill.  3  Jac.  2.  B.  R.  Newton  v.  Cref- 
wick. 

JO.  In  many  cafes,  though  a  man  pleads  a  thing  which  may  be  given 
iff  evidence^  yet  this  fliall  not  amount  to  a  general  iffue  ;  as  where 
the  plea  goes  by  way  of  confeffion  and  avoidance^  as  in  trepafsy  where 
the  defendant  ackmwled^es  the  plaintiff  to  have  gcod  caufc  of  aEtiotiy 

unlefs 
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nnlefsfir  the  matterwlnch  the  defendant  \i^%  pleaded  in  hisplea^  and  in 
fuch  cafe  fuch  plea  ihall  not  amount  to  a  general  iflue ;  per  Holt 
Ch.  J.  Skin.  362.  pi.  5.  Mich.  5  W.  &  M.  B.  R.  Reeves  v. 
Pepper. 

1 1.  In  cafe  upon  a  bill  of  exchange^  the  dt{cndzntf  leaded,  that  after 
he  badac^ted  the  billy  he  gave  a  bond  in  difcharge  thereof;  and  upon 
a  demun'er  it  was  objected  that  it  amounted  to  the  general  ifliie^ 
becaufe  the  debt  on  the  bill  being  extinguiihed  by  the  bond,  the 
defendant  ought  to  have  pleaded  non  aflumpfit,  and  to  have  given 
the  bond  in  evidence ;  and  the  Court  feemed  of  that  opinion. 
5  Mod.  314.  Mich.  8  W.  3.    Hackfliaw  v.  Clerke. 

12.  In  trefpafs  the  defendant  pleaded  a  right  in  the  biihop  of  S.  Skin.  674. 
by  prcfcription,  to  grant  replevins  in  fuch  a  manor,  and  that  the  ^*  ?*  ^" 
borfe  in  queftion  was  the  horfe  of  J.  S.  aflranger  ;  that  xht plaintiff  by  the  name 
cepit  {5*  imparcavit  equum  prsedift.  and  that  by  virtue  of  a  replevin  the  of  Halkt 
defendant  took  tbefaid  horfe.  &c.  The  Court  held  this  plea  no  more  l"  ?iI^*"T 

1  -  »»rr-  r»i  r  i  f-  /»«rf*»       v»artn«  300. 

than  the  general  inue,  for  it  does  notfo  much  as  admtt  a  poffeffion  s.  C  ac- 
in  theflmntiff:  for  the  taking  and  impounding  gained  no  poflef&on  cordingiy.— 
to  the  plaintiflF,  but  the  horfe  was  thereby  only  in  cuftody  of  1.^^ a*-** 
the  law,  and  fo  no  colour  of  a£tion  in  the  plaintiff;  othemsjife  per-  cordingif... 
haps  if  it  had  been  cepit  bf  detinuit.     i  Salk.  394.   pi.  i,    Pafch.  **  *'^^- 
9  W.  3.  B.  R.    HoUcr  v.  Bulh.  '^^J;^' 

^— Ld.  Raym.  Rep.  2x8.  S.  6> 

16.  In  affumpfit  the  defendant  pleaded,  that  he  had  performed  all  The  r&. 
things  on  his  part  to  be  performed ;   it  was  ruled  that  this  amounts  ^^ 
only  to  the  general  iffue.     Salk.  394.  pi.  3.  Mich.  2  Ann.  B.  R.  quaere,  be. 
Sea  V.  Taylor.  caufc  he 

fays  the 
afrump6t  is  admitted  3  fo  that  this  is  but  a  difcharge. 

I  66-] 

(E.  a.  7)     General  IflTue.     Not  nece/fary.   In  what  ^?^i^'^'^) 

Lajes. 

• 

I.  CTRKSPjISS  by  a  bi/hcp  in  a  park,  the  defendant  faid  that  he^did 
-^  it  when  the  iemporaliies  were  in  the  hands  of  the  king,  obfque 
hoc  that  he  is  guilty  befure ;  and  a  good  plea,  and  Ihall  not  be  drove 
to  the  general  iil'ue,  by  which  he  faici  that  he  was  guilty  fuch  a 
day  after.     Br.  General  Iflue,  pi.  66.  cites  39  E.  3.  19. 

1,  In  debt  againft  executor  the  defenduntfaid,  that  the  teflator  gave 
to  him  all  his  goods,  except  fuch.  Sec,  by  which  he  took  them,  and  to  the 
rtfi  plene  admini/lravit.  Caund.  faid,  all  amounts  to  plene  admini- 
ftravit ;  and  yet  per  Cur.  the  plea  flvall  be  entered,  and  he  fhall  not  *    • 

be  drove  to  the  general  ifl\ie  for  doubt  of  the  intelligence  of  the 
Ijymen,     Br.  General  Ifluc,  pi.  91.  cites  11  H.  6.35. 

3.  In  trefpafs  the  dcfndanifaid,  ihat  the  plaintiff  made  his  fervants 
to  put  in  the  bcafls,  and  when  he  had  notice  he  chafed  than  out,  judg- 
ment, &c.  And  a  good  plea,  without  being  drove  to  the  general 
ilTue;  and  the  plaintiff  faid  that  de  fon  tortdemefne,  without  fuch 
caufe;  and  the  others  e  contra,  Br.  General  Iil'uc,  pi.  58.  cites 
2J  li.  6.  39.         ' 

F  4  4.  In 
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4.  In  irefpnfs  ofgodds  tahfi^  the  defendant faid^  that  J,  N.  nvaspof* 
pjfed  and  but  led  to  the  defendant  in  another  county  ^  and  commanded  him 

to  take  thenjy  and  he  did  it  at  jD,  in  a  foreign  county,  and  re^deiivered 
them  to  the  f aid  J.  N,  Abfque  hoc  that  he  took  them  in  the  county  in 
the  'writ ;  and  a  good  plea,  per  Cur.  and  fhali  not  be  drove  to  the 
general  iflue,  for  otlierv/ifc  he  may  lofe  his  evidence,     Br.  General 

IfTuc,  pi.  77.  cites  ^2  E.  4,   39. And  concordat   the  fame 

year,  fol.  19* 

5.  In  trefpafs  of  heating  his  fcrvant,  the  defendant  may  fay  that  he 
was  not  fervasit  of  the  plaintiff ;  and  fhall  not  be  drove  to  the  gene- 
ral iflue.     Br.  General  IfTue,  pi.  80.  cites  5  H.  7.  3. 

6.  The  general  ifTuc  is  to  be  taken  where  a  man  hath  not  any 
colour.  Le.  17S.  pi.  251.  Trin.  31  Eliz.  B.  R.  in  Ward  and 
Blount's  cafe. 


{£•  a.  8)     General   Iflue.     Good.     In  what  Cafes. 

I.   1  N  maintenance  the  defendant  pleaded  not  guilty ,  &  non  allocatur, 
^  ^   hilt  fhall  anfiver  to  the  point  of  the  ivrit :  and  fo  he  did,  and 

faid  that  he  did  not  maintain.     Br.  IfTues  Joines,  pi.  16.  cites  % 

8  H.  6.  36. 
AI,^a\\t  may        2.  .Not  guilty  is  a  good  ijjue  in  ravifhment  of  ward  yfor  the  writ 
^m^ihalas    ^^  ^  ^  armis.     Br.   Iffues  Joines,  pL  34.   cites  2  E.  4.  (S.   per 

Br.Wacs    '    Moilc. 
Joinet, 

pi.  34.  cites  2  £•  4.  6k  per  Moyle. 

3.  In  an  aftion  of  trefpafs  for  battery^  not  guilty  is  a  good  ifluo 
if  the  defendant  committed  no  battery  at  all.     Co.  Litt.  282.  b. 
Cro.  E.  ^,  In  cafe  the  ^W\nt\{^  declared  upon  a  ctf/lom  of  the  parifhyZ^r  the 

I*  C  ^a'c-^*  parfon  to  keep  a  bull  and  a  boar,  for  the  increafe  of  the  cattle  of  the 
cordingiy ;  inhabitants,  &c.  and  that  the  defendant  being  parfon,  and  the  plain** 
for  not  guit-  tiff  an  inhabitant,  &c.  the  defendant  Ixid  not  kept  a  bull  nor  boar  for 
%afancelrt  4y^^^^9  ^^^  damnum  of  the  plaintiff.  The  defendant  took  thecujiom  by 
2  negatives,  protcflathn^  and  for  plea  pleaded  not  guilty.  Upon  a  demurrer  thi 
which  can-  plaintiff  had  judgment,  becaufe  where  the  offence  is  for  a  non^fea^ 
SrucTnT*"  /^^^^»  ^^^  *  defendant  fhould  not  plead  not  guilty;  but  he fhould plead 
more  than  in  the  affirmative  y  andfje^v  that  he  had  done  the  thing  ;  for  the  protef- 
a  affirma-  tatioH  is  not  good  to  the  cuflom,  which  is  the  very  ground  and  fub- 
d't^IjzH.  ftance  of  the  aQion.  Mo.  335.  pi.  481.  Trin.  36  Eliz.  Yeld- 
€.  *3.  But  ing  V.  Fay. 

in  an  a<S{ion 

for  mhfmjance  it  is  otberivife. 

*  C  67  ] 

5.  In  a£lion  upon  the  cafe,  upon  a  motion  in  arreft  of  judg* 
ment,  it  was  held,  that  where  a  defendant  pleads  not  guilty  to  an 
aiiion  on  the  cafe  on  apromife,  it  is  not  a  good  iffue,  nor  amendable 
by  any  ftatutc,  but  in  aftion  upon  rhe  czkfor  a  deceit,  or  any  lurongy 
it  is  a  proper  iffue.  Palm.  393.  Mich.  21  Jac.  B.  R.  Turner 
V.  Turbervill. 

6.  In  affumjftti  &c.  the  defendant  pleaded  net  guilty.     The  jury 

found 
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found  that  he  was  gtaliy^  and  that  be  pnmnfed  moda  t^formay  prwt^ 
&c.  It  was  infilled  in  arreit  of  Judgment,  that  not  guilty  is  no 
iflue  in  this  cafe.  And  the  juxy  finding  farther,  quod  aflumpfit  is 
Void,  becaufe  it  was  not  in  iffue ;  but>peT  Windham  and  Twifden 
only  in  court,  this  is  cured  by  the  verdi£l  at  leaft.  And  by  Wind- 
ham, not  guilty  is  a  good  plea,  and  iflue  in  aflumpfit  \  for  this  is 
trcfpafs  upon  the  cafe.  And  they  gave  judgment  for  the  plaintifil 
Ley.  142.  Mich.  16  Car.  a.  C.  B.  Elrington  v.  Doihant 

I    (E.  a.  9)     Plea&     What  Pleas  arc  JJfues  in  tbem^ 

/elves. 

I.  'T'HERE  arc y&iw^ /w^fl^w//<Mj' that  arc  iflTues  of  themfelves^ 
-^     whereunto   the  defendant  or  plaintiff  cannot  reply   no 
more  than  to  a  general  iflue,  which  is,  et  prxdi&us  A.  fimiliter. 
Co.  Litt.  1 26   a. 

2.  As  if  the  tenant  voucb^  and  the  demandant  counterpleads^  that  the 
xwtcbee  or  any  of  his  ancejiors  had  any  things  &c.  thereof  he  might 
make  afeojfnunt^  he  (hall  conclude  et  hoc  petit  quod  inquiratur 
per  patriam  &  pr%di£lus  tenens  fimiliter.     Co.  Litt.  1 26.  a. 

3.  Sd  in  2.  fine  pleaded  by  the  tenant^  &c«  the  demandant  may  fay 
qmd  partes  fims  nihil  hahuerunt^  &c  hoc  petit  quod  inquiratur  per 
patriam,  &  pTzdidus  tenens  fimiliter.     Co.  Litt.  126.  a. 

4.  So  in  a  writ  of  dower^  the  tenant  pleads  unques  feifie  que  dower^ 
he  (hall  conclude,  et  de  hoc  ponit  fe  fuper  patriam,  &  prsedi^ui 
petens  fimiliter.     Co.  Litt.  1 26^  a. 

5.  Demurrer  is  an  iflue  in  law.     Co.  Litt.  284.  a. 

(E.  a.  10)     Oi  joining  IJJues.     And  Rules  relating  s«e(E.i.s). 

thereto. 

T.  'T^  HE  iflue  ought  to  be  joined  upm  the  mcft  material  thing  in 
^    \h^  declaration  or  bar.   Jenk.  326.  pi.  45.  cites  21  H.  6.  12. 
30  H.  6,  7.  3  H.  7.  7.  13  H.  7.  21.  5  E.  4.  136. 

2.  Where  the  iflue  \s  joined  of  the  part  of  the  defendant^  the  entry  Co»  ^1^. 
if,  tl  de  hoc  ponit  fe  fuper  patriam  :  but  if  it  be  of  the  part  of  the  ^Ijlg.  p.* 
plaintiff y  the  entry  i j,  et  hoc  petit  quod  inquiratur  per  patriam.     And  Brown*« 

fb  is  the  courfe  ;  per  Hales  Attorney-general.     Br.  Iflues  Joines,  '^***  '°* 
pi.  I.  cites  26  H.  8.  3. 

3.  He  that  pleads  the  firft  negative,  fhall  conclude  the  iflue.    [  <$8  3 
Brown's  Anal.  lo.  . 

4.  If  the  defendant  doth  plead  in  the  negative  to  the  writ,  the 
plaintifl^  fhall  reply  in  the  affirmative y  and  conclude  the  iflue. 
Brown's  Anal.  10. 

5.  In  trefpafs  by  a  common  perfon,  the  defendant  pleadfd  that  his 
Jather  wasfeffedoi  the  land  in  fte,  where,  &c.  and fo  feifed  died 
Jeifed;  after  nvbofe  death  he  entered  as  fan  and  heir  to  him,  and  gave 

colour  to  the  plaintifi^.    The  plaintiff  replied^  that  his  father  did  not 

di9 
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die  thereof  Jiifed :  this  is  not  good,  but  he  ought  to  mairitain  the  count 
abfqe  hoc  quod  obltt  fe'ifttus.  Per  Manwood  Ch,  B.  Sav.  64. 
pi.  136.  Pafch.  25  EJiz.  in  cafe  of  the  Queen  v.  Lord  Barklev 

6  ai'.  ' 
Bond  to  pay  .  2.  In  debt  Upon  a  bend  of  loc  I.  conditioned  to  pay  y  i  /.  on  fuch  a 
i^fcndant**^  day,  the  Acicndznt  pleaded  that  he  paid  thefaid  21  L  at  the  day,  &c. 
pleaded  pay-  The  plaintiff  r^AVrf,  that  he  did  not  pay  thefaid*  ^i  /•  at  the  day  y  (and 
ment  of  fo  miftook  2 1  for  5 1 ,)  and  concluded  to  the  country y  and  had  a  verdift 
Mtt'iffn'  ^^^  judgment  in  C,  B.  And-  upon  a  writ  of  error  brought  in 
plied  non-  B.  R.  this  judgment  was  reverfed,  becaufe  there  was  no  iifue 
payment  olr  joined.  Cro.  C  593*  pi.  7.  Mich.  16  Car.  B.  R.  Derby  v. 
;:Vifui:"    Hemmings. 

and  judgment  reverfed.     Ceo.  J.  585.  pU  7.  Mich.  18  Jac.  B.  R.     Sanback  v.  Turvey. 

?«feTrF.b)  ^^-  ^'  ")     Tendered.     In  what  Cafes  an  Jffite  (hall 

be  tendered  which  Jhall  not  be  tried. 

Br.  Q^are  I*  T  SSUE  fhall  be  tendered  which  fhall  not  be  tried  ;  as  in  quare 
Injpedit,  pi.  1  j^p^Jj^  if  the piaintiJF counts  of  a  prefentation  of  his  anceftoTy  and 
S.C.— Br.  of  another  prefentation  by  his  tenant  for  term  of  life,  as  he  ought,  if 
Replication,  fucli  there  be  \  the  defendant  fhall  plead  to  the  fir fi  prefentation^  and 
pl,  41.  cites  ^^//y-jj^y^^^^^^^  thatthe  tenmt  did  not  prefenty  prifl  s  mdthcplaint^ 

fhall  not  reply  to  it,  but  to" the  firfl prefentment ;  quod  nota.  And 
this  .makes  the  iflue  only;  for  ^e  fecond  prefentation  does  mi  male 
title  to  the  plaintiff,  and  yet  be  ought  to  make  mention  thereof; 
for  it  is  the  laft  prefentment.    Br.  IfTues  Joines,  pL  67.    cites 

7  E.  4.  20.* 

Br.  Atow-         2.  So  where  the  lord  avo^vs  for  rent  payable  at  Michaelmas,  the 

ry,  pi.  106.  plaintiff faid  thai  it  is  payable  at  Chriflmas,  and  not  at  Michaelmas; 

4;  16.  S.C.  ^''^  ^^  ^^  *^^  nothing  arrear^  the  defendant  (liall  not  anfwer  to  the 

nothing  arreary  but  that  the  rent  is  payable  at  Michaelmas.    Quod 

nota  bene.     Br.  General  IfTue,  pi.  42.  cites  21  E.  4.  17. 


(E.  a.  1 2)     Several  Iffttes.     Allowed  in  what  Cafes. 

Br.  Conu-  j^  CTHREE  ijpieswerc  permitted  between  the  deinandatit  and  thofe 

cites  S.  C.  *  ^^^  demanded  conufance  in  a  re-fummons  for  fail cr  cf  right  y 

—Br,  Re-  becaufc  the  king  was  in  a  manner  party  to  affirm  the  jurifdictiou  of 

fummons  his  court-     Br.  Iffues  Joines,  pi.  4.  cites  40  E.  3.  u, 

pi.  38.  ciU3  ''  '   r     -T  -T  J 

r  60  1  ^'  ^^'fp^fe  ^g^-^^lfl  J'  and  two  others.     The  two  juflificd  the  iohing 

Br.  Aid,  pi.  from  the  plaintiff y  as  fervants  of  J,  their  maficry  becaufe  he  was  *uillein 
45.  cites  fQ  j^  and  would  not  be  juftificd,  and  fo  to  ilTue ;  and  had  aid  otj* 
who  came  and  joi?u'd  in  aidy  and  alfo  pleaded  upon  the  original  the  fame 
plea  in  dijahilityy  &c.  And  the  opinion  was,  that  both  iffues  are 
triable,  and  the  one  does  not  make  an  end  of  all.  But 
quare,  if  the  one  iffue  be  tried,  if  this  fljoil  not  be  e/loppel  between 
J.  and  the  plaintiff,  if  it  be  pleaded.  Br.  Iflues  Joines,  pi.  9.  cites 
8  H.  4.  I  ;• 
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(E.  a.  13)     Trial  per  Pais.     The  Original. 

1.  TT  is  not  to  be  doubted  but  that  the  moji  ancient  form  of  trial  in 
^  cafes  civilf  as  title  of  land,  debt,  trefpafs,  docinue,  &c.  and 
in  cafes  criminal^  as  murder,  burglary,  felony,  &c.  was  by  a  certain 
number  of  fivcrn  men  of  good  credit  and  integrity,  who  upon  tefti- 
mony  given  before  them,  as  to  the  matter  of  fa£l,  were  to 
judge  and  determine  thereof.     Dugd.  Orig.  Jurid.  64.  cap.  25. 

2.  This  kind  of  trial  here  in  England  was  ieri^wd  from  the  Danes^ 
and  they  derived  itfrom  the  Goths.  Dugd.  Orig.  Jurid.  cites  Olaus 
Wormius  Monument.  Danic.  lib.  i.  cap.  10.  page  71.  And 
Dugd.  Orig.  Jurid.  71,  cap.  27.  fays,  that  trial  by  combat  being 
at  length  deemed  unc^hriiUan,  H.  2.  referred  it  to  the  choice  of  the 
perfon  challenged,  (viz.  the  fuppofed  wrong-doer  or  defendant,) 
whether  he  would  defend  his  title  in  that  fort,  or  put  it  upon  trial 
by  oath  of  1 2  good  and  lawful  men,  to  be  chofen  out  of  the  neighs 
bourhood,  (as  in  the  Saxons'  time,)  which  trial  was  then  and  fince 
called  the  trial  by  great  afjife. 

(£•  a.  14)     Triable  per  Pais.     What  IJfues  are. 

I.   I N  error  it  was  awarded,  that  where  it  was  alleged  in  afjife  of  Br.  Error, 

f^^frfo^ce  in  D.  that  the  ufage  is  that  he  nvho  has  beenfeifed  by  s. C^*  "*** 
40  ^veehsfball  not  be  oufled^  though  he  has  no  titUy  unlefs  by  writ  of  the  Br.  Exdn- 
king  byfuity  which  was  tried  by  jury,  yet  this  is  no  error  5  for  though  8»ifl»««tf 
the  ufage  be  a  law,  and  that  the  law  is,  that  what  is  law,  and  s.  C.-l^ 
what  not,  (hall  not  be  tried  by  jury,  but  by  record  or  by  judgment ;  Br.  Cuttom, 
yet  this  b  not  error,  and  efpecially  where  the  party  agrees  to  the  ^'  o^'a"? 
iflue  for  his  advantage;  for  a  thing  may  be  ufed  for  the  cuftom^  Brooke  fays, 
which  is  not  the  cufhm  in  fail.      Br.  Cuftoms,    pi.  21.    cites  itfeems 

21  E.  3.  46.  there  that 

•^    ^  cuftom  of 

the  country^  or  9f  a  bafi  ewrt^Jball  tt  tried  iy  the  country y  or  by  the  homage. 

•[70  ] 

2.  Intent  may  be  tried  per  pais  5  as  refcous,  where  the  lord  came  Br.Refcous, 
to  di/lraitty  and  Jaw  the  beafts^  and  the  tenant  chafed  them  outy  and  the  \l  c!  So 
hd  took  them ;  and  the  iflue  was  taken  if  the  tenant  chafed  out  the  in  informal 
beafts,  to  the  intent  that  the  lord  ihould  not  diftrain  them  or  not.  '^"^^^  '^^ 
Br.  Ifluesjoines,  pi.  45.  cites  44  E.  3.  20.  the  i/fuewas 

jtirtd  if  the  intent  of  tke  defendant  noto  Jhippcd  certain  wcof,  was  to  carry  it  to  A*  in  Flanders^  and 
etttaCaiiceornot,     Br.  IflTucs  Joinei,  pi.  22.  citci  37  H.  6.  12.  S.  P.  per  Choke  and  Lit- 

tleion,  that  it  fkall  be  tried  per  pais  j  but  Lictletpn  doubted  in  what  county  it  ihould  be  tried.     Br» 
Trials,  pi.  151.  cites  19E.  4.  6. 

•  By  the  ftatute  of  i  *  2  Ph.  &  Mar.  cap.  iT.  touching  importation  of  coin  counterfeit  of  foreign 
awney,  it  muft  be  to  the  intent  to  utter  and  make  payment  of  xhe  fame  j  and  though  the  heft  trial  of 
an  iiHeDtioD  is  by  the  a^  intended,  when  it  is  done  j  yet  the  intent  in  this  cafe  may  be  tried  znd  found 
hr  (jTcmfianus  cf  faSfy  by  words,  Utters,  and  a  thoufand  evidences,  befidcs  the  bare  doing  of  the 
M.    H.  Hitt.  Fl.  C.  229. 

Ai  In  cafeof  thofe  many  afts  that  prohibit  lading  of  wool,  gold,  filver,  &c.  with  an  intent  to  tranf- 
fKiit  the  fame,  whereby  fome  arc  made  felony,  Sec,  the  intent  ihall  be  tried  in  thofe  cafes  (being  joined 
nutiafi  »a)  by  circvjmftances  that  evidence  ih«  inteuC  of  ih«t  adUonj  for  though  hart  intentions 

(4nu9t 
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tawnst  recehve  tny  trial,  yet  mttntions  jcliied  xvitb  an  ovtrt-aSy  ax  here  tmjwrtat'on,  in.tj  hi  trkJviA  ^if. 
covered  iy  evtMmfiaftctt,     H*  Hift.  PI.  C.  129. 

So  tbatf  it  feemSy  tbe  very  tmpcrt'tng  of  counterfeit  money,  pur  merchandiser,  ice.  to  the  iwtent  f  mer. 
thandize  or  make  payment  therewith,  though  no  fuch  merchdndize  or  payment  be  adiutlly  made, is  treafen 
by  this  Itatute,  if  the  pftrty  importing  know  it  to  be  fuch  j  and  chat  ai  well  his  iatcMt  ai  hjk  knowUdgt 
lies  ina'verment  and  proof.     H.  Hift.  Pi.  C*  229. 

But  per  Hoit  Ch.  J.  intention  cannot  be  tried  ^  at  that  a  man  did  fuch  a  thingt  as  that  he  took  out 
fnch  a  writ  ea  intentione,  to  do  fo  or  fo,  is  not  triable.  Indeed  fometimes,  upon  another  foci  put  in  iflue, 
the  jury  ihall  try  the  mttnt  collateraily,  as  in  caje  of  murder*  i%  Mod»  574*  Mich.  13  W.  3.  B.  R. 
in  cafe  of  Hajwatd  v.  Kinfey. 

J'*  J""^-  3-  The  hounds  ofaparijb  was  tried  per  pais,  betiveen  a  par/on  and 

i*9.*c?t'«  '    thefervant  of  another  par/on^  if  the  tithes  grew  in  the  one  parifli  or 
S.  C.  the  other.     Br.  Trials,  pi.  17.  cites  50  E.  3.  20. 

4.  Iflue  which  is-  matter  in  law  ihall  not  be  tried  by  jury.    Br. 
Ifiues  Joines,  pL  54.  cites  9  H.  6.  38. 

5.  In  pracipe  quod  reddat  at  the  grand  cape,  the  tenant  came  ready 
to  aver  that  hi  was  notfummoned  according  to  the  lanx>  of  the  landy  per 
pais  ;  and  it  was  doubted  if  it  fball  he  tried  per  pais^  or  hy  ley  gager 
of  nece/jHty.  And  the  bed  opinion  was,  that  if  caufe  he  fbenun 
that  he  isjicij  fo  that  he  cannot  come^  or  if  they  be  mayor  and  rommon* 
dlty^  reclufcy  or  priors  of  clofe  religion j  that  upon  fuch  caufes  Jhewn  it 
may  he  tried  per  pais ^  and  otherwife  not ;  for  the  ufage  of  law  can- 
not be  changed,  unlefs  for  fpecial  caufe.  Br.  Trials,  pL  3.  cites 
33  H.  6.  8. 

^o'^T'r  ^'  ^^^  Markham  Ch.  J.  recdrd  before  time  of  memory  {hall  not  be 
cites  S. C*  *^^^^  ^^  ^^^^  ^^y>  "O  more  than  a  deed  made  before  time  of  memory. 
Andiayt,     Br.  Record,  pi.  54.  cites  1  £.  4.  6. 

that  Billing* 

Serjeant,  denied  that  of  the  record,  l>ut  confefled  the  fpecialty  ;  therefore  Brooke  makes  a  quarre.   And 

per  Cur.  of  fine  levitd  he/pre  time  of  mtmory,  execution  iyfcire facias  cannot  he  notv  tried, 

7.  It  Ihall  be  tried  per  pais,  whether  a  man  be  adherent  to  the  ene^- 
mies  of  the  king  beyond  fea  or  not ;  per.  Nele ;  but  Littleton 
doubted  in  what  county  itfhoidd  be  tried.  Br.  Trials,  pi.  151.  cites 
19  E.  4.  6. 

8.  In  all  cafes  where  the  matter  is  to  be  tried  by  the  difcrction  of  the 
jujiicesy  they  may  fend  it  to  be  tried  by  the  country.  Br.  Appeal, 
pi.  47.  cites  21  H.  7,  40.  by  all  the  juftices  of  B.  R. 

Codb.  fc.  9.  Debt  upon  bondy  conditioned,  that  whereas  the  plaintiff  was 
P^-74^S.C.  ;„  pofleflion  of  fuch  lands,  if  B.  G.  nor  J^.  R.  nor  W.  T.  did 
^^  ^*  difturb  him  by  any  indireH  means y  but  by  due  courfe  of  law y  then,  &c« 
The  defendant  pleadedy  that  neque  B*  G.  nee  W.  R.  nee  W.  f.  did 
dijlurb  himy  &c.  It  was  infifted,  that  this  cotdd  not  be  tried  eitl^er 
by  judge  or  jury  ;  not  by  the  country,  for  they  cannot  know  what 
is  a  due  courfe  of  law  5  not  by  the  Court,  becaufc  the  defendant 
had  not  alleged  in  certain  by  what  due  courfe  of  law  the  plaintiff 
was  difturbed.  The  Court  feemed  to  think  it  was  not  good  i 
&  adjornatur.  2  Le.  197.  pi.  298.  Mich.  29  Eliz.  B.  R* 
Dighton  V.  Clark. 

10.  Sealing  and  delivety  of  deeds  fliall  be  tried  by  the  jurors,  &c« 
Co.Litt.  225.  a. 

11.  The  jury  cannot  try  whether  a  man  he  conftliarius  ^  in  lege 
eruditusy  &c.    Sec  (F)  pi.  15.    Broughton  v  Prince, 

12.  In 


L 


Crifrt.  70  % 

It,  In  a  quart  impeJlt  by  the  patron  againjl  the  hi/hop^  who  had  S.  C.  cltcl 
fUadcd  that  the  pariJhiQners  were  Welfimen^  and  could  not  under ftaud  f'^^'^*^^' 
Englifii  and  thai  the  clerk  he  prefentcd  could  not  underfland  Welp  ;  Lane  ▼. 
and  die  patron  replied^  that  the  clerk  could /peak  Weljh  ;  anil  upon  Goim:m. 
demurrer  it  was  adjudged  a  good  iffuc,  and  that  furh  matter  might    [  74  ] 
be  tried.    Ow.  127,  128.  cited  per  Hern  Serj,  in  cafe  of  Lane  v. 
Cotton. 

13.  In  debt  upon  a  hnd,  on  condition  to  pay  20I.  wUhln  a  Cro.  1,727 
tnonih  after  the  obligee  had  a/on,  that  did  or  could  Jpeak  the  Lords  ^^^'^^^f^ 
prayr  in  Engli/hy  that  he  could  be  underjiood ;  the  plaintiff  pleaded  £iii.  C.  fi. 
that  he  had  a  fon,  qui  loqui  potuit  prccationem  Domini^  ut  inteJligi  ^a-^*  ♦• 
potuerit;  and  the  defendant  demurred,  bccaufe  it  was  pleaded  s.'^c^fafL 
that  he  had  a  fon  qui  loqui  potuit,  for  that  is  a/ecret  ability  that  the  whole 
cannot  be  known.     Anderfon  Ch.  J.  and  Kingfmill,  and  GIan«  9^^^^  ^* 
vill  J.  held  the  iffuc  good  5  but  Walmfley  contra,  that  it  is  a  fecret  jffje^^a 
thing,  and  cannot  be  tried.     Ow.  127.     Lane  v.  Cotton.  well  triable  j 

for  the  CPU' . 
ditim  being  is  the  di^unBivty  he  may  allege  the  one  or  the  other  at  his  eIe£llon  ;  and  his  power  of 
fpeaking,  &c.  ihatl  be  proved  upon  the  evidence  by  fuch  ai  had  heaVJ  him  recite  ic  j  but  the  moft 
ape  and  proper  ilfue  had  been,  that  he  had  a  Ton  qui  Ucutus  JitUg  and  fn  have  tried  a  thuif  adualiy 
done* 

14.  Whether  land  be  reputed  parcel  of  a  manor  fliall  not  be  tried 
by  the  country,  becaufe  it  is  too  uncertain  for  them  to  try ;  for 
it  may  be  reputed  fo  by  fome  perfons,  and  not  by  others,  and  for 
a  fliort  time,  &c.  per  North  Ch.  J.  in  delivering  the  opinion  of 
the  Court.  Freem.  Rep.  207.  pi.  212.  Pafch.  1676.  C.  B.  Lcc 
V.  Browne. 

15.  Where  an  account  render  is  brought,  if  the  defendant  will 
j)]c2d  plene  computavit^  and  offer  to  bring  the  money  into  court, 
that  will  (ignify  nothing :  for  that  in  a  trial  upon  an  action  of 
etccountj  the  jury  have  nothing  todo^  unlefs  an  account Jlated  be  proved; 
but  an  account  mujl  be  before  auditors^  for  they  are  the  judges,  and 
not  the  jury.    L.  P.  R.  31.  cites  Pafch.  9  W.  3.    B.  R. 

16.  Upon  an  indiftment  on  the  5  Eliz.  for  ufing  a  trade.  Holt 
Ch.  J.  faid  that  it  were  fit  for  a  jury  to  try  whether  it  were  a  trade 
then  or  not ;  and  why  not  as  well  as  try  a  prefcription,  and  therefore 
was  againft  quafhing  it  upon  that  exception.  12  Mod.  3x1. 
Mich.  II  W.  3.  B.  p..  the  King  v.  Slaughter. 

17.  The  CGurfe  of  the  Court  cannot  be  tried  by  jury ;  for  if  it  be 
fo  it  is  matter  of  law,  of  which  we  as  judges  mud  take  notice  ; 
per  Holt  Ch.  J.  12  Mod.  572.  Mich.  13  W.  3.  in  cafe  of  Hay- 
ward  V.  Kinfcy* 

18.  Cuftom  rf  England  in  charging  a  carrier  or  innkeeper  for  goods 
negleded  or  ftolen  from  them,  is  not  triable,  but  is  the  common 
law,  of  which  the  Court  muft  take  notice ;  per  Holt  Ch.  J. 
12  Mod.  573.  Mich.   13  W.  3.  in  cafeof  Haywood  v.  Kinfey. 

19.  Whenever  an  a^  of  parliament  makes  an  offence^  and  isfthnt 
on  the  manner  of  trying  ity  it  (ball  be  intended  to  be  a  trial  per  pais 
according  to  magna  charta,  7  Mod.  99.  Mich,  i  Ami.  in  B.  R. 
the  Queen  v.  Sturney. 
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^u^H'fthl'  (^*  ^)     *^^^^^^  P^^  ^^^^*     ^y  ^^6   fi^ft  Jurors.     In 
note  on  pi.  what  Cafcs  It  (hall  be  tried  by  thejirjl  Jurors. 

•Trials  per  j-j^    ^p  record  he  pleaded  in  bar  of  ajftfe^  and  the  party  who  pleads 
(83.)  cites  ity^ij?/  the  fame  tenements  were  put  in  view  to  the  frf  jurors^ 

S.  C.  if  the  plain  tift'  fays  niefit  comprife^  it  fhall  be  tried  by  the  fir  ft  jurors 

^^WTfisto  and  others*.  13  H.  4.  10.  b.  38  AfT.  4.  27  E.  3.  84.  adjudged.] 

be  tried  by  the  firft  jurors  and  others,  ^t  Jirfi  juron  Jhall  not  be  any  af  the  12  but  jsincd  to  the  inquefly 

•nd  the  fame  of  witneHea.     Br.  Trials,  pi.  131.  ciie.-*  5  H.  5.  and  Fitzh.  Inqucfl,  53.  And  if 

fome  cctne  jmJ  fome  not^  tbofe  who  come  Aiall  be  joined.     Ibid.  '  And  if  (he  fhenff  returns  tbem 

dcady  the  inqueA  ihall  be  taken  without  them.     ibid. 

t  7a  3 

f'  -^  I  [2.  &0  if  the  tenant  fays  that  thofe  lands  are  not  the  fame  lands  he* 
^Fol.593.  j^^g  recovered:  this  fliall  be  tried  by  the  firft  jurors  and  others. 

Sir"  "  ^^'  '^-^ 

Pais,  73.  (83.)  cites  S.  C.  ■      ■     Br.  Trial,  pi.  72.  cites  S.C.  S.  P.  and  he  durft  not  fay 

that  MM/  comprife  \  for  this  fliall  be  tried  immediately,  &c.  and  the  rcafon  is,becaufejud|{ment  in  aiTife 
IS  quod  querens  recuperet  per  vifumjufatoruro.     Br.  Comprife,  pi*  10.  cite^  S.  C. 

^  ^'  ^'  C3'  ^^  ^^  ^JJif^*  if  defendant  pleads  a  recovery  by  view  of  jurors  in 

piis,^^'   ^^^^^  ^31^  >  ^^"*  ^*^a^^  "0^  ^^  ^^^^^  ^y  ^^^  a^»f^>  ^"^  ^y  ^^^  firft 

(83.)  cites  jurors,  f  13  H.  4.  10.  b.  38  AfT.  4,  29  AfT.  70.  adjudged. 
S«C — —  J  ^4  AfT.  19.  adjudged.  30  All'.  39.  By  the  firft  jurors  and  others. 
J^»3?ci«  S  40  Aff.  4.  adjudged.  22  Aff.  id.] 

4Air.  19.  accordingly.  But  it  fliduld  be  44  AIT.  ig...^^  Br.  Trials,  pi.  86.  citzs  S.  C.  accord- 
ingly, and  that  therefore  the  plaintiff  was  compelled  to  afcertain  the  names  of  the  firft  jurors,  fo  ihit 
pncefs  might  be  made  againft  them. 

Trials  per  [4.  But  Upon  the  return  of  the  Jirfi  jurors  and  others ^  if  all  the  firjl 

fsTVates  j^^^^^  appear^  it  fhall  be  tried  by  them  only  ;  but  \l  any  do  not  ap- 

s.  c.  pear,  it  fhall  be  fupplied  by  the  others.     40  AfT.  4.] 
Br.  Trials,         [5.  In  afffi^  if  the  tenant  pleads  an  extent  and  delivery  of  the  land 
^'r^'k^'*^*   hfi*^^  9f°^^  ^^^S^^t  ^^''  ^^^  ^^^  extent  and  delivery  be  traverfedy  this 

it* is  faid  ^^'^^^  "^^  ^^  txitdi  by  the  firft  jurors,  becaufe  though  the  extent  be 

there,  that  by  thc  oath  of  the  jurors,  yet  the  delivery  may  be  by  the  fhcrifF 

3*  Aff.  6.  jjj  ^^  abfcnce  of  the  jurors.     38  AfT.  4.  adjudged.] 

crs  were  joined  to  the  affife  by  procefs  to  try  this  matter. 

Trials  per  [6.  In  fuch  cafes,  where  the  plaintiff  is  not  to  recover  the  land^ 

fsit^^ckes  ^^^  '^  defeat  the  firjl  judgment y  if  nient  comprife  be  pleaded  upon  a  re^ 
S.  c.' •  covery  pleaded^  this  may  be  tried  by  others  than  the  firft  jurors. 

See(K).  1H.6.  5.  b.] 

Trials  per  [?•  ^^  i^^  i^fp^fi  of  trees  cuty  defendant  fays  that  he  recovered  before 

Pais,  73.  in  afjlfe  the  fame  land  whercy  &c.  and  cuty   Gfc.     Plaintiff  fays  y  that 

S.  C?  ^*"^*  ^^^^  ^^^^  whcrcy  £5*r.  was  not  put  in  vie%Vy  and  fo  not  comprifed ;  this 

ll's.'p.  But  fhall  not  be  tried  by  the  firft  jurors  but  by  others,  becaufe  this 

where  it  is  aftion  fhall  not  defeat  the  firft  judgment,  nor  fhall  recover  but 

Se  landfor  ^^^mages.     II  I  H.  6.  5.  b.  Contra,4  H.  6.  28.  b.] 

to  defeat  the  firft  judgment,  there  it  fcems  that 't  fhall  always  be  tried  by  the  firtt  jurors  and  by  .©then  ;• 
note  the  civcrfi:y.     Br.  Trials,  pi.  6x.  cites  $.  C.»-     By.  Comprife,  pi,  l5.  cites  S.  C. 

C8.  In 
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[J.  \n  fare  facias  out  ofafine^  if  nient  compnfe  be  pleaded,  and 
found  that  it  is  comfrifed,  and  after  demandant  brings  ajjife  of  the  fame 
iandj  and  tenant  fays  nient  comprife ;  this  fliall  be  tried  by  ftrangers 
(bccaufe  it  (hall  not  defeat  the  firft  judgment),     i  H.  6.  5.  b.] 

[9.  In  a  rediffeifuif  the  trial  fhall  be  by  the  firft  jurors  and  others.  S,  P.  Triali 
33  Afl:  7.  adjudged.     26  E,  3.  57.  adjudged.]  per  Pals, 

73*  («3») 

fl  o.  If  Upon  a  recovery  in  other  aBion  pleaded j  non  comprife  bepleadedy  ''  *"  Jj*'* 

and  one  of  the  jurors  in  thefirfl  aBion  is  one  of  the  defendants  in  this  trial  fliouI4 

t^ion  :  becaufe  he  fliall  not  be  his  own  jxidge,  this  fliall  be  tried  be  by  the 

by  the  firft  jurors-and  others,  ftrangers.     4  H.  6.  28.  b.]  fhcVtbr** 

^e/bidant  fiiouM  try  his  own  iflue^  which  is  not  reafun  ;  per  Martin,  by  which  the  Court  would  be  «i- 
Tiied.     Br.  Trial,  pi.  50.  cites  S.  C. 

ia  facii  cafe  all  the  jurors  in  the  firft  afltfe  appeared,  except  one  who  was  named  as  diiTeifor  in  this 
aflife,  and  therefore  the  plaintiff  was  delayed  hereby,  becaufe  it  might  be  chat  there  are  two  of  the 
fame  name.  And  it  was  faid  there,  that  Thorp  at  another  rime  took  the  affile^  notwithilanding  thic 
fome  of  the  firft  jurors  did  not  come.     Br.  Trials,  pf.  S6.  cltei  40  Aft*.  4. 

• 

fil.  \n  audita  que  relay  if  the  parties  go  to  iffue  upon  the  payment    C  73  3 
according  to  the  defeafance  of  theflatuiey  and  this  is  found  for  the 
plaintiff y  but  the  jury  did  not  affefs  the  damages :  the  Court  may 
award  a  venire  facias  againft  the  firft  jurors,  to  tax  the  damages. 
22  E.  3.  5.  8.  b.]  ' 

[12.  In  afftfcy  if  a  recovery  be  pleaded  by  view  of  the  jurors^  and  ^"*^'i  ^hc 
pLuntifffays  tiietit  comprife ^  and  writ  iffues  to  the  fberiff  to  fummon  pleaded  a 
the  firfl  jurorsy   and  he  returns  that  they  are  deadf  and  after  the  recovery  ;« 
plaintiff  in  th€  eiffife  is  nonfuited ;  notwitnftanding  the  faid  return,  «^'*"'f^i^* 
yet  in  other  ajftfe  upon  the  fame  iffue  a  writ  fliall  iflue  to  the  flieriff  ^iuintffl' 
to  fummon  the  firft  jurors.     44  All'.   19.  adjudged.]  upon  which 

they  were 
at  'tffmi  apcffi  nient  comprife  \  and  the  tenant  prayed  f>ro,-efs  to  the  Jirjf  jurors,  and  it  was  granted,  noiwiih- 
ftAiiiing  the  plaintiff  alleged  that  they  loere  returned  dead  it/re  the  jarr.e  jujlicei  in  Jucb  other  ajfife 
befire  the  fame  jufiices  befxeen  the  fame  fn<  t'us  ;  lor  the  terantjaid  that  in  fuch  ajlfey  in  ivhicb  the  de*ith 
Vfiis  returaedf  the  plaintiff  "was  nonfuited^  and  io  ought  not  to  take  advantage  of  this  record  j  but  Perfey 
was  clearly  coorra  to  it,  and  faid  that  it  was  againil  bw.  firook  fays,  tnmen  quaere,  if  this  was  reafon  f 
For  it  does  not  feem  t3  be  the  fame  wliidi  h  a^ainH:  the  firft  jurors  for  this  caufe;  ideo  quaere  inde. 

Br.  Record,  pi.  14.  cites  4^£>  V  4v ^r*  Comprife,  pi.  6.  cites  S.  C. ^Br.  Trial,  pi.  6i»- 

citrs  S.  C. S.  P.   Br.  Comprife,  pi.  4.  cirr.s  45  £.  3.  but  it  feem?  it  fhould  he  44  £.  3.  45. 

If  it  be  of  record  before  between  the  fame  parties  that  the  flnl  jurors  in  fuch  like  action  and  iflue  are 
fcrumeJ  dead,  then  the  proccfs  ftiail  no:  i;Tue  to  the  firtl  jvirors  j  per  Pcrlcy.  Br,  Trials,  pi.  123. 
cites  4  Afl".  19.  but  it  Should  be  44  .Afl*.  19.  according  to  Roli. 

[13,  \i  Upon  an  iffue  all  the  matter  be  not  fully  inquired  a  venire 
facias  ie  novo  fliall  iflue  to  the  firft  jurors.     18  E.  3.  50.] 

[14.  If  after  an  inquefl  returned  by  habeas  corpora^  the  plea  be  put  fine 
die  h^  aid  of  the  kingy  and  after  a  procedendo  comes,  and  a  refummons 
fucd,  and  a  venire  facias  de  novo  granted ;  tlie  flieriff^  may  return  a 
new  pannci  if  he  will.     21  E.  3.  44.  b.] 

15.  Forger  of  deeds,  by  which  he  was  di/lttrbed  of  his  poffeffton  of 
fuch  tenements  in  D,in  the  county  of  K,  and  of  fuch  lands  in  L.  and 
alleged  the  forging  at  D,  in  the  county  of  K,  and  brought  the  aElion  in 
the  cQuntj  ofK,  and  [as]  to  the  land  in  the  county  of  K.  the  djfcr,da?it 
p/eadfd  a  plea  to  iflue,  and  to  the  land  in  L*  other  iffue  ;  and  the  jury 
of  K.  appeared  and  found  for  the  plaintiff ;  and  the  jury  of  L*  did  not 
appear;  therefore  it  was  ordered   that  the  jury  who  appeared 

fiiould 
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(hould  tax  damages  for  the  whole.  Br.  Damages,  pi.  74.  cites 
21  H.  6.  51. 

16.  The  jury  which  is  put  in  a  pannely  upon  demand  of  a  vill  in 
aflife,  cannot  be  put  in  inqueft  after  the  abridgment  of  the  plaint  in 
this  vill.     Br.  tit.  Abridgement,  pi.  18.  cites  21  E.  4.  28. 

17.  In  mortdanceflor^  attaint ^  juris  utrum^  afffe^  certificate  of  afpfcy 
ihe  jurors  may  he  re^affemhled  after  verdift  before  judgment,  or  after 
judgment  by  certificate ;  this  certificate  is  not  a  ricw  procefs,  but 
is  as  the  original     Jcnk.  283.  pi.  13. 

18.  \n  trefpafs  againfl  2,  one  comes  znd  pleads  not  guilty ^  and  is 
foundguilty;  in  this  cafe  the  firft  inqueft  fhall  aflefs  damages  for  the 

whole  trefpafs  by  both  defendants  j  and  aftervi^ards  the  other 
comes,  and  pleads  not  guilty,  and  is  found  guilty  ;  the  finding  of 
damages  by  the  firft  inqueft,  to  which  he  was  not  party,  {hall  bind 
him ;  and  therefore  if  they  are  outrageous  and  cxceffivc,  the  de- 
fendant in  the  laft  inqueft  fliallhave  attaint.  10  Rep.  119.  a.  in 
the  fecond  refolution  in  Cheyney's  cafe ;  and  fays,  that  witli  this 
agrees  44  E.  3.  7.  and  Y.  N.  B.  107.  (E). 


i-«^\.«^  (G.  a)  Trial  by  yury^  or  other  Proofs.  In  what 
J^^^^i^^^       Cafe  it  Ihall  be  by  Jury,  or  other  Proofs  before 

other  Perfons,  uponfpecial  Words ^  and  How.  \^Anct 

at  'what  Time^  in  the  A£iion.'\ 

t^Snft  a  ^^'  TF  A.  in  confideration  of  I2d.  given  to  him  by  B.  aflumes 
ftrangcr,  2caA  promifeSy  that  if  A,  can  prove  that  B.  at  any  time  before ^ 
upon  a^ro-  had  borrowed  anyfum  of  money  of  B.  that  then  he  luould  give  to  Am 
utmlrMf'  ^^^^'  ^P^^  ^^^^^ifti  A.  may  bring  a5lion  upon  the  cafe  againft  B.  up- 
made  that  on  this  promife,  and  aver  that  B.  had  before  the  promife,  fcilicet, 
fo  much  fuch  a  day,  borrowed  fo  much  money  of  him ;  and  tha^t  he  can 
Ac' pWnttff  prove  it  by  fufficient  witnefles ;  and  that  he  had  oftentimes,  after 
from  J,  s.  the  promife,  offered,  and  yet  is  ready  to  prove  it,  yet  he  has  not 
"^*y^*  paid  him  the  faid  lool.  though  he  requcftcd  him  fuch  a  day,  &c. 
fore  Uie  *"  ^^^s  is  a  good  declaration  \  for  //  is  fufficient Jbr  the  plaintiff!^  to 
proof  made,  prove  it  in  this  action  ;  for  inafmuch  as  it  is  limited  to  proof  gene^ 
and  the  rally j  it  ought  to  be  by  jury y  which  is  the  proper  trial  of  things 
bcbec!cr*^  in  controvcrfy  by  the  law  of  the  land,  between  men.  Tr.  1 1  Car. 
mx^tintbe  B.  R.  between  W.  Hell  and  Thorpe.  Adjudged  per  Curiam, 
'^^'^*^'s'd  ^^  ^"^  ^^  error  upon  a  judgment  in  Bank;  and  this  affirmed  ac- 
57.  pi.  25.'  cordingly,  where  the  promife  ivas  more  than  6  years  before  the  aSlion 
Mich.  13  brought;  and  yet  becaufe  it  was  a  collateral promtfey  and  fo  no 
B*R*T  caufe  of  aftion  before  requeft  and  proof,  which  could  not  be 
Tcr  v!  ....  but  in  the  fame  aftion,  it  was  out  ofthefatute  of2\  Joe*  of  Limi^ 
^Pai-  tations.     Intratur.  Mich.  9  Car.  B,  IL  Rot.  lOi.l 

mcr,  160. 

Anon.  S.P.  Per  2  Ju((,  Caeterit  abfentibos. 

I  Lev.  48.  Micb.  13  Cur.  2.  B.  K.    Webb.  t.  Martin,  S.  P.  Per  Car.  ' 

6  [2.  If 


.  Crial.  74; 

fa.  If  the  condkion'oi  an  abpreutic^s  ot/lgation  be,  ifin  cafe  the  Le.  t$6.pi# 
yJrjV/  J.  B.  (the  apprentice)  during  the  apprenticefliip,  do  uturuly  b«  nothlmr 
tote  or  fpcnd  any  of  the  goods  of  his  faiJ  mailer  \  then  if  the  faid  by  the 
rf//^r  do  within  one  month  next  after  monition  hereof  to  him  by.  the  Court.-—- 
obligee  given,  v^ell  aaid  trlily  pay  unto  the  obligee  for  allfuch  goods  as  J^!^^  %^q^ 
by  the  /aid  apprentice ^  or  by  any  other,  by  liis  means,  afient,  or  lays,  that 
procurement,  /ball  hapten  t9  he  taketrar  canfmned  us  nforcfnid^^  the  Ga^dyand, 
jame  being  fujficiently  proved^  tbat  then  thi3  obligation  to  be  yoid*  ccivcd  th«5 
In  this  cafe,  in  action  of  debt  upon  this  obJigal{ony  it  is  not  a  good  proof  muft  ' 
plea  for  the  defendant  to  fay  that  the  obligee,  nor  any  other  for  ^^  ^'1°'^ 
him,  after  the  making  of  the  faid  obligation,  fecit  aliquam'fifE-  brought  by  ' 
cientcm  probationem  juxta  formam  8t  effeftum  conditionrs  pr»-  ^^^f  coi- 
diclse,  quod prajdiclus  A.  B.  (the. apprentice)  minus  verecepit  aut  ^^l^^.  i^^i 
difpendidit  aliqua  bona  of  the  obligee,  beeaufe  it  feems  that  by-the  faid  not     < 
condition  he  has  a  month  after  monition  to  pay  the  monies  imiezij/ed,  whitmeun, 
a/tithat  he  has  not  a  www/A  for  payment  of  it,  after  p^oof  oi  it  \  roanncrffoc 
and  therefore  the  proof  maybe  madeirt  the  aBion  upon  the  obligation,  the  defcnd- 
Mich.  32,  33  El.   B.  K.   R6t.  413. '  between  Tedcastle  ANp  antUnot   ' 
Hallywell.     Adjudged  upon  a  demurfer-l'-  iblnuch"  ' 

IS  U  rakea,  and  proved  to  be  taken  or  fpent,  &c.  And  this  within  oqe  month  a('ter  notice;  fo  he  it 
to  hare  tinae  to  pay  after  proof  made,  and  notice  given  ;  and  this  cannot  be  in  this  ad^ion.  But  moch 
\tu  not  fpoke  to  it,  for  there  wa9  an  incuriible  fault iSn  the  pJesding  ;  fpr.he  fot  pUa  fayt^  that  the 
^ntiff  had  not  made  proof  chat  J.  D.  took  or  riotdufly  fj^nr^  &c*  but  fpealcs  not  that  any  other,  by 
nis  corfent  or  procnremcnt ;  and  fb  does  notanf^er  to  the  fubHance  of  the  condition.  And  fo^ 
this  it  was  held  clearly  Ul  ;  and  for  this  cattfe  it  yitzt  adjudged  for  the  plaintiflT,  although  it  was  faid,  qui 
*  per  aliam  factt  per  feipfum  ftcit.  So  the  plea-extends  10  it  j  but  xh%  Court  contra.  But  for  the 
matter  in  law,  they  faid  it  was  ftrong  agaljift  the  plainti^. 

[3.  If  the  condition  of  an  obligation  be,  nvhereas  queen  Elizabeth  Ceo. J.  23a. 
by  her  letters  patents  diddemife  unto  the  obligor^  and  J.  S.  all  thofe  f^yj/hc^*^' 
demefne  lands  belonging  to  her  manor  df  Wells ^  for  2  r  years ;  now  if  it  ought  to 
(hall  fo  happen,  that  hereafter  it  fball  be  proved  tJxit  any  fuch  lands  ''^^^  pfcaded 
as  the  obligee  now  u/eth  or  enjoyeth^  lying   within  the  f  elds  of  Wells  wcVeVof 
eforefaidy  have  been  any  of  the  demefne  lands  at  any  time  to  the  faid  parcel  of 
manor  of  Wells  belonging  i  if  then  the  faid  obligee  andjiUce  his  wife^   J."^  manor, 
^//,  notwithftanding  the  faid  letters  patents,  at  all  times  h4freafter  the"reof^"  ' 
during  the  faid  term  of  years  in  the  faid  letters  patents  exprefled,   ,—  m^,,  -i 
t  quietly  have^  bold^  occupy ^  pofefsy  a^tid  enjoy ^  all  and fingular fuch  Uisids   t  ^oJ*  595* 
as  thefottd  obligee  now  ufeth  or  enjoyeih  as  aforefaidy  lying  in  the  fields  '  *    '*■   "^ 
of  Wells  aforefaid^  and  being  proved  to  be  any  of  the  demefne  hinds y  as  ^a^^JJ^ 
aforefcddy  without  any  eviciion  or  interruption  of  the  obligor^  then  tliis  in  that  ac- 
obligation  to  be  void  ;  in  an  a£tion  of  debt  upon  this  obligation,  "f^'V    A™* 
it  is  not  a  ^ooA  plea  for  the  defendant  to  fay  quod  non  probaiumfuity  nionwa?c'lie 
quod  aliqux  terne  quas  prxdifltus  the  obligee,  (the  plaintiiF,).ad-  whofcCdurtj 
tunc  ufus  faif  occupavit,  vel  gavifus'  fuit,  jacentes  in  cam  pis  de  wherefore  it 
Welles  predict'  hierutit  terra  dominicalcs  prxdicto  manerio  de  ^**|o'  j^af" 
Welles  pertinentes  five  fpeftantes ;  for  it  feems  that  it  may  he  plaintiff. 
proved  in  this  aclion  upon  the  obligation,  Tr.   7  J  a.  Rot.  911.  B.  Rl 
between  Elvey  and  Sabbe.     Adjudged  upon  a  demurrer.] 

[4.  If  a  thing  be  generally  referred  to  proof  it  fhall  be  intended  a   ^^^*  *J7» 
proof  by  jury.     Hobart's  Reports,  127.  Cafe  124.  and  Cafe  280.  HiiKVcjac. 
between  Croket  and  Woodward.]  #  CRocKHAr 

V.   WOOD- 

VAi»»  upon  an  apprentice  bond.      And  It  wis  agreed  by  the  Court,  that  the  word  proof  gencrxly 
Vol.  XXI.  «  Jaiu, 
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laid,  ihall  be  underftood  a  proof  judicUl  by  jur^,  confeffion,  or  demurrer  in  court*  ■Btdwnl.iri 

S.  C«  Uyif  it  was  tried  for  the  plaintiff;  and  sifter  trial  exception  was  takcni  becaufe  the  plaintiff  dii 
not  allege  any  proof  made.     And  therefore  judgment  was  arrefhd. 

No  proof  is  allowable  by  law,  but  the  verdlff  of  iz  men.     5  Rep.  loS.  in  Sir  H.  CoAftable*s  eaie* 
II  Though  the  proof  by  verdidt  is  the  beil  proof,  yet  proof  may  be  in  other  manner ;  as  a  Uft  will 

U  well  proved  by  1  or  diree  wltnciTea.     And  there  is  a  difference  wh^re  mentiw  h  maJe  oftbt  mamntr  of 
proof,  and  where  not ;  per  Anderfon.    Mo*  18  x.  pi.  jiz.  PaTch.  26£li2. /Anm. 

« 

Hob.  92,  [j.  But  if  other  manner  of  proof  be  agreed  to  be  rtoAt-betipeen 

th  fiJchc-  thetorties^  it  fliall  be  allowed,  and  (hall  not  take  aWiy  the  proof 
^quer-cham-  whxch  the  law  generally  intends.    Hobart's  Reports,  127.] 

ber.  Gold 

¥.  Death.  S«  P^a^eeed  per  Cur.  Hob*  117*  in  tjie  cafe  of  Cbooxray  v.  WoonwAan,  and 

that  fo  it  is  if  >t  were  upon  proof  made  by  ccrtiiicate,  as  is  afed  for  travellers,  or  by  vritncfles  before  a 
aldermen,  which  appears  cannot  be  jadicial ;  which  proof  ihall  be  fet  down  in  the  phra  with  all  the  cir- 
cumftances,  antf  then  it  Ihsdl  be  pbt  in  difcrecion  of  the  Court  to  judge  whether  that  proof  %rere  Gom« 
petenr,  according  to  the  meaning  of  the  writing* 

t 

Hob»  92.  [6.  As  if  the  cofidition  tfan  Migationfor  the  truth  of  an  appren^* 

S  cTfl-  ^^^  ^y  ^^^  f^he  apprentice  ivafies'  the  goods  of  his  matter,  and  this 

Mo,  S45,  duly  proved  by  the  confejfton  €ii  the  apprentice,  or  oiherwife  /  then  if 

pl.  1140.  the  obligor  iv/7</rr  recompencci  &c.  it  is  a  good  allegation  within 

Iac!^s  c.  ^"^  condition,  that  the  apprentice  wafted  fo  much  of  the  money 

and*8£8»  pl,  of  the  matter ;  and  that  he  acknotoledged  it  by  writing  uhder  Ins 

1*50.  s.  c.  hand^  t^c.  this  is  fufiicient  proof  Within  the  condition  ;  and  though 

Court  fcem-  '^  '"^  ^^^  alleged  to  whom  he  acknowledged  it,  yet  it  is  good,  becaufe 

cd  to  think  a  it  if  according  to  the  words  of  the  condition,  and  it  is  the  proof  agreed 

voluntary  jq  bc  madc  betwccn  the  parties.  Hobart's  Reports,  127.  between 

ftt^^nt Gold  and  Death,  per  Curiam.     Cafe  124.] 

Cro.  J.  3S1.  pl.  9.  S.-C.  adjudged  for  the  plaintiff.  And  there  is  a  note  added,  that  a  writ  of  error 
was  brought  in  the  Exchequer- chamber,  and  upon  the  queltion  whether  the.  proof  was  good  or  not,  all 
the  jufticrs  and  *  barons  conceived  it  to  be  good  enough,  fiut  for  a  fault  in  the  pleadinga  the  judg- 
ment was  reverfed.  3  Bulft.  55.  S.  C.  adjudged  for  the  plaintiff.  .Roll.  Rep.  Z2Z.  pi.  »S. 
S.  C.  adjornatur  $  but  ibid.  261.  pl.  32.  S.  C.  adjudged  for  the  plaintiff.  And  Jbid.  26a* 'it  ia 
faid  per  Cur,  that  notwithftaodrng  the  pleading  of  this  proof,  the  defendant  might  have  uken  tffue  that 
be  did  not  confcfs,  or  did  not  imbezale  hi^  goods ;  and  if  Xuch  iffue  had  been  proved,  the  piainciff  muft 
prove  the  contrary^  Jcnk'  3co«  pl*  63*  S.'  C.  ■  But  avtrment  ought  to  be  made  that  lie  did 
the  fad,  notXithftanding  the  confeilion.      Roil.  Rep.  40.     Lee  v.  Finch. 

In  binding  R-  H.  apprentice  go  the  plaintiff,  the  condition  of  the  bond  was,  that  if  bffi9uU  Jmhe»»/e 
any  of  his  mafter's  gooda,  and  if  within  20  dsysafitr  naict  thereof  given  to  the  defendant,  and  one  T«  H. 
ttid  proof  thereof  made  to  th(my  the  itfenduitjttv/d  fay  to  the  plaintiff  fuch  foms  of  money  aa  die 
goods  imbczzled  were  worth,  that  then,  &c«  The  apprentice  did  imbfzzle  fome  of  the  gooda,  and  the 
plaintiff  gave  notice  thereof  unto  them,  ihewing  a  paper  onto  them  under  the  apprentice's  own  hand, 
wherein  he  confeffed  it.  To  this  it  was  obje^ed,  that  the  notice  and  proof  are  not  fuflicient ;  lor 
It  ought  to  have  been  given  to  them  both  together,  and  being  given  to  one  at  one  time,  and  to  the 
other  at  another  time,  it  is  not  fufiicient;  and  the  proof  alfo  is  not  fufficlent  in  itfelf,  being  only 
upon  the  afpnntlcts  own  tonfeffton^  who  is  not  fide  dignus;  wherefore,  fbcjchefc  and  other  exceptions; 
It  was  -adjudged  for  the  defendant.  Cro.  £.  '713.  pi.  55.  Mich.  41  U  41  £iis.  C.  B,  '  Cardinal 
y,  Heiket. 
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7.  If  a  man  be  bound,  &c.  upon  condition^  that  if  the  obligor fuffi'^ 
dent ly  prove  that  it  was  the  will  of  C.  D.  that  T.  A.  fhould  make  an 
eflate  unto  the  obligor^  of  land  in  fee,  5?V.  that  then,  &c-  in  this 
cafe  it  is  moil  for  the  benefit  and  advantage  of  the  obligor  to  make 
J)roof  by  witnefles,  before  fome  honeft  men  in  the  country  ;  and 
yet  the  proof  ought  to  be  made  by  an  inqueft  ;  for  the  moft  fuffi- 
cient  proof  in  law  is  by  a  jury.  And  the  condition  does  not  men- 
tion in  whaf  manner  the  proof  lliall  be  made,  nor  before  w^hat 
peifon  \  but  fays  onlyj  that  it  {hall  be  fufficiently  proved.     And 

iQ  therefore 


^6 

therefore  the  law  Ihall  fay,  that  itjhall  be  proved  by  the  moJlfi^Uut 
^roofy  which  is  by  inque/t :  but  if  the  words  of  the  condition  are^ 
that  hejballmake  the pro^ before fuch  a  one^  &c.  which  are  not  juftices, 
&c.  then  the  proof  fliall  not  b^  made  by  jury  5  or  if  tl^  condition 
be,  that  if  it  be  proved  fuficient/y  before  fuch  a  day^  Sec.  before  A*  B, 
and  C.  !)•  juftices  ofourfovereign  lord  the  king,  and  indeed  they  are 
Jrifiices  of  peace  or  quoTum,  and  not  juftices  of  the  one  bench  or 
of  the  other)  nor  barcns  of  the  Exchequer,  nor  any  fuch  juftices 
which  may  make  a  trial  by  a  jury ;  then  the  proof  (hall  not  be  by  t 
jury ;  unlefs  the  proof  be  to  be  made  by  indictment.  And  not* 
with(tanding  that  the  proof  be  to  be  of  fuch  a  thing  as  may  be 
tried  by  jury ;  yet  if  the  proof  be  to  be  made  at  fuch  a  time,  in 
which  they  have  no  power  to  take  an  inqueft,  the  trial  ihall  not 
be  made  by  inqt^eft.  Sec.     Perk.  f.  791. 

8.  In  debt  upon  an  ajfumpftfy  on  a  wager  on  a  cock*match ;  and  %  Bolft.  ifi; 
upon  the  one's  demanding  money  of  the  other,  the  other  promifed  ^"^"  ^?* 
that  if  he  could  prove  that  fuch  a  cock  beat,  he  would  give  him  3  /.     In   Crog«, 
an  a£lion  vpon  this  2d  promife  the  defendant  faid,  that  no  proof  a]'^ 
was  made.     Sed  non  allocatur  j  for  it  was  not  neceflary  to  make  v"g°^"*. 
the  proof  before  the  aftion,  but  it  may  be  made  in  the  a£tion.   fin,  s.  P. 
Mo.  84c.  pi.  1140.  cites  Mich.  32  &  33  Eliz.  B.  R.     Griffin's  "«>* 

cafe.  wtgeron, 

running- 
match;  but  it  feems  to  be  S.  C— — 2  Le.  115.  pi.  173.  Hill.  30  EHs.  Scrogt  ▼•  Griffith,  S.  C» 
•rd  it  was  agreed  by  all  the  jufticeti,  that  the  proof  ought  to  be  made  in  thii  adion^  as  ui  the  commoa 
cafe  of  wag  r^  j  and  judgroeot  was  entered  for  the  plaintiff* 

9-  Debt  upon  the  ftatute  8  Eliz.  for  fuing  an  oBhn  in  another^!  S.c.  citca 
naffu  without  his  privity,  being  duly  proved  by  2  witneffes,  that  he  fhall  ^^^  J  t^J*^ 
pay  treble  damages  to  the  party  grieved,  and  lol.  to  the  party  in  2.  in  the 
whofe  name  the  arreit  was  made.     The  queftion  was,  how  this  ^"^^ 
proof  ought  to  be  in  an  a£lion  upon  the  ftatutCi  whether  by  ^y'^Z^Iit 
collateral  proof  before  ;  and  it  was  held,  that  the  pro^ fhall  be  in  where  ia 
the  fame  acHon,  and  not  in  any  other  courfe.     Wherefore  this  ex-  <*«*>t  the 
ception  being  taken  after  verdi£l,  it  was  adjudged  to  be  well  of'aiji^ 
eiK)ugh  brought,  and  Judgment  for  the  plaintiff.    Cro.  J.   i88.  v/Mtofay 
pi.  u-  Mich,  c  Jac.  B.  R.     Aldrcd  v.  Mathew.  5^*^  *'M 

•fhrtath  ff  amy  part  tf  tie  artUltty  &c.  And  it  was  jnlifted,  that  there  ought  to  *  have  been  proof 
of  the  breach  oi  Tome  of  thearticlcF  before  the  a^ion  was  brought.  Sed  non  allocatur  a  fo/  the  proof 
may  be  in  this  fame  a^ion.     And  the  plaintiif  bad  Judgment  by  the  Opinion  of  all  the  Court. 
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10.  Debt  was  brought  on  a  bill  for  money  to  be  paid  within  15  Wo.  88?. 
days  after  his  return  from  Jerufalem,  he  proving  his  being  there.  Oold  v. 
The  defendant  pleads  that  he  did  not  prove  his  oeing  there.    To  Ds  atn^* 
which  the  plaintiff  demurs,  he  making  proof,  that  is,  if  it  be  true,  /^y*  •^'- 
Six  Edw.  Coke  and  Daniel  held,  that  the  proof  Ihottld  be  made  ^^\{;^t 
upon  the  trial,  and  the  proof  fhould  be  fubfequent.    But  War-  8  jac.  m 
burton  iuid  Fofter  held,  that  the  proof  (hall  be  precedent,  becaufe  |*^-  ^^ 
it  was  refrained  to  a  certain  timet  but  it  had  feeen  otherwife  if  no  f<,iv«'j  Jha^* 
time  had  been  appointed.     BrownL  65.  Trin.  7  Jac.    Sturges  Jycb  proof 
V.  Dean.  5»2?"  ^ 

lumcient 
timght  kt  maSe^hhUUt  lidaxif  and  hot  fuch  ficof  u  the  lew  ttqultet  for  proof,  becaufe  the  con* 
dtM  of  (be  o^aiSoA  di  fpenus  wids.  ciit  law. 

C  %  Tbecgh 
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Though  generally  proof  m  to  ht  intenied  trUl  by  «  jury,  yet' it  may  be  otherwife,  according  to  thelnn 
tendon  of  the  parties  (hewn  by  circumftancei  in  writing,  which  when  it  is  referred  to  a  time  after  proof 
it  cannot  be  referred  to  a  trial  for  proof ;  which  by  the  circumftance  of  trnte  wherein  it  is  to  be  madc» 
or  of  the  perfon  before  wbsm  it  is  Co  be  made,  cannot  be  by  trial,  but  ought  to  be  as  it  may.  As  if  proof 
ought  to  be  made  to  defendant  wtbiti  x  dayi,  that  cannot  be  by  trial,  but  ought  to  be  only  by  witncfles 
who  will  a/firm  it  before  him.  Cio.  J.  381.  Gold  v.  Death.  ■  ■-  Godb.  i  ^o.  Tailor  ▼.  James. 
If  the  death  o(  a  man  is  to  be  proved  within  10  dayi,  it  may  be  proved  by  the  church- book  i 
per  Crake.     RolU  Rep.  26^.  in  cafe  of  Gould  v.  Death. 

1 1 .  Debt  upon  0  by-law ^  that  no  perfon  Jbould  exercifs  the  art  of  a 
•  tioth-ivorker^  or  taylor,  ivUhin  the  town  oflpfwich^  unlefs  he  made  proof 

before  the  mafiersy  €5V.  or  tnuo  ofihemy  that  he  had  beem  apprentice  to 
the  trade  fir  7  years  :  the  Court  agreed,  that  this  proof  could  not 
be  upon  oath,  becaufe  the  corporation  cannot  adminiiler  an  oath ; 
and  then  the  proof  ntujl  be  by  his  hidentures  and  ivitnejfes  ;  and  perhaps 
'the  corporation  will  not  allow  of  any  of  them  ;  for  which  the  party 
has  no  remedy  againd  the  corporation  but  by  an  a£tion  at  law,  and 
^  in  the  mean  time  mud  be  barred  of  his  trade,  which  is  his  main«* 

tenance  ;  and  judgment  for  the  defendant.     Godb.  252.  pi.  351. 
Pafch-  1 2  Jac.  B.  R.     The  Cloth-workers  of  Ipfwich's  cafe. 

1 2.  PerHaughton  J.  if  a  thing  is  to  be  proved  within  three  months^ 
this  is  not  to  be  by  jury,  becaufe  this  cannot  be  done  in  fo  (hort  a 
time.  And  by  Croke  J.  where  it  is  referred  to  the  lives  ofpartiesy 
or  to  other  circumjlancesy  this*  is  not  to  be  tried  by  jury.  3  Bulf.i57. 
in  cafe  of  Gold  v.  Death. 

5  Bulrt.  ■    13.  Proof  was  to  be  made  to  J.  S.  that  a  relief  was  due^  and 

3-4-  s.  c.  certain  rent ;  fliewing  that  he  made  it  appear  to  J.  S.  at  the  next 

And  per'  court,  by  prefcntment  of  the  homage  upon  oath,  and'by  the  court- 

whitiockj.  rolls,  was  held  to  be  good  proof.     Jo.  133.  Trin.  2  Car.  B.  R. 

if  proof  Is  to  Hungerford  v.  Haviland. 

be  made  ot  o 

matter  of  record^  it  is  to  be  proved  by  the  record ;  but  if  of  a  particular  henefit  vob:cb  the  lord  of  /be 
manor  is  to  bave^  then  no  better  proof  can  be  of  this  than  by  the  rolls  of  the  Court ;  for  no  proof  can 
be  more  dirtCt  and  particular  than  by  fctting  down  all  the  rolls  in  particular. 

!.€▼.  igi.  14.  In  affiimpfit  the  plaintiff  declared,  that  In  conftderation  he 

s!  p.'  docs  ^ould  deli'uer  to  the  defendant  his  cattle^  then  in  the  poundy  be  promifed 

not  appear,  that  if  he  did  not  make  it  appear  before  thefleward  at  the  next  court 

as  to  the  held  for  the  manor  of  &c.  that  he  bad  a  right  of  common  in  fuch  a 

ft'lCcb.  118.  P^sice  in  Widmore,  he  wQuld  pay  the  plaintiff  lox.     It  was  agreed 

pi.  65.  s.c.  per  Cur.  that  where  the  confideration  i§  to  pVove  a  thing  generaUy, 

but  s.  P.  t}^[g  jg  intended  fuch  as  the  law  requires,  which  is  by  jury  ;   but 

p^/**  *P"  where  it  is  to  prove  before  fuch  an  one,  or  in  fuch  a  manner,  there 
It  need  not  be  by  jury,  but  the  modification  muft  be  obferved 
as  here.     Sid.  313.  pi.  27.  Mich.   18  Car.  2.  B.  R.    Butchery. 

*  [  78  ]  Vale. 

Sid.  419.  i^.  Thcflatute  ^'3  H.  8.  cap.  6.  prohibits  the  carrying  of  a  gun, 

pi.  5.  S.  C.  ^^  enaffsy  that  the  convi^ion  /ball  be  upon  due  examination  and  proof 

by  tijc  name    ,    _  *  .    /,.  /.     >  "^  tm       ^  r  t       ■      i  i  •  *V 

of  the  King  'before  a  ^juflice  of  the  peace.  The  Court  refolved,  that  this  proof 
V.  Saun-  was  not  intended  by  a  jury,  but  by  nvitneffes.  Vent.  33.  Trin. 
mi^'Z     2xCar.2.  B.R.    Anou. 

of  the  Court.— —Saund.'iSz,  163.  S.  C.  but  S.  P.  does  not  appear.  ■  g  Keb.  521.  pi.  i6« 
S.  C.     And  ^er  Cur.  it  being  to  be  oa  due  cxaminatioa  befOfC  ^  juilicc  of  peaie,  It  ihall  not  be  by 

jury. 

16.  A 
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1 6.  A  difpute  aroft  at  a  horfe-race  whether  B.  nvas  the  owner 
pffuch  a  horfe,  B.  gave  bond  to  make  it  appear  to  C.  and  JD.  %uithsn 
3  months f  that  he  was  the  owner.  Refolved,  that  when  the  parried 
have  agreed  particularly  in  what  manner  it  (hall  be  made  appear, 
and  before  what  perfons  the  matter  (hall  be  fo  determined,  and 
not  hj  trial  in  the  adion,  or  otherwife>  as  it  fliould  be  if  the  Gondii 
tion  had  been  general  to  make  it  appear.     3  Lev.  240.  Mich. 

I  Jac.  2.  C.  B.    Beavne  v.  Beal.  ,,  , 

17.  Debt  on  a  bona  dated  2'^  -^g^ftj  conditioned  to  pay  ios*for 
rjerj  zo/.  Hvhicb  the  plaintiff  Jhall  by  fuffident  proof  make  appear  to  he 
wnng  to  him  from  J,  K.  and  to  pay  one  halfoi  it  on  the  25  day  of  No^ 
vember  fillomng  :  the  defendant  pleaded^  that  the  plaintiff  did  not 
make  it  appear  that  J.  K,  owed  him  any  money n  The  plaintiff  replied 
thathefore  tbefaid  2^th  day  of  November  he  and  the  f aid  J,  K*  accounted^ 
who  then  acknowledged  that  he  owed  the  plaintiff  jiol.  Upon  de- 
murrer to  this  replication  it  was  objefted,  that  the  proof  ought  to 
have  been  by  jury,  which  is  the  only  proof  the  law  takes  notice 
of.  But  it  was  anfwered,  that  a  judicial  proof  could  not  be  in- 
tended by  the  parties,  by  reafon  of  the  Jhortnefs  of  the  time,  and 
confequently  other  proof  muft  neceffarily  be  intended.  And 
judgment  was  ghren  per  tot.  Cur.  for  the  plaintiff.  Lutw.  663. 
PafcL  9  W.  3.    Ladd  v.  Garrod. 

(R  a)     Trial.     In  what  Cafes  it  fhall  be  6y  Inquefi  ^^pS 

of  Office^  and  in  what  not.  "^^'^-  ^•• 

[i.  iN  dower ^  if  the  tenant  comes  at  the  grand  cape^  and  fays  that  he  Br.  Brief  de 
^  has  been  always  ready  to  render  dower,  and  the  other  takes  iffue  pi^"g7citcs 
upon  it,  upon  which  feifin  of  the  land  is prefently  awarded;  an  inqueft  34E.  3.  ac- 
of  office  (hall  not  be  awarded  to  inquire  of  damages^  but  they  fliall  «or«i»ng»y.     - 
be  inquired  by  the  inquefi  winch  is  to  try  the  iffue.     22  £.  3.  I5»  ad- 
judged.] 

[2.  In  an  a£tion,  if  he  in  reverfton  prays  to  be  refceived  upon  de^ 
fault  of  the  tenant ,  and  the  refceipt  is  counter^pleadedy  upon  which  they 
are  at  iffue ^  and  it  \%  found *at  the  nifi  prius  againfl  him  in  reverfton, 
by  which  judgment  is  to  be  given  againfl  the  tenant  upon  his  de- 
fault ;  yet  the  fame  inqueft  which  tried  the  iffue  may  tax  the  da^ 
mages  againjl  the  tenant,  39  £.  3!  8.  b.  (But  that  it  is  but  inqueft . 
of  office  as  to  this).] 

3.  *yjie  iffue  of  tout  temps  prijl  £5*  uncore  eft  (hall  be  tried  by  jury 
vpon  iffue  joined,  and  not  upon  writ  of  inquiry  of  damages.  Br. 
Trials,  pU,i32.  cites  34  E.  3.  and  Fitzh.  Enqueft,  59. 

4.  Where  iffue  is  tritd  in  qttare  impedity  and  the  plenarty  is  not  in* 
quired^  or  who  lafl  prefmted^  &c.  this  cannot  be  inquired  after  ex 
odicio;  per  Hank,  and  attaint  does  not  lie ;  quod  noil  negatur. 

Br.  Enqueft,  pi.  44.  cites  1 1  II.  4.  79,  8o.  ( 
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•^tigwiy  (H.  2,  2^     AElions ;  what  are  *  Local  or  Tranfttory. 

was  la'<l  In 

the  place      ^  j.    iTTArrantia  charts  may  be  brought  in  any  county^  if  the 

TcalTy  done"    '.  ^^^  ^^"""^  "^*  ^^^  '«  ^P^^^  ^''■^^''''-   left's  Symb.  f.  197. 

and  there-*    dtCS3I  E.  3. 
fore  the 

written  toniraffs  bore  date  at  a  certain  place,  and  the  tnfpaffis  tn  land  were  in  their  own  nature  iocal^ 
and  the  deqenna  was  refponfible  for  the  appearance  of  the  parties  within  their  diiirit^s ;  but  when  ihc 
eujiem  tfdieennary  began  to  wear  olf,  n^cn  could  go  from  place  to  place*  and  the  king^s  writ  ifTued  to 
any  place  where  the  defendant  reAdcd )  from  thence  they  bcg;in  not  to  date  their  contracts  at  any 
piace>  that  fo  they  might  fue  them  at  what  place  they  pJcafcd ;  for  before  tie  cafiiaSf  xhtproeeft  by  at* 
tachment  and  diftrtji  comld  be  onh  executed  where  h'n  goods  nvere^  and  this  b^ct  tbi  d'lftinSilon  betmten 
tranftorj  ami  Ucal  aBhnt  \  for  the  former  related  to  goods  and  chattels,  and  mllowed  the  debtor  where. 
«ver  he  could  be  found,  but  the  latter  related  to  lands  and  tenements ;  and  fo  the  procefs  was  general^ 
and  on  the  laads«  though  in  trrfpafs  vi  Sc  armis  the  procefs  was  on  the  perfon,  but  created  no  incon- 
venience, becaufe  it  was  an  a&ion  thnt  was  generally  between  neighbours,  and  the  perlon  had  no  occa* 
fion  for  a  writ  into^  a  foreign  county  in  order  to  find  the  defendant. 

In  the  traniitory  actions  the  plaintiff  had  liberty  to  chufe  bis  venue,  being  fuppofed  to  lay  it  where 
the  fad  was  done,  and  that  it  was  done  in  the  cuunty  where  the  writ  was  brought ;  but  jf  the  writ 
feUowed  him  into  foreign  county,  he  having  fled  from  the  place  where  the  h€t  was  done,  the  plaintiff 
was  at  liberty  to  chufe  from  >^hat  vicinity  the  pares  Aould  be  fummoned. 

But  the  delndant  could  not  by  his  plea  after  the  venue,  unlefs  the  matter  pleaded  was  local. 

The  leafon  c/  the  diftringas  was^  that  wheee  the  decenna's  were  broken,  where  people  were  obliged 
to  anfwer  locally,  the  plaintiif  was  neceflitated  to  feek  th<,defend^t,  and  to  fummon  or  attach  htm  iu 
the  county  where  be  refided,  and  the  county  was  put  into  the  margin  ;  the  record  begins.that  the  de- 
fendant was  fummoned  or  attached,  as  in  that  county  ;  and  this  notion  fcems  to  be  borrowed  from  the 
canonifts,  where  the  rule  is,  quod  ador  dcbrt  fequi  forum  rei. 

Now  fiace  the  law  obliged  the  plaintift'  tu  feck  the  prober  forum  rci,  the  defendant  could  not  alter 
the  judicature  of  ihe  fad  by  any  pica  that  couki  be  determined  in  that  place,  becaufe  fuch  plea  was  not 
niieni  fori  j  and  it  would  be  hard  that  the  plaintiff,  who  was  forced  to  feek  the  defendant,  /bould  go 
elfewhere  to  have  the  caufe  determined  ;  but  where  tie  plea  of  the  defendant  was  kKal,  fo  that  the 
place  made  part  of  the  iflue,  theie  she  place  of  its  own  nature  was  aiieni  fori ;  ai^d  therefore  to  prevent  a 
fiilure  of  jofticc,  the  venire  was  carried  into  a  foreign  count*. 

But  if  the  plaintilTs  declaration  be  fnr  a  matrer  local,  where  he  cmnot  follow  the  perfon  of  (Le  de* 
fendant,  as  in  quare  daufum  fregit,  rhere  if  the  defendant  could  not  be  found  in  the  county  where  the 
trefpafs  was  committed,  they  could  not  follow  the  perfon  of  the  defendant,  and  io  they  had  oniy  the 
proccfa  of  outlawry  j  but  as  the  flaintif)^'  was  obliged  to  follow  the  defcndanr,  lb  the  plaintift'  had 
his  choice  from  what  vicinage  within  the  county  he  would  try  h?s  caufe  ;  for  if  he  had  been  obliged  to 
lay  it  in  the  neighbourhood  of  the  defendant  where  he  was  fummoned,  the  defendant  might  have  had 
influence  enough  to  cbilruS  juf^ice.     G.  Hifl.  of  C.  B.  68,  69,  7c. 

'\  IVarrantia  ebartee  may  be  brought  in  another  county  than  where  the  land  is;  per  Thorp;  but 
Brooke  fays,  ^u^re  inde ;  for  by  F.  N.  B.  the  plaii  t'iff  fhail  rrcrvcr  in  vilue  and  damages ;  and  thert- 
fore  it  feems'that  it  ihali  be  brought  in  the  county  wher^  the  land  is,  Br.  Lieu^  pi.  10.  cites 
40  £•  3*  4« 

2.  Ward  of  the  body  only  was  awarded  well  brought  in  another 
county  than  vrvcre  the  land  is  \  byt  the  contrary  feems  to  be  lawj 
and  contra  21  £.  3.  42.     Br.  Lieu,  pi.  10.  cites  40  E.  3.  4. 

3.  And  it  was  faid  here  that  account  cgahift  the  hailiJjF  of  a  manors 
(hall  be  brought  in  the  fame  county  where  the  manor  ft.  Br. 
Lieu,  pi.  lo.  cites  40  £.  3. 4. 

4.  But  detinue  may  be  brought  in  the  county  where  tlie  detinue 
is,  as  well  as  in  the  county  where  the  bailment  was.  Br.  Lieu> 
pU  JO.  cites  40  E.  3.  4. 

Orig.  IS  (bill        r.  Bill  oi  difccit  v^vlS  brought  in  the  Exchequer  againji  thejheriffy 

Cr  dlfccit  .I.*  ^         ^  ^1.  r  1  r  /*  "^     ?        *        ^  ^A 

luit  pofl  in  ^po^  *^^s  account  therc,yor  cmhi^zlmg  of  a  lant  oj  exigetit  agawft 
Sc9cc27\o{uT  four i  nvheie  three  rendered  ihemfelvei^  and  the  fourth  nvas  out lanved^ 
l'?cccmpt  le  and  the  flicriff  embezzled  th^  writ,  etui  it  was  brought  in  Middlefen 
<P  Tjcj.     '    H^  Scaccario^  hi  it  re  tht  dc/iwry  a?:d  the  enihzzh  merJ  'uire  at  H*  in  th^ 


cwnij  ofS.  and  yet  good  5  for  the  difceit  Is  to  the  Court j  and  it 
fecms  Uiat  the  matter  is  not  local ;  and  the  fiierifffaid  that  he  de« 
Urcied  it  to  W.  N.  to  bring  it  to  Weftmtnfter,  who  was  robbed  of 
it  by  the  way  by  one  of  the  three  in  the  writ ;  and  becaufe  the 
{hcriff  himfelf  ought  to  have  kept  it  in  his  cuftody,  therefore  per  [  80  1 
judicium,  no  plea;  and  the  pjaintifF recovered  damages  lol.  and 
that  the  defendant  be  committed  to  prifon  to  make  fine  to  the 
king,  and  gree  to  the  party.    Br.  Bille^  pi.  22.  cites  4r  AfT.  I2« 

6.  6R.  2.  Jot.  X,  2.  enafts  thjit,  if  in  writs  of  debt,  accompt^  w  **fct. 
end  the  like,  itjhall  he  declared  that  the  contraB  tl^reof  nvas  made  in  ^^  ^ 

anstber  eoutity  than  is  contained  in  the  original  ivrit^fuch  writjhall  be  diftiaaioa 
JLgtgJ  between  lo- 

trufitory  a£U<mt,  it  feems  that  towards  the  6  R.  2.  it  was  abufed  to  vexation ;  for  pUintiflfs  wouJd 
lay  tteir  anions  far  from  the  phcc  where  the  faA  was  done,  fo  that  the  defendant  was  neceffitated  to 
cany  his  witaeiies  into  that  county*  how  far  fo  ever  itam  that  place  where  the  fad  was  done  ^.co  ffc- 
vent  whichy  this  Aatute  was  made.     G.  Hi(L  of  C.  B.  72. 

Tbis  ftatnte  was  intended  tu  hive  confined  aUadion»  to  (heir  proper  couot'es»  but  then  it  would  hare 
cieated  gmicr  niichief  than  it  was  deftgned  to  have  prevented,  if  a  plaintiff  couki  not  have  followed 
his  debtor  into  another  county ;  but  the  ttatute  is  fo  worded,  that  it  only  provides  that  the  county  ihoold 
agree  with  the  writ  in  the  place  which  did  not  make  the  tranlitory  anions  local  j  but  to  obviate  the 
inroarenience,  the  jodges  conftrued  it  to  empo>K'er  them  to  change  the  venue ;  and  therefore  in  all 
cafa,  usleis  of  fpecialty^  the  •Court  wiU  change  the  venue  to  the  place  where  the  hSt  w^  done  }  and 
thcicfiMf  they  non-pros  the  plaintiff  in  fuch  cafes,  unkfs  he  gives  ftme  evidence  of  the  fad  within 
the  county  where  the  writ  is  brought ;  and  thefe  rules  ars  good,  fioce  they  tend  in  cfk6t,  to  abate  the 
ii7i'c  according  to  the  fiatute.     G.  Hift.  C.  B.  72,  73,  ^    S«  P.  in  the  very  identical  words  ^n 

the  New  Abridgment,  34. 

But  in  cafes  of  fpecialty,  they  did  not  change  the  venue,  bscaofe  if  the  contract  was  not  dated  at  a 
psfticolar  place,  it  was  pirfumed  fo  to  be  admitted,  that  it  might  charge  the  defendant  in  any  place  i 
and  the  very  form  olf  novertnt  univerii,  {ecmi  to  be  calculated,  that  ic  jbould  be  taken  as  a  c mtnd  in 
all  places  whatibever  j  and  theiefore  it  ihnuld  take  a«vay  one  of  the  benefics  of  his  fpf  cialty  to  confine 
him  tofue  it  in  the  county  where  it  was  efccuted.     G.  Hi  ft.  Qf  C.  B*  73* 

J)iit  hs  Lotuiom,  the  'iorit  w.s  firtetipi  ahhati  San^i  Aihani  in  the  county  of  Hertford  \  and  becaufe 
CMnty  is  exprefled  tn  the  writ  and  count,  therefore  it  /hall  be  brought  in  the  county  of  Hertford, 
ml  therefore  ihall  abate ;  for  it  was  dated  in  down  n^ra  cafitu/an^  &c.  which  fliill  be  intended  wi  et  e 
thefh^iif  but  ootwith (landing  thofe  words  (dated  in  domo  nottra  capitulari)  yet  if  the  ccunty  bad  ret  « 
ittM  exfrtjftd  in  the  writ  htfvre^  it  might  bjve  heen  intended  that  the  abbey  10 ai  in  another  counfv.  And 
if  the  county  had  not  been  in  the  writ,  the  defendant  could  not  bene  pleaded  to  the  torit  that  the  obllga^ 
tiut  fotfi  wude  in  another  county f  and  je*  the  (iatute  6  R.  2.  cap.  2.  fays  dire^ly  that  he  may  have  this 
plea ;  fe^rrr,  for  it  is  not  put  in  ure.     Br.  Lieu,  pi.  63.  dte»  zi  £.4.  z6. 

if  ilond bears  dale  ^ at  largc^  via.  at  no  pidcc  certain,  Ke  may  bring  a£iIon  in  England  whera  he 
wlL     And  by  fcveial,  hefbn  this  fiat  ure  a  mjn  might  have  brought  dib:  in  L^ndon^  and  declared  u^on  a 

htad  made  at  Tork*     Br.  Obligation,  pi.  60.  ciies  21  E.  4.  74. Br.  Lieu,  Sec.  pi.  63.  cites 

S.  C.  aod  fayi  tC  frf  ms  to  be  there,  that  it  (hall  be  intended  to  be  made  where  he  al.ege^-  it ;  for  before 
tli«  [(htutej  che  atlion  might  be  brought  in  one  county,  and  decl4re  upsn  the  obligation  made  in  and- 
thcr  county. 

•  Br.  Lieu,  pi.  87.  cites  13  H.  7.  17.  S.  P. 

7.  Debt  hy  him  who  recovered  the  land  in  writ  of  entry  and  damages  ^f*  ^'^^"^ 

tc  10/.  againft  the  fame  defendant,  and  the  land  was  in  the  county  *^'j  s'.c'/  - 
5^*5.  and  there  was  the  writ  hrmtghtofthe  land,  and  the  a^lon  of  debt  and  that  of 
wflj  brought  in  Middle/ex  where  the  Judgment  was  given  of  the  da^  recovery  at 
magts,  and  yet  the  writ  awarded  good  •,  contra  in  fcire  facias  to  cxe~  ^^^  jj^, 
ctitt  the  judgment  i  for  there  the  tenant  (hall  be  warned  upon  thc'notinBank^ 
hxi^y^  habere  facias  feiftnam(h^\\\>t  in  the  fame  county  where  the  P*^'  Brown, 
hnd  18  \  but  in  debt  the  fummons  iliall  be  to  the  perfon.     Br.  'jf  Thi.-nc* 

Brief,   pi,  190.    cites  22  H.  6.  38.  for  doubt 

'  of  double 

execution* 
If  a  man  rgeevers  damage  or  debt  in  C  B»  uptn  trejpafs  or  ohiigatkn  laid  in  any  chr  county,  if  the 
j'Vjntiff  vkill  bring  an  u^ion  of  debt  for  the  (urn  reroftered^  he  Mi' lay  it  in  the  courty  rf  Mlddlcfcx,  and 
■M  in  the  coantji  where  the  fisil  a4Uon  arofe ;  and  the  realon  is  appaien^/«r  kc  tnuji  licXuei  uicr.  tie 

G  4.  ^  rec:rJf 
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re€onf,  by  which  k  jppevs  tothft  Court,  that  the  c^ufe  of  thb  aflsoa  arlfci  in  MidJItfei,  where 
jiiogmcnt  was  given,  and  the  record  for  that  ticfpafs  that  was  done  ;   and  tl)Jit  obrigafion  that  waj 
made  in  another  county  is-nftt  nowthe  eaiifc  of  this  action,  but  the  jtsd^nfifnt,  which  hax  made  90. 
▼ationcm  contrfia US  which  begins  ihcwj  per  Hobart  Ch.  J.  Hob.  196.  pi.  14^.  in  cai^c  9{  Hail  u 
Winckfield.         :  ' 

Ofr»»gf>/-,  3;  fn  c:77fptracy  the  writ  did  not  male  mention  in  what  coutity  the 
tnunty  of  pl-^^^  ^t'^Tj"  ivhtre  he  was  acquittedj  hut,  that  Icgitimo  inodo  acquietaiii^ 
Bucks,  zc-  fuit  apud  D.  &c.  and  yet  well;  for.it  (hall  be  intended  to  he  in  the 
^'on  does  not  ^^;;;;/j,  where  the  aBion  is  hrcughty  if  the  contrary  be  not  Ihewu. 
coTyntyoy'     Bv.  Licu,  pi.  8.  cites  35  H.  6.  46, 

Bedford,  but  only  in  the  county  of  Bucks ;  for  the  recovery  in  one  county  is  no  bar  againft  a  new  ac- 
tion thereof  brought  in  anofher  county.     IJr.  Litu,pl.  87.  cites  13  H.  7.  l-f: 

•  If  there  is  a  confpiracy  in  one  county,  and  an  indiflment  in  another,  the  action  may  be  brought  tn 
ejU)er}  per  Holt  Ch*  J.  11  Mod.  257.  pi.  12.  Mich.  S  Ann.  B.  R.     Levcrld^e  v.  Hofldns. 

*[8i  ]  - 

9.  As^pracipe  quod  reddat  in  D.  he  fliall  not  (hew  that  D.  is  in 
the  fame  county.     Br.  Lieu,  pi.  8.  cites  35  H.  6.  46. 

10.  Attd  trefpafs  in  Z).  likewife  without  faying  in  X).  in  comiiain 
iuoy  quod  nota ;  and  this  feems  to  be  in  nurit  cr  count ;  for  thofc 
Ihall  be  brought  in  the  fame  county  where  the  writis,  or  wliere  the 
aci:  was  done.     But  contra  in  bar^  titUy  or' pleading  ;  for  there  he 

'         ought  to  Jhew  the  place  and  county  :  note  the  diverfity.     Br.  Lieu^ 
pi.  8.  cites  35  H«  6.  46. 

1 1 .  Error,  becaufe  where  N.  was  in  execution  upon  ajlaiute-jlapli 
in  London  in  ward  of  the  flierifF  of  L.  they  permitted  him  to  efcape 
to  S.  in  Surrey^  and  tht  aBiom  was  hrought  in  London^  arid  they 
were  at  ifiue,  and  found  for  the  plaintiffs  and  he  recovered  \  by  which 
the  defendant  brought  writ  of  error,  becaufe  the  aBion  ought  to 
have  heen  hrought  in  Surrey  and  not  in  London  ;  and  by  th^  belt 
opinion  it  is  error.     Br.  Error,  pi.  82.  cites  15  E.  4.  18'. 

Br.  Jurors,  12.  Trejpafs  of  battery  or  goods  carried  away  are  not  Iccal,  and 
s  *c  Il!!l*'  therefore  may  be  brought  in  another  county  than  where  the  trefpafa 
Br.  Attaint,  was  doHc.     Br.  Lieu,  pi.  65.  cites  18  E.  4.  I. 

pU  104. 

S.  p.  cites  M.  2  M.  1 . 1  ■  ■  Battery  fimi  gooJi carried  away  arc  determined  to  be  trefpafs  trandtory 

and  not  local,  and  therefore  the  action  thereof  may  be  brought  in  any  place  ;  for  the  place  is  not  tra- 
verfable  there.    6r.  Lieu,  pi.  65.  cites  t8  E.  4.  i.  &  43  E.  3.  I3.  <p  S  H.  6.  36.  &  9  E.  4*  26,27. 

■  ^nd  of  maihemy  no  regard  w&s  to  the  place.     Ibid,  cites  41  AfT.  21.- But  trefpais  tf 

trees  cut,  or  grafi  trempUd,  is  Iccal,  and  muft  be  brought  in  the  proper  county.  Br.  Attaint,  pi.  104. 
sites  M.  2  Ma.  1  • 

Sec,  pi.  19,  13.  If  I  leafs  land  to  W,  N.  in  the  county  of  Buds y  rendering  rent, 
»o£esT^  **    I  cannot  bring  writ  of  debt  thereof  in  the  county  of  Bedford  -,  for 

the  defendant  may  traverfe  the  leafe  made  there.     Br.  Lieu, 

pK  87.  cites  13  H,  7.  17. 

1 4.  The  plaintiff  (hewed  the  place  of  the  receipt  of  money  on  an  ufu^ 
ricus  contrary  and  not  the  place  of  the  contraB  s  and  yet  had  judg- 
ment for  tlie  queen,  without  any  exception  to  it  before  judgment 
or  error  after  5  for  the  contraB  is  hut  inducement  to  the  receipt,  and 
it fhall  he  tried  where  the  taking  was,  i  Leon.  97.  pi.  125.  in  cafe 
of  Sir  Wollafton  Dixie,  cited  per  Popham  Attorney-general,  as 
20  Eliz.  one  Bird's  cafe. 

15.  7ahing  of  rents  of  lands  in  one  county,  may  be  laid  in  an- 
other \  but  taking  iffxyej  and  profits  of  land8>  muCk  be  laid  where  the 

land 
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I^idlics.   3  Le.  233-  p-  3^7-  Mich.  32  &  33  Eliz.    Per  tot.  Cur. . 
in  the  Exchequer,  in  Owen  Morgan's  cafe. 

1 5.  Debt  for  arrearages  of  rent-charge  by  executor  of  grantee, 
and  after  death  of  the  grantor,  mud  be  hiid  where  the  land  is  ;  for 
the  perfon  is  chargeable  only  in  refpcft  of  the  pofTeflion.  Hob.  37. 
pi.  42.    Pine  V.  the  Countefs  of  Leiccfter. 

17.  Regularly  it  is  trnty  that  every  aHlon  mufi  he  brought  in  that  t 
cwnty  where  by  the  record  it  appears  the  caufe  of  a^ion  begartj  which 
Comfiimes  may  admit  an  eleBion  ^  as  where  the  Admiral  Court  fits  ia 
Mlddlefex,  and  fummons  a  party  in  Eilex,  the  adion  upon,  the 
ftatute  may  be  in  either  of  both  counties.     And  if  a  man  recover 

a  debt  in  the  court  of  Norwich,  and  will  bring  his  aftion  of  debt 
upon  that  record  in  C.  B.  he  muil  lay  his  action  in  Norwich  ;  per 
Hobart  Ch.  J.     Hob.  196.  pi.  248.  in  cafe  of  Hall  v.  Winck- 

ficld.  ^  '*  C  82 1 

18.  Devifee  of  the  reverjion  of  lands  in  Southwark,  brought  debt  Win.  26. 
in  London  for  rent  arrear.     Jones  took  exception  to  the  aftion's  S.  C.  bac 
being  brought  in  London,  whereas  it  ought  to  be  brought  in  South-  n^,  '  J^ 

wark,  becaufe  being  brought  by  the  devifee.  of  the  reverfion,  it  is  ibW.* 

brought  upon  the  privity  of  eftate,  and  fo  not  well  brought.  And  ^9^  S.  c. 
pf  the  fame  *  opinion  were  Winch  and  Hutton  J.  abfente  Hobart  in  ^^fed  by 
Chancery;  and  judgment  accordingly.  Jo.  43.  pL2.  Mich.  21  Jac.  JqncsT. 

in  C.  B.    Trehearne  v.  Cleabrooke.  «n^  ^"^ 

(Hobart  • 
bengabibit)  that  this  ifras  a  mif-trial.-*— —  Hutt.  68.  S.  C  And  it  is  fatd  there,  that  becaufe  it  ap. 
pnntotbe  Court,  chat  this  adiioo  is  founded  upon  a  contrad  in  law,  therefore  it  ought  to  be  brought  iq 

Sunry. z  Roll.  Rep.  382.  Tkea  v.  Cleabrooke,  S.  C.  adjudged.     And  Jones  J.  faid  it 

was  fo  refnlyed  In  the  cafe  of  Humble  v.  Glover,  in  B.  R.         ■    Jo.  44.  fays  it  was  fo  adjudged 
per  tot.  Cur.  in  a  writ  of  error,  I^afch.  6  Car.  in  Sir  Stephen  Bourne's  cafe. 

19.  A  leafe  in  London  was  made  of  lands  in  Middlefex,     LeiTee  Godb.  1%^. 
affigns ;  leflbr  dies.     The  adminiflrator  of  the  lejfor  brought  debt  in  p^f^^* 
London  againfi  the  affignee.     The    queftion  was^   if  it  was  well  3Car.'B.]U 
broaght.    Jones  faid,  that  where  debt  is  brought  upon  the  contraBy  Smith'§ 

i:  may  be  brought  any  where.     But  where  it  is  brought  upon  the  ^ *  *  ^^ 
privity  of  the  contrary  as  here  it  is,  it  mufl:  be  brought  in  the  place  whole  Cooit 
only  where  the  land  lies  ;  and  that  this  had  been  adjudged  in  B.  R,  ^^  ^^  ®P** 
and  ia  C.  B.  And  the  Court. ordered  the  plaintiff  to  pay  cofts,  and  3be"aion 
then  he  might  amend  his  declaration.     Lat.  197.   Hill.   2  Car.  was  not  mU 
Smith  V.  Way  t.  broogh^ 

'  but  ought 

to  have  been  brought  in  Middlefez.'-.— S.  C.  cited  D.  270*  b.  pK  15.  in  Marg* 

Afiion  of  J  fit  for  rent  againfi  an  ajfignet  of  a  term  is  local,  dndjo  is  an  adlion  of  covenant  againft 

fncH  alHgDce,  becaufe  It  h  funded  on  tie  privity  cf  eflater     And  though  in  the  principal  cafe,  the  leafe 

was  cf  lands  in  Ireland,  and  the  rent  was  covenanted  to  be  paid  ih  London,  yet  this  does  not  alter  the 

cif(.    Carth.  iS2.    Hill.    2  He  3  W.  &  M.    B.  R.     Barker  v.   Darner. 3  Mod*  336.  S.  C. 

accordingly.  ■ .  i  Sa  k.  80.    pi.  1.    S.  C.    accordingly.  Show.   191.    S.  C.    argued. 

And  Ibid.  193.     Arg.  agree;  that  debt  againft  aHignee  is  local,  becaufe  It  refults  purely  froan 

the  privity  of  eftate,  and  arifes  only  from  the  perception  of  the  pro6tt.         '     S.  C.  cited  6  Mod.  194* 
in  tin  cafe  of  Way  v.  Yally  \  and  is  there  faid  by  Holt  Ch.  J.  to  be  good  law.  ■     S".  P.  For 

the  eflitcis  local.  But  it  is  otbertoife  tvbire  it  )s  funded  on  a  privity  of  contra  ff,  which  it  tranfitory. 
jit  in  Jebtfor  rmt  by  hjf.r }  for  that  may  be  where  the  land  lies  not.  And  if  a  foreign  iflue  which  ii 
k>cjl,  (bould  hapoeny  ic  may  be  tried  where  the  a^ion  is  laid;  and  for  that  purpofe  the  plaintiff  may 
Initr  a  fuggeftion  on  the  roll,  that  fuch  a  place  in  Inch  a  county  is  next  adjacent ;  and  it  may  be  tried 
in  B.  R.  by  a  jnry  from  that  place,  according  to  the  laws  of  chat  country,  which  may  he  given  in 
rvidtnict  up:;n  nil  dc^et  pleadeJi     i'er  Cur«    2  Salkt  651.  pi.  it.  Trin.  3  Aon.  B*  R.    Way  v« 
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$.  p.  Fy  20.  If  debt  be  brouglit  by  grantee  of  the  rever/ten^  it  muft  be 

Wwrh*'  and  ^^^''^  ^^^  '*"^  *^>  bccaufc  it  is  brought  on  the  privity  of  eiUte ; 

iftnesj.  %   per  Jones  J«  Godb.  3^5.  in  Smith's  cafe. 
Loll.  Rep. 
383.  Mich.  21  Jac.  B.  R.  in  cafe  of  Trea  r.  Cleibroke. 

Affignee  o/*  the  rmtrJUn  cf  lanSi  :n  the  coan:y  <^  Scmerfrt  vpon  a  leafe  tbereof  made  in  Lmd^m  for 
2  ytJkn  rendering  rent,  hnv^bt  an  adJoo  oi  dbt  m  London  for  the  rent  arrears  after  the  e^gmmem  ami 
attornment.  All  die  Coart  conceived,  that  feeing  by  the  aifignment  of  the  revcrfion  and  attnmnient 
the  privity  of  central  is  goncy  and  the  rent  follows  dx  land,  the  plaintiff' hdng  only  intitkd  to  it  by 
reafon  of  his  having  the  land,  the  aAion  (hould  be  brought  in  that  conoty  only  where  it  lies*  And 
therefore  judgment  waf  rever£^.     Cro.C.  183.  Pafch.  6  Car.  B.  R.     Bordv.  Cndmofc* 

Affigaee  of  rrverjim  (hall  have  rov  nant  agaiafi  Irjie  fox  the  rrnt  in  a  foreign  coonty.  Bot  odier- 
wife  it  is  of  debt\  for  the  ftatute  of  H.  S.  pots  tlic  affignee  in  the  fame  plight  as  the  leflbr  bimielf 
was  as  to  adlion  of  covenant.  And  it  is  cletf  that  lefTnr  might  have  brooght  his  a^lioo  where  he 
pleafed  ;  for  the  ftatute  made  it  affignable.  But  it  (cem$  debt  fo  brought  in  a  foreign  coonty  had  been 
ill,  becaufe  it  was  amiexed  to  t'le  rcverfion  by  the  rommon  law,  and  t9  be  brooght  in  the  county 
where  the  land  lay,  and  not  elic where,  without  a  petfenal  contra^  ^  hot  the  reafon  of  a  perlbnal- 
contra^  is  not  extended  to  the  cafe  of  covenant,  which  by  tlie  ftatu'e  is  transferred  as  amply  as  the 
kftig  faimfelf  might  transfer  any  chufe  oi  a£(ion.  And  judgment  for  the  plaindflT.  Sid«  401.  pU  8. 
Hill.  20  &21  Car.  a.  B.  R.  Tboriby  and  Hall  v.  Plant.-— ^Lev.  250.  S.  C.  accr>rdtngly.-^-« 
Saood.  237.  S»  C.  ■  Vent  lo*  NuasTix  v.  Hall,  feems  to  beS.C.  bat  adjooutur,  becaufe 
the  court  was  not  full. 

]t  was  agreed  by  all,  that  the  grantee  of  a  revtrjlm  may  maintain  an  a^ion  of  tmftnant  arAn/i  the 
hffu  himfelf  aS  vnell  in  the  county  where  the  demife  was  made,  as  in  the  coonty  where  the  unds  lie, 
becaufe  the  privity  of  contrail  between  the  lefiM>r  and  leflce  is  rrantferred  to  the  grantee  of  the  reverfam 
hy  tksfiatatc  of  XT.  S.^ftc.     Carth.  183.  in  cafe  oi  Barker  v.  Darocr.  S.  P.  PerHok  Cb.  j. 

hot  the  afignee  of  kflee  remains  at  common  law.     Show.  1 99.  S.  C* 

t  C  83  ] 

SJd.  234.  2  J .  Debt  upon  obilgation  at  London  conditioned  that  iffuebjbtp  dees 

the  Mend-'  f^o^^ififif^yif^f^chH^jage^topaj^  &c»  the  defendant  pleaded,  that 

snt  pleaded  Ae  ihip  •  mtfcarried  at  Falmouth  in  com,  ComnvalL    The  plaintiff 

that  the  dcmurrcd,  and  judgment  for  him  \  for  all  this  matter  is  tranfitory, 

^!ned  to'  '^^^  ^^  t  plaintiff  has  eledion  to  bring  his  afiion  in  which  county 

raloiouth.  he  pleafe  \  and  the  defendant  is  obliged  to  plead  all  tranfitory  mat- 

^^V^'  tcrs,  as  this  is,  in  the  fame  county ;  for  if  the  Jbip  perijb  in  the  one 

bates  the  county,  or  in  the  other ^  h  is  all  ofte.     But  if  he  hath  local  matter  to 

Ctfort  held,  plead,  he  may  plead  this  in  the  county  where  the  local  matter 

that  though  arjfcs,  and  by  this  bring  the  plaintiff  to  try  it  in  another  county  ; 

books  are,  otfaerwife  not.    Lev.' 149.  Mich.  16  Car.  2*  B.  R.     Collins  v« 

that  the  dc-  Sutton. 

/endant  may 

change  the  venue,  yet  the  praQice  and  hw  now  if,  that  he  cannot  do  it  in  tranfitory  adrnns.  'And  they 
adjudged  the  plea  ill.  But  where  the  a^ion  is  not  rranftttiry,  the  defendant  may  plead  foteign  plea ; 
boi  then  it  ought  to  befworn^  orotherwife  it  ihaU  not  be  received. 

Lev.  12/.         22.  Debt  for  rent  lies  againft  executor  in  other  county  than  where 

s*.  P.  dMs  *^  ^^"^  ^*^^»  ^^  ^*  ^^ '"  ^^^  detinet  only  :  otherwife  if  it  be  in  debet 
n't  appear,  fa*  detinet,  as  it  ought  to  be,  if  he  has  not  afligned.  Refolvcd. 
—Where      Sid.  266.  pi.  1 7.  Trin.  17  Car.  2.  B.  R.    Helliar  v.  Cafbard. 

it  is  brought 

in  the  debet  Sc  detinet,  vis.  for  rent  incurred  in  the  exccutor*s  time,  it  muft  be  where  the  land  lies; 

but  where  in  the  detinet  oAly  it  may  be  brought  \khere  the  leafe  was  made,  becaufe  it  is  for  arrears  in 

the  teftator's  life.time.     Agreed  per  Cur.  Vent.  236.  Hill.  24  &  2^  Car.  2.  B.  R.    Anon. 

S.  P.  And  where  it  is  in  the  debet  &.  deilnet,  he  is  charged  as  aiTignee  upon  the  pxivity  of  eftatr, 

and  not  on  the  privity  of  contrad  \  aod  thcicforr  muif  be  brought  where  the  land  lies.     %  Lev.  So. 

Hill.  %^tc%^  Car.  2.  B.  R.  feems  to  be  S.  C.  Cormel.v.  LifTet. 

If  a  caufe  23.  Wlicre  the  matter  conCfts  of  two  parts  in  feveral  counties^ 

afifefiwtl  ^^fi^^  '^  Loftdon,  and  delix^ery  in  Ktut^  the  plaintiff  fliall  have  his 
in' ore     ^   clcftion.     Per  Cur.     Vent.  344.  Mich.  31  Can  2.  B.  R.  Anop, 

county,  and 

partly  in  acother^  it  is  in  elcdion  of  the  plaintifz'to  I.iy  it  in  wh'ch  ccur.ty  he  picaicsj  as  if  a  comntry 
1  •  ihafmtm 
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^ttiffunfiadt  M  iattr  to  a  traJtjman  In  London  to  fend  him  goodt  hto  thi  ^fufthy,  ht  deHvers  them  ac* 
^ordiof ly,  aod  they  come  to  the  chapman's  hands  ;  there  the  cau(e  of  afiion  aiijes  iti  both  count'uSy  he 
saf  Uy  them  in  cither.    Per  Holt,  ii  Mod.  76.  Trin.  7  W.  jk  M.  Anon. 

24.  Debt  tipon  a  record  is  local,  and  cannot  be  altered ;  but  if 
<mc  gTV€  a  record  in  evidenccy  it  is  not  local.  Per  Pembcrton  Ch. 
J.  Skin.  44.  Fafch.  34  Car.  2.  B.  R.  in  cafe  of  Loni  Shaft£> 
bur^v.  Graham. 

25.  Covenant,  &c,  brought  in  London,   upon  articles   of  a-  This  cafe 
greemetit,  wiierein  R.  P.  vkar  of  S.  covennnted  to  permit  the  de^  /[^g.*^*ainl 
fendant  to  receive ^  to  his  own  tife,  all  duties  of  the f aid  vicarage  for  one  ^%\^x.^  hy 
jear^  to  be  due  at  Michaelmas  following,   &c.   and  the  defendoftt  5*^*^?"^^ 
^eed  to  pay  tbeplwnfiff  j  50/*  in  lieu  of  the  faid  tithes,  and  avers  per  *  ^ceJ  did 
Jortnance  on  his  part,  but  that  the  defendant  had  not  paid  tbe  150/.  not  bear 

Thi  drfmdant  pleaded  in  bar,  thatR.  P.  died  at  S.  before  Michaelmas ^  ^^^^^^^^ 
&c.     And  upon  a  demurrer  exception  was  taken,  becaufe  the  piacc   w. 
defendant  has  pleaded  a  tranfitorv  thing,  viz.  the  death  of  R.  F«  Raym.Rep. 
at  S.  whereas  the  adlion  is  brougnt  in  London.     But  the  plaintiff  '^^  ^^^"^ 
had  judgment  by  the  opinion  of  the  whole  Court.     Lutw.  343.  ;„  cafe  of 

Trin.   5  W.  &  M.     Pykc  v.  PuUein.  Errin^ton'r. 

Thompfon. 

26.  In  tranfitory  a£lions,  as  for  battery  and  taling  of  goods j  tlie  ^^ffi'- 
plaintiiFmay  allege  the  tort  done,  not  only  in  other  vill,  but  alfo  in  iJILS'  uT 
ether  county  ;  and  the  place  cannot  be  iraverfed  without  jJ^^r/W  caufe  the  foreign 
rfjttJHfication^  which  extends  to  fome  certain  place  ;  as  in  cafe  of  ^^Vr^'^jf^ 

a  conilable  arrefting  a  man  for  breach  of  peace  %  in  a£^ion  againft  nLunWmi^ 
him  he  may  traverfe  the  county,  but  then  he  mufttraverfe  all  other  maintiinhis 
places,  except  the  vill  where  he  is  conftablc.     The  fame  in  taking  ^^^^%^^^ 
of  goods.     But  where  the  caufe  of  juftlfication  is  not  reftrained  to  fpecUi  mat- 
any  certain  place,  1.  e.  fo  local,  that  it  cannot  be  alleged  in  other  tcr  alleged 
rill ;  then,  though  the  a£^ion  is  brought  in  a  foreign  county,  he  J^  j^^?f' 
ought  to^  allege  his  juftiiication  in  the  county  where  the  a£lion  is  aodfoa* 
brought;  as  if  a  man  is  beat  in  the  county  of*Midd!efeXy  and  he  brings  traverfe  in 
his  ahum  rif  the  county  of  Bucks^  the  defendant  cannot  plead  th:rt  |Jjjy  ^^* 
the  phintiff  made  afTault  on  him  in  the  county  of  Middlefex,  and  upon  a  tn. 
travcricthc  county  of  Bucks,  but  he  ihall  plead  his  juftification  in  ^wfe  when 
the  county  of  Bucks,  becaufe  the  caufe  of  his  juftification  is  good  „fed  to  ouft 
in  any  place ;  and  fo  it  is  in  cafe  of  bailment  of  goods,  and  other  ihe  piautiff 
cafes  for  tranfltory  things.     Per  tot.  Cur.    2  Lutw.  1437.  Pafch*  ©^ thebe. 
9  W.  3.  C.  B.   Searle  v.  Darford.  tu^^ 

him.    1  Lutw.  1438.  in  S.  C.  ctces  Poph.  loi*     Paramour  t.  Verrold.     And  Mo.  350.  S.  C* 

27.  Local  aft/on  is  not  to  be  laid  any  where,  but  where  it  did 
:^rifc,  without  confent  of  parties.  Per  Cur..  12  Mod  399.  Pafch, 
laWw?.    Anon. 

a8.  In  cafe  for  ^falfe  return  to  a  mandamus^  for  reftoring  ....  aSallfc669. 
to  an  ff^ce  in  the  corporation  of  Oxford,  the  adtion  being  laid  in  ylihqv^^ 
Suffolk,  it  was  moved  at  the  bar  to  have  it  laid  in  another  county,  to  the 
prefervethe  peace  and  quiet  of  Spffolk.  Per  Cur.  this  aftion  being  a  Mayor  of 
local  one,  muft  in  its  nature  be  brought  either  in  Sujilk,  where  the  ^"t^JjouW 
falfe  return  was  made,  or  Middlefex,  where  it  appeared  on  record  ;  and  be  (Orford) 
the  plaintiff  has  his  eledlion  by  law  of  the  2  counties,  and  the  Court  ^^  ^^  S.  C» 
f  anncf  lay  it  without  his  conf^ii^  in  eit}ier  of  the  Z  Aunties  j  for  it 
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confifts  of  2  fclftiesy  viz.  ofthefaEl  and  of  returning  it  m  retwi^ 
It  was  agreed,  that  in  tranfitory  a£tions  the  plaintiff  has  not  a 
peremptory  eleftion  ;  but  the  defendant  might  transfer  it  to  the 
right  county,  unlefs  the  plaintiff  would  be  bound  by  rule  to  give 
^naterial  evidence  of  fome  fact  in  the  county  where  he  laid  it. 
12  Mod.  515.  Pafch.  13  W.  3.  the  Corporation  of  Orford's 
cafe. 
Dathio/a        2p,  If  a  iond  hear  date  at  a  place  certain^'  the  aAion  thereupon 

(/ace,mikt9  Way  v.  Yally. 

It  local ;  and 

Aotild  the  city  of  London  hold  pica,  if  It  were  dated  at  York,  it  would  be  cironeotts.  But  the  making 
•f  a  bond  i^Ubont  dating,  makes  it  tranfitory  \  and  may  be  f;iid  to  be  made  all  over  EogUndL 
11  Mod.  51.  pi.  21.  Palcb.  4  Ann.  B.  R.     Anon. 

30.  In  cafe  the  plaintiff  declares,  that  he  was  poflefled  of  a  farm 
and  a  river,  apud  D.  in  com.  Devon  j  and  ths^t  the  defendant,  to 
damage  the  plaintifPs  farm  and  river,  did  at  a  place,  vocat  IXavy/% 
Clofe  in  com.  Dor/ety  dig  2  ditches  and  diverted  the  piaintiff^s  water 
out  of  the  rivers,  atid  damaged  the  meadows  ;  but  docs  not  fay  per 
quod.  An  exception  was  taken,  that  the  a£lion  is  brought  in  a 
wrong  county ;  for  it  (liould  be  brought  where  the  trenches  were 
dug.  But  per  Holt,  &c.  it  is  good  ;  for  here  is  caufe  of  aflion  that 
arifcs  in  both  counties,  and  the  a£lion  may  be  brought  in  either. 
II  Mod.  257.  pi.  12.  Mich.  8  Ann.  B.  R.  Leveridge  v.  Hof- 
kins. 

31.  If  a  nuifance  be  ere£ied  in  one  county  to  the  damage  of  a  man 
in  another y  the  aiFife  muil  be  brought  in  confinio  coinitatuum^ 
II  Mod.  257.  pi.  12.    Leveridge  v.  Hofkins. 

•  6  Mod.  32.  All  real  and  mixed  anions,  as  wajle^'^  ejeSlmenty  &c.  muft  be 

c*^*  m'  h    '       "^  ^^^  iMnt.  county  where  the  land  lies,  for  they  are  local  ac- 
3  Ann.     '  \\!OVi%  \  and  fo  are  trefpafles  of  quarc  claufum  f regit ^  and  the  fame 
BJl.Anon.  places  whcrc  the  wrong  was  done  muft  be  fet  down  in  the  decla- 
ration.    L.  P.  R.  16.  tit.  Aftions. 

33.  But  all  perfonal  anions y  and  all  tranfitory  aflions,  as  dehty 
detinucy  ajfaulty  annuity y  account y  &c.  may  be  brought  in  any  county, 
and  laid  in  anyplace  where  the  plaintiff  pleafes,  except  it  be  againfi 
finoj/^cer.     L.P.  R.  17.  tit,  Aftions,  cites  Co.L.  282,  283. 

34.  Where  an  action  is  brought  againji  a  conjlahle  for  a  thing  done 
by  him  by  virtue  of  his  oflSce,  by  the  itatute  of  2 1  Jac.  1 2.  it  mulj 

r  g^  -1    be  brought  againi):  him  in  the  county  where  he  is  conftable,  and 
the  fafl  was  done,  and  not  elfewhere.   L.  P.  R.  23.  tit.  Anions* 

35.  Sheriff  took  a  bail-bond  in  Surry ^  upon  an  arrejl  made  thercy 
and  the  plaintiff  brought  debt  upon  the  bond  in  London,  and  laid 
the  affignment  there.  Exception  was  taken  that  the  affignment 
being  tranfitory  matter,  and  not  local,  ought  to  have  been  laid  at 
S.  in  Surry,  where  the  bond  was  taken.  But  per  tot.  Cur-  the 
plaintiff  may  lay  the  ai&gnment  in  London  if  he  pkafe  ;  and  judg- 
ment for  the  plaintifi;  2  Ld.  Raym.  1455.  ^^^*  ^3  Geo.  B.  R. 
Gregfon  v.  Heather. 
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(H.  a.  3^     Place.     In  what  County  the  Aftion  may 
be  brought,  where  there  arefeveraL 

1.  iF  a  man  grants  a  rent  out  of  hir  land  in  the  county  of  M.  and  -R*^  wh«f« 
*  charges  land  in  the  county  of  E.  to  the  dijlrefsy  the  aflifc  (hall  be  \l'a^t^^l^x, 
brought  in  the  county  of  M.  where  the  land  lies,  out  of  which  the  of  land  in 
icnt  was  granted.    Br,  Aflifc,  pi.  i  c  i,  cites  10  Afl".  4.  ^''^'"  ^^**- 

i^fe  i>cought  in  one  county,  the  writ  was  abatei  j  far  Sn  this  cafe  aflife  cinnot  lie.     Ibii. 

7.  ^uare  impedit  of  a  prebend  was  brought  in  the  county  where 
the  cathedral  church  was,  and  not  where  the  manor  was,  which 
made  the  prebend  and  body  of  the  pi^bend  \  and  well  by  award. 
Br.  lieu,  pi.  24*  cites  21  £.  3.  5. 

3.  Ward  of  the  body  in  the  county  of  D.  where  the  land  lay  in  the  ^^^^fou'tt 
county  of  o.   and  dierefore,   upon  exception  taken,  the  writ  a  writ  of 
wa5  abated  by  award*     Quod  nota.      Br.  Lieu,   pi.  26-   cites  ravifliment 

-Ji  F    0   A2  of  his  ward, 

21  i.  3.42-  in  the 

coBiity  of  Vork^  and  fu|rpofed  by  his  writ  that  St  was  done  in  the  eounty  of  Derby,  an  J  that  the  de« 
iiendant  carried  the  ward  so  Vork^  and  counted  that  the  te.iincy  and  thefeigniory  by  knight  fervicc  was 
in  the  county  of  Derby.  The  raviAiment  was  traverfed,  and  found  for  the  plaintiff,  and  judgment  for  him. 
Bat  it  was  ^ffigned  for  error,  that  the  original  Hiould  have  bc^n  brought  in  tbt  county  of  Osrby  tobrre 
tUitrtvtas  diou*  And  fo  was  the  opinion  of  the  Court.  D.  289.  pi.  5)$.  Pafch.  12  Eliz.  Sir 
Tho.  Ficxhcrbert*f  cafe* 

4.  Scire  facias  upon  a  recognizance  in  Chancery  brought  there^  and  ^f  ^'^'*^  ^*- 
ihey  tttere  at  iffue  upon  releafe^  and  the  recordy  the  aBioUy  and  the  prO'  cognizance 
cifsfent  into  B.  R.  to  try  ;  and  there  at  the  nifi  prius  the  plaintiff  lu as  is  achnotv- 
mfuitedj  and  brought  another  fcire  facias  in  B.  R.     Ami  exception  ^f^'f'\ 
taken  that  it  ought  to  be  taken  in  Chancery,  where  the  recognizance  j^rt  Tjuftice 
was  acknowledged,  &  non  allocatur  -,  for  where  the  record  remains ^  ofC,  b, 
there  the  a£^ion  (hall  be  brought,  for  the  record  itfelf  was  fent  ^^g^n/J^'^li 
there'    Contra  if  the  tenor  of  the  record  only  had  been  fent.     Br.  therein- 
Lieu,  pi.  36.  cites  24  E.  3.  73.  r^if^j  fcir« 

facias  (hail 
be  brought  there,  dare^od  to  the  iheritf  of  L'>rdQni  and  not  to  the  iherlflfof  Midd/eftx,  where  the  Bank  is  ; 
br  all  the  prothonotaries  of  C.  B.     Br.  Lieu,  pi.  85.  cites  M.  5  M.  i. 

If  a  roan  rtcwers  annuity  in  C  B.  tvhirh  a"f.'s  in  tbi  eounty  of  E,  yet  the  fiire  facias  theren^n  JhaJl 
htaimaji  taken  in  tbt  county  of  ATiddJeJex,  whers  the  rocord  is ;  per  Jufticiarios.  Br.  Lieu,  pi.  6o.  citet 
18E.  4.  iS. 

Ba:  tf  afm  or  damages  recovered,  the  fcire  facias  (hall  be  brought  in  the  county  where  the  land  it^ 
or  vfbtre  the  damagei  arofe  upon  the  land.     Ibid. 

But  of  recovery  of  debt  bere^  tvhicb  arofe  upou  a  contraSl  at  Torkf  the  fcire' facias  (hall  be  brought  in 
Middlefex ;  per  Litileton.     Ibid. 

Bjilwtitai'n  before  a  cmm.Jfioncr  in  Totkfalre^  and  the  recogniKancg  v.'as  tranfmitted  to  a  judge  of 
C.  B.  and  wade  a  record  of  that  court ;  afterwards  z  fcire  facias  was  hroucrht  againft  the  bail^  dire^td 
fJtheftmfofMidJUfex.  And  upon  demurrer  it  was  refolved,  that  the  I'clre  facias  was  weli  brought 
in  *  Middkfcx,  and  might  iiaye  beei)  brought  in  either  of  cbc  countiei.  2  Lutw.  1282.  Mich. 
10  W.  3.    Redman  v.  Idle. 

•  r  86  ] 

^.  A  mzn' confpired  at  N,  in  the  county  of  N»  to  9nale  A,  B.  at-  ^^'  L''^"» 
tomeyfir  lis  adverfaryy  againjl  whom  the  confpiratcr  brought  ajfife  ^s.  C— 
land  in  the  county  of  D*  to  t?iaie  him  plead  by  covin^  and  to  loft  the  And  ibid. 
Awrf,  &c.     Andtiie  party  brought  thereof  writ  of  ccnrprracy  in  pi- i3-€itef 

the  ^-  ^ ^ 
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B.  R-  Con-  the  county  of  N.  wKcrc  the  confpincy  was,  and  not  wfccrc  the 
^'dti^*'  lofing  was  by  the  paffing  in  the  affife,  and  yet  well ;  per  Judicium, 
9*c. Br.  Lieu,  pi.  77.  cites  42  E.  3.  14. 

$.C.  cited 

per  Cur.  7  Rep.  T.  b«  in  Bv twEi't  cafe ;  for  when  a  matttr  in  «r«  riir*^^  If  drpeMtitf^pon  mattir  ijf 
MMOtttr  county,  theie  the  plaintiff  may  cleft  in  which  county  to  bring  his  adion,  n^H  •fktst  the  de« 
/endanty  upon  the  general  ilTue  pleaded,  ihall  be  prejudiced  of  bit  crial,  aa  be  ihall  not,^>eJn  chii 
cafir.  1« 

5tf^  of  confpiracy  in  one  county,  by  which  he  is  iadided  in  another  co«aty,  the  adm^flxall  be 
bfooght  in  the  firft  cooncy.     Br.  Efcipe,  pi.  36.  cites  14  £•  4.  3..«»-fir.  Lieu,  ph  7£*^^  S.  C. 

6.  -/jf  wr/if/  had  land  in  the  county  of  Kent  ^  by  which  heamMM  ancef" 
torsy  and  tf^ofe  nvhofe  eft  ate  y  He.  have  ufed  to  makeahedgCy  apdto  inclofe 
the  land  in  the  cottnty  of  Surrey  ;  andyZ^r  the  not  doing  jty  the  party 
grieved  brought  aSfion  upon  the  cafe  in  the  county  of  Surry y  nvhere  the 
land  vfaf.  And  the  writ  awarded  good,  becaufe  nothitig  is  to  be  re-' 
covered  but  damages  ;  for  it  rs  not  in  tlie  right  as  the  vi^rit  of  Curia 
claudenda  is ;  and  it  is  a  good  plea,  that  there  zri}  bufhes  and 
furzes,  abfque  hoc  that  there  ever  was  any  hedge  t^f^rc ;  for  if  a 
hedge  never  was  there,  he  cannot  repair  the  hed^  Br.  Lieu, 
pi.  84.  cites  I J  R.  2.  &  Fitzh.  tit.  A£lion  fur  le  Cife,  36.  And 
fee  Ibid.  37. 

7  R«P*  *«^^«        7.  But  if  afurgeon  aJTutnes  in  London  to  cure  the  plaintiff y  and  puts 

cafe  "cFtw  '    contrary  medicines  in  middlefexy  a£lion  may  be  brought  in  the  one 

S.  c county  or  the  other.     Ibid,  cites  1 1  R.  2. 

s.  P.  For 

the  defendant  has  a  plea  to  give  him  in  either  county.    fS,  3S.  b*  pi.  53.  Mich*  ^  H«  S«  ia  cafe  of 

Cawen  v.  HulTey. 

8.  Writ  oi  account  was  brought  in  the  county  of  JV^  and  qffigned 
the  receipt  in  NtwcnjUe  upon  Tyncy  which  was  nmde  a  county  in  itfelf 
pending  the  writy  and  therefore  the  writ  well  brought  in  the 
county  of  Northumberland  by  award.  Br.  Lieu,  pi.  17.  cites 
2H.  4.  18. 
Br.  Lictt,  p.  In  difceit,  the  defendant  for  6  s,  covenanted  with  the  plaintiff  by 

itusi  cf '  f^^^^  ^^  enfeoff  him  of  his  land  in  the  county  ofH.  and  after  enfeoffed  ano- 
ther :  and  he  brought  a  writ  of  difceit  in  the  county  of  L.  where 
the  covenant  was  made.  And  per  Thirne,  he  ought  to  have 
brought  it  in  the  county  of  H.  where  the  difceit  was.  Quaere. 
Br.  AAion  fur  le  Cafe,  pi  3,1.  cites  3  H.  4.  3. 
Br.  Lieu,  JO.  Trefpafs  upon  the  cafe  againft  A.  becaufe  he  had  land  in  W. 

Uc,  pi.  19.  i^  f^jg  county  ofEffeXy  by  which  he  ought  to  repair  a  certain  wall  upon 
Cites  .  .  Thames^  and  did  w/,  by  which  the  land  of  the  plantiff  was  furrounded 
in  the  county  of  Middle/ex  ;  and  tliough  the  damages  are  to  be  re- 
covered of  the  lofs  in  Middlefex,  and  tlie  aftion  is  brought  in  Eflex, . 
the  writ  was  awarded  good ;  for  x^x^^nonfeafancey  &c.  is  the  tort, 
&.c.  Br.  Adion  fur  le  Cafe,  pi.  32.  cites  7  H.  4.  8. 
Br.  Lieu,  II.*  Where  a  man  hsis  common  in  one  county  to  be  ufed  over  a  bridge 

Al.  19.  citet  /^  another  county^  and  the  bridge  is  broken,  afftfe  of  the  comtnonjball 
be  in  the  county  where  the  bridge  is.     Quod  conceditur.     Br.  A^ion 
fur  leCafe,  pi,  32.  cites  7  H.  4.  8.  per  Rikhil. 
Fatfe  Imprl-        1 2.  If  a  man  is  taken  in  one  county y  and  imprifoned  in  another  countj, 
^nin«n:,for  j^g  ^^y  jjjjy^  adion  w  the  onc  coftnty  of  the  other  ,•  or  he  may  have  his 


a£bioa  in  tie  one  cmntjt  J^aiuig  of  the  a1  im  tie  oAer  oouatr }  per  timtS.  m 
.Hank.    Br. Lieu,  pU  67.  cites  1 1  H.  4. 64.  %'.TndUf. 

9ud him  f  Om  im  the  cmrniy  •/  S»  Mnd  there  detaimd  bm  tUl  ht  had  msde  fine  tf  lol*  the  a^ion  wat 
*  broMgfac  in  the  one  county,  but  it  does  not  apppear  in  which.     Chelr.  faid  be  ought  to  have  feverai 
ad&uia  in  this  cafe,  but  the  defendant  was  awarded  to  anfwer;  quod  aota*     Br«  Lieu^  pi,  23.  ciOK* 
38  E.  3.  34. 

13.  If  7L  fencer  extends  into  2  villsi  and  it  is^§pped  in  the  one^ 
zBdon  Ites  well  in  this  vill,  and  (hall  not  abate,  ^nd  the  defendant 
pleaded  io  the  writ ^  ihat  the  land  furrounded  is  in  S.  and  not  in  L* 
judgment  of  the  writ.  Hank«  faid,  then  you  may  plead  not  guilty. 
Skrene  fald,  no,  fir ;  for  tlie  writ  is  not  good  no  more  than  in 
aflife  or  prxcipe  quod  reddat,  &c.  Quafre.  Br.  Action  fur  1* 
Cafe,  pU  46.  cites  1 2  H.  4«,  3. 

14.  Deceit  tuas  hreught  againjl  J,  IJ.Jberiffof  Ber\s^  inafmuch 
as  the  pUun^ff  rec9vered  damages  in  Bancoj  and  (hewed  certainly^ 
&C.  and  had  elegit  to  the  Jberiff  of  B*  which  he  delivered  to  the  defend^ 
anSf  fieri f,  &c.  at  London,  and  he  imbezzled  it  in  the  county  of 
B.  and  tlie  beft  opinion  was,  that  the  a£lion  (hall  be  brought  in  the 
county  of  B.  Vhere  the  difceit  was,  and  the  damages  (hall  be  in- 
qstred  there,  and  not  in  London.  Quxre.  Br.  Lieu,  pL  21. 
cites  9  H.  5.  6. 

15.  Executors  are  not  chargeable  in  a£iion  of  detinue,  unkfs  by  Br.  Lm^ 
the  pf^Pdfan  of  the  goods,  and  not  by  reafen  of  the  bailment  s  quod  nota  ;  ^^'  P*' '- 
and  therefore  the  adion  (hall  be  brought  where  the  teftator  died,  T^^    '  a 
and  not  where  the  bailment  was  made  to  the  teftator.    Br.  Exe*  But  per 
oitor,  pi.  10.  cites  3  H.  6.  35.  ^f«'^ 

be  brought  either  in  the  one  county  or  the  other.     Br.  Lieu,  lee*  pi.  6*  citei  34  H.  6.  j  i>« 

16.  If  ^parfan  grants  annuity  at  D»  and  the  patron  and  ordinary  Ksanuhy  t« 
mtfirms  it  at  amther  place,  the  afkion  may  be  well  brought  in  the  f  J"^.**  '*^ 

,'/,  -  -*'  ,  /••.!•  1-  taken  M  r/f 

place  where  (he  grant  was  made ',   tor  it  feems  that  it  can-  county  ofN» 
not  be  brought  in   any  other  place.     Br.  Lieu,   pi.  70.  cites  y^t  the  cc- 

7  H.  6.  i9»  40.  Z7'i: 

the  cwntjf  of  S,  vtbcre  the  grant  was  made*    Br.  Lieu,  pl*  >7t  cites  8  H.  6.  13 » 

I 

17.  If  a  man  covenants  with  another  in  i.  toferve  him  in  E»  adion 
may  be  brought  in  L.     Br.  Lieu,  pi.  27.  cites  8  H.  6.  23. 

1 8-  A  xn^n  forged  deeds  concerning  the  manor  of  D.  which  extend^ 
edinto  the  counties  of  W.  and L.  and  adion  was  brought  thereof  in 
bodi  counties.  Brooke  fays,  fee  the  book;  for  it  is  hard  to 
intend  how  the  a£tion  was  brought.  Br.  Lieu,  pi.  3a  cites 
2X  H.  6.  53. 

19.  Debt  upon  an  obligation  brought  in  the  county  ofW.  where  it  bore  If  an  oittga* 
iaU  at  D.  in  the  county  of  S.  it  was  faid,  that  there  the  plaintif  'j^  htim*^ 
ought  tofumnfe  that  the  livery  was  firji  made  otN.  in  the  county  2at^^at 

rf  W.    where  the  writ  is  brought.      Br.  Lieu,  pL  31.    cites  nrk^pay^ 

22  H.  6.  57.  able  at  Vm^ 

^  '  doH,  yet  the 

aftioa  fliall  be  brought  In  the  county  of  York,  where  th«  oUIgatioin  and  cgntnCt  5^1  made.    Pcf 
CU%  Ch.  J.  and  the  he^  opinion.    Br.  Lictt>  pi.  52.  cites  5  £.  4. 21. 

20.  If  zmznfeifed  of  land  in  the  county  of  E.  grantr  it  to  JP*.  JST. 
Jwycrs^  in  the  county  of  fl.  ^i  the  lef^  wjls  the  lejfm^  he  may 
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have  a£kion  of  covenant  In  the  one  county,  or  the  other.  Suan 
inde  ;  but  it  feems  that  //<'^/iies  in  the  one  county  or  the  other. 
Br.  Lieu,  pi.  76.  cites  26  H.  6.  and  Fitzh.  Covenant,  9. 
•  $.  P.  Br.  2 1.  In  *  aBion  upon  ihejlatute  of  labourers y  if  the  retainer  he  in  one 
^e^^ilu'  county  and  the  departure  in  another  county,  the  mafler  may  have 
J4E.  4.  3.  aftion  in  the  one  county  or  the  other.  And  where  the  fervant  is 
-■: — B''  retained  in  one  county,  and  fcrves  in  another  county,  he  may  have 
7i!"cuc3  ^^^^  '^  the  one  county  or  the  other.  Br.  Lieu,  pi,  6.  cites  34  H.  6.  18. 
S.C.—     perPrifot.  -  , 

5.  P.  Br. 

Lieu,  pi.  II.  cites  41  £.  3.  i.  and  concordat  the  fame  y(*ar,  fol.  20.— S.  P.  Br.  Lieu, 
pi.  33.  cites  15  £.  4*  18.  per  Digasj  for  in  thoje  are  prhvity^  but  cdntra,'  whert  thtrt  is  4«rt  antl 
90  privity . 

•f-  If  a  man  retains  afervant  in  the  county  of  M*  aniafirarger  takes  btm  in  the  county  of  G,  the  a£lioii 
Hes  in  the  county  of  O^for  nopriviy  is  in  tbejiranger  i^  hut  where  thefer^aut  dej^arrs,  a^it>n  may  be 
brought  in  the  one  county  or  the  oxhtr,for  there  is  privity.  Br.  Lieu,  pi.  33.  cites  j  5  £.  4.  &,— 
7  Rep.  2.  a*  in  Bulwcr*3  cafe,  cites  S.  C.  &41  £.  3.  i.  b.  3;^  H.  6^  15.  b.  14  £.  4.  6, 
20  H.  6.  II.  D.  38.  b.  pi.  5*5.   Mich.  29  H.  8.  in  cafcof  Gawek  v.  Hussey,  bccaufe  tlie 

defendant  has  a  plea  to  make  in  each  coun'y,  viz.  in  the  firlt  place  the  retainer  is  traver{iU>le,  and  fo  is 
the  departure. 

tC88] 

7 Rep.  3.  a.  22.  ^lare  impedit  againji  2,  and  the  one  defendant  tjOos  effoigned^ 
wER^s^cafc  *"*^  th^  plaintiff'  made  default y  and  the  other  defendant  made  titles  atii 
lays,  that  .had  writ  to  the  hijhopy  and  delivered  it  to  the  byhop  at  JV*  in  the  county 
quaK  impc-  of  M.  where  the  church  was  in  the  county  ofjN.  and  the  hifbop  refufed 
quare  5n-  '^  admit  his  clerk,  and  the  defendant  brought  quare  non  admifit  in 
cumbravit  the.  county  where  the  church  was,  where  it  ought  to  have  been 
ihaii  always  brought  in  the  county  of  M.  where  the  refufal  was  \  and  therefore 
wfatR^e'     the  writ  was  abated  by  award.     Quod  nota.     Br.  Lieu^  pi.  43. 

church  is  5     citCS  38  H.  6.  14. 

for  by  the  23.  But  %  quare  incumhravit  jfhall  be  brought  where  the  church  ist 

^aintiff  ^^''  ^^  AtxV  ihall  be  oufted.  Br.  Lieu,  pi.  43.  cites  38  .H»  6.  14. 
Aall  recover  Per  Yclvcrton. 

his  prefcn- 

tation,  and  by  the  other  the  dcilc  of  the  bi/hop  ihal]  be  removed,  and  the  plaintrff's  clerk  admitted* 
and  cites  S.  C.  but  cite*  4  E.  3.  9.  that  otherwife  rt  is  in  the  caje  of  the  J  king.  But^  fuarg  non  aJ* 
vtifit  flkail  be  brought  in  the  country  where  the  refufal  was,  and  not  where  the  church  is  ^  for  damages 
only  are  to  be  fccoveied)  and  the  rrfufal  is  the  commencement  of  the  tort,  and  grouncTof  the  a£lion; 
and  cites  38  H.  6.  >4  ft  i  5.  and  F.  N.  B.  47.  (F).  But  quare  impedit  of  a  prebend  (hall  be  brought 
in  the  county  where  the  cathtdral  church  is,  aod  not  in  the  couMy  where  the  body  of  the  prebend  is; 
for  the  plaintiff's  dnk  is  to  be  induced  and*  inlUiied  in  the  CAchedral  church,  and  fays  that  with 
this  accords  21  £•  3-  5.  and  P.  z  Eliz.  194.  [pi.  33.]  but  that  43  £.  3.  24.  is,  and  15  £.  3. 
Brief,  325.  fecms  contra,  and  that  fo  the  law  is  well  explained  in  a  cafe  wherein  was  adiverfitygjp. 
opinions  in  our  books. 

X  Br.  QuaiiB  Incumhravit,  pi.  4.  citfes  S*  U» 

J  The  king  may  brin^  his  writ  of  ^nare  impedit  in  afordgn  county y  where  the  church  Is  not.     BroolcA 
fays,  quod  fuarey  for  it  is  a  wonder.     Br.  Lieu,  pi.  7s.  cites  4  £.  3.  9.  &  Fitzh.  Brief,  705. 

§  S.  P.  ^u  Qjiare'noo  admific,  pi.  3.  cites  38  H.  6*  14. 

7  Rep.  3.  t.  ^4.  Writ  oivalore  maritagii  fliall  be  where  the  refufal  was,  and 
wE^^s'^cafc  ""^^  only.  wTxcre  the  land  ie.  Br.  Lieu,  pi.  43.  citea  38  H.  6.  14. 
fays,  it  fliaii  Per  Jenncy. 

be  brought 

where  the  land  is ;  for'  thr  IaqJ  n«ed  iMt  make  any  tender.  Bot  if  he  makes  tesder,  and  the  other 
refutes,  and  he  allc^.es  it  in  the  county,  then  the  writ  lies  in  the  county  where  the  refufal  was*  And^ 
cites  X2  R.'2.  tit-  Brief,  937.  and  3$  H.  6.  15.  a. 

7  Rep.  «.  a.        2^,  Debt  Upon  a  leafe  for  years^fball  be  brought  where  the  Uafe  was 

in  BwL-  fnadc^  and  not  where ibe  land  is,  Br.  Lieu,  pi.  a'x,  cites  \%  H.  6.  14. 
vr£R*scafe,    ,7     A     •  •  '  r      .J  ^  t 

cites  s,c.   Per  Cur: 

andf  8H.    .  .'.."•. 

6.  23.  acconfiagly*j  for  the  a&ion  is  ibund«d  en  thc'contrad  made  by  theIeaA(*«i*^  Q  Br.  Lieu,  pi.  27* 

6   '  cltet 


cites  $•  C«  aid  P»i  ■  Bwt  Br.  Ueo,  pi.  6.  cites  34  H.  6.  iS.  that  debt  mtv  be  l)r(Hight  in  the 
Meoo«Dty  or  tbe  oAct ;  per  Prifet.  ■  ■  S.  P.  D.  40.  pU  70*  Mich«  29  H*  «•  becaufe  there  is  e 
coaliMai  priritj  between  the  leflbc  and  Icflce.  • 

26.  If  a  man  makes  attorney  in  M'lddkfex^  who  deceives  him  at  tht 
n^  prius  in  N,  a6iion  fliall  be  brought  in  the  county  of  N, 
where  the  Jifceit  was.  Br*  Lieu,  pi.  43.  cites  38  H.  5.  14.  Per 
Suliard. 

27.  Debt  upon  efcape  lies  in  the  county,  where  the  efcape  was.  Debt  npoa 
Nota.     Br,  Lieu,  pL  43.  cites  38  H.  6.  14.   Per  Suliard.  bro/hlTn 

i»  for  thet  A.  B.  wu  condemned  in  LonSmi  at  the  fait  of  the  plaintiff,  and  was  there  in  wvr<^ 


aod  the  defendant  fieriff^  permitted  him  to  ejcupe  fuch  a  day  in  Southwjrk,  of  which  he  brought  the 
aAioo»  end  they  were  at  iflue  and  found  for  the  plaint! flF;  and  it  wa)  alleged  in  arreft  of  jjdgirtsnt, 
iaainmcli  as  the  a^Hon  was  brought  in  London,  where  the  efcape  was  in  Souihwark,  and  yet  the  plain- 
^ffreooTrrcd  per  judicium  ;  for  the  aRion  is  tvr//  krougbty  per  Carelby,  in  tbt  taie  county  ar  the  ttber. 
Br.  £fenpey  pi.  36.  cites  14  £.  4.  3.       ■  ■  Br.  Lieu,  pi.  71.  cites  S.  C. 

28.  OS  maintenance  in  one  county,  by  which  the  inqueft  pafTed  Br.  Lieu,  fk 
:^inft  him  in  another  county,  the  aftion  fhall  be  brought  in  the  g^cT'ecd 
foft  county.     Br.  Efcape,  pi.  36.  cites  14  £.  4.  3. 

29.  Of  covenant  to  make  a  houfe  in  one  county^  by  ivhich  he  makes  it    [  ^9  3 
kaJfy  in  a.iotter  county^  he  may  have  aflion  in  the  one  county  or  die .  ^'"  Lieu.p'. 
other,  as  it  is  faid*     Br.  Efcape,  pi.  36.  cites  14  E.  4.  3,  s/c,  " 

30.  Debt  upon  account  ihall  be  brought  in  the  county  where  the  ac* 
count  nvas  made.  Quod  non  negatur.  Br.  Lieu,  pi.  33.  cites 
15  £.  4.  8. 

31.  C  brought  bill  of  debt  in  London  againfl  J.  S-  and  J.  B.  late 
P>^ffs  of  London y  in  the  Exchequer  .^  upon  their  account y  for  that  the 
plwU^ bad  execution  againji  N.  upon  a  ftatute-Jlaple^  and  fhewed  the 
certainty  of  the  fuit,  &c.  and  that  N.  was  in  execution  in  the  ward 
of  the  defendants,  and  theyfuffered  him  to  efcape  in  Southwark  in 
the  county  of  Surry,  fuch  a  day  j  and  they  were  at  iflue,  and  founds 
for  the  plaintiffs  by  which  he  recovered.     And  the  defendants  brought 

fprit  ^ error y  inafmuch  as  the  action  was  not  brought  in  Starry y  but  in 
Ltndon.  Per  Hody,  a  man  fhall  be  indi£led  in  the  county  where 
he  fa£Fered  the  efcape.  But  per  Pigot,  here  is  no  privity  between 
die  iherifis  and  the  plaintiff,  therefore  the  a£^ion  fliall  be  brought 
in  S.  And  if  a  man  be  taken  in  L,  by  capias  ad  comptttand.  andefcapes 
in  S.  a£lion  upon  the  cafe  (hall  be  brought  in  S.  for  there  is  the 
tort;  and  Choke  agreed  with  Pigot.  Br.  Lieu,  pi.  33.  cites 
15  £.4. 1 8, 

32.  Error,     If  a  man  brings  praecipe  quod  reddat,  and  proteBion  Br.  Lieu, 
is  cafi  in  Weftminftery  and  allowed  for  a  year,  and  after  within  the  g^'^J*  "•• 
fwr  be  dwftls  in  the  county  of  G.  at  his  buftnefty  aftion  upon  the  cafe 

ues  in  die  county  of  G.  for  there  commenced  the  tort.  Br.  Adliou 
fiir  Ic  Cafe,  pL  62.  cites  15  E.  4.  18,  19.    Per  Dygas. 

33.  Where  the  action  arifes  upon  two  points y  he  may  ufe  the 
a£Bon  in  the  one  county  or  the  other.  Br.  Lieu,  pi.  33.  cites 
15  E.  4.  1 8. 

34.  Of  retainer  in  S,  iofhoe  a  horfcy  and  he  cLyed  him  in  i.  a£lion 
may  be  brought  in  the  one  county  or  the  other,  by  reafon  of  the 
privity.    Br.  Lieu,  pU  33.  cites  15  E.  4.  18^ 

Vol.  XXI.  H  -  35.  If 
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35*  If  a  man  be  arrefled  h  capias,  in  MldJUfexy  atid  comnttitei0, 
Newgate^  which  is  the  godl  as  well  for  London  as  for  MiddUfex, 
a£lion  (hall  not  be  brought  againft  him  in  London  upon  his  pre- 
fence  there ;  tor  he  is  prifouer  there  for  Middlefexy  and  mi  for  Lon^ 
don,  though  one  and  the  fame  perlon  be  dieriff  of  Middlefex  and 
London ;  tor  if  he  by  capias  awarded  in  Middlefex,  arrefts  the  party 
in  London,  adion  of  falfe  imprifonment  lies*  Br.  Lieu,  P^*  73* 
cites  t6  £•  4.  5. 

36.  If  a  man  cites  one  in  one  county  to  appear  before  the  admiral  in 
another  county  for  a  thing  done  in  the  body  of  the  county,  by  force  of 
which  the  party  appears,  he  may  have  his  aftion  in  the  one  county 
or  the  other  at  his  pleafure.  7  Rep.  2.  a.  in  Bulwer's  cafe,  cites 
5  Mar.  Dyer,  159.  b.  42  E.  3.  14.  a^  44  E.  3.  31.  b.  32.  a. 
46  E.  3.  8.  b.  3  H.  4.  3.  a.  38  H.  6.  14.  b.  14  £.  4.  3.  a.  b.  The 
fame  law  of  court  chriftian. 

3  7.  In  cafe,  the  flzmliff  declared  that  H,  H,  recovered  20 1 ,  againjl 
him  in  C  B.  and  died  before  execution,  and  that  thf  defendant  knowing 
tint  to  be  dead,  did  nuilicioujly,  in  the  name  ofthefaid  H>  H,  outlaw  the 
plaintiff^ in  Middlefex ^  and  upon  a  capias  utlagatum,  he  ivas  imprifmed 
'in  Norfolk,  and  laid  his  action  in  Norfolk  ;  it  was  obje£led  upon  a 
demurrer,  that  the  a£lion  ought  to  be  laid  in  Middlefex,  where  the 
wrong  commenced  by  the  outlawry ;  but  refolved  that  the  zGtion 
was  well  brought  where  the  firft  vifiblc  wrong  was,  (viz.)  the  im- 
prifonment. And  where  matter  of  fa£l  is  mixed  with  matter 
of  record,  and  a  thing  done  in  one  county  depends  upon  fome 
matter  done  in  another  county,  there  the  plaintiff  has  his  ele'dion 
to  bring  the  a£tion  in  either  county.  7  Rep.  i .  Mich.  26  & 
27  Eliz.  Bulwer*s  cafe. 
3  Le.  52.  38.  The  defendant  was  fherijf  of  ^omerfet,  and  an  exigent  being  a- 

pl.  137.  warded  againfi  the  plaintiff,  t\i^  plaintiff  fues  out  ^  fuperfedeas,  and 
cordiogiy.  delivers  it  to  the  defendflnt,  who  allowed  it,  and  received  his  fees ;  but 
notwithftanding  outlawed  the  plaintiff;  a/ii/ afterwards  he  was  taken 
by  a  capias  utlagatum  in  Dorftfbire,  where  this  a^ion  was  laid;  and 
[  po  j  it  was  pbje£ted,  that  he  ought  to  have  laid  his  afiion  in  Somerfet- 
(hire,  where  the  wrong  was  done,  or  elfe  in  Middlefex,  where  the 
record  lay.  But  it  was  refolved  per  Curiam,  that  he  had  his  elec- 
tion to  lay  it  in  either ;  and  that  he  had  well  laid  it  in  Dorfetfliire, 
inafmuch  as  he  was  there  taken  by  the  capias  utlagat'.  Freem. 
Rep.  6.  pi.  3.  Miclu  1670.    Walker  v.  Horner. 

39.  In  trejpafsfor  taking  his  cattle,  &c.  the  aBion  was  lead  in 
Suffix,  the  dciend^nt pleaded  the  ffatute  of  limitations;  the  plaintiff 
replied  that  at  anciher  time  he  brought  an  original  in  London,  in  bat" 
tery,  &c.  intending  when  the  drfendant  appeared,  to  have  declared  for 
this  tre/peifs,  and  that  the  defendant  was  outlawed  in  London,  and  that 
tvithin  fuch  a  time  after  the  reverfiJ  of  the  outlawry  the  plaintiff  di» 
clared  here,  ftc.  Upon  a  demurrer  it  was  infifted,  that  the  original 
being  laid  in  London,  the  niaintiff  could  not  declare  in  another 
county,  though  the  caufe  of  aflion  was  tranfitory ;  but  the  pro- 
thonotaries  informing  the  court  that  the  courfe  is,  that  though 
the  original  is  laid  in  London  for  expediting  die  outlawry, 

6  yet 


Crfal,  90 

yet  *  when  the  defendant  comes  in,  the  plaintJfF  may  declare  *  Cro.  c. 

againft  him  in  any  other  county;  and  the  ftatute  of  2 1  Jac.  cap.  16.  J^-^'  g  Car. 

gives  the  plaintiffs  generally  power  to  commence  a  new  a^^lion  b.  R.  in 

within  a  year  after  the  outlawry  xeverfed,  and  that  fo  he  may  do  ^!»<^  cafe  of 

here  to  warrant  his  declaration  within  the  courfe  of  the  Ccurt  5  LAM^^u^a 

judgment  was  given  for  the  plaintiff.  3  Lev,  245.  Mich,   i  Jac«2,  anafl'umpat. 

C.B.    Whitwick  V.  Hovenden.  ^''j'^^^J' 

took  a  dif- 
focsce,  that  forafoiuch  u  this  outlawry  waj  not  reverfed  by  error,  but  avoided  by  plea,  the  firft 
original  IS  not  determined,  but  he  might  have  proceeded  thereupon ;  and  then  to  begin  a  new  original, 
and  ia  another  county,  is  not  according  to  the  ftaiace  of  21  Jac.  nor  within  the  intent  of  the  ftatute. 
Bat  Richardfon,  Jones,  and  Berkley  held,  that  the  variance  of  the  county  is  not  material  to  the 
afiioQ,  being  iranfitoty,  and  averred  to  be  for  one  and  the  fame  caofe  j  and  although  the  outlawry  ia 
^  reverfed  by  a  writ  of  error,  but  avoided  by  plea,  it  is  all  one  within^  the  intent  of  the 'ftatute ;  for 
the  fratuie  is  not  wiiere  the  outlawry  is  reverfed  by  errcM-,  but  where  the  outlawry  is  reverfed,  to  it 
is  hf  any  means.  Wherefore  upoa  their  thre^  opinions,  4  rule  was  |lvcq  that  jud^iment  ft^ould  be  «f- 
firiBcd,  4ec. 


(H.  z.  4)     Vcnue^  necejfary  in  what  Cafes* 

J,   TI/'RIT  rf  inquiry  df  damages  is  not  of  any  vifne  certain,  but 
^^    per  facramentum  proborum  &  legalium  hominum,  &c« 
Br*  Vifne,  pi.  115.  cites  Lib.  Intrac.  Placitorum. 

2.  In  cafe  the  plaintiff  prefcribed  for  a  luayfrom  his  hotifi  in  Drover 
Gr,Acre  in  S-  and  over  Bl,  Acre  tofuch  a  place  in  P  .and  faid,  that  the 
defendant  had  (lopped  his  way  in  S«  and  it  was  found  for  the  piain-t 
tiff;  and  becayfc  he  did  mi  allege  the  vill  in  nvhich  BK  Acrf  Vfos, 

i'odgment  was  ilaid ;  for  he  ought  to  allege  all  land^  through  which 
ic  was  to  have  his  way.    Cro,  E,  427.  pi.  27.  Mich-  37  5f  38  Eliz, 
B.  R»  Bragg  v.  Banning,  t  C  9'  ] 

3.  In  cafe  brought  by  an  infartt  he  declared  by  attorney ^  and  upon  Godb.  i%%, 
not  guilty  pleaded  had  judgment^     It  was  ajftgnedfor  irror  that  he  ^'^^' 
uffeored by  attorney^  ivbereas^  b<iing  an  infant,  bejhouldhave  appeared  Car.  B.  R.* 
h  guardian;  to  which  the  plaintiff  in  the  original  aflion  pleaded^  that  Tollykv, 
he  was  tffull  age  at  the  time  of  his  appearance,  lut  alleged  no  place  J^q''^^' 
vhere.  'Hiis  was  tried  in  Suffolk,  where  tlic  firft  aftion  was  tried,  cordingiy! 
and  found  that  he  was  of  full  age.  But  the  whole  Court  held  that  —^Thia 
the  trial  was  not  good,  there  being  no  venue  laid,     Lat.  104,  Hill.  *^l!,*'", 

,  n       n^     \  >r  \    '  P  ^"  cited,  and 

I  tar.  laylor  v.Tolwm,  denied  co 

|>ehw.  . 
Mi(h.  3  Geo.  in  cafe  of  Brbtt  v.  Mints  a,  which  was  thus,  vie. 
In  trefpafs  qnare  clanfum  fttgit,  upon  not  guilty  the  plaintiff  had  a  vcrdi<^  and  judgnaeut;  whei%- 
tpoo  the  defendants  brought  a  writ  of  error  coram  nobis,  and  afftgned  for  error  that  T.  F.  tae  of  thf 
dtfeaisMts  aPUearedf  and  ^haded  hy  gttpmfyy  and  that  he  toas^  at  that  rifvr,  wtbin  ttft  age  of  21  years, 
Tbe  ^mtfff  leaded  that  the  faid  T,  F,  was  at  the  time  of  hif  apptarajice  and  p/ead'uig,  of  the -f  full 
aft  cf  ai  yearSf  and  net  within  tbe  age  of  11  fears,  ^rttut,  &c»  Et  de  hoc ponit  fe  fuper  patriam.  To 
vhich  the  defendants  demuaed,  and  ihewed  Ur  caul'e  that  the  plaintiff'  had  not  alleged  in  what  placo 
tbe  faid  T.  F.  was  of  full  age.  And  the  plaintiff  joined  in  demurrar.  |t  wai  infifted,  that  the  plea  w«s 
1-4  for  want  of  4  vpnue,  and  relied  upon  the  cafe  of  Taylor  and  Tolwin.  But  per  Ciir«  t^i, 
fhe  is  pod,  hecanje  it  is  a  complete  trover je  of  the  defendant's  allegation.  The  defendants  allege  tbat 
one  of  them  appeared  by  attorney,  and  that  he  was  then  under  age.  The  pUiacift'  pleads  that  he  waj 
tbgi  of  full  age,  and  not  under  age ;  and  if  it  \fi  necefTary  for  the  trial  of  r^e  infancy  to  lay  a  venue, 
the  dcfindants  ought  to  have  done ;  (fee  2  Hutft.  129.  the  venue  laid  by  tbe  party  who  plead'^H  the 
iafaacj  ;}  but  ihat.it  is  not  necefTary  ;  and  denied  the  cafe  in  Latch,  and  Godb.  to  Be  liW,  ITpon 
(be  argument  the  Court  inclined,  that  if  ilftie  had  btca  joined  upon  the  infancy,  it  fhould  have  b(9e{i 
(ri^  in  the  (ognty  where  the  a^ion  was  laid,  btcaiffe  the  proceedings  upon  tb^v^fit  of  error  wci( 
I  coAtinuance  of  The  feme  record;  but  at  the  time  of  the  judgment  inclined  that  it  fhr>uld  have  br.-n 
tra4  in  Mid<ici«:Xi  wheit  t|^t  d^fc|idan(  aftpeared.     N.  B,  Ihe  reafon  why  it  i«  not  neceifary  in  tht^i. 

H  z  •  cftff 


91  Cnal 

cafe  to  Uy  t  Tenue,  is  (as  it  Teems)  becaufe  the  record  itfelf  without  fuch  Tenuot  poiots  oat  a  proper 
county  for  the  trial  of  the  infancy.  MS.  Rep.  cites  Cro.  E.  8i8.  1 7  £.  3.  13.  ai  E*  3.  7,  S.  Rifti 
Ent.24.8.  Co.  Ent.  115.      • 

4.  In  trefpafs  againft  a  parfon^Jr  not  carrying  away  his  tithes  in 
due  timCf  the  tlefendant  pleaded  that  the  plaintiff  ^aw  him  no  notice 
to  fetch  them  away  ;  the  plaintiff  replied  that  he  did  give  him  notice^ 
but  did  notjbnv  ivhercy  Sic*  and  upon  demurrer,  Roll  Ch.  J.  faid, 
he  ought  to  allege  a  place.  Stile,  342%  Mich.  1652.  Linifton  t« 
Maurice. 

5.  In  an  aftion  upon  the  ca/e  in  nature  of  deccipt,  viz.  for  taking 
falfe  and  infiifficient  bail  to  the  intent  to  defraud  the  plaintiff  of  his  juft 

debt,  &c.  the  defendant  pleaded  that  he  had  taken  fiiflScient  fecu- 
litv  of  good  men  of  his  bailywick  \  upon  which  the  plaintiff  de- 
murred becaufe  he  did  not  plead  at  what  place  he  took  fecurity  ;  but 
it  was  refolved  that  it  is  not  iffuable  at  what  place  the  fecurity 
was  taken,   and  therefore   the  place   ought   not  to  be   fliewn. 
Sid.  <)6^  Mich.  14  Car.  2.  B.  R.    Bentley  v.  Hore, 
a  Keb.  620.      g,  Jq  error  upon  judgment  in  Durham  in  debt  upon  bond  to  pay 
»a  Caf 'a.^*  2ol.  the  defendant  pleaded  folvit  ad  diem^  not  faying  where ;  a 
B.R.  Nor-  verdifk  thereupon  is  void,  becaufe  there  is  no  vifiic,  and  fo  no  triaU 
cLXPr  V.     Trials  per  Pais,  301.  cites  2  Keb,  620. 

Ander- 

loM,  buc  there  the  words  (not  faying  where)  imntedjateiy  foUow  the  words  (to  pay  2oI*}. 

Raym.  187.       ^.  Cafe,  &c.  the  plaintiff  lent  the  defendant  a  mare  to  ride  from  S. 

ment  wm  ^'  ^^  Noffolk  to  %  in  Suffolk^  in  which  journey  he  fo  immoderately  rodo 

ftayed  till      her  that  ihe  died  ;  aner  a  verdift  for  the  plaintiff,  it  was  moved  in 

the  other       arreft  of  judgment  that  no  place  was  laid,  where  this  immoderate 

^^^j riding  was,  and  the  journey  is  in  two  counties,  and  the  caufe  of 

Sid.  457.  ia  adion  is  the  immoderate  labour  \  and  judgment  was  ftayed  at  the 

"ot  S-  P—  prefent,  but  was  afterwards  given  for  the  plaintiff,  as  Holt,  who 

pi.  10.  s!c!  niade  the  motion,  told  the  reporter.    286.  Lev-  Pafch.  22  Car.  2t 

adjornatur.    B.  R.    Horfley  V.  Cottcn. 
Ibid. 

647.  pi.  8C.  S.  C.  adjudged  for  the  plainti^*. 

8.  Debt  upon  an  obligation  conditioned  riot  fo  hunt  in  the  platntif^s 

nvarren ;  the  defendant  pleads  that  he  did  not  hunt  in  his  warren ; 

the  plaintiff  replies,  and  fays,  that  after  the  making  of  the  bond^j  & 

ante  diem  impetrationis  brevis,  &c,  venatus  fuit,  &c.  The  defeiid<« 

ant  demurs;  and  adjudged  againfl  the  plnin:iff,  becaufe  he  doeft 

trot  allege  where  his  warr^  loy^  that  the  defendant  might  have  taken 

iflue.     Freem.  Rep.  31.    pi.  39.  Pafch,  1672.     Bud  v,  Weftj» 

in  C.  B. 

So  where  9.  Debt  for  rent^  the  defendant  pleaded  nil  debet,  and  fo  iffue 

error  was      joined  i  and  at  the  day  cf  nifiprius  the  defendant  pleaded  quod  puis  dar^ 

/JZltelrm    ^^"  continuance  the  plaint'^ releafed  to  him,  and  docs  not  name  any 

debt ;  the     place  whevt  he  releafed,  fo  as  no  iffue  can  be  taken,  and  to  this  the 

defendant  in  plaintiff  demurred ;  and  it  was  adjudged  a  fault  incurable.  Freem. 

X^Jtlf       R^P'  ^'^'  P^-  ^3^*  ^Tin.  1673.    Gardner  v.  Bloxam. 

€»r(,ri  without  laying  a  veniiej  thU  wii  ad^ud|^ed  ill^  a^d  thc^  the  ^Ica  amoo^ita  tQ  a  co^ifffi^i 

of 


tf  the  error,    t  Ld.  RayM.  Rep.  loo|;.  riill.  js  Adimb,  B.  R.     Carlecon  t.  Morugh>  S.  C. 

1  Salk.  ft68*  pl«  15.  Trin.  3  Aaox>  B.  R*  accordingly. 

to.  Affault  and  battery y  the  defendant  pleads  an  arbitrament  in 
bar,  and  does  notjkew  where  the  award  was  made  ;  the  plaintifF 
demurred,  and  A>r  this  reafon  the  plea  was  ruled  to  be  ill ; 
jud.  pro  quer.  Frcem.  Rep.  268.  pi.  295.  Hill.  1679*  Jones  v. 
Walker. 

11.  A /uit  was  brought  in  the  fpiritual  court  ySr  tithes.     A  »  Show.  56,^ 
prohibition  was  granted,  and  an  attachment  was  brought  upon  the  ang Va  v. 
prohibition,  and  judgment  by  default,  and  damages  and  coils  given   Baoox. 

to  the  plaintiflF.     It  was  afligned  for  error,  that  no  vifne  was  laid  gg '**i*^^ 

nohere  the  fuit  in  the  eccle/tajlical  court  was  ;  fo  that  if  the  defend-  s.  *C.  but* 

ant  had  pleaded  non  profecutus  fuit  after  the  writ  of  prohibition  s*  P*  does 

delivered,  and  iffue  had  been  taken  thereon,  there  could  have  been  "°'  ^y^* 

no  trial :  and  there  are  feveral  precedents  where  a  vifne  is  alleged  337.  Anon. 

in  fuch  cafe;  and  this  difference  was  taken,  viz.  where  damages  s*  ^*  34^» 

arc  given  for  the  plaintiff,  there  generally  he  lays  a  vifne  where  p^^^*  ''* 

the  fuit  in  the  ecclefiaflical  court  was ;  but  otherwife  the  want  of  s.  C.  lad 

a  vifne  hurts  not.     And  judgment  was  reverfed  for  this  reafon,  by  s.  P.  uy*, 

the  opinion  of  the  whole  Court.  Raym.  387,  388.  Trin.  32  Car.  2.  infmad^' 

B.  R.  firogan  v.  Aunger.  appear  to 

the  Cou.t, 
tiaa  in  ail  the  i>Tecedents  of  thefe  kind  of  declarations,  there  is  no  place  found  mentioned  of  the  pr .1  • 
feedings  xAer  delitery  of  the  writ,  biit  the  place  only  expreHed  wheie  the  writ  was  delivered,  the/ 
thereupon  over.niled  this  fpedoos  exception.  But  Ibid.  350.  S.  C.  and  S.  P.  and  that  the  Court 
faid,  that  where  thofe  precedents  were,  there  was  no  further  proceeding  after  judgment,  as  there  feidoni 
«aswhen  there  was  judgment  by  nihil  dicit;  but  here  they  reverfed  it  for  thib  error. ^—2jo.'  izS. 
AuDgier  t.  BrogaOy  fays,  that  judgment  was  reverfed. 

12.  Confideration  executory  is  trover/able;  and  therefore  a  venue 
muft  be  laid. 

13.  In  covenant  againjl  one  as  afjignee^  there  is  no  need  of  laying 
any  venue,  becaufe  an  afQgnment  is  always  intended  to  be  made 
on  the  lands  affigned.  Per  Cur.  Carth.  256,  Mich,  4  W.  5c  M. 
in  B.  R.    Huckle  v.  Wye. 

14.  Upon  a  demurrer  to  a  plea  in  abatement,  where  the  defend- 
ant (aid  that  flic  was  baptixed  by  the  name  of  M.  and  not  of  -P. 
And  the  ^hintiS demurred^  becaufe  no  place  where  flie  was  baptized 
is  mentioned  \  and  alfo  flie  does  not  fay  that  flie  wasy^  called  at 
the  time  of  the  billjued;  for  where  an  aft  is  alleged,  there  ought  to 
be  a  place  mentioned,  becaufe  it  is  travcrfable  ;  btit  if  it  liad  been 
that  (he  was  known  by  fuch  name  only,  it  might  be  tried  where  the 
a&ton  was  brought,  becaufe  it  only  concerns  tlie  perfon ;  but  be- 
caufe  the  defendant  did  not  fay  that  (he  was  called  M.  at  the  time 
of  the  bill  fucd,  (he  QUjiit  to  give  the  plaintiff  a  better  writ. 
Skin.  620.  pi.  14.  Mich.  7  W.  3.  B.  R.  Nichols  v.  Shep- 
herd. 

15.  If  a  ville  be  alleged,  and  no  county  where  it  lies,  no  procefs  In  tW«  cafe 

canilFue  upon  if,  per  Holt  Ch.  J.  Mich.  9  W.  3.    Ld.  Raym.  "^^  jJ'h'; 

Rep.  258.  in  cafe  of  the  King  v.  Griepe.  6.  49. 60. 

4  H.  7.  8. 
ufaere  fciie  facias  on  a  recognizance  was  of  breach  of  r^^ ;  the  breach  was  afligned  in  a  viU,  and  ni 
cwoi;  where  was  mentioned  j  and  when  the  jury  wa&  brought  to  the  bar  tl«ejr  were  difcharged,  and 
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the  jnFormation  fet  afide.     But  in  Corrit  cafcf  the  viile  alleged  /hall  be  intended  to  be  in  tlie  c()anty 
where  the  aftion  ii  brought ;  as  if  trsfpafs  is  brought  in  Middlefex  for  a  trefpafs  done  at  Illington 
Illington  (hall  be  intended  to  be  in  Middlefex,  becvufe  that  is  the  gift  of  the  j£lion.     But  if  a  piace 
is  mentioned  in  matter  collateral  to  the  iffue,  it  is  neceifary  to  ihew  in  what  county  it  lies,  or  other- 
wile  it  ihall  not  be  intended  to  be  \h  any  county.     Ibid. 

1 6.  jfB  of  compofition^  and  a  compofition  purfuant  thereunto^ 
Ivas  pleaded  in  bar  to  an  zStion  of  debt  upon  a  bond^  without  reciting 
the  a£J,  or  laying  venue  for  the  compofition^  and  for  thefc 
faults  jud*  pro  qucr.  12  Mod.  249.  Mich,  to  W.  3.  Dennis  v^ 
Roberts. 
C  03  3  .17.  Where  x!tit  judgment  is  upon  a  iiil  dicity  the  want  of  a  Ycnue 
is  not  material  to  fet  it  a  fide,  bccaufc  the  inquiry  is  not  to  hi 
ef  any  thing  beftdes  damages^  which  may  be  inquired  by  any 
jutors  in  the  county.  Lutw.  235*  Trin.  13  W.  3.  Remington 
V.  Taiter. 

1 8.  If  coverture  be  pleaded  to  a  writ,  it  needs  ho  venue  ;  but 
may  be  tried  where  the  writ  is  brought ;  and  the  defendant  muft 
(hew  and  prove  the  coverture;  and  faying  in  the  replication  that 
(he  was  fole,  implies  the  negative  of  a  marriage  as  much  as  that 
Ihe  was  not  covert,  and  it  is  the  fame  as  pleading  of  infancy. 
If  this  had  been  a  bar,  the  marriage  muft  have  Ween  laid /it  a  certain 
time  and  place ;  but  being  in  abatement  it  is  well  generally  ;  but 
even  there  the  iu/band*s  Jiame  ought  to  bejhewedj  that  the  plaintiflP 
may  know  whom  to  have  his  writ  againft ;   per  Holt  Ch,  J* 
12  Mod.  503,  564.  Pafch.  13  W.  3^   Vezey  vv  Smith. 
aSalk.545.        19.  Matters  touching  the  per/on,  as  privilege  of  attorney^  maybe 
P*J\?*  p'  pleaded  without  a  venue.     2  Ld.  Raym.  Rep.  X172,  11 73.  Trin* 
iflg  y.  ^  A^jigg^  Scawen  v.  Garret. 

s.  p.  by  20.  In  cafe,  the  defendant  pleaded  in  abatement  that  fhe  plaintiff 

^l!i  r**  ^'  ^*^  *"  ^'''''  enemyy  and  laid  no  venue  5  and  on  demurrer  adjudgedi 

Rtp.*  iVy™!  that  it  was  well  pleaded  ;  and  the  plaintiff  might  have  replied,  that 

'I  rin.  4  he  was  born  in  England  generally^     But  if  {ach  a  matter  u^ pleaded 

cl?c"of*"  **^  ^"^^  *^  "^"'^  ^  pleaded  with  a  venue ;  and  the  plaintiff  ihouid 

Scawen  v.  reply,  that  he  was  botn  in  fuch  a  place  in  England.     And  in  the 

Garret.—  principal  cafe  judgment  was  given,  quod  billa  cafiietur.     2  Ld. 

HoUCh^.  T.  I^ay*"-  R^P-  ^'-^43-  ^*^^^-  4  Ann.   Pie  v.  Coopen 

who  iaid  th«ttho«fh  precedents  be  both  way«,  >et  this  is  a  true  difteicace  and  according  to  Co. 
12  Mod.  503.  Palch.  13  W.  3*  in  cafe  of  Vezey  v.  Smith. 


(H,  a.  5)     Want  ofVtnue^     A\dcd\rf  what 


6Mod.22i,  x\  V\7  ANT  of  a  venue  is  aided  by  pleading  over ;  as  where  in 

r*namc  cf  ^^rfp^f'^  ^^^  defendant  pleaded  afubmiffion  to  an  award,  and 

Boifloc  ▼.      ilMt  an  award  was  tnadny  which  he  hadferformed'^  but  laid  no  venue 

Caiiy.  where  the  performance  was.    The  plaintiff  replied  another  award, 

and  the  defendant  tendered  iffue  upon  it.     Holt  Ch.  J.  faid,  that 

the  want  of  a  venue  was  aided  by  the  pleading  over.    2  Ld.  Raym^ 

Rep.  1039.  Mich.  3  Ann.    Purflow  v.  Daily. 

s.  p.  Pwt         2.  Eo\n  debt  upon  bond  no  venue  is  laid  where  the  bond  was 

!lr^b?to  it     ^^*^'^^     ^f  ^^*c  defendant  pleads  a  rcleafe,  tliis  admits  the  bond, 

and 
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and  aids  the  wan^  of  a  venue ;  per  Holt  Cb*  J.   2  JLd.  .Raym,  1 040.  |t  wU  w 
Mich.  3  Ann.  in  cafe  of  Purflow  v.  Bail  jr.  Hf4t  cfc.  T. 

6  Mod.  X22.  S.  C.  by  name  of  Boilloc  v.  Baily. 

In  ^-hat  cafes  the  want  of  yenue  (Iiall  be  aided  by  Terdid,  fee  tit* 

iamcnDmrnt  %  ;|eofaiU9f. 


(H.  a.  6)     Venue.     What  a  fufiicient  laying  of  it*    C  94  ] 

I.  npHE  venue  in  tie  declaration  was  laid  at  Leek  j  and  not  atl4eek 
^  in  the  county  aforefaid.  Defendant  demurred,  and  ihewed 
the  want  of  a  proper  venue  for  caufe.  Plaintiff  joined  in  demurrer  ; 
and  upon  argument,  the  Court  gave  judgment  for  the  plaintiff.  It 
15  fufficicnt,  according  to  the  courfe  of  this  Court,  to  lay  the  venue 
at  Leek,  which  bos  r^erence  to  the  county  in  the  margin.  And^ce 
by  aft  of  parliament  the  venire  facias  is  de  corpore  comitatus,  it  is  not 
neceffary  that  any  particular  place  in  the  county  he  laid*  Barnes's 
Notes  in  C.  B.  338.  Ealler,  9  Geo.  2.  Spooner  v.  Milward,  Com. 
Star. 

2.  In  the  margin  ftood  the  word  Norfolk^  in  the  body  of  the 
declaration  the  venue  was  laid  at  the  city  of  Norwich,  in  the  county  of 
the  fame  city,  throughout.  The  plaintiff  executed  a  writ  of  inquiry 
of  damages  dire£^ed  to  the  {}ieriffs*of  the  city  of  Norwicju  .  Had 
no  venue  been  laid  in  the  body  of  the  declaration,  reference  muft  be 
had  to  the  margin ;  but  whera  a  proper  venue  is  laid  in  the  body  of  the 
declaration,  the  word  in  the  mar^njball  not  vitiate  it.  The  county 
in  the  margin  will  help,  but  not  hurt.  Barnes's  Notes  in 
C.  B.  341.  Hill.  10  Geo.  2.   Howfe  v.  Hafelwood. 


(I.  a)  Trial.  Venue.  Where  the  Venue  cannot 
come  out  of  the  Place  alleged.  Out  of  what 
Place  it  fhall  come.     Next  Hundred. 
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£l.  JF  the  iffue  concerns  the  mayor  and  commonalty  of  a  town,  the  ^  (G)  pl» 

^  array  fliall  be  made  all  of  foreigtiers.    31  Aff.  19.  in  alBfe  savacb^* 

againft  die  Mayor  and  Commonalty  of  Winton.]  aad  (H)  pi. 

3*  Smith 

V.  Hancock  ;  and  becauie  in  the  firft  cafe  a  cuftom  was  pleaded  which  caoeerned  the  city  of  London, 
It  WM  rcjbhred  that  the  venire  faciaa  ihould  not  iflue  to  the  iherifft  of  London  nor  Middlefex,  but  to 
the  county  adjoiniogx  tis.  the  counter  of  Surry.  Mo.  871.  pi.  1209.  Trln.  12  Jac.  C.  B.  Day 
V.  Savage. 

[2.  {As}  in  trefpafs  ofgrafs  ait  in  the  eountv  of  Coventry,  (fcilicet,  ^  P«rt»ea 
tbedty  as  it  feems,)  and  the  iffue  between  them  wa«,  whether  the  »a<^VwS* 
mayor  and  commonalty  diffeifed  the  defendant  or  not ;  therenirc  facias  Xn  Cantn* 
fhall  be  awarded  to  the  iheriff  of  Warwick  to  make  the  panel,  ^"0'»  *« 
though  the  mayor  and  commonalty  were  not  parties.    15  £.  4. 18.  ^ias^au 
faid  to  be  adjudged  in  the  King's  Bench  upon  good  2dvicc.3  not  id'ue  to 

the  officrrs 
0/  ihc  city,  though  ti;ey  have  the  triai  of  things  arifing  withiA  the  city,  bat  it  ftall  iffttc  to  the  county 

H  4  of 


94 


Ctfal 


of  Kent.  Ikfo*  Syi.  pi.  xi09*  m  cafe  of  Day^*  Savage,  cites  40  £Hs.  B.  R.  Dr.  Oven&Iie^t 
Cftfe.  • 

sNew.Abr.  ^j.  If  an  a£lion  of  debt  be  brought  agmnji  a  hundred  upon  the 
S?C.  *and  fi^^^^  rf  Winchefter^  the  venire  facias  may  comt  from  the  next  bun* 
fays  the  ju.  dred generally ^  though  there  are  divers  vills  in  the  hundred^  without 
'^""£.  limiting  it  to  come  from  the  next  vill  in  the  hundred.  M. 
SHew"    iija.  B.  R.    Per  Curiam.] 

koodred,  becaufe  the  proper  pares  for  the  trial  of  every  h€t  done,  are  the  neareft  impartial  men  to  Ae 
place  where  the  U€i  was  done.  ■  G.  Hlft.  of  C.  B.  71,  ,72.  S.  P.  in  cotidem  verbis.  ■  The 
ven.  Cic.  muft  be  from  the  next  hundred.     Comb.  33X.  Trkn  7  W-  3.  B.  R.  Adod. 
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TriiJs  per 
Pais,  ro9. 
(119.)  cites 
^.  C. 


And  though 
it  wat  ob- 
jeded  that 
quoad  B» 
ttnart  of 

y.  D.  it 

^vas  no 
cballftige  \ 
f-j  there 
never  ihall 
be  levcral 
venire  fac. 
to  try  feveral 
iflues  iff  one 
county  \  Lut 
to  try  federal 
ifies  in  ft' 
vera  J  court* 
tut,  it  is 
otherwifc* 
Cro.  J.  550, 


[4.  In  an  aftion  of  trefpafs  for  taking  of  wood  in  Crundall^  if  de- 
fendant pleads  as  to  part  not  guilty ;  and  as  to  the  refidtse,  that  theplaef 
Hvherey  (sfc.  is  called  Barlcy-clofc,  which  is  parcel  of  the  manor  jf 
Crundall,  and  makes  title  to  the  manor;  upon  which  they  arc  at  iffue 
alfo,  fcilicet)  whether  it  be  parcel  of  the  manor  of  Crundall^  and 
the  plaintifr*  fuggefts  that  he  is  lord  of  the  hundred  of  Crundall, 
and  that  the  manor  of  Crundall  in  Crundall  is  within  the  hundred 
^  Crundall^  and  prays  a  venire  facias  from  the  next  hundred,  the 
venire  facias  (hall  be  awarded  to  the  next  hundred  for  both  ijfuesy 
though  part  of  the  vitl  of  Crundall  may  be  out  of  the  hundred  of 
Crundall;  becaufe  there  cannot  be  2  venire  facias's  granted  in 
this  cafe  in  one  action,  thoygh  feveraKiflues  are  joined.  M* 
17  Ja.  B.  R.  between  the  Dean  and  Chapter  of  Winchester 
AND  adjudged  upon  this  exception  in  arreft.} 

[5.  In  an  aftion  of  trefpafs  againft  A»  and  B.  for  trefpafs  in 
Dorchejler^  if  A,  fays  that  he  is  a  copyholder  fo  J*  S.  of  tie  manor  of 
D.  and  prefcribes  to  have  common  for  J.  S,  and  histenantSf  in  the  place 
ivhere^  &c.  upon  which  they  are  at  iflue,  and  B^  pleads  that  he  is 
leffee  for  years  of  the  leafe  ofJ.D,  and  prefcribes  to  haze  common  for 
J.  JD.  and  all  thofe  nvhofe  cflate^  l^c.  in  the  place  whercy  &c.  upon 
which  they  alfo  are  at  iffue  5  and  the  plaintiff fuggefls^  that  J.  S.  is 
lord  of  the  hundred  of  Darcheflerj  within  which  it  is^  and  therefore 
prays  a  venire  facias  to  the  next  hundred.  The  venire  facias 
fliall  be  granted  to  the  '  next  hundred  for  both  ijfues^  becaufe 
there  cannot  be  2  venire  facias*s,  though  the  iifues  are  joined 
by  2  feveral  men,  and  upon  2  feveral  pleas,  and  fo  for  neceflity 
ought  to  be  awarded  to  the  next  hundred  for  both.  H.  1 7  Ja.  B.  R», 
between  Dunche.  plaintiff,  and  Elton  and  »  defendants, 
adjudged  j  this  exception  being  moved  in  arrcft.3 

Dance  v.  £kd:n  and  Buckljck. 


[6.  In  an  appeal  of  murder y  committed  in  Fevcrfhamj  vuithin  th^ 
*  fo^'  597'^  ♦  cinque  ports  in  Kent,  iiipon  not  guilty  pleaded,  the  ventre  facias! 
Cfoi  6qL  ^^^^^  ^  awarded  de  vicltieto  de  Gfprittg^  which  is  the  next  vill  adjoin^ 
pi.  5.  s.  c!  ing  to  Feverfham,  becaufe  it  cannot  come  from  Feverfliam,  it  being 
but  fays,       within  the  cinque  ports,  where  the  wait  of  the  king  does  not  run, 

though  it  concerns  the  king  ;  for  this  is  between' common  perfons. 

Mich.  42,  43  El.   B.  R.    between  Watts   and  Braynf  ad* 

tiielhcrift       J       o        -I 

q{  Kent,  and  nothing  mentioned  of  the  next  vill.    .         Cro»  E.  778.  pK  12.   S.  C.  but  nothing 

5  mentioDcd 


only  that 
the  writ 
ihould  be 
direded  to 
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sodoned  of  diis  point. -'—Koy,  171*  S.  C.  but  S.  P.  dcJIes  not  appeji*.  n  i2  Inft.  5^7.  cites 

S*  C  and  ftrft,  tlut  the  writ  of  appeal  fluil  be  deeded  (o  the  flwriff'  of  the  county,  and  he  QiAii  ejKcuie 
U  wichia  tkie  cinque  ports* 

[7,  In  trefpafs  of  affliultj  isfc,  in  Sujex,  if  defendant  plaaJs  that 
he  diUvered  to  the  plaintiff  a  fubpcsna  wit  bin  the  cinque  ports,  which  is 
the  fame  ajfaulty  to  whxA  plaintiff  replies  de fin  tort  demefne ;  this  (hall 
be  tried  in  the  netct  vill  adjoining  to  the  faid  place ;  for  this  Court 
ihall  not  "be  oufted  of  the  plea*  Tr,  13  Ja.  B.  between  Elpim 
AND  HuTTON.     Pcr  Curiam.]  *  [  9^  3 

[8.    HilL   36  H.  8,   Rot.  35.   B.  R.   between  Barnewell,  ^'r^R^'** 
and  otbers,  and  Rochfoeo),  in  a  writ  of  error,  upon  a  judgment  ,7*.'  ^^™* 
in  an  aflife  in  the  King's  Bench  in  Ireland,  and  the  defendant  in  Vent.  59.  la 
unit  oi  error  here  in  England  pleads,  that  the  plaintiff  infeofFed- ?^^ 
J.  S.  of  the  tenements,  &c.  and  upon  this  iifue  is  joined ;  and  there-  trx  MaV- 
upon  the  defendant  fays  that  the  county  of  Salop  is  the  next  county  next  <>»  or 
eidjinmng  to  the  faid  county  in  Ireland,  &c.  et  petit  breve  domini  regis  ^"u '^'' 
dc  venire  facias  12,  &c.  ad  triandum  exitum  praediiium  vicccomiti  thus,  viz. 

2'iifdera*comitatusSalopise  quod  venire  facias,  &c.  And  upon  this  J'*  covemata 
e  Miic  was  tried  in  the  county  of  Salop,*and  a  verdift  given  for  {ij^^'J'f 
the  defendant  in  the  writ  of  error.     Note,  that  Mafter  Hodfon,  ofahoufe. 
Secondary  of  the  King's  Bench,  vouched  this  precedent  to  the  '*»«  ^racU 
court  of  King's  Bench,  P.  1 3  Car.  and  afterwards  gave  it  to  me.]  thlfV;"*^**' 

catered  and  difpcJI'Jfed  tbtm  at  Bent^Uk,  Upon  which  they  were  at  ifl'ae,  and  the  plaintiff  fuggeAed 
that  Btlfimd  in  N^tbumherland  is  ttxt  to  Uerxvick  3  whereupon  a  venire  facias  was  awaided  accordingly, 
and  a  verdid  for  the  plajntiff.  And  upon  two  precedents  ihewn  to  the  Court,  where  the  trials  were  as 
here,  aad  one  of  them  affirmed  in  e  ror,  and  alfo  upon  citing  this  cafe  in  Roll,  the  Court  ruled  the 
venue  weU  awarded.  Vent.  58,  ^9.  Hil'.  zi  Sc  %x  Car.  2.  B.  R.  Crifp  v.  Mayor,  a:c.  of  Ber. 
Wick.  Ley.  252.  S.  C.  tliac  il)c  covenant  was  laid  to  be  made  at  York  for  quic:  enjojment  of 

Inds  in  Bemrick.     And  the  repoiter  fays,  he  heard  that  judgment  was  given  f^r  the  plaintiff.  ■ 
Raym.  173.  S.  C.  that  Windham  J.  held  that  it  ought  to  ke  tried  at  York,  where  the  a£Kion  it 
hrooght,  as  Co.  Dowoalk^s  cafe  is  j  and  fays  the  cafe  was  adjoumcJ^but  afierwards  refolved  for  the 
plaintiff.  Mod.  36.  pi*  29.  S.  C.  but  no  judgment  raeniioned...— Sid.  3S1.  pi.  14    Jackfon 

and  Ciifpe  ?•  the  Mayor,  &:c.  of  Barw  ck,  S,  C.  adjornaCur  \  but  in  a  note  at  the  end  of  the  cal*;,  lays. 
It  was  altervards  adjudged  for  the  plaintiff. 

9*  In  aflfife,  irfani  defendant  pleaded  releafe  of  the  plaintiff  in  har^   Br.Inqueftv 
m)hich  was  demedy  and  bore  date  at  Torh,  and  witnefles  were  in  the  ^,'^f " 
deed,  and  procefs  iffued  to  tbefheriffto  caufe  the  witnejjes  to  come,  and 
vifne  of  the  place  where  the  witncjjes  were  named,  and  continued  till 
now;  and  it  was  faid,  that  they  could  not  take  inqUeft  q{ foreigners 
of  a  deed  bearing  date  in  York ;  and  after  this  pannel  was  oujied, 
and  procefs  continued  againfl  the  witneffes,  and  procefs  to  make  jury  of 
the  city  to  come*     Quod  nota,  pannel  ott/led  where  the  Ccurt  perceived 
that  they  had  erred.     Br.  Pannel,    pi.  4.  cites   10  Ail".  13. 

10.  'rht  J  unices  of  Bank  inquired  by  14  of  the  king's  palace  impan^ 
tiled  by  the  warden  of  the  Fleet,  to  inquire  of  menace  and  imprifonment 
done  to  an  attorney  ^  the  palace  by  J.  N,  efquire  of  the  king ;  and  that 
he  (hould  make  fine  for  this  contempt.  Br.  Inqucil,  pi.  8p.  cites 
32  H.  6.  34. 

11.  If  I  am  hound  to  J*  S.  toferve  him  in  Normandy  by  a  year,  and 
the  difendofit  pleads  accordingly,  xht  plaintiff  may  fay  that  J.  was  here 
in  England  fuch  a  time  in  the  fame  year  ctfuch  a  place ;  and  ifllic 
(hall  be  taken  inamfnio  regni^  Br.  Trials,  pi.  46.  cites  15  £.  4*  14. 
Per  Littleton. 

12.  If 
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s.  p.  that        12.  If  the  parties  arc  at  ifluc,  and  the  vifnc  is  of  D.  and  the 

«If  Atf//*^  plaintiff  alleges  that  all  there  are  his  tenants  i  there  if  the  defead- 

ZtameM,  ant  wiU  confefs  it,  the  venire  facias  fhall  be  of  the  vifnc  next  ad« 

smdifbe  jaccnt.    Br.  Vifuc,  pi.  loo.  cites  22  £.  4.  3.    . 

it  the  pioifttif/ball  ba^/e  bis  frayert  but  if  he  denies  it,  then  he  fluli  oot  have  hit  prayer,  but  then  the 
defendant  ihali  never  chaUenge  for  this  caufe,  per  tot.  Cur.  And  therefore  it  feeim  that  this  matNr 
§fmll  he  entered  in  the  writ  \  fir  if  it  doei  not  a^tear  ef  rtc^ri^  it  is  nothings  but  ibis  cbalUuge  ought  t9 
ke  taken  before  the  'venire  fades  iffaes ;  for  if  cne  venire  facias  iflTues  retuniable  in  another  term,  or  u 
another  diy,  there  the  plaintift*  fliAil  not  have  this  matter  at  the  day  oi  the  retucn.  Qjiod  nota.  pt. 
Chatkngc,  pi.  1S7.  cites  aa  £.  4.  3. 

(K.  a)    Trials  per  Pais  in  the  next  Q)unty.    In  what 
Cafes  it  fhall  be  tried  in  the  next  County. 

» 

[l .   I F  A.  be  tndiEted  for  not  repairing  ^f  a  way  in  the  city  of  Torl^ 
*-  and  this  is  removed  into  the  King's  Bench,  and  the  defend-^ 
wit  pleads  that  the  inhabitants  of  the  city  ought  to  repair  ity  without  that^ 
that  he  ottght  to  repair  ity  upon  which  iffue  is  joined  ;  this  fliall  not 
be  tried  bjr  the  next  county  to  the  city,  becaufe  it  does  not  appear 
that  the  city  is  in  queftion  for  the  reparation  of  it,  inaftnuch  as  it 
[  97  3    is  alleged  on/y  in  the  inducement^  which  may  be  falfe,  and  it  is  not 
in  iffue.    Tr.  10  Car.  B.  R.  between  the  King  and  Scaling. 
Per  Curiam.] 
S.  C.  cited        [2.  If  it  be  alleged  that  the  mayor ^  hailiffsi  and  citizens,  of  Tori 
H^rd^'i     ^''^  ^  ^*  ^'  *^  which  year  they  were  incorporated  by  name  of 
Mich.  ^14 '  mayor,  ftieriff,  and  citizens,  ufi  fuerunt  foreign  bought  and  foreign 
Car.  2.  in  fild,  fafr.  and  this  prefcription  is  traverfed,  the  venire  facias  (hall 
fheTafc*"of   ^  awarded  to  the  flieriff  of  the  county  of  Tori  de  vicineio  cajlri  Ebo' 
PtocTOH     rum  quodfuity  proximo  adjacens  civitati  jEiorum,  becaufe  the  iheriffs 
▼.  Pkjl-     and  coroners  of  the  city  are  citizens.    D.  1 1  £1.  279.  lo.J 

riys,  fays 

that  the  venire  facias  was  awarded  to  the  flieriff  of  Yorkflttre,  upon  a  fuggeftion  that  there  %va5  not  a 
fufficient  number  of  freeholders  within  the  city,  not  free  of  the  city,  to  tr/  the  iflue,  as  appean  by 
Bendloe*s  Rep.  cafe  39. 

Where  a^ion  is  brooght  0gahi/l  wtayw  and  ammmuihy  in  a  city,  the  ilTue  (hall  be  tried  by  foreigners. 
•Bot  it  was  faid  that  attaint  thereof  Hiall  be  taken  of  people  within  the  city  j  which  Brook  fays  fcems 
not  to  be  iaw,  if  the  firft  faying  be  law.     And  elfewhere  it  is  faid  that  it  ihall  be  by  foreigners.    Br. 
Corporation,  pi.  41.  cites  10  Aff.  13. 

]f  the  iflue  concerns  the  mayor  and  commonalty  of  a  town,  the  array  fliail  be  niade  all  of  foieigneis. 
Trial  per  Pais,  loa.  (1 14O  <^>^*  3'  ^^'  I9»— So  if  ihe  trial  concerns  the  mayor  and  commonalty, 
ftc  although  they  are  not  parties,  yet  the  venire  facias  ihiU  be  directed  to  the  fheri0'  of  the  next  couoty. 
Trials  per  Pais,  loa.  (1x4-)  cites  15  E.  4.  18. 

3  In  afftfeXiit  tenant  infant  pleaded  rekafe  of  the  plaintiff  in  bar 
which  bore  date  at  Torky  and  witneffes  were ;  and  it  was  agreed  there 
that  it  fliall  be  tried  by  thofe  of  the  city  and  not  by  foreigners^  becaufe 
they  ha^^  privileges  that  foreigners  fiall  try  nothing  there  ;  and  tliough 
the  tenant  being  an  infant  cannot  be  attainted  difleifor  by  the  trial 
of  the  deed,  yet  in  this  cafe  the  trial  (hall  be  taken  by  the  forcigu- 
exs.  Br.  Trials,  pi.  67.  cites  10  AfT.  3. 
Hoh.  85.  4.    In  trefpafs  for  taking  away  a  bag  of  pepper  i  tlie  defendant 

P^  >>4*       jttflifed  as  fervant  of  the  mayor,  &:c.  of  London,  for  wharfage  due  to 
^•^*  them  by  the  cuflmn,  which  the  plaintiff  refufed  to  pay  5  the  plninti.T 

replied  that  the  atfom  did  not  extend  to  him,  becaufe  he  vjas  a  freeman 
of  the  city,  and  ought  not  to  pay  wharfage  j  to  which  tl:c  defend- 
ant 
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Ifit  fejoififJy  that  the  tujlom  extended  to  him  as  well  as  to  ftrangefs  $ 
vpon  which  iS\ie  was  joined.  Refolved  that  the  venire  faciei  . 
fliall  not  jbe  awarded  to  the  fberifFof  London  nor  Middlefex,  be* 
caufe  the  trials  there  are  by  freeman ;  but  it  (hall  be  to  the  county 
next  adjoining,  viz.  to  the  IhctifF  of  Surry,  Moor^  871.  pi.  1209* 
Trin.  1 2  Jac,  C.  B.    Day  v.  Savage. 

5    Cafe  in  Lw  Jan  fir  dtfiarhing  him  to  take  the  fas  and  other  pro* 
fits  of  one  of  the  judges  ofthiJheriff*s  coart  in  London  ;  afier  not  guilty 
flooded  andijfue  thereupon,  the  plaintiff  moved  for  a  triaiin  a  foreign 
county  y  bis  title  being  under  a  grant  of  the  mayor  and  aldermen y  and  the 
defendant  pretending  a  title  under  the  mayor ^  aldermsn^  and  commonalty 
in  common  council  nffemhledj  fo  that  the  whole  commonalty  of  Lon- 
don were  concerned  in  the  faccefs  of  this  trial ;  but  per  tot.  Cur* 
the  furmife  is  not  fufEcient,  becaufe  it  did  not  appear  that  the  title 
would  come  in  qitellion  upon  this  ifllie ;  for  perhaps  the  defendant 
may  iniift  upon  fome  other  iflue^  or  that  he  had  ndt  taken  the  pro- 
fits \  nor  does  it  appear  by  this  furmife  that  there  is  not  a  fufficient 
nutiiber  of  freeholders  in  the  city  to  try  this  iffue  who  are  not 
Free  of  the  city  nor  within  the  diftri£^s  of  the  city,  which  ought  to 
appear,  or  ellc  there  (hall  not  go  a  venire  into  a  foreign  county, 
as  it  appears  by  the  fuggeftion,  the  conted;  is  betwixt  the  corpo- 
ration oF  the  city  itfelf}  and  tht  queftion  is,  whether  the  mayor 
and  aldermen,  or  the  mayor,  aldermen,  and  commonalty  aiTembled 
in  common  council,  have  the  right  to  place  judges  there  ?  fo 
that  the  cuftom  of  the  city  does  not  come  dire£lly  in  queflian  betwixt 
them  and  a  ftranger,  but  amongfl  themfelves.     And  if  this  fug- 
geflioQ  were  admitted  to  be  good,   yet  in  cafe  the  other  fide 
Ihould  deny  the  hOt  of  it  to  be  true,  how  fhould  it  be  tried  ? 
To  whom  Ihoiild  a  venue  be  awarded  to  try  it  i   In  all  cafes  of 
foreign  venires^  they  are  anvarded  either  by  admittance  or  coffent  ^  (j  98  1 
the  parties^  or  upmt  a  nient  dedire^  or  a  demurrer  over-ruledy  as  ap- 
pears Plow.  Com.  79.  b.   and  Dyer,  300.  367.     So  that  upon 
die  whole  matter  they  agreed,  that  the  fuggeftion  would  not  aid 
the  plaintiff.    Hard.  311,  312.  pi.  2*  Mich.  14  Car.  2.  in  Scacc. 
Proftor  V.  Philips. 

6.  \¥hcre  a  whole  county  is  concerned  in  a  trial,  as  in  an  infor*  6  Mod^joj. 
maiion  for  not  repairing  a  highway,  or  a  common  bridge^'  the  y*^«^,* 
trial  {hall  be  by  a  jury  oiT a  neighbouring  county  5  and  ^ifuggeftion  xheQg'    * 
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mud  be  made  upon  the  roll  of  the  caufe  of  its  being  tried  in  ano-  ▼•  the  Inba- 
ther  county,  viz.  that  it  concerns  the  whole  county.     Per  Cur.  ^^"^  ^ 
12  Mod.  503.  Pafch.  13  W,  3.  Anon.  of^'m^^ 


according- 
ly I  and  this  fer  the  neceility  of  aa  indiffereat  trial. 


{L.  a)    Trial  per  Pais-     Vifne.     What  fhall  be  faid 

a  good  Award  of  the  nexi  County  or  Hundred.        >    -^"^  ^ 

£i.    IF  an  aSion  be  brought  againjl  an  hundred  upon  the  flatute  of  S«c  Robbe* 
*  Wiv.thny  of  13  E.  I.  of  robbery,  and  the  venire  facias  is  xri^lSfpeT 
StwarJcJ  upon  the  loXifrom  Bradley ^  qitoi  ejl proy.imum  hundredum.  Pais,  94. 

and  (107): 


98  Crial. 

and  the  writ  is  generally  from  Bradley,  yet  it  is  good,  bccaufc  in 
»  the  award  upon  the  roll  it  is  averred  that  the  vill  rf  Bradley  and  the 

hundred  of  Bradley  are  all  one ;  and  then  when  the  rcnire  facias  is 
generally  from  Bradley^  it  (hall  not  be  intended  that  there  are 
feveral  vills  called  Bradley  befides  this.  Tr.  lo  Car.  King's 
Bench,  between  Ameredith  and  the  Hundred  of  Rapesgate, 
in  the  county  of  Hereford,  per  Curiam,  in  writ  of  error,  and 
Mich.  lo  Car.  adjudged,  and  the  firll  judgment  given  in  Bank, 
affirmed  per  Curiam  accordingly.  Intratur  P.  io  Car*  B.  R« 
Rot.  233.3 


(M.  a)     Trial  per  Pais.     Venue  County.     Out  of 
what  County.     According  to  the  IJfue^ 

[r.   tN  deht  upon  obligation  made  in  the  county  of  B*  defendant  fayt 

^  it  was  made  in  the  county  of  C.  &c.  and  plaintiff  fays  that  it 

was  made  in  B.  where  the  writ  is  brought ;  and  defendant  fays 

'  that  it  was  made  in  C.  and  not  in  B.    The  venue  ihall  be  from 

J5.  for  the  ifluc  is  taken  upon  it.     3  H.  6.  35.  b.] 

[2.  If  an  abbot  brings  trejpafs  for  a  trefpafs  done  to  his  coach- 
man, and  defendant  fays,  that  he  is  his  frere  of  his  houfe  in  other 
county y  without  that^  that  he  is  a  frere  (f  the  plaintiffs  this  (hall  be 
tried  by  the  ordinary  of  the  county  where  the  plaintiff  has  alleged  him  to 
iefrer^,     22  E.  3.  2.  b.  adjudged.! 

[^3.  In  aBion  upon  the  cafe  in  Warwich^  for  faying  there  to  the 
plaintiff*,  thou  art  a  thief  and  foleft  my  iron,  if  defendant  fays  that  the 
plaintiff flole  from  him  in  Leicefer  the  value  of  3  /.  iron,  and  carried 
it  to  Jvarwiciy  where  he  caujed  him  to  be  indited,  by  which  hejpoke 
L  99  2    '^^  words  in  Jf^arwici,  to  which  the  plaintiff  replies  de  injuria  fua 
propria  abfque  tali  caufa^  the  venue  (hall  ifTue  onljfrom  the  county 
ef  Leicefery  becaufe  the  words  abfque  tali  caufa  refer  to  the  ori- 
ginal caufe  which  was  in  LeiceAer,  and  fo  by  the  ifTue  this  only 
is  put  in  iffue,  for  the  fpeaking  of  the  words  is  confefled.    Mich. 
15  Ja.  B.  R.  between  Dalburne  and  Swift,  adjudged  ;  though 
it  was  felony  in  Warwick  alfo,  where  the  iron  was  carried.] 
AdMrn^fef        ^4'  t^^l  i^  aftion  upon  the  cafe  in  London^  for  faving  of  the 
tht^aimiff  plaintiff*^^  hath  folen  my  plate^  and  I  will  make  her  nold  up  her 
foleflett      hand  at  Newgate  for  it,  &c.     To  which  defendant  pleads,  that  the 
^Um  ColUwt  P^°^^^\ff  ^^^^^  i^^o  his  houfe  in  the  city  of  Coventry  y  and  there  felomoufly 
^^    A     _^  ^ole  his platCy  isfc.  upon  which  he  faid  the  words  in  the  declaration  at 
*  FoU  599.   London*     To  which  plaintiff  replied  *  dejon  tort  demefne  without 
K^^^m^  ^t  fuch  caufe.  This  ought  to  be  tried  at  Coventry,  and  not  at  London  \ 
Th^lffiid    for  the  fpeaking  of  the  words  is  confefled,  and  the  iflue  arifes  only 
uixjt^ificd,   ^po^  ^c  caufe  $  that  is  to  fay,  the  breaking  of  the  houfe  and  taking 
fcr  that  he    of  thc  plate  at  Coventry  felonioufly^  which  ought  to  be  tried  by  .a 
i^'fplat'i.  J^^y  ^^  Coventry.    Mich.    13  Car.  B.  R.  between  Bacon  and 
ThtJi.fa,  HIS  Wife  against  Knottesforde,  in  writ  of  error  upon  a  judg- 
«Mi  awsnd'  ment  in  Bank,  and  the  judgment  given  in  Bank  reverfed  accord* 
LpScm         *^g^y>  becaufe  it  was  tried  in  London.] 

mfben  tbf  %efrdi  viert  alUgtd  t9  bi/ptkif    Afttf  a  verdia  for  Uw  1  Uintlfii  It  «^  AOVcd,  tlut  ^tAi  wif 
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a  mir>tnal ;  for  the  Te.  fa*  <mg!it  to  bs  awarded  from  Oxford^  becaufe  tlis  itfae  wtt  joined  upon  the 
jifiificatkmy  and  the  words  are  confefTed.  Bat  the  Court  refDlved,  chit  this  wai  aided  by  the  ftatote^ 
i6  Car.  a«  cap.  8.  being  tried  by  a  jury  of  the  prober  councy  whsre  the  aflion  ii  litd,  though  the 
iilae  upon  pleading  may  asife  cue  of  another  place  aad  county.  Vent.  ax.  Pafch.'  zt  Car.  i.  B.  R. 
Crofle  V.  Winter.  Raym.  i8i.  S.  C.  by  the  name  of  Craft  v.  Winter,  adjudged  for  the 

phiBtiff*,  becaufe  it  is  aid;d  by  the  ftatute  16  8t  tj  Car.  s.  Bac  the  defendant  might  have  demurred 
lyonit.  ■'  Sanad.  146.  S.  C«  by  nameof  CaArT  t.  Boitc,  adjuiged  accordiogiy  by  Keeling, 
Rainsford,  and  Morton»  cqntra  to  the  opinion  of  Xwifden  J.  and  alfo  of  divers  others^  as  the  reporter 
^  It  was  afterwards  related  to  him. ' 

[  J.  In  an  affion  upon  the  cafe  hy  executor^  if  the  plaintifF counts  that   *^°'  ^*'* 
his  iejlatar  woi  ju/lice  of  oyer  and  terminer  of  Mmgomery  in  Walesa   ^^y^^y^ 
mi  made  the  defendant  his  clerk  of  the  fines  ^  to  be  levied  there  in  the  coun^  venire  U-^ 
tj  of  Shrew/bury^  and  for  this  office  the  defendant  ajfu/n-d^  and  pro-  «'*»  ^« 
mifed  to  pay  20  marks  for  8  years^  (^c.     To  which  the  defendant  '^*  c^ntr* 
fojTf  quodnon  exermit  ojpcium  pr^ediHum  by  thofe  8  years.     This  can-  of  Worcef- 
not  be  tried  in  Shropfliire,  but  ought  to  be  in  the  next  county  of  ^'»  ^^ 
England  to  Mongomery ;  for  the  ifluc  is  not  upon  the  making  of  thHudg- 
lus  clerk,  but  upon  the  exercife  of  the  office,  which  cannot  be  but  ment  was» 
in  Mongomery.     Hill.  38  El.    B.  R.    between  Walter  and  ^"tnUca- 
Dawes,  adjudged.]  bl^c^be- 

oiiie  they  cannot  talce  notice  of  the  iiTue  in  the  county  of  Worcefter.      ■       Cro.  E.  465.  pi.  14, 
Hill.  38  Elis.  S.  C.     That  the  trial  ought  to  have  been  in  the  county  of  Hereford,   being  the. 
coenty  next  ndj<Mning»  and  not  in  the  couniy  of  Worcefter;  per  tot.  Cur«— -^Gooldf*  iSo.  pi.  113^ 
Walter  ▼.  Walter^  S.  P. 

6m  If  one  be  taken  in  the  county  of  S.  nuith  the  manner  of  robbery 
Jttie  in  tie  county  <ff  JV.  the  juftices  of  the  county  of  S.  (hall  put 
him  to  anfwer  \  and  if  he  pleads  not  guilty,  they  ihall  fend 
for  pais  into  the  county  of  N.  Br.  Corone,  pi.  io2.  cites 
a6Afr.  32.  . 

7.  In  hefail^  releafe  vjith  'warranty  of  the  grandfather  was  pleaded 
in  bar.  The  demandant  faid^  that  not  the  deed  of  his  grandfather, 
frifl :  and  the  others  e  contra.  And  then  the  tenant  faid^  that  he 
made  the  deed  at  D.  in  another  county ^  and  prayed  procefs  there  for 
the  rifne,  and  could  have  only  vifne  where  the  land  was,  becaufe 
he  did  not  allege  the  place  in  his  bar  :  for  now  it  fhall  be  intended 
that  it  was  made  in  the  county  where  the  adion  is  brought* 
Quod  nota.     Br.  Vifne,  pi.  42.  cites  21  E.  3.  lo. 

8.  In  falfe  imprifonment  the  defendant  pleaded  villeinage.  The 
fimntifffaid^  that  he  was  bom  out  of  any  efpoufalsy  and  the  other  that 

foitbin  the  efpcufals.     And  it  was  tried  by  vifne  of  H.  where  the    [  100 -J 
writ  was  brought,  by  reafon  that  they  might  better  tax  the  da-' 
mages ;  and  yet  the  other  pleaded  the  villeinage,  to  the  manor  of 
D.  in  another  county ;  but  the  iflue  was  born  within  the  efpoufals, 
Br.  Vifne,  pi.  40.  cites  38  E.  3.  34. 

9.  In  difceit  the  defendant  pleaded  arbitrernent  at  another  place. 
The  plaintiff faid  that  mfuchfubmiffion.  And  vifne  was  where  the 
arbitrernent  was  alleged.     Br.  Vifne,  pi.  45.  cites  7  H.  6.  43. 

10.  And  to  the  other  part  retainer  was  pleaded  at  B.  another  place, 
>nd  iiTue  thereupon  ;  and  vifne  was  of  B*  in  another  county.  Br^^ 
Vifne,  pi.  45.  cites  7  H.6.  43. 

I T.  Ravtfbment  of  ward  in  the  county  of  S.  in  B.  R.  and  counted 
^fenure  in  the  county  of  Effex*    And  the  defhidant  faid^  that  be  held 
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of  another y  and  not  afhtmy  and  made  to  htm  tale.  And  per  Cur.  tlv» 
vifne  (hall  be  of  the  county  where  the  tenure  is  alleged ;  quod  no:a! 
Br.  Vifne,  p!.  64,  cites  21  H.  7.  6. 

12.  A,,  B.,  and  C.  are  ^^^^arr^/i^rx.  Thcj purcia/e  other  land  thvux 
the  coparcenary  land  fo  them  and  their  heirs y  and  by  indentures  they 
covenant  every  one  with  the  other  refpedively  for  them  and  their 
heirs,  with  every  one  of  them  and  their  heirs,  that  the  furvivor  or 
furvivors  of  them  and  their  heirs,  Jball  convey  to  the  heir  or  heirs 
of  the  others  who  die  firft,  fcparately,  at  the  coft  of  the  heir  or 
heirs,  an  equal  part  with  the  furvivor  or  furvivors.  They  purchafed 
the  land  in  Kent.  A.  andB.  diej  the  heir  of  A.  fues  covenant 
againft  C,  and  alleges,  that  he  tendered  to  C.  in  Kent  an  afurance 
to  be  made  of  the  faid  purchafed  land ;  whereas  the /ale  was  made 
in  Kent,  and  thcr  tender  was,  in  truth,  in  the  county  of  Middlefex^ 
and  the  a£tion  of  covenant  was  brought  in  Kent  by  the  heir  of  a! 
and  ijfue  was  joined  upon  the  tender  of  the  ailurance,  and  it  was 
found  with  the  plaintiff.  He  had  judgment,  which  was  affirmed 
in  error.  Refolved,  that  the  plaintiff  has  his  eleftion  to  bring  hia 
a£lion  of  covenant  either  in  Kent,  where  the  purchafe  was  made 
or  in  Middlefex,  where  the  tender  was  made.  The  place  of  the 
tender  is  alleged  for  conformity,  and  is  not  parcel  of  the  iffue  ; 
and  the  finding  of  the  tender  by  a  jury  of  Kent  is  fufficicnt, 

Jenk.  241.  pi.  24. ^D.  337.  b.  3.38.  Wootonv.  Cook. 

Le.  14S.  13,  In  debt  w^on  2.  bond  in  London ,  the  dekndtint  pleaded  an  ufu^ 

S.'c.°1ic.  ^^^^^  contraa  in  the  county  of  Warwick,  The  plaintiff  replied, 
cordinglyl      ^^^  ^c  bond  was  made  upon  good  confideration  ,•  abfque  hoc,  that  it 

Dtkt     was  made  for  fuch  ufurious  contract.     The  trial  was  in  the  county 

^n^rSo^d  ^f  Warwick,  and  heli  good  j  for  the  bond  is  confefled,  and  the 
in  London,  ufury  in  Warwick  is  only  in  queftion ;  and  judgment  for  thi; 
The  defend-  plaintiff.  Cro.  E.  105.  pi.  lo,  Mich.  32  &  33  Eliz.  B.  R.  Kir^ 
r^t11n«'%v.  Smart.  . 

traa  was  ufurious  made  in  Surry.  The  fhlnt'^  demurred  generally.  It  was  adjudged,  that  though 
the  plea  contained  criminal  maiter,  yet  becaufe  it  was  tranfiory  it  was  ill  pieaded,  and  for  that  reafan 
the  plaintiff  had  judgment.  Cited  by  Serjeant  Girdler.  Ld.  Raym.  Rep.  183,  in  the  cafe  of  £«- 
ILZKCTON  V.  Thomson,  as  Mich.  5  W.  &  M.  in  C.  B.  Rou  797.     Bare  t.  Cafe, 

Goldft.158.  14.  Trover  at  JP.  in  the  county  of  Hunt,  The  defendant  pleaded 
and^that*^'  ^/i/ff  in  a  market-overt  at  R.  in  thq  county  of  N.  The  .plaintiff 
Oawdygate  replied,  that  J.  S.  Hole  the  goods  from  him  at  P.  and  l?y  covin 
judgment  between  him  and  the  defendant  at  P.  in  com.  Qunt.  he  fold  them 
plaintiff-  ^°  '^^  defendant,  as  he  hath  pleaded.  Iffue  was  joined  upon  the 
for"thc  *  covin,  and  tried  in  com.  Hunt,  and  found  for  the  plaintiff.  And 
fraud  being  it  was  moved  to  be  a  mif-trlal,  for  that  the  jury  ought  to  have  been 
T^cd'^hT'  ^^.^^  county  of  N.  and  at  leaft  of  both  counties.  And  of  that 
buying  at  Opinion  was  Gawdy ;  but  the  other  judges  contra,  becaufc  the 
R.  fliaU  not  fale  was  confcffed;  and  the  iffue  is  upon  the  covin,  and  not  upon 
•uTftion        ^^^  ^^^^»  which  is  well  tried  in  the  county  of  N.  and  adjudged 

accordingly.     Cro.  E.  510.  pi.  35.  Mich.  38  &  39  Eliz.  B.  R. 

Harding  v.  Sherpian. 

t  lOl  ]  '      ^S-  -^''^  imprifonment  in  Suffolk.    Dekndznt  J u fitted  by  commif' 

Jion  of  rebellion  out  of  the  Chancery  in  MiddUfex,  dircBed  to  one  B.  and 

tht  he  asfervant  ofB,  and  by  his  comntarJ^  arrcfcd  the  t:n:f:fifihtTt^ 

UpQQs 
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upon.  MUc'wasjoineide  fin  tort  defiufiu^atid  tried  In  Suffolk.  The 
jttfticcs  held  the  trial  ill  \  for  the  awarding  of  ths  commiflion, 
whence  the  juftification  arifes^  is  here  in  iflue,  and  without  that 
the  command  was  of  no  valuer  for  though  the  commilTion  be  matter 
of  record,  yec  it  is  part  of  the  caufe,  and  the  jurors  ought  to  take 
conufance  thereof.  And  the  judgment  was  reverfed.  Cro. 
L  844*  ph  30.  Trin.  43  £iiz.  in  the  fixchequer-chamber. 
Downing  v.  Dayward. 

1 6.  Deht  up$n  an  obligation  in  Lonoon,  againfi  J.  S^  of  Wakefield 
incom  pr£d\  conditioned  to  pay  100  A  at  Wakefield.  The  defend* 
znt  pleaded  payment  of  the  looL  at  Wakefield,  prtediSl,  incom,Eborum. 
The  plaintiff*  replied  nonfilvit.  And  thereupon  they  were  at  iiiuet 
aiid  the  trial  'was  de  vicineto  de  Wakefield  in  con!  Eborum,  Error 
was  aOignedy  for  that  he  is  named  of  Wakefield  in  com'  prxd\ 
which  is  to  be  intended  in  London ;  and  when  he  pleads  payment 
at  Wakefield  praed'  it  is  to  be  intended  at  Wakefield  in  London  \ 
and  in  com'  Eborum  are  idle  and  void  words>  becaufe  repugnant 
to  the  firft.  Wherefore  the  trial  is  ill,  and  for  this  ca^fe  it  was 
rcrerfed.  Cro.  £.  867.  pi.  50.  Mich.  43  &  44  Eliz.  in  Scacc 
Savii  V.  Roads. 

17.  The  biihop  of  London,  at  Fulham  in  MiddJefex,  granted  tie 
next  avoidance  cf  a  church  in  the  county  ofWorcefier.  A  quare  im- 
pedit  was  brought.  Upon  iffite  quod  non  concejjit,  it  was  tried  in 
Worcejferjbire  ;  and  judgment  for  the  plaintiff.  In  error  brought, 
it  was  opjefled  this  was  a  mif-trial>  becaufe  it  ought  to  have  been 
in  Middlefex,  where  the  grant  was  made.  Fenner  J.  thought  it 
might  be  tried  either  where  the  grant  was,  or  the  land  lay.  Yel- 
verton  J.  doubted  whether  the  trial  in  Worcefterfliire  was  good  ; 
but  the  other  juftices  were  clearly  of  opinion  that  it  was  good,  and 
affirmed  the  judgment.  To  which  Yelverton  agreed.  Bulft,  47. 
Mich.  8  Jac.    The  Bifhop  of  London  v.  Baldwin. 

18*  Cafe  againft  the  merifffor  an  efcape  upon  mefne  procefs^  Keis.  77T. 
mid  for  ^falfe  return  of  non  eft  inventus.     After  a  verdift  for  the  ?*•  ^;  ^;  ^' 
plaintiff,  it  was  moved  inarreft  of  judgment,  that  the  plaintiff  had  niovid^be 
declared  that  the  defendant  falfo  fe"  deceptive  returned  domino  regl  apud  amif-trialoa 
Wejlmon,  non  ejl  inventus,  nvhen  he  had  taken  the  perfin,  andfuffered  *!f^***"*j^ 
him  to  efcape  at  Ea/l  Deerham  in  Suffolk,  and  the  venire  facias  was  i^^g  ^  ^e 
from  thence*     It  was  moved,  that  the  caufe  of  this  a£tion  was  the  lotended 
falfe  return,  and  fhould  be  brought  in  Middlefex,  as  all  anions  for  "^^^ 
falfe  returns  are.     But  the  Court  was  of  opinion  that  the  plaintiff  xaw  arifes 
has  election  to  bring  his  aflion  in   either  county.     Sid.  218.  ^ram  feferai 
pi.  3.  Mich.  16  Car.  a.   B.  R.     Ruffel  v.  Sucklen,  Sheriff  of  P*^^ '»'»»« 

OUtroik.  ty,  and  noc 

uhcn  from 
fereral  ooandea ;  and  that  the  falfe  return  it  the  pnncipal ;  which  Twifden  agrted.     But  Curia  e 
contra,  the  tfitfe  being /^€  cauje  ofaSihn,  and  tktfaJje  return  h  hut  aggravation,  and  that  the  party  ha 
clcdion  to  lay  nia  a^on  in  either  county  j  and  the  whole  muft  be  laid  in  the  declaration.     And  judg. 
ment  for  the  plamtifF  nifi. 

In  d*ht  agah^  tbijkiriff  of  Lancafttr,  bt  watftieJ  /•  an  eittiatory*  The  plainti/F  had  a  cap,  vth^. 
dirtBed  to  the  Chancery  tbcrCf  nvho  v-adt  a  f  recent  to  the  cotcncrs  to  apfreberd  dc p.trxfy  ond  tj  hj-ve  him 
h^re  the  jndgn  of  C*  B.  at  Wcfirnhfitr  on  fueh  a  day  j  one  of  the  torone^i  %vui  i't  Ji^lt  rf,  and  might 
Mfiy  have  arrefiea  bim^  hut  did  not^  and  they  all  rerum  non  eft  invermtf  though  h<  niighc  be  Found  and 
antted  every  day.  Whereupon  tike  plaintiff  hronglt  a^ion  of  the  oj/e  in  Middifex  .ij^Ainft  all  the 
coroftcn,  pad  bad  a  Tcrdi^,     It  was  moved  in  aircft  of  juJ];mcnc  that  this  t^Xuix  ihould  have  U^n 

biou^h; 


lOI  it 

brought  in  Ltncaihire ;  for  all  .that  vnt  done,  was  dons  in  the  coaoty  palatine,  rhe  retorn  ma<i«  bf 
them  beiog  to  Che  chancellor  of  the  county  paUtins ;  and  It  is  he  that  returns  it  to  C.  B.  Here  is  all 
to  be  done  in  one  county*  It  was  argued,  that  the  a^oo  W9S  well  brooght  in  Middieiex,  becautt 
the  plaintift'^s  damage  did  arife  there,  by  not  having  the  body  there  at  the  day ;  that  the  ground  of 
this  a£lion  was  the  return  of  non  eft  inventus.  And  for  tbefe  reafani  the  Court  lnclin»l  to  give 
judgment  for  the  plaintiff;  but  adjomatitr.  Mo.  198.  pi.  30,  Pafch.  t6  Cars.  C.  B.  Naylor  v« 
Sbarpley.  a-  Mod.  23.  S.  C.  but  Aothing  appears  to  be  faid  by  the  Court  as  to  this  poiDC»— *« 

Freem.  Rep.  i9i«  S*  C.  and  judgment  given  for  the  pUintifi'iiili. 

£  102  ]        19.  A  title  of  land  was  tried  out  of  the  proper  county  upon  a 
feigned  wager ;  whether  well  conveyed  or  no  ?  (this  is  the  courfe  of 
iflues  direlfed  out  of  Chancery,  J     i  Vent.  66 •    Pafch.  22  Car.  2t 
B.  R.    Mewes  v.  Mewes. 

20.  Covenant  was  brought  in  London^  and  a  breach  alligncd  /Jr 
hindering  him  from  digging  in  minesy  that  the  defendant  leafed  /a 
the  plaintiff  in  Lancashire*     The  defendant  pleads  covenants  per- 
formed.  The  plaintiff  r^^/iVj",  that  the  defendant  didinclofe  the  mines 
in  the  county  of  Lancafler.    And  ifPae  being  taken  upon  that,  and 
tried  in  London,  it  was  moved  in  arreft  of  judgment,  becaufe  the 
trial  was  in  a  wrong  county.     And  the  quellion  was,  whether  or 
no  it  were  helped  by  the  ftatute  of  the  16  &  1 7  of  this  king,  cap.  8.? 
And  Wylde  and  Twifden  held,  that  it  was  not ;  for  then  by  thi» 
means  they  might  draw  all  caufes  out  of  the  counties  palatine  \ 
and  this  a£lion  was  as  much  local  as  might  be ;  and  becaufe  it 
was  faid  the  judjges  had  otherwife  refolved  in  C  B.  advifare  volunt, 
Freem.  Rep.  437,  438.   pi.  592.  Mich.  1672,     Chamberlain  v* 
Ainfwotth. 
^^*  *^3'\      21.  C^X,^  ioT  caUing^z  ^\'\\nX\^ perjured  \nave*     The  oHionwaf 
the  Court      laid  in  Devon/hire,  and  the  dcfcndznt  Jujlifed,  for  that  the  plaintiff 
laid  that  in    made  ooth  in  Cornwall^  that  he  did  not  kno^u  that  %S*  ivas  plaintiff 
^gard  of       Infuch  an  ^oBiony  ubi  nvera  he  did  know  it.     Ihere  was  an  iffue 
tions  in  the    and  verdi£i  for  the  plaintiff.     And  it  was  objcfled,  that  this  a£iion 
cafe  of         ought  to  have  been  tried  in  Cornwall,  where  the  juftification  did 
Win"  OK      ^^^^^'  Hale  Ch.  J.  faid,  that  knowing  or  not  knowings  is  a  maitter  tran- 
and  •      *     fitory  and  triable  in  any  county,  though  the  making  oathin  Cornwall 
Wisis*        is  local,  and  fo  thisiflue,  containing  2  matters,  viz.  making  the  oath^ 
SIcreas of     *"^  ^^  knowing  whether  J.  S.  was  party,  is  triable  in  2  coun- 
the  fame       ties,  trial  in  either  of  them  is  good  by  the  ftatute  2 1  Jac.  which  has 
*«"»> '«»        been  ruled  to  extend  to  cafes  where  the  matter  in  iiTue  arifes  in 
defendant      ^^^  countics,  2nd  the  trial  is  by  one  only,  as  well  as  where  the 
pleaded  a       matter  in  iffue  arifes  in  two  places  in  one  county,  and  the  trial  is 
^f^f"!?**^      by  one  only.     To  which  Jones  anfwered,  that  no  place  is  put 
Oxfo?d*  *°    here  where  the  oath  was  to  draw  the  iflue  from  Devonfhire,  as  to 
ihlre,  and      this  )  fo  that  all  may  be  tried  in  Cornwall,  and  the  local  matter 
the  iffuc        draws  the  tranfitory  to  it ;  but  the  tranfitory  whereof  no  place  is 
feoifavit,       alleged,  ihallnot  draw  the  local  to  it;  but  that  if  iflue  had  been 
and  tried  in    taken  upon  the  knowing,  it  had  been  good  \  for  then  th^  local 
whcn5*the      >»^ttcr,  viz.  the  making  the  oath,  had  been  waved  ;  and  upon 
a^ion  was     this   Curia  advifare  vult.      2  Lev.  i2i.   HilL  26  &  27  Car.  2« 
iaidi  the       B.  R.    Jennings  v.  Hunkin. 

opinion  of 

the  Court  was,  that  the  late  ftatute  would  help  it»  they  would  not  ftay  judgment,  but  did  they  coa- 
ceived  it  not  within  the.  meaning,  though  it  was  within  the  words  of  the  a^  ;  and  that  diey  intended 
only  fo  that  the  trial  was  in  the  county  where  the  iflue  did  arife.  3  Keb.  509.  pl«  59.  S.  C« 

TriQ,  27  Car.  2.    B«  I^*    th?t  the  affidavit  w«l   taken  before  Vanfhan  Ch.  J.  u  chief  juitice,' 

sni 


lad  not  ai  juftice- of  affile ;  and  theiefore)  though  It  Cijjmrgt  apud  heujK^Un^  ytt  it  it  tnnfitory»  and 
Bocloiral*    The  parties  agreed  to  amend,  and  lay  oath  and  all  in  Devonshire,  but  the  Court  inclined  on 
IocjI  StTfRs  flroagly,  and  dear  againft  former  judgments.     So  of  an  oath  taken  at  WtftAtiUUr^  which 
iMt  a  Scfjeant^s-  Inn,  is  well  enoagh»  and  the  place  not  macetial. 
*  %  Lev.  164.  Adderly  t.  Wife. 

22.  In  covefutnt,  Sec.  the  zQion  was  laid  in  London^  and  the  de« 
fendant  pleaded  a  feoffment  of  lands  in  Oxford/hire.  The  ijfue  was 
mnfecjfavit^  and  the  caufe  was  tried  in  London.  And  after  a  ver- 
dict it  was  moved  that  this  was  a  mif«trial|  becaufe  a  feoffment  in 
Oxford  (hire  of  lands  there  is  local.  But  it  was  refolved  to  be 
cured  by  the  ftatute  of  17  Car.  a.  of  jeofails,  by  the  exprefs 
vordsj  it  being  tried  in  the  county  where  the  a£lion  was  brought* 
aLcT.  164.  Hill.  27  &  28  Car.  a.  B.  R.     Adderly  v.  Wife. 

23.  In  debt  upon  bond  in  London^  the  defendant  pleaded  a  releafe 
idtid  at  Ncwcajile  upon  Tyne*  Upon  demurrer  it  was  argued,  that 
this  is  a  traniitory  adtion,  and  fo  the  plaintiff  might  lay  it  where 

he  pleafed,  and  that  the  releafe  pleaded  is  alfo  tranfitory;  and  £  ^03  j 
when  the  defendant  pleads  tranfitory  matter  in  bar,  he  ought 
to  conform  to  the  plaintiff's  declaration ;  and  though  the  releafe  » 
bears  date  at  Newcadie,  it  may  have  been  delivered  at  Londoni 
and  traditio  facit  chartam.  But  per  Cur.  where  a  deed  bears 
date  at  a  certain  place  it  is  local,  and  mud  be  pleaded  there.  And 
if  the  plaintiff  had  not  replied  iion  eft  faftum,  the  venue  muft 
have  come  from  Ncwcaftle  \  and  faid  that  (datum)  prima  facie 
fignifies  deliberatum.  And  they  advifed  the  plaintiff  to  waive  hid 
demurrer,  and  take  iffue  upon  the  plea.  To  which  it  was  con« 
fcntcd.  Ld.  Raym.  Rep.  183.  Pafch.  9  W.  3.  Erringtott  V* 
Thompfon. 

(N.  a)     Trials.     Out  of  what  County.     Where  out 
of  two  or  more  Counties.     County. 

[1.  |N  ajfife^  if  the  birth  of  one  who  claims  as  heir^  be  alleged  in  a  T* '  ^  ^ 
fi^^^g^i  coujity^  it  may  be  tried  by  both  counties.  46  £•  3. 8.  Sch^ifJciat 
48  £•  3 .  30.     Qucere.]  '•  txicMtt  s 

[2.  So  in  a£Uon,  if  efpoufals  and  birth  during  it  are  alleged  iff  om^  ^hn^4l 
tier  csunty,  this  (hall  be  tried  by  both  counties.     8  U.  4.  22.]         *  /m  pf£] 

thtt/»fltf«i/ 
IfdthstE.  bad  r.ofucbfiM  at  J.  tht  fhhtif  faid  that  £»  hadfucb  a  feu  as  y.  horn  and  legtitdi  at  D* 
n  ewnbtr  cwnty,    and  vtfiae  vras  of   botli  countiea.      Quod  nou.      tr,  yOne,    pi.  31.  ,  cicti 
S  U.  4«  21. 

[3.  Sfiinformedon,  if  the  demandant  counts  that  R.  father  of  T.  ^f-  ^f>af> 
vat  fin  of  R,  the  donee,  and  the  tenant  fays  thai  R.  father  of  T.  t,^/£^ 
vasfin  gf  7.  born  in  the  county  where  the  land  is  during  the  efpoufals  fomc  held 
then  f  if  demandant  fays  that  he  was  fin  ofR*  the  donee  bom  during  ^^^^  ^^e 
tbeefpTufais  with  A.  in  another  anmty :  this  (hall  be  tried  by  both  ^^"i  ^^ 
counties.    Dubitatur.     19  H.  6.  16.  50.]  counties; 

And  Tome 
tiut  it  (hould  be  where  the  land  liet.     But  the  bei^  opinion  was,  that  becaore  the  ^emsndaot  altegei 
Uicbi  ih  to  be  in  ether  county  th.'C  where  the  lard  is,  whereas  he  need  not  have  fo  done  ^  sliat  there* 
fofe  The  vifoe  ikaU  be  where  the  birth  is  aiieged.     Cut  it  wai  not  adjudged. 

Vol.  XXI.  I  [4.  In 


103  Ctial. 

•^Br.  Vjfne,       f^.  J^  ^^^^  if  the  iffuC  be,  whether  the  tenant  tvasfon  of  J.  by 

S.'c.'  ^*  "  -^^  ^*^ fi^ft  *^^fiy  h  '^^om  the  land  iefcended^  or  by  B.  his  2d  wife; 

and  the  birth  and  marriage  are  alleged  in  a  foreign  county  ;  this  (hall 

be  tried  by  both  counties.    *  45  Aff.  12.    46  Aff.  5.  adjudged, 

48  Aff.  5.  Quaere.] 

Trial  psr  j-j^  jj^  ^jj,  ^j  ^  common  in  conjinio  comitatttSy  if  the  Iffue  be,  wi^- 

(104.)   '       ^her  he  has  common  by  prefcription  in  land  in  one  county ^  appendant  to 

s.  P.  Per     a  manor  in  another  county ;  this  (hall  be  tried  by  both  counties. 

§S.nd   49  E.  3.  20.  29E.3.4S-b.] 

Moylc)    but  Ncedham  contra.     Br.  Vifne,   pi.  86.  cites  lo  E*  4«  lO.  There   (hill  be  two 

feveral  writs  CO  the  ihciifFs  of  the  fcvcral  counties.  Or  \f  iht  lar.dj  to^ubkbf&c.  Htt  w  one  iounty^ 
and  the  Undi  in' which t  ^c.  He  in  ftveral  counties,  there  he  (hall  have  one  writ  of  affile  to  the  flienflf 
of  the  county  where  the  Und  to  which,  &c.  lies,  and  levcral  writs  to  the  iherifFs  of  the  counties  where 
the  lands  in  which,  &c.  lie.     ;  Rep.  in  Bulwer's  cafe,  cites  the  Regifter,  and  F.  N.  B.  iSo.  (A). 

f  6.  The  fame  law  is  in  a  trefpafs  brought  in  a  county  (which  can- 
not be  in  confinio)  upon  fuch  iflue  it  fhall  be  tried  by  both  coun- 
ties.   49  E.  3.  20.  adjudged,     ap  E.  3.45.  b.] 

[7.  In  adtion,  li  plaintiff  fays  that  T.  had  iffue  in  one  county^  him' 

f  If  the  eldejly  and  A.  the  youngejly  and  the  defendant  fays  that  he  had 

[  104  ]     iffue  in  another  county ^  A.   the  eldejly  and  the  plaintiff  the  youngefy 

n    ^-     \  ivithout  that  that  he  had  iffiie  the  f  plaintiff  the  eldeft  ;  this  (hall  be 

ij^^l^-^^  tried  by  both  counties.     18  H.  6.  11.  19  H.  6.  16.  a.  b.  5o.b.] 

[8.  In  pracipe  quod  reddat  of  a  manor  in  one  county,  if  tenant  fays 

that  the  moiety  of  the  manor  is  in  another  county^  it  (hall  be  tried 

by  both  counties.     9  H.  6.  66,"] 

[9.  In  fcire  facias y  if  plaintiff  pleads  that  A.  tool  a  wife  in  one 
countyy  'and  had  iffue  himy  and  defendant  fays  that  A,  took  another 
to  wife  long  time  before  the  other  tnarriedy  and  this  in  other  county, 
to  which  plaintiff  rejoins  that  A.  was  firji  efpoufed  where  he  has 
alleged,  and  not  where  defendant  has  cdleged :  this  iffue  (hall  be 
tried  by  both  counties,  becaufe  the  iffue  is  upon  the  privity. 
18  H.  6.  II.] 
Bat  where  [lo.  In  trefpafs  in  county  of  B,  dekixizntjufiijies  by  force  of  a 

the  plainiiff  comnion  by  prefcription  to  his  land,  in  the  county  of  D.  and  it  is  tra^ 

"^w!s  hh'  '^^M  '*^'  ^^  ^^  «^^  «^'J  hnd  in  D.  this  (hall  be  tried  by  the 
feveral,  abf-  county  of  D.  only  ;  for  upon  this  iffue  nothing  is  to  be  inquired 
que  hoc         Jn  the  other  county.   40  E.  -j.  20. 1 

that*  the         .  j      -rjy         ^  j 

defendant  had,  common  there,  the  vifne  was  awarded  from  both  counties ;  quod  nota.     Br.  Vifioey 

pi.  28.  cites  40  E.  3.  19. 

One  bat/iKg  a  manor  in  Hampjhire,  prrjcribtt  to  have  common  in  H^iltjblre  ;  in  a  trial  for  this  common^ 
the  venire  tactas  is  to  be  awardrd  of  botn.  Cited  per  Cur.  Buift.  46.  Mich.  8  Jac.  in  Lysxxrrxt's 
cafe,  as  adjudged  the  fame  term  in  Godferie*s  cafe.  Trial  per  Pais,  91.  (io4i)  fays  that  trefpafs 

cannot  be  in  confinio. 

[11.  If  it  be  pleaded  {by  one"]  that  the  ward  holds  cfhim  by  older 
'  feoffment  than  of  the  other,  and  [by]  the  other,  that  be  Isolds  of  him 
by  the  older  feoffment,  without  that  that  he  holds  of  the  other  by  older 
feoffment,  and  the  land  lies  in  feveral  counties  ;  and  though  the  tra- 
vcrfe  is  taken  upon  one  only,  yet  becaufe  it  has  reference  to  the 
urhcr  part  of  the  fentcncc  of  the  tenure  of  the  other,  that  is  to  fay, 
af  whom  he  holds  more  anciently,  the  trial  ought  to  be  by  both 

counties.     11  H.  6.  54.  18  H.  6.  xo.  b.  29  E.  3.  45.  b.] 

[12.  5a 


^ria!,  104 

[il»  So  if  a  de^J  k pleaded  to  be  jirfi  dtlivered  at  a  day  ajier  tit 
istein  &ne  county y  and  tie  other  fays^  that  it  'was  ieliveredjirfi  the  day 
ijthe  date  in  another  county^  without  that  that  it  was  firjl  delivered 
OS  the  other  bad  alleged  /  this  ihall  be  tried  by  both  counties  mot-< 
withftanding  the  traverie ;  for  it  has  reference  to  the  firft  deli- 
tcry  in  the  other  county,  of  which  this  county  cannot  take  conu- 
fance.      18  H.  6.  10.  b.  adjudged.] 

[13,  In  ajfife  for  rent  by  prefcription^  and  alleges  feifin  in  other 
mntyy  and  the  feifin  iraverfedj  it  (hall  be  tried  in  both  counties. 
II  H.  4.  49.  b.  becaufe  the  land  is  charged.] 

£14.  The  fame  law  in  avowry*     1 1  H*  4. 49.  b.] 

[15.  In  mortdancejior^  H  plmntiff  makes  himfelf  heiir  to  J.  and 
itfendant  \Jays'\  5.  took  Hi  mother  to  feme  in  other  county^  by  whom 
be  bad  iffue  the  plaintiff y  without  that  that  he  is  thefon  of  J.  this  fhall 
be  tried  where  the  a£kiou  is  brought,  becaufe  the  traverfe  puts  all 
upon  the  matter  there.     1 8  H.  6.  1 1 .] 

ti6.  If  a  train  pleads  that  a  deed  wasfirft  delivered  in  one  county^ 
and  the  other  fays  that  it  was  delivered  in  another  county,  without 
that  that  it  was  (iril  delivered  where  the  other  has  alleged  \  this 
fliall  be  tried  where  the  traverfe  is  taken,  becaufe  the  traverfe  puts 
aU  upon  this  county.     18  H.  6»  1 1.] 

[17.  Zo  if  a  deed  be  pleaded  bearing  date  in  one  county ^  and  the  S.C.  Cra.C« 
other  fays  it  was  made  by  durefs  in  other  county  y  to  which  the  other  J^^fJ  '^* 
rejoins  that  it  was  delivered  where  it  bears  date  without  that  that  it'  Kxnnirs- 
was  delivered  per  durefs  where  the  other  has  alleged  i  this  fliall  be  i-»  w* 
•  tried  where  the  durefs  is  alleged,  for  the  iffue  puts  all  upon  it.  ciTes  iI'e. 

18  H.  6.  lo*  b.]  3.  15.  25 

H*  6.  '^4* 
Hk  18  Elis.  Rot.  3it.  or  sif.  between  f  Sibthorp  and  Turner. 
f  Le.  149.  in  cafe  of  Kinaerfley  v.  Smart,  cites  S.  C.  but  mentioni  Rot.  ft09. 

•  c  loS  3 

1 8.  In  a£lion  againft  executors,  thej  pleaded  plene  adminiftravit, 
and  the  plaint^  alleged  affets  in  the  county  of  Middlefex  and  S,  and 
per  Cur.  he  fliall  not  have  vifne  but  of  the  one  county  only,  which 
(hall  be  at  the  eleHion  of  the  plaintiff  z%  it  feems,  and  the  reafon 
feems  to  be  inafmuch  as  the  jury  o/one  county  may  take  conufance 
of  the  affets  in  another  county,  for  goods  are  tranfitory.  Br. 
Vifne,  pi.  108.  cites  18  E.  2.  &  Fitzh.  Executors,  114. 

19.  Trefpafs  of  a  clofe  broken  in  D.  in  the  county  of  L.  and  the  de^  ^'r^T'^uCt 
fendant  prefcribed  that  the  inhabitants  of  A.  in  the  county  of  W*  h^ve  a  broken  the 
wflj  to  go  from  thence  to  F,  in  the  county  of  L.  by  which  he^  as  an  in-'  defendant 
kalmanty  &c.  ufedthe  way^  &c.  and  they  were  at  ijue  upon  the  pre^  t^^^ 
fcrifiion ;  and  per  Choke,  Danby,  and  Moile,  vifne  fliall  be^of  both  j,jfcbary  in 
counties.    Br.  Vifne,  pi.  S6.  cites  10  E.  4.  10.  tbtcwnty^f 

N.  time  out 
mind,  &c.  and prtfcrihed  fdrew  bh  neti  In  ibe  foil  cf  the  plaintiffs  in  tbe  county  ofL*  the  plaintiff  frw^ 
wrjti  tht prffcripttoH  in  both  poind.  The  Court  were  o^  opinion  that  tbe  iflue  ihall  be  tried  by  bod| 
cooatics.    D.  267.  b.  pi.  14.  Mich.  9  &  20  £liz.  Anon. 

ao.  In  replevin  in  one  county y  if  the  defendant  avows  for  tenure  of 
his  manor  in  another  county,  and  Iffhe  upon  the  tenure,  vifne  fliall  be  of 
both  counties.    Br.  Vifne,  pi.  86.  cites  xo  £•  4«  lo. 

la.  ai.  Two 


* 

'trials per  ai.  Two  countics  may  join  although  tbty  art  not  the  ruM^iM 

Pmi,  99.      tincolnjind  Effcl,  ahd  *  the  jury  ftiall  dc  equally  out  of  both>  viz; 
a!  c!  ^'  ^  fix  out  of  the  one  and  fix  out  of  the  other.    Fin.  Law.  59.  a. 

Mnt  mtrt  ^ 

counties  tbtw  ivfficU  mtjm.     Fia.  Law.  59.  a. 

*  But  in  repltvin  the  defendant  dwnndfwr  dswutft-feajtattf  the  pl^ni\f  iy  freJeH^tm  Mmti  tm* 
'  flM»  in  the  place  wbere>  being  m  B»  in  the  eeumy  cf  W,  afpurtoMnt  fa  bh  mamr  9/  D»mtU  ewnty  9/  (?• 
two  venires  were  awarded  to  the  flieriffs  of  the  Kveral  counties,  fivm  ofotu  cotmty  miifvt  eftb*  athtt, 
mfpiared^  and  tried  it  by  tjftnt  of  the  parties.  It  was  allowed  by  the  judges,  hot  commanded  thdr  aflent 
fliould  be  entergd  opon  record ;  othervrife  it  would  be  a  linuige  precedent.  Cro*  £•  471.  (bis)  pL  3a. 
Pafch.  38  Elis.  B.  R«    Sheldon  ▼.  Hodges 


^^^*^  (O.  a)    Trial.     County,     la  what  Cafes.    By  two 
See  (N.  a).  .  or  more  Counties. 


Trials  per  jT^,  v^  a&ion  upon  the  ftatute  oi  MarHridge^  for  taldng  £Jlrefs  in 

T'o^.?**  ^'^^  county  and  driving  into  another  county  if  the  dd^endant 

8.  P.*  by  pleads  not  guilty  i  the  trial  fhall  be  only  by  the  county  where  the 

Thorpe,  >  driving  waS|  for  this  is  all  the  caufe  of  the  action.     4  H.  6. 4.  b.] 

be  In  one  cowityy  which  Finchden  agreed,  becaufe  it  is  by  ftatute.    Br.  Lien,  ftc  pL  %i*  citei 

38  E*  3*  34* 

ABi^n  opon  the  ftatute  of  i  ft  2  P.  &  M.  for  taking  a  Jiflrift  at  />•  in  Suffex^  amIJrivhg  ii  f  S*m 
Ktnt^  the  defendant  pleaded  not  guilty,  and  it  was  tried  by  a  jury  of  the  county  of  Suflex  {  and  this 
Matter  moved  in  arreft  of  judgment,  becaufe  the  venirt  fadat  ought  to  have  hccnfrom  boeb  cokntia  \ 
for  the  tort  confifted  of  two  parts :  and  of  that  opinion  was  the  whole  Court.  Cro.  £•  646.  pit  56* 
Mkh.  40  ft  41  £1U.  in  C,  B.  Gibbin's  cafe. 


S.  C.  cited 
5Mod.ii3* 
ilrg.  in  the 
cafe  of  the 
King  Avt 

Tnoarx  ft 

j»9H.  8.  3^ 

f[io6] 

J  See  (T.a) 
p).  9.  S*  C. 
——Br. 
Vifiie,  pU 
in.  cites 

S.  C. 

I  Br.  Vifoe* 

Bt.  Vifne, 
^1.  Iff. 
(itts  S.  C. 


•fir,  Vifnc, 
p^  1  to. 
«itcs  S.  C. 
Intadds^ 

quaere,  for 
It  feemed 
to  him  that 
it  fliall  be 


[4.  In  aftion  of  forgery  offolfe  deeds  yfotr  moling  of  the  deed  in  oni 
county  and  proclaiming  it  in  another^  if  defendant  pleads  not  \  guilty^ 
it  (hall  be  tried  by  both  counties ;  becaufe  the  writing  is  as  material 
as  the  proclaiming.    4  H.  d.  4.  b.3 

AL.  and   admitted  by  the  other  fide.  7  Rep.  2.  b.  in   BuLwin*i  ciie,  cttei 

.     See  (H.  a.  3]  pi.  z8. 

[3.  In  ravijhment  ofnvard^  if  the  iflue  be  whether  he  holds  of  the 
one  hy  owelty  or  of  the  other  by  eigne foofftnent^  if  the  lands  are  infeveral 
counties  the  venire  facias  ihall  be  of  both  counties,  becaufe  the  land 
is  the  caufe  of  the  adion.     %  10  H.  6.  19.    ||  x  x  H.  6.  54.] 

p).  113.  cites  S.  C. 

[4.  But  if  the  lands  were  in  one  county^  hut  they  were  held 

feverally  of  one  as  of  his  hundred  in  another  county^  and  of  another 

as  of  his  manor  in  other  county^   yet   the  venue  fliall   be    only 

where  the  land  is;   for  this  is  only  the  caufe  of  the  aftion. 

J0H.6.  19.] 

[5.  In  trefpafs^  if  defendant  claims  the  goods  by  gift  of  the  plaintiff 
in  one  county  y  and  plaintiff  pleads  a  gift  of  them  to  him  [back  again"]  in 
other  county  by  dcfendanty  and  the  ilTue  is  whether  defendant  regavi 
them  to  the  plaintiff,  after  the  gift  by  him  to  the  defendant,  the 
venue  fliall  be  from  both  counties,  becaufe  one  county  cannot  have 
cofaufance  of  both  gifts,     xo  H.  6. 17.  j 


only  where 

the  giving  them  back  again  was,  and  th^t  all  may  come  in  evidence 


16.  In 


Ctial.  106 

[6.  IXi per'qiu  fervhia,  Vi plaintiff  counts  that  the  defendant  &to.Br.PerqwB 
eirtain  land  in  the  county  of  MiddUfex  of  him  as  of  his  manor ^  which  ^**»"»  P*- 

is  in  the  county  of  Suffex,  where  the  writ  is  brought,  and  the  iflue  !.Br.' 

is  whether  ie  holds  of  bim  T  tliis  (hall  be  tried  only  in  the  county  of  VifhcypK 
Middlefex,  where  the  land  lies,  becaufe  they  there  may  know  if  he  s?'c?!!!L- 
holdsof  the  conufor  or  not.    21  £.  3.  18.]  Br.  li;q, 

&c.  pi.  69. 
^tB  S«  C.  Br.  Vifne,  pl«  105.  cites  S.  C.  ■        7  Rep.  4.  b.  in  BuLwiR'*sctic,  c'rtet  S.  C. 

fijs,  that  Stone  pronounced  the  rule  of  Court  in  thefe  words,  vis.  he  cannot  have  anj  other  writ, 
for  hit  writ  tnuft  be  according  to  the  fine^  and  brought  in  the  county  where  the  note  is  levied. 

f  7.  In  fcire  facias  to  execute  a  fine^  if  the  tenant  pleads  the  releafe  Br.  Ylfne^ 
^the  demandant  in  a  foreign  count j^  and  alleges  that  the  demandant  was  L'  irt.*!?! 
km  therCf  to  which  the  demandant  fays  that  he  was  within  age  at  s.  P.  boc 
the  releafe  made,  the  venue  (hall  be  from  both  counties,  that  ><  ^^"^^  ^ 
is  to  fay,  where  the  land  is,  and  where  the  releafe  was  made.  y\^\^i 

38  £.  3*  17.  b.  adjudged.]     .  and  fo  are 

the  other 
editions  of  Brooke.        But  Brooke  Cajx  he  wondf  ra  that  it  bad  not  been  only  whcsi  the  birth  la 
alleged.  * 

8.  A  man  difhained  in  the  county  ofN.  in  land  held  of  the  honour 
^W.  in  the  county  of  D.  and  replevin  was  brought  in  the  county  ofD. 
and  well,  notwithilanding  the  taking  was  in  another  county  \  for 
none  can  make  replevin  but  the  (heriff  of  the  county  where  the 
beafts  are  impounded;'  quod  nota.  Br.  Lieu,  pi.  79.  cites 
29E.3.  31. 

9.  Trefpafs  brought  in  the  county  of  H.  of  imprifonment  at  2).  in 
Aefame  county^  and  of  the  taking  at  L.  and  imprtfoning  there ^  and 
therefore  he  took  noming  by  his  writ,  and  the  plea  was  inafmuch 
as  the  writ  ws^s  brought  in  H.  of  imprifonment  in  L.  judgment  of 
the  writ ;  but  per  Hank,  if  the  counties  may  join ^  the  aEHon  lies,  and 
he  ihallhave  vifne  of  the  one  county  and  of  the  other ;  qusere  inde, 
fer  it  feems  to  htfeveral  imprt/onmentSy  of  which  feveral  a£tions 
lie.    Br.  Trefpafs,  pi.  95.  cites  1 1  H.  4.64. 

lo.'  Trefpafs  of  battery  at  W.  in  the  county  of  E.  the  defendant  Br.  De  fon 
fmd  that  the  plaintiff  made  an  ajfault  upon  him  at  W*  in  the  county  of  *"*»  *^- 
K*  which  ajault  continued  to  the  place  in  the  declaration  in  the  county  .^h.^,^^, 
^E,  where  the  defendant  defended  himfelf  and  the  damage  which  he  S.  C. , 
bad  was  defon  affault  demefne  s  judgment,  &c.  and  xhc  pUiintifffaid    [20/3  ' 
Aai  the  defendant  tnade  an  affault  upon  him  in  the  place  in  the  declaration, 
in  the  county  of  E.  defon  tort  demefne,  abfque  hoc,  that  he  made  an 
affitult  upon  the  defendant  in  the  county  ofK*  modo  ^  forma  ;  and  after 
he  relinqui/hed  tits,  and f aid,  that  the  defendant  made  an  affault. upon 
him  in  the  place,  isfc,  in  the  county  of  E,  defon  tort  demejne  without 
Juch  caufe,  which  was  tried  by  vifne  of  both  counties :  and  fo  was 
the  opinion  of  the  Court,  that  it  be  in  the  firft  cafe,  and  the  like 
alwajrs  where  the  aflault  continues  from  one  county  tQ  another. 
Br.  Vifne,  pi.  6.  cites  34  H.  6.  15. 

II.  If  the  parties  arc  at  iffue,  whether  two  acres  of  land  in  D.  in 
the  cmmty  ofE*  are  parcel  of  the  manor  of  P.  in  the  county  of  K,  this 
Oiall  be  tried  by  vifne  of  both  counties.  Br.  Vifne,  pK  5.  cites 
34  H.  6. 15. 

I  3  12.  In 


XC7  Ctial. 

12.  lo  oEHonfor  nvords^  the  AcScni^Xitjuftified  by  perjury  in  ofmt 
in  the  Exchequer-^chamher  at  Weftminfter  between  the  defendant 
and  W.  R.  and  a  commijjlon  awarded  thence  to  examine  witneffes  at  B* 
in  Berks  y  ivhere  the  plaintiff  made  afalfe  depofttion  ;  the  plaintiff  r^//iV J 
de  injuria  fua  propria  J  &c.     This  was  tried  in  Berks,     It  was  argued 
that  the  trial  is  good ;  for  the  matter  of  juftification  is  the  perjury,  ^ 
and  the  fuit  and  commiflion  are  but  inducements  and  conveyance 
to  the  a£lion,  nor  did  the  defendant  ihew  that  the  Exchequer* 
chamber  is  in  the  county  of  Middlefex,  as  he  ought.     Per  Gawdy 
and  Wray,  whien  the  defendant  juftificd  for  perjury,  and  plaintiff 
replies  abfque  tali  caufa,  this  amounts  to  a  iraverfe  of  the  perjury^ 
which  being  fuppofed  to  have  been  committed  there,  ihall  be  tried 
there.     The  trial  was  held  good  \  aqd  though  it  be  notjhewn  in 
ivhat  county  the  Exchequer^chamber  is^  the  plaintiff  had  judgment 
to  recover.     2  Le.  102.   pi.  127.   Trin.  31  Eliz.   B.  R.   Parker 
V.  Burton. 

,13.  Affumpfity  fuppofed  to  be  in  the  parijb  of  St.  Mary  leBowy  in  . 
London^  the  defendant  pleaded  to  part,  non  affumpftt,  and  to  the  other 
party  a  releafe,  in  the  parifb  of  St,  Magnus y  and  one  venire  facias 
nvas  awarded  to  try  both  iffuesy  and  it  was  de  vicineto  de  Bow*  It 
was  moved  that  it  was  a  good  trial  for  the  iffue  which  was  at  Bow, 
and  a  difcontinuance  for  the  other,  and  cited  11  H.  7.  5.  But 
the  opinion  of  the  Court  was,  that  inafmuch  as  the  venire  facias 
was  awarded  for  trial  of  both  iffues,  this  is  a  mif-trial  in  all,  and 
cannot  be  good  for  one  \  but  in  1 1  H.  7.  5.  the  queftion  did  arife^ 
for  that  it  did  not  appear  that  the  venire  facias  was  awarded  to 
try  both  the  iffues,  and  judgment  was  ft^iyed ;  and  they  faid  he 
might  take  a  venire  facias  de  novo,  if  he  would.  Cro.  E.  I7i, 
pU  13.  Hill.  32  Eliz.  B.  R.  Johnfon  v.  Tucke. 
Trials  per  i  ^.  Trcfpafs  of  affault  and  battery  in  WiltSy  continuing  the  affauli 

(1T5.)  cites  '^  Middlefex  ;  and  adjudged  that  the  Jurors  Ihall  come  out  of 
s.  c' '       both  counties.    Moor,  538.  pi.  704,  Pafch,  39  Eliz.    Michel  y% 
Long. 


(O.  a.  2)     Trial  per  Pais.     County. 

^*  ^*  ^*      [l.   1 F  a  man  claims  an  annuity  out  of  a  manor  in  one  county,  andat^ 
7R.  2.  i^g'^^  ^he  feifm  in  another y  and  the  pofftffion  traverfed  i  this- 

cap.  10.  be    (hall  be  tried  by  both  counties.    9  H.  6.  63.  j 

caufe  the 

iherifFs  may  be  fuppofed  to  meet  on  tbe  bounds  of  each  county,  and  impannel  the  pares  there. 

G.  Hift.  C.  B.  71.  cap.  7.  3  New.  Abr.  258.  S.  P.  in  totidem  vet  bis. 

t  "8  3  ... 

r-'**^"  1  [2.  \S6\  If  a  man  claims  an  annuity  out  of  a  church  by  prefcrlption 
Fol.  6oi.    jn  one  county,  and  alleges  the  feiCn  in  another,  and  the  feifin  tra^ 

•  B   vf  e   '^^Kfi^y  ^^  ^^^^^  ^^Y  ^^  ^y  ^^^^  counties.     *  1 1  H.  4.  49.  b. 
pi.  '^2.  cites  1 4  H*  6.  27*  b.  :|:  4  E.  4.  26.  Contra,  10  H.  6.  19.  b.] 
s.  c. 

Ihid.  pi.  83.  S.  P-  cites  2  £.  4.  aS.  Annuity  wts  brou^it  aptlnfi  a  parfcn,  where  the  e^wrch 

tbarged  %uas  in  cne  courtyy  end  the  feifin  in  another  county  ^  and  tbey  were  at  if'ue  upon  the  jtijin  \  and  the 
vilne  was  awarded  of  the  couaty  where  the  feifin  was  alleged  Qoly,  and  not  where  the  church  was.  Br. 
Vifne,  pi.  90.  cites  48  £.  3.  26.  &  49  £»  3.  5. 

f  Br. 


•\  Br.  Lieu,  Arc.  pi.  3S.  cites  S*  C.  per  Marten  J.  that  where  a  parfoo  is  feifed  Ume  out  of  mindy 
in  onecoiintyy  of  annuity  iiTuing  out  of  a  church  in  another  county,  he  may  bring  the  writ  ^f  annuity 
is  the  one  county  or  the  other  at  his  eiedion. Br.  Vifnc,  pi.  60.  cites  S.  C.  according  to  Roll. 

t  Br.  Vlfiie,  pi.  84.  cites  S.  C.  that  the  one  and  the  other  ii  good  ;  and  therefore,  becaufe  it  waa 
tfter  vcrdJ^I,  exception  taken  thereto  was  not  allowed.    ■  ■■Br.  Repleader,  pi.  52.  cites  S.  Ct 

[3.  &  it  may  be  if  the  pre/cription  htraveffeJ.     19  H.  6.  i6J}    S.  P.  Br. 

6(.  cites  39  H.  6.  13.  Where  the  ifTue  was  upon  the  prefcrlption,  the  vifne  was  awarded  f.om 

the  county  where  the  feifin  was  alleged.    Br.  Vifne,  pi.  27.  cites  49  £.  3.  5.  Ibid.  pi.  51.  cites 

H.  16  £•  3*  accordingly.    But  Ibid,  cioes  ii  H.  6.  2,  3.  contra. 


[4.  In  annuity  f  if  it  be  claimed  out  of  a  church  in  one  county^  and  *  Br.  Vifne, 
dUgit feifin  in  another  county^  and  the  feifin  traverfed,  if  the  countiet  \[q['J^ 
cannot  join^  the  trial  (hall  be  only  where  the  feifin  is  alleged,  ifthecoun- 
10  H.  6.  19.  b.  •  1 1  H.  4. 49.  b.  adjudged.]  ^^  cannot 

[5.  Contra>  1 7  E.  3.  32.   It  may  be  nvhere  the  originai  is  hroughty  ^^^^{^^  by 
the  church  being  in  the  fame  county  alfo,'\  thofc  of  the 

county 
where  the  church  is.     Quaere.     Br.  Vifne,  pi.  6o.  cites  4  H.  6.  27.  .    ■  ■   Annuity  was  brought 
e^tamfi  aparpn^  and  the  church  noat  in  tbt  county  9/  D.  and  alleged  feifin  at  Exeter  ^  which  had  privU 
Urt  that  they  fxMid  Mt  join  toith  furelgaen.     And  they  wee  at  iflae  upon  prefcription,  and  yet  th« 
vifhe  was  of  00th  places*     Br.  Vifne,  pi.  iii.  cites  10  H.  6.  19. 

Where  annuity  is  due  to  a  church  out  of  a  houft  in  the  iOunty'of  C.  and  the  plaintiff  and  his  prede- 
ceifbn  hare  been  feifed  at  D.  in  another  county,  the  ptaintiflTmay  chufe  to  have  his  adlion  in  the 
C9Ufity  where  the  feifin  is,  or  an  the  county  where  the  houfe  is  ;  quod  oota.  Br  Lieu,  iec  pi.  37. 
cites  4  H.  6.  5.  y  Rep.  2.  a.  in  Bulwbr*8  cask,  S.  P.      The  plaintiiF  may  eJed  in  which 

county  he  will  bring  his  a^ion,  cites  48  £.  3.  26.  a.  &c.  4  H.  4.  i.  4  H.  6.  5.  b.  39  H.  6.  15.  b« 
2£.  4.  aS.  b.  4B.  4*  z6.  a.  &c.  But  otherwife  if  an  annuity  be  granted  in  one  couniy  t§  he  paid  in 
gndbery  there  adion  ties  where  the  grant  was,  cites  8  H.  €•  23.  b.  ■  S.  P.  But  aiv  annuity  to  re- 

(avefnm  a  man  of  religion,  or  a  body  corftoratey  9r  from  a  church,  ought  to  be  brought  w^<rr  tht  cburck 
orhouleis,  or  where  thejeifin  is  alleged*     F.  N.  B.  152.  (£). 

[<5.  &  (hall  it  be  if  the  prefcription  be  traverfed^  the  trial  fliall  be 
only  where  the  feifin  is  alleged.     10  H.  6.  19.3 

[7.  If  an  annuity  be  brought  in  one  county^  and  a  feifin  alleged  in 
another  county,  and  xht  feifin  traverfed,  it  fhall  be  tried  where  the 
feifin  is  alleged.     17  E.  3.  3 2. J 

[8.  In  an  adlion  upon  the  cafe  againft  thefberiffof  Torkfor  an  Trials  per 
efcape,  and  counts  that  he  arrjefied  theprifoner  upon  a  writ  in  the  f aid  /^otV" 
county,  and  zittxfuffered  him  to  efcape  at  D.  in  the  county  of  Nottittg"  f  Cro.  E. 
bam:  to.  which  the  defendant   pleaded  not  gmlty.     This  iflue  6*5.  pi.  19. 
may  be  tried  by  ^hc  county  of  Nottingham  only,  without  joiri-  cordioijly. 
ing  of  the  county  of  York ;  for  the  a£lion  and  iilue  is  upon  And  Fen- 
the  efcape,  and  not  upon  the  arreft.     M.  40,  41  El.  B.  R.   be-  ^^^^^> 
twccn  f  Benion  and  .Watson,  per  Curiam.]  ^^J^  yp7j^ 

was  a  city  and  county,  and  fd  could  not  join  with  any  other,  therefore  alfo  the  trial  fhall  be  from  ili0 

couaty  only  where  the  adion  is  brought. So  where  the  arreft  was  Itid  to  be  in  the  county  of 

Soathampton,  and  the  efcape  fuA'ered  in  London,  and  the  trial  w<)s  in  London,  it  was  adjudged  for  the 
plain:'.ff,  the  efcape  being  the  matter  upon  which  the  a£iion  is  grounded.  Cro.  £.  271.  pU  i.  Hill. 
34£lis.  in  the  Exchequer,  Richbell  v.  Goddard.  ■  SeeJ[H.  a.  3}  pi.  27. 

$  C  109  ] 

[9.  In  trefpafs  of  a  cow  taken  at  D>  if  the  defendant  juftifies  for  the  ^">'  £• 
rvat,  becaufe  J,  S.  holds  of  him  certain  land  in  S.  as  of  his  manor  ofV.  s!*c.^  id  °* 
b)  beriot,  and  the  tenure  is  traverfed^  the  venue  may  be  from  J  D.  S.  cordingiy  ; 
and  V.  for  damages  arc  to  be  inquired   as  well   as   the  iflue.  •p^  ^  *** 
M.  40,  41  El.  B.  R.  between  Actok  and  Barham,  adjudged.]  the  tlking 

vas,  nuy  have  the  bed  notice  of  the  damages,  and  therefore  as  neccflary  for  the  venue  |o  come  from 
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as  the  other;  and  fo  a  judgment  in  C.  B.  wai  affirmed  In  error**— — S.  K  7  Rep.  2.  •.  ta  Su1«<er*t 
cafe,  c  tes  i  5  £.  4.  3.  a.  b.  30  H*  6.  6.  a.  b**— ^D.  278.  b*  pJ.  5.  Mich.  loSc  11  £lia.  G«wciy'« 
cal'e,  S.  P. 

10.  In  ca/e  the  plaintiff  declared^  that  defendant  exhibited  a  petition 
arMtiJl  hitn  to  the  king  in  cowtcilj  for  ending  cottages  in  King/wood^ 
Ckace  in  Glouceferfhire^  and  that  he  "was  compelled  to  appear  at  great 
txpenccy  and  was  afterwards  difcharged.     This  a3ion  was  firft  laid 
in  Gloiueflerfiirey  and  the  defendant  moved  that  it  might  be  laid  in 
Middlefex,  wJierc  the  petition  was  exhibited.     But  it  was  infiiled 
for  the  phintli?!  that  where  a  caufe  of  a£^ion  arifes  in  2  places,  he 
has  his  election  to  lay  it  in  either.     The  Court  held>  that  the  ex<* 
hibiting  of  the  petition  was  the  ground  of  the  a£lion  \  and  though 
it  contained  matter  done  in  another  place,  yet  it  (hall  be  tried  in 
the  county  where  the  petition  was  delivered  5    for  fuppoie  the 
petition  had  contained  matter  done  beyond  fea,  &c«     3  Mod.  165, 
Hill.  3  Jac.  2.  in  B.  R.    Newton  v.  Crefwick. 
Carth'  384.        II*  ^i^  ^"  information  againft  T.  and  others,  for  confpiring  at 
S.  c.  but      Winchcftcr  in  the  county  of  Southampton  to  marry  a   fchool-boy 
noup^ar!    there,  the  only  fon  and  heir  of  his  father,  to  a  woman  of  an  ill 
/  charaQer,  and  no  fortune  ;  and  afterwards  marrying  him  to  her  in 

Oxfordfnre;  the  tried  was  in  Ham^ire^  and  the  defendants 
found  guilty.  It  was  moved  in  arrefl  of  judgment,  that  here  was 
a  mif-trial  \  that  the  confpiracy  being  laid  in  Hampfhire,  and  the 
marriage  in  Oxfordihire^  the  trial  ihould  have  been  by  a  jury  of 
both  counties.  To  which  it  was  anfwered  by  the  other  fide,  that 
in  an  indiSlment  the  counties  are  never  joined.  But  the  Court  faid 
nothing  to  this  point ;  &  adjornatur.  5  Mod.  221,  Trin.  8  W,  3. 
The  King  v,  T  orpe  &  ul'. 

12.  An  aSion  for  ^falfe  return  is  local,  but  may  \^t  laid  in  the 
county  where  it  was  made^  or  in  that  in  which  it  appears  on  record: 
per  Cur.     X2  Mod.  408.  Trin.  x2  W.  3.    Lordv,  Franci$« 

(P.  a)  Trial  per  Pais.  Out  of  what  County  the 
Vifne  fhall  come.  When  Part  of  the  Matter  to 
be  tried  is  in  one  County^  and  Part  in  another* 
'J  here  where  beji  Contifanc^  may  be  of  the  Matter^ 

Fr.  t1ca»  J^j,  1  N  attachment  upon  prohibition^  if  xhtfummons  and  denunciation 
dut  S;  C*  ^f^^^  excommunication  are  in  one  county^  and  thefuit  in  another 

i — :-  Br.  county,  contrary  to  the  prohibition,  it  Ihall  be  tried  where  the 
Vjfiie,  pi.    fummohs  and  denunciation  was.     44  E.  3.  32.I 

17.  cites  .        .. .  i 

S.  C    that  the  plea  wai  held  in  the  cuunty  of  C.  and  the  atta  hment  was  in  the  county  of  fC.   and 

they  wcit  at  iffiie  wljctbtr  U  voj^if^x  i^"  t'lthfU  •rfcrdtbt  rejervtd  thereupon^  which  was  a  lay^cbattdn 

Difceit  «a«  [2.  In  difceitfor  cafltng  proteSien  quia  prof eBur us  ^  where  he  never 
brought^-  ^ent'over  the  feaj  but  continually  remained  in  fuch  cwntyi  if  the 
%f\quli^'  iefenJatil  fdith^  that  he  was  fid  at  the  piroteBion  caji  in  other  county^ 
rtaaat         this  fhall  be  tried  where  the  Jicknefs  is  alleged.     i8  E.  3.  13'.] 

brought-  hy      '  .  .  .  "^         . 

tjie  plamtiff  agalnfl  the  defindatu  in  Bank  at  Weftmii^,  141  the  county  of  Middlefex,  he  cafi  p^ta\m 


tttfal.  f  lo 

^tf  mtrgtmrmtf  kt»  ^ahertm  ht  w*i  Mtttndatg  tis  §wm  huji^ji  In  tht  tmiity  cfYwk  \  and  the  aAioa 
mn  bciMgbr  ia  the  cooaty  of  York,  and  not  in  MiJdlefex  where  the  cafting  the  prorcAion  was,  and 
yct|ood  bf  jadgmeot:  far  there  it  may  be  bcft  tried  whether  he  attends  his  bufioeft  there  cr  not* 
Br.  Difceit,  pi.  i«  cites  20  H.  6.  10.  -  For  the  caftiof  the  prote^iop  in  the  couoty  ut*  Miadieiex 
is  00c  the  difceity  bat  the  attending  his  bufinef:  in  the  county  of  York*  Nota.  Br.  Men,  &c.  pi.  3. 
cm  s*  c« 

If  ddenJant  cafts  protedion  in  one  covntj,  and  remains  in  another  county,  ht  may  bring  aAkNi 
fe  iibich  of  the  counties  he  plcale.  7  Rep.  s.  a*  in  Bulwcr^s  eaiC}  cues  20  H.  6.  10.  a.  b.  1  Set 
{H.  a.  3)  pi.  32. 

[3,  &  if  at  the  petit  cape  the  tenant  alleges  hnprifonment  in  one  AtFI'H'^i^ 
ewntj  for  faving  bis  default^  and  the  p/aintif  {Jaitkli  that  he  ivas  at  t^f^'^ 
large  in  another  county,  this  (hall  be  tried  where  the  imprifonment  the  Lrcm 
is  alleged.     i8  £.  3.  13.I  oppt^rtd^ 

and  xhtfewt 
fMd(  d^lamb^  and  t^kt plaintiff praytd  tbe  aj^fe  hy  default  of  the  fbne  \  and  the  karonfaidf  tbath<  ouj^t  has 
ta  bavi  the  t^Sft  hy  default  cfbis  wfe  \  fur  tbe  plaintiff  and  otbeii  ravijbed  ber  in  tbe  C9nnty  •[ it,  srd 
tbere  Btytt  dttmh  ber*  The  flmmttffftady  tbat  al^oayt  ajttr  tbe  VfrH  furcbsftdjbe  ^»at  at  tirge  in  tbt 
tmnty  rfC.  mad  ihtrt  mrnepMUe  at  tbe  will  of  tbe  bam.  And  vifne  was  awarded  of  the  county  of  K« 
Qaod  coca  bene ;  for  at  this  day  the  other  ought  to  have  traverfed,  abfoue  hoc  that  they  detained  ber^ 
prottt,  ftc»  which  Is  at  the  county  of  K.    Br.  Vifne,  pi.  69.  cites  it  An.  7* 

[4.  In  adion  upon  the  cafcy  hecaufe  defendant  took  an  borfefrom  r*  ^»  | 
A.  at  S.  and  after  fold  it  at  D.  to  him  [the  plaintiff]  as  his  own  horfe^  *  Fol  603. 
and^  after  A.  retook  the  horfe  5  if  defendant  fays,  that  the  property  of  '_. .  ,'  '^^ 
the  hcrfe  was  to  him  at  the  time  of  the  fale,  upon  which  they  arc  at  pi^^lT 
iflac^  the  venue  fliall  be  from  S.  where  the  taking  is  fuppofed  ;  (no.)  citet 
for  there  the  property,  at  the  time,  may  better  be  tried,  and  the  I'^^y^^ 
property  only  is  in  queftion.  42  Aft.  8.  Adjudged  by  all  the  pi/75!  ^tea 
Jufticcs.1  s.  c.  but 

•'  •*  fays  that  it 

ifiCjBS,  that  the  TiCae  (hall  be  where  the  firft  (ale  to  the  defendant  is  alj^ed* 

[5.  In  per  qua  fervitia,  upon  a  fun  levied  of  a  manor  which  lies  in  Br.  Lien» 
a  county  where  the  writ  is  brought,  and  counts  that  the  defendant  ^^,5*^^ 
held  certain  land,  lying  in  other  cotmty,  of  the  conufor,  as  of  thefaid  •— ir/ 
manor ;  if  the  iflue  be  whether  the  defendant  held  of  the  conufor,  it  Vifnc,  pL 
(hall  be  tried  in  the  county  where  the  land  held  lies ;  for  they  sfc?-*!. 
jnay  take    conuiance,    if   he  holds  of  the    conufor    or  not.  Br.  Per"* 
21  E.  3.  18.]  ^!;f^- 

•^  ^  viua,  pi.  4* 

16»  In  account  if  a  releafe  he  pleaded  in  bar  made  in  one  county,  and 
the  plaintiff  fays  that  he  was  the  defendants  prifoner  in  another  county, 
fif  fhe  time,  i^c.  this  fliall  be  tried  in  the  county  where  the  im- 
prifonment was.     25  E.  3.  38.  b.  adjudged.] 

7.  Replevin  in  the  county  ofMiddlefepe,  The  defendant  avowed  for 
^homage,  and  the  plaintiff  pleaded  tender  of  the  homage  in  the  county 
ef  Surry^  and  the  vifne  was  of  the  county  of  Surry.     Br.  Vifne, 

PL93.  cites  21  £.3*  II. 

8.  jBion  of  goods  e/loined  and  received  by  the  defendant,  and  the  tort 
of  tie  epoining  is  alleged  in  one  county  ^  and  the  receipt  of  them  by  thede* 

fendant  in  another  county,  and  they  arc  at  iffuc,  if  he  received  them, 
or  not ;  there  the  vifne  {hall  be  of  the  county  where  the  receipt  it 
fupjiofed*     Br.  Vifae,  pi.  94-  cites  21  E*  3.48.     , 

9.  Trejpafs  in  the  county  of  IV.  they  were  at  iffue,  if  the  defendant 
Via;  viUeitt  of  the  plaint! ff,  regardant  to  his  manor  of  D.  in  tbe  county 


citet  S.  C. 


not  Ctial. 

jjTH.  And  the  defendant  prayed  vifnc  of  the  county  of  H.  ct  non 
allocatur ;  but  the  vifne  was  awarded  where  the  writ  was  brought. 

Quod  nota.    Br.  Vifne,  pL  lo.   cites  40  £•  3.  36. And  per 

Pnfot,  35  H.  6.  12.  it  (hall  be  tried  where  the  villein  can  be/i  prove 
himfelf  frank  in  favorem  libertatis.  ^xre  inde  \  for  it  docs  not 
feem  to  be  law ;  for  others  were  againft  him.  tbid. 
?'.  1?84..  ^^'  ^^  ^^^fP'^fiy  ^^  defendant  ajfumed  in  London  to  cure  the  wound 
cit«  s!  C '  of  the  plaintiff y  &c.  and  put  contrary  medicines  in  Middle/ex,  by  which 
•~-S.  C.  the  pkuntiffwas  impaired.  Per  Thirn,  if  they  take  iflue  upon  the 
3.*^/in  *^'  *  aflumput,  vifne  fliallbe  of  London  ;  and  if  of  the  contrary  medi- 
BohJer'g  ckics,  then  of  Middlefex.  Br.  Voucher,  pU  117.  cites  11  R*  a% 
cafe — See    and  Fitzh.  Aaion  fur  le  Cafe,  37. 

(H.  ».  3)  .  '  Of 

•  fiiii       II.  If  the  tenant  in  writ  of  wafie  pleads  a  furrender  at  D,  in  a 
foreign  county^  made  to  the  plaintiffs  who  fays  that  he  did  not  agree» 
&c.    Vifne  fliall  be  of  D.     Br.  Vifne,  pL  107.  cites  it  R.  a* 
and  Fitzh.  Wafte,  99. 

12.  Trefpafs.  The  plaintiff  counted  oi  taking  of  his  Jhipy  at  S» 
in  the  county  of  E.  and  the  defendant /aid  that  A*  was  poffeffed  at  D. 
in  another  county y  and  gave  to  the  defendant^  and  he  left  it  in  the  hands 
^  A.  and  the  plaintiff  came  and  took^  and  carried  it  to  S.  end  the 
defendant  took  it.  And  the  plamifffaid  that  before  the  taking f  and 
the  gift  made  to  the  defendant  by  A.  the  plaint ff  was  poffeffed  at  S, 
till  A,  took  it  out  of  hispoffeffiouy  and  carried  it  to  D*  and  there  gave 
it  to  the  defendant y  and  the  plaintiff  retook  it^  and  was  poffeffed  till,  &c^ 
judgment ;  and  the  defendant  maintained  his  bar,  abfqiie  hoc  that 
the  plaintiff  any  thing  had  before  the  gift  made  by  A,  to  the  defendant  i 
and  fo  to  iffue,  which  fhall  be  tried  by  the  vifne  of  both  counties : 
but  becaufe  the  one  could  not  join,  therefore  he  was  compelled 

<»5ee(P.t.j)  ^°  allege  a  *  day  certain  of  the  gift,  and  then  it  fliall  be  tried  only 

pl.  S»  by  S.  for  without  the  day  certain  S.  cannot  take  conufance  thereof 

Quod  nota,  that  the  day  was  omitted  of  purpofe  to  have  vifne  of 

both  counties.     Br.  Confcfs  and  Avoid,  pi.  30.  cites  38  H.  6.  25. 

13.  In  writ  of  mefne,  where  the  lord  diflrains  the  tenant  for  fealty, 
rentyfuit  of  court,  and  relief  (f  the  mefne,  the  tenant  fhall  have  writ  of 
mefne,  and  the  iffue  was  upon  prcfcription,  and  found  for  the  plaintiff 
And  per  Danby,  the  vifne  ought  to  have  been  of  both  places,  viz. 
where  the  land  is,  and  where  the  manor  is  of  which  the  land  is 
held,  by  reafon  that  fuit  is  to  tlie  manor.  And  Prifot  contra,  and 
that  the  vifne  fliall  be  where  the  land  is  ;  for  the  bell  conufance  of 
the  acquittal,  where  he  claims  the  acquittal  by  prefcription,  \% 
where  the  land  is ;  and  after  the  plaintiff  recovered  by  av^tard^ 
Quod  nota.    Br.  Vifne,  pi.  67.  cites  39  H*  6.  2g» 
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(P.  a.  2)     Where  the  Counties  cannot  join. 

[l]  [7.  1 F  the  iffiie  be,  whether  J.  ridfrom  London  to  Torh  and  from  J^!j^«  ^ 

■■'  Tork  to  London  5  times  in  6  days,  that  is  to  fay,  from  fuch  (Mo)^citt 

a  time  to  fuch  a  time  ;  this  maybe  tried  by  London  only,  or  York  s.  c.—- ^ 

only*  though  part  of  the  thing  to  be  inquired  was  done  in  each  ^  ^',^ 

of  the  counties.    M.  4  Ja.  B.  R.  between  *  HfiRBT  and  Pope.]  c.  b.  71. 

cap.  7.  be* 
cmfethe  Aeriffs  cannot  meet  each  other  00  the  boondt  of  each  county,  in  order  to  ^nif^nnfli 
3  New»  Abr.  257.  accordingly,  and  in  the  fame  words* 

*CiD.  J.  137.  pi.  i4«  Normanviile  y.  Pope,  S.  C.  adjornatur.'  ■  lbid>  150.  pi.  10.  S.  C* 
but  S.  P.  does  not  clearly  appear }  but  becaufe  the  trial  was  in  l«ondoo,  and  the  vcoiie  facias  wat 
horn  the  pariih  of  Bow,  and  not  de  corpore  comiutus,  the  trial  was  ^eld  ill. 

[1]  [[8.  In  an  a£iion  of  battery  in  London^  if  the  defendant  jufH-  Trials  per 
fes  in  ifence  of  his  poffeffion  in  D.  in  EJfex^  and  the  plaintiff  fays  de  fjjo?^^ 
fon  tort  demefnej  without  fuch  caufe;  this  ought  to  be  tried  by  both  s.  cj 
counties^  il  they  might  join,  becaufe  he  may  be  found  guilty  at 
another  day,  and  becaufe  they  cannot  join,  it  may  be  tried  in  £f- 
fex.    Mich.  4  Ja,    B.  R.    between  Lince  and  Porter.    Per 
Curiam.] 

[3]  [9.  In  an  aftion  upon  the  cafe  in  Exeter ^  for  faying  that  the    r  j  j^  1 
plaintiff  Hvas  acceffary  to  a  robbery^  if  rfie  defendant  jufifies  becaufe  the  Trials  per 
plaintiff  'Was  conflable  of  D.  in  the  county  of  Devon ^  and  took  a  fum  Pa««>  9*- 
of  money  of  a  robber^  tofuffer  him  to  go  at  large^  to  which  the  plain^  3  q/  ^^^ 
tiffrepUes  de  fon  tort  demefne^  Wr.     Though  the  counties  ought  to 
join  if  they  could,  and  the  juftification  is  principally  put -in 
iffue,  yet  the  trial  may  be  in  Devon  or  Exeter  at  cleftion.     M. 
10  Ja.  B.  R.    Reynoll's  cafe  adjudged.] 

[4]  [lo.  In  zn  ejeflione  frma  in  London  ^  upon  a  leafe  made  there  Trials  per 
rf  land  in  Middlefexy  if  defendant  pleads  not  guilty  ^  this  maybe  tried  J**'*'  99; 
m  London ;  becaufe  the  counties  cannot  join,  though  the  jury  si  c.   " 
ought  to  inquire  of  the  ejcfliment,  which  was  in  Middlcfex.     Tr. 
10  Car.  B.  R.  between  Harbert  and  Middleton  adjudged,  in 
writ  of  error  upon  judgment  in  Bank,  and  the  firft  judgment  affirm- 
ed accordingly.  Intratur,  Hill.  9  Car.  B*  R.  Rot.  634.    But  tlie 
Court  did  not  give  this  reafon.] 

5.  In  dower  J  the  defendant  alleged^  that  the  feme  eloped  from  her 
iaronat  D.  in  the  county  ofS.  and  abode  with  the  adulterer  in  adultery 
at  London^  and  iflue  was  taken  in  London  ;  for  they  cannot  join 
with  any  others.     Br.  Vifne,  pi.  35.  cites  47  E.  3.  25. 

6.  Debt  in  London.     The  defendant  pleaded  that  the  plaintiff  Is  his  ^^  trefpafi 
villein  regardant  to  his  manor  of  D.  in  the  county  of  E.  and  born  there  ;  '^^  f^J^ 
and  prayed  judgment  if  he  (hall  be  anfwered.     And  the  other  faid  vWehagi  in 
that  f rani,  and  off  rani  efiate,  and  prayed  pais  of  London.   And  it  tbi  plaintiff 
was  doubted^  and  at  laft  it  was  granted,  and  writ  bailed  in  indifferent  ^hn'^^an^* 
hands,  to  retain  till  it  was  difcuffed  by  parliament,  if  vifne  (hould  be  ofD.  in 

of  the  county  where  the  villeinage  is  alleged,  or  where  the  writ  is  '»»<"^ 
brought    Br.  Vifne,  pi.  26.  cites  47  E.  3.  26,  27.  thc'S'^ 

fiid  that  frank,  &c.  upon  which  they  were  at  ifTue,  snd  becaufe  the  county  where  the  action  was 
krooght,  and  the  count)  where  the  manor  waS|  could  not  join^  therefore  'vi/nt  was  vbere  sbe  affion 


ms  ^ijhtm    Br«  Vifne,  pi.  %%•  citei  9  H.  5.  i.  l?irf  it  fliall  be  of  ^6  nantkt,  if  thty  csgfj 

hc've  j«hed.  Br.  Vifoe,  pi.  38.  citei  9  H.  5.  1— But  Ibid*  pi.  56.  cites  %i  H«  6.  5»,  Upon 
fucbvMCtcr  pleaded  in  Crefpalsy  the  Court  awarded  the  vifiie  from  the  coimtx  whun  the  writ  waa  biottght, 
ia  iavcccm  Ubcrtatii. 

• 

'  7*  In  trefpafs^  a  man  was  taken  in  the  amnty  of  H.  and  imtrtfomi'. 
in  London^  and  brought  his  a£tion  in  London ;  and  thererore  the 
f      writ  was  abated  \  for  Hank,  faid,  that  London  cannot  join  with 
any }  and  fo  by  him,  if  they  could  have  joined,  the  writ  had  been 
good.    Br.  Lien,  p].  66.  cites  1 1  H.  4.  64. 

8.  Debt  upon  account  by  an  executor.     The  defendant  fatd  that 

the  teftator  made  the  plaintiff  and  one  W.  his  executors  at  London^  vfho 

is  injuli  life  J  not  named  in  the  writ ;  judgment  of  the  writ.   And  the 

plmntiffaid  that  rfter  this  the  teftator  made  him  his  file  executor  at  C. 

in  the  county  of  middle/ex^  judgment,  &c.    To  which  the  defendant' 

faid  that  the  truth  £r,  that  he  made  the  plaintiff  his  file  executor;  but  after 

this  he  made  both  his  executors ^  abfque  hoc  that  he  made  the  pUdntiff 

•See  (P.  1)  bis  executor  file  after  this ;  and  he  was  compelled  tojhenv  *  day  certain^ 

f^'  <^*         viz.  that  fuch  a  day  he  made  both  his  executors,  abfque  hoc  that 

he  made  the  plaintiff  executor  fole  after  this ;  for  per  Prifot,  if  all 

was  alleged  in  one  county,  then  the  county  may  inquire  of  the 

time  well  enough ;  or  if  all  was  alleged  in  two  counties  which 

might  join,  vifne  ihould  be  of  both  counties.     But  London  cannot 

join  with  any ;  therefore,  by  him  and  Moyle,  day  certain Jhall  be 

alleged^  and  the  vifne  /ball  come  where  the  affirmative  is  alleged.     Br. 

*  Vifne,  pi.  5.  cites  33  H.  6.  44. 

Si  106.  S'  Debt  upon  an  obligation,  upon  condition  to  render  to  tbeplaln^ 

citea  S.C.  tiff  {xxch  a  day  in  London,  100  cloaihs  as  good  as  were  made  in  Wal* 
'  ,  Br.  tan  in  the  county  ofG.  And  per  Cat(by  8c  Brian  J.  if  the  defendant 
lOTT^itcs  fiy*  ^^^^  ^  delivered  at  the  day  100  cloaths  as  good  as  were  made  at 
S2  £•  4. 3.  Jr.  it  cannot  f  be  tried  ;  for  the  delivery  (hall  be  at  London,  and 
c  ^a"^^'*  London  cannot  try  what  cloaths  are  made  at  W.  Per  Choke  Ji 
5f°  "1^***  the  plea  is  good,  prima  facie;  and  after  the  plaintiff  faid,  that  the 
cites  S.  C.  defendant  bad  not  delivered  any  cloaths  at  London,  prout,  &c.  Per 
-!-[  113  ]  Catifby,  now  the  replication  has  made  the  plea  good,  and  fo  to. 
iffue.     Br.  Barre,  pi.  88.  cites  22  £•  4.  2. 

10.  Jrefpafs  of  taking  afbipat  S.  in  the  county  ofE.  The  defend-' 
ant  faid  that  J.  was  therecf pojfeffed,  and  gave  to  the  defendant  at  M. 
in  the  county  ofN.  and  he  left  it  in  the  hands  of  J,  that  the  plaint^ 
came  and  brought  it  to  5.  and  there  the  defendant  took  it,  &c.  The 
plaintiff  replied^  that  before  the  taking  and  the  gift  made  by  J.  as  above 
the  plaintiff  was  poffeffed  at  S.  ////  J,  took  it  and  carried  it  to  M.  and 
gave  it  to  the  defendant,  and  the  plaintiff  retook  it,  and  was  poffeffed  till 
the  trefpafs,  &c.  The  defendant  maintained  the  bar,  abfque  hoc,  that 
the  plaintiff  any  thing  had  before  the  gift  made  by  J,  And  fo  to  iflue, 
which  is  to  be  tried  by  both  vifnes ;  and  M.  cannot  join  with  an- 
other, by  reafon  of  their  privilege,  and  S.  only  cannot  take  conu-. 
fance  01  a  gift  in  another  county,  therefore  day  certdnfhall  be  air', 
legedby  the  defendant  of  his  gift ;  and  fo  he  did,  and  then  it  fhall  be 
tried  by  vifne  of  S.  Quod  nota  ;  and  note  that  the  day  was  omitted 
on  purpofe  to  have  had  vifne  of  both  counties.  Quod  nota  ;  and 
fo  (ee  Uiat  S.  may  take  conufancc  of  property  in  another  county, 

when 


yth/cn  the  day  certain  of  tlie  gift  is  pat  in;  quod  nota  bene.    Bn 
Vifne,  pi.  65.  cites  38  H.  6.  25. 

II.  In  debt  for  rent  upon  a  Itafe  for  years,  made  at  D,  in  EJex  of  Cm.  J.  1*5. 
land  in  London^  the  a&ion  ib  brought  in  Eflex.     The  defendant   ^^*9* 
pleads  non  debet.    The  trial  fliall  be  from  the  vicinage  of  Dale  in 
Wbu    Jenk.  323.  pL  33. 

((X  a)  Per  Pais*  In  what  County.  -  In  what  r^^^^  \ 
County  it  Ihall  be  brought.  Where  the  Writ  is  -  ^^-'/^ 
brought^  and  where  not. 

* 

[1.  iF  A.  recovers  ogainft  A  in  peBment  in  Durham^  upon  which  Cro.J.a54» 

-*  B.  brings  torit  of  error ^  in  3,  R.  at  JFeftmin/ler,  and  dif-  ?'»,  »<>• 
contbues  it ;  and  after  brings  new  writ  of  error  thercj  quod  coram  ^^^g  K 
tobisrefidet,  and  affigns  for  error,  that  the /aid  A.  at  the  time  of  the  Oo't  ll  rl 
trialofibefirfiaSionj  was  eommorant,  and  within  age^  at  Wefminjler  Morbtoitj 
in  Middl^  :  and  that  befued  in  the  fasd  aBion  by  attorney  ;  and  .^j^'^  JT^ 
upon  the  nonage^  the  parties  are  at  iflUe.    This  mall  be  tried  in  Yeir.*iiI7 
Weffaninfter^  and  not  in  Durham,  where  the  land  lies,  becaufe  ^^^*  9 
Ae  eje£hnent  is  not  any  real  adiion,  and  inafmuch  as  it  is  efpe-  qk),,  Vf  * 
cially  alleged  that  hft  was  within  age,  and  commorant  at  Weft-  Mokktuk, 
minder,   where  the  writ,  to  wit,  the  writ   of  error,  is  now  ^*  ^-  *>«' 
brought.     Tr.    1 1  Ja.    B.  R.    between  Ords  and  Moreton,  ^t  m|^! 
adjudged.]  —Bum. 

129.  Paicii. 
f  Jac  S.  C.  and  S.  P.  and  th«  fbmer  jadgmait  wit  itfcrfed.  ■  BiownU  15P.  Mkx«tom  ▼• 
ORtB,S.  C.  acco>dim>y.  ■  Hob*  138.  pi.  189.  Morton  ▼•  Ordk,  bat  S.  P.  does  not  1^ 
fctr.  -S.  C.  citod  1  Jo.  171.  Mich.^  33  Car.  a.  B«  R.  per  Curiam  in  cafe  of  MoaoAM  t» 

Vavcbav*  whkh  was  thus,  vis.  jodgment  10  dnfur  in  the  feilions  at  Brecknock,  error  was  affigned» 
fhit  ke  waa  taider  sgtp  vis.  of  the  age  of  14  years,  muI  tfptartd  by  attonuy,  and  upon  ifiue  of  infra 
■titmi,  the  trimi  wat  m  jt.  wbart  the  tenant  was  commorant  i  it  was  argued,  that  faying  A.  of  fuch  • 
pbte  was  within  age^  ti  all  one  as  if  tiid  he  was  commorant  in  A.  but  it  was  anfvi«red,  that  this  being  a 
writ  of  enor  on  a  jodgment  in  dower,  whether  infant  or  not,  is  co/'atera/  to  the  title  of  the  letnd^  vis* 
dower;  that  if  the  right  of  the  land  depends  upon  infancy,  it  muft  be  tried  where  the  land  lies,  but 
•thcrwift  if  the  right  be  not,  •  Ac.  and  cites  Ficsh.  63.  He  1  Bulft.  lao.  179.  Ld.  Ch.  J.  at  firifr 
fud,  that  wbeie  infancy  is  alleged  generaUy  without  a  venue,  it  muft  be  cried  where  the  land  lies,  hut 
where  afpeclai  vemne  is  latd^  it  may  be  tried  there.  Jones  took  a  diiierence,  wheit  the  defendant 
}leadt  a  i«ka|cy  and  the  phuntiff  replies,  deins  age,  tlveie  it  need  not  be  tried  where  the  land  fiei* 
And  at  laft  refobed  per  tot.  Cur.  that  the  trial  was  well  enough  $  and  a  rule  for  the  reverfal  of  the 
firft  jodgment  in  C.  B.  nifi,  dec.    1  Show.  168,  169.  pi.  162.  Mich.  33  Car.  a.  B.  R.   Morgan  v« 

Vaugban. Raym.  456.  S.  C.  accordingly. a  Jo.  170.  S.  C.  accordingly;  and  that  wbert 

neee^e  is  fended  as  matter  de  hort,  the  trial  need  not  be  wher^  the  land  lies ;  bqt  where  the  ^tle  de« 
pends  upon  the  nonage  alleged,  it  is  otfaerwife  j  and  cites  Fitzb.  tit.  Vifiie,  63.  39  H«  6.  \^ 
Skin.  lo.  S.  C«  accordingly. 

(R.  a)    Per  Pais.     Out  of  what  County  the  Vifnc 
fhall  come.     Where  the  Writ  is  brought. 

[l.  A  Man  brings  covenant  in  Southampton^  and  dec/ares  upon 
^^  covenant  made  there.  Defendant  p/eads  a  re/ea/e,  in  Suf 
fixi  to  which  it  is  replied,  that  he  who  made  the  releafe  is  an 
ideet/  upon  which  the  ifTue  is.  This  ihall  be  tried  where  the 
releafe  is  pleaded,  and  not  vrhciQ  the  a£tioa  is  brought.  D.  x,  a. 
Ma.  112.  53.] 

[2-  If 


114  tittfal. 

Br.  vifiic,        [i.  If  an  iffue  be  taken  upon  the  ♦  name  or  condkion  af  i%i' 
S-'  €-  *  "^  P^^fi^  it  Q*2iJ^  b«  t"cd  in  the  county  where  the  writ  is  brought* 
Triaitper     21  E.  4.  8.    For  it  may  as  well  be  .known  there.    44  Aff.  io!j 
M«»  99:     46  AfT.  c.  by  Finchdcn.    Co.  Litt  I2cr.  b.] 

(hi.)  cites  T^  -^       '  ^        J 

S.  C. 

•  S.  p.    Br.  Vifne,  pi.  loi .  citef  35  H.  6.  31..        ■   Bf.  Trfils,  pi.  fii.  cit«s  S.  ^ 
£Tery  plea  concerning  the  peifon  of  the  plaintiffy  &c.  iball  be  tried  wliire  die  writ  is  brooght.    Co* 
Litt.  T25.  b. 

P^'ixth^r  ]  men  ht  an  ifju'trt  or  a  km^htf  ihaU  be  tried  where  the  writ  is  brooght.  Br.  Triab»  pi.  6% 
dies  34  H.  6.  54. 

Bat  V^deflad  fald,  that  ivbsre  it  wai  attegti  in  the  xorit  breugbt  by  Sir  Richard  Hank  in  the  aunty 
§f  De^fon,  that  he  was  made  a  knight  at  S,  in  the  ccunty  of  Hertfcrdf  pending  the  writ j  this  was  tried  in 
the  connty  of  Hertford,  by  great  advice.     Br.  Trials,  pi.  6.  cites  34  H.  6.  54*  -But  where  de- 

fendant pleaded  in  abatement,  quod  fitfiepit  ordinem  miiitarem,  ^  jam  miles  exijfit,  upon  demorrer 
it  was  held,  that  there  needs  no  Tenue  where  he  was  dubbed;  for  any  thing  that  concerns  hie  perfoB 
fl^il  be  tried  where  the  a^ion  is  laid,  x  Salk.  6.  pi  14.  Hill.  %  Aon.  B.  R.  L«tt  v.  Mills. 
. This  was  in  an  adion  of  debt,     ft  Ld.  Raym.  1014.  Hill.  2  Ann.  S.  C.  by  nams  of  Nutt 

Y.  MiUs. 

In  aflbmpfit  the  defendant  pleaded  m'/wfincr  in  aba^enlent;•  whereupon  the  plmntiflF  denittRed,  be- 
caafe  the  ddendant  had  laid  no  venue  ;  but  the  Court  held,  that  there  need  not  in  this  cafe,  becaufe 
it  is  a  plea  concerning  the  perfon,  and  Co  muft  be  tried  where  the  adion  is  brought,  ii  Mod.  195. 
Trin.  10  W.  3.  B.  R.  AVillijms  r.  Drury. 

Matters  touching  the  perfon,  as  privilege  of  attorney^  fball  be  tried  where  the  writ  is  brought.  4  Lda  . 
Raym.  Rep.  127X9  1X73.  Trin.  4  Ann.    Scawen  v.  Gaiyet,  a  Saik.  545.  pi.  S.  S.  C.  ac- 

cordingly. 

Br.  Vifnc,         [j,  jfj  in  dfit  in  M,  againfi  A.  of  D.  in  the  county  ofC.  knight^ 

S^'c?—**  ^"^  ^*  '^  pleaded,  that  he  is  gentleman  and  not  knight^    it  fliall* 

^9  where  a  be  tried  where  the  writ  is   brought.     21  £•  4.  8.    I2  H.  6.  5. 

man  was  Contra,  c  E.  4.  2.  Per  Curiam.] 

outlawed  in 

debt  in  LondoHy  by  name  ofJ.S,  of  D,  in  the  county  of  H»  yecman^  and  came  npon  cap.  ntlag,  andfaii 
that  the  day  of  the  wrir  he  was  gentleman  and  not  yeoman  \  and  the  king  e  contra,  and  fo  to  iifue,  and 
pais  was  ot  London,  and  not  of  the  county  of  H.  for  this  amounti  to  a  mijnofmer^  which  mocc  oontcni- 
cntly  ihall  be  tried  where  the  writ  is  brought.     Br.  Vifne,  pi.  99.  cites  1  £.  4.  ^3. 

So  in  debt  in  Middle/ex  againfi  J.  S.  of  London,  yeoman,  the  defendant  faid,  that  he  was  draped  and  not 

yeomsn,  judgment  of  the  writ.     And  the  opinion  of  the  Court  was,  that  it  diall  be  tried  by  tfifre  of 

London  where  be  inhabits,  and  not  by  Middie(ex  where  the  writ  is  brought  j  by  which  venire  facias  ifluei 

to  the  flieritf  of  London,  and  yet  mifnofmcr  (hall  be  tried  where  the  writ  is  brought.   Br.  Vifne,  pi.  85* 

^ites  5  £.  4.  2. 

J  Br. Vifne,  [4.  The  abbot  in  M.  brought  aaioa  in  other  county,  and 
l*'ct  and"  t'efcndant  fays,  that  he  is  not  abboi  /  it  fliall  be  tried  where  the 
that'itlhail  writ  is  f  brought.  21  £.4.  8.  For  it  is  his  name.  12  H.  6.  5« 
not  be  tried    and  fo  is  %  43  £•  3.  29.  b.  of  the  mafter  ofLJ] 

by  the  other 

county  in  which  the  capital, houfe  of  St.  L.  lies.     Quod  nota.  Br.  Trials,  pi.  ix.  cites  S.  C* 

S.  P.  Br.  Vilhe,  pi.'  52.  cites  zi  H.  6.  4. 

Br.  Trials,  [^.  So  if  defendant  fays  that  the  abhoty  who  is  plaintiff,  is 
s'c^Tir'  ^^^^  ^^  ^^^^  country  and  he  him/elf  chofen  abbot^  this  fliall  be  tried 
itihiii  be'*  where  the  writ  is  brought.     8  H.  6.  3.] 

tried  where 

the  wiit  is  branght,  by  die  ftatute  of  9  £.  3.  cap.  4. 

Br.  Vifne,  [^^  In  Jebt  upon  obligation  in  one  county ^  defendant  fays  that  he 
pi.  2.  cites    ^^^  -^  within  age  in  other  county.     And  plaintiff  fays,  that  it 

was  made  where  he  has  counted  by  defetidant  of  full  age^  prift  ; 

&  alii  e  contra ;  this  fliall  be  tried  where  the  writ  is  brought. 

3  H.  6.  40.] 

2  [7.  But 
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[7.  But  in  debt  in  dne  county^  upon  oiRgathn  dated  in  other 
county,  and  the  ifluc  is  whether  he  was  within  age  at  the  makings  9r 
tjfull  age  i  this  (hall  be  tried  where  the  obligation  bears  date, 
and  not  where  the  writ  is  brought.     ^7  E*  3-  13.] 

[8.  If  an  iffue  be  feme  or  not  feme,  covert  or  not  covert,  it  ^TT^T^ 
flisJl  be  tried  where  the  writ  is  brought,     12  H.  6.  5.]  ^  ^1     -^ 

Mr  11^41  an  ohRgation  agatttfl  aftmr,  who  f leaded  efpoujuls  at  D,  in  another  county,  and  tbatjhe  was 
€7901  harom  at  the  tame,  tec.  And  per  Cur,  Uicjbafl  not  allege  the  place  of  efpoufals,  but  ihall  fay  gene- 
nlly  that  covert,  ftc.  Sotf  an  infant ;  for  it  ftall  be. tried  where  the  writ  is  brought,  and  not  where 
tbe  dpoufals  or  where  the  obligacioo  it  fuppo&d  to  be  made.  Br.  Vifne,  pU  58.  cites  15  £.  4*  i%.^m^m 
Br. Trials,  pi.  49.  cites  S.  C. 


[9.  If  the  iflue  be  whether  J,  S.  was  within  age^  at  the  time  of  Jf  <Jci 
the  making  of  a  deedy  this  (hall  be  tried  where  the  writ  is  brought,  ^^'f '' 


defendant 
iVj  art- 

though  his  birth  be  alleged  in  other  county ;  for  it  may  as  well  ^Ihlp^mtiff 
be  known  there.     44  AJT.  10.]  repiut  that 

he  was  with" 
k  t%f,  there  U  need  not  be  tried  where  the  Imd  lies  j  per  Jonci  J.  2  Show.  169.  in  cafe  of  Morgan 
V.  Vaughtn. 


f  10.  In  aff!/et  if  it  be  pleaded  that  parcel  of  the  tenements  are  in 
ether  county,  it  (hall  be  tried  where  the  writ  is  brought. 
46  E.  3.  7.  46  Afl;  5.] 

[11.  In  ql/i/e  if  the  iffue  be  whether  J.  S.  was  a  monk  prof ejfed 
in  the  abbey  of  T.  in  other  county ^  at  the  time  of  making  a  deed^  it 
.  (hall  be  tried  where  the  writ  is  brought ;  for  the  time  may  be 
as  well  known  there  as  in  the  other  county.     44  Aff.  10.   ad- 
judged.    But  Quaere.] 

[12.    Cotdnt  or  not  county   (hall   be   tried  where   the   writ  is  See(c.  2) 
brought  (admitting  that  it  ought  not  to  be  tried  by  record  as  it  P^'  '^* 
ought).     12  H.  6.  5.] 

[13.  &  knight  or  not  knight,  (hall  be  tried  where  the  writ  is  •  Mlfprint- 
brought.  •  18  H  6.  5.]  f  ^^  '»H. 

[14!.  Where  an  iffue  is  tried  upon  a  point  whieb  fbould  he  tried  Tnaitpcr 
by  two  counties^  and  the  one  iannot  join  with  the  other,  it  (hall  be  (m.u';t«t 
tried  where  the  writ  is  brought.     21  £.4.  8.  b.]  s.  c.-.See 

(P.  a.  2). 

[ij.  If  iffue  be,  whether  J.  S.  was  within  age  at  the  time  of  Infuchcafe 
making  of  a  deed  which  bears  date  in  another  county  than  where  the  waVvwded 
writ  is  brought,  and  it  is  alleged  thai  he  was  born  where  the  writ  is  from  both 
irmht,  it  (hall  be  tried  there.    Contra,  3  E.  3.  Account,  130.!      countjes, 

**     **        quod  nota. 
Bet  Brooke  fays,  he  wonders  that  it  had  not  been  only  where  the  birth  was  alkged.     Br.  Viihe,  pi.  39. 
cites  36  £•  3.  17.  but  it  (hould  be  (38]  according  to  the  other  editions.  « 

[16.  In  account  as  receiver,  defendant  fays  that  he  was  within   [  116  ] 
a^e  at  the  time  of  the  receipt,  and  that  he  was  born  in  other  county,  Br.  Vifne, 
and  the  iffue  is,  whether  he  was  within  age  at  the  time  of  the  re-  ^'q^'  ""** 
cript ;  this  (hall  be  tried  where  the  writ  is  brought,  and  the  re- 
ceipt afligned  j  for  there  the  country  may  well  know  whether  he 
^u  within  age  at  the  time  of  the  receipt.     21  E.  3.  8.] 

[17.  In  a  writ  of  forfeiture  of  marriage  in  one  county,  if  the  See(S.  tj 
defendant  fays  that  he  was  of  full  age  at  the  time  of  the  tender y  and  P{r  }^' 

that 
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forfidton  of  fffat  the  tender  was  In  other  county  i  this  (hall  be  tried  whete  the 
"S^      writ  U  brought.     39Aff.  i8.] 

bcoaght  where  tbe  land  is ;  for  the  writ  fuppofes  an  intrusion  into  the  land.  7  Rep*  %•  a«  laBvLWiiU 
cafey  iayi,  that  with  thU  a^ees  22  R.  2.  tit.  Briefy  937.  5c  38  H.  6.  15.  a. 

[18.  If  A,  by  the  name  of  A,  of  the  county  &f  Hantt^  brings 
fare  facias  upon  a  recognizance  acknowledged  in  Chancery  in  the 
county  of  Middlefexy  and  defendant  pleads  that  plaintiff  13  out" 
knved  by  the  name  of  A    in  the  county  of  Che/ler^  to  which  he  re- 
plies that  he  is  not  una  isf  eadem  perfona^  this  (hall  be  tried  in 
Middle(ez,  where  the  writ  is  brought.     H.  1 1  Ja.  B.  R.  between 
Wood  and  Hunt  adjudged  per  Curiam.] 
Bfr.  VlCie^         [ip.  If  a  birth  be  alleged  during  the  efpcufals  in  other  county j  and 
g,  w.  citci  ^^  other  fays  that  he  was  born  before  the  efpoufals  Huhere  the  writ 
In  triffrfs     is  brought,  it  fhall  be  tried  where  the  writ  is  brought.   42  E.  3.  8.] 

was  tfy*  N'  toat  bom  w'ubin  tbi  ffpcafals  or  witbeuti  and  it  was  tried  per  pait  of  the  vifne  of  H. 
where  the  writ  wu  brought^  hy  reafon  of  the  taxation  of  damages.  Br.  Trials,  pi.  3a.  clus 
3S  E.  3* 

Baflarjy  Aall  be  tried  per  pais  where  the  writ  is  brought,  or  it  is  to  be  tried  by  certificate  of  the  bU 
ftop.     Br.  Trnlsy  pi.  6.  citea  34  H.  6.  54.  per  Moyle.  ' 

WheniQ  [[20.  In  debt  upon  a  leafe  of  land  in  other  county,  if  defendant  fays 

•^led  upon   '^^  ^  ^^  ^'  ^^>  ^^  ^^^^  ^  ^^^*^  whcre  the  writ  is  brought. 

imr  naetjfit,     II  H*  4.  40.  b.] 

St  fliall  be 

tried  where  the  land  is ;  but  if  a  leafe  h  in  ptrflicHf  At:d  nam  cmueffit  is  pleaded  t»  it,  St  fliaH  be  tried 

whete  the  kale  wat  made;   rcfolved.     Godb.  233.  pi.  31s.   Mich.  11  Jac*  C.  B«    'BagnaH  v. 

fai.  In  writ  of  dower  of  a  miU  in  EJfcx,  if  the  defendant  ySrjf/ 
that  the  mill  is  in  MiddlefeXy  and  the  plaintiflF  replies  that  it  is  in 
EiTezy  as  flie  has  counted,  this  (hall  be  tried  in  Eilexj  where  the 
writ  is  brought.     26  E.  3.  68.  adjudged.] 

22.  In  replevin,  the  ijfue  was,  if  the  teftator  of  the  defendant  had 
any  thing  in  afbip  with  the  tackling,  at  the  time  of  bis  death,  and 
die  defendant  faid,  that  the  te/lator  died  at  D.  and  prayed  pais  there. 
Per  Thirri.  wherever  the  teftator  died,  the  property  of  the  goods 
are  in  him  in  the  place  where  the  goods  are,  and  therefore  viine 
(hall  be  where  the  writ  is  brought,  and  where  the  taking  was ; 
quod  non  negatur,  quod  nota  bene.  Br.  Vifne,  pL  lop.  cites 
II  H.  4.  13. 

23.  The  ftatute  is,  that  where  a  deed  bears  date  where  writ  of  the 
king  does  not  run,  and  is  pleaded  here,  this  fhall  be  tried  where  the 
writ  is  brought  by  the  Jlatute  i  E.  3.  Br.  Cinque  Ports,  pi.  8. 
cites  19  H.  6.  12* 

24.  Debt  by  A:  B.  and  J.  D.  upon  an  obligation,  the  defendant 
pleaded  non  ejl  foBum,  and  at  the  nifi  prias  in  London,  the  defendant 
faid,  that  J*  D.  one  of  the  plaintiffs  is  dead,  after  the  iajf  continuance, 
judgment  y  the  writ;  upon  which  the  parties  were  adjourned,  and  at 
the  day  in  Bank  it  was  indorfed  upon  the  record  of  mft  pnuSf  and  day 
given  over,  at  which  day  J.  D.  in  whom  death  was  alleged,  appeared 
in  proper  perfcn,  and  demanded  judgment  if  the  dfendant fhall  be  received 
to  fay  that  he  is  dead.     And  it  was  touched,  that  if  he  bad  not  ap* 

1 1  peared 
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peariJ  in  c$urt  befwre,  in  perfoH  or  by  attorney.^  and  the  defendant 
Wuld  aver  that  he  waS  not  the  fame  perfon  nuho  was  plaintiff ;  this 
iball  be  tried  where  the  writ  is  brought,  -and  not  where  the  death 
was  alleged  ;  quxre.     Br.  Trials,  pL  i  lo*  cites  34  H.  6.  45. 

25.  Where  the  place  is  alleged  in  writ  or  pleading,  and  it  is  not 
fiid  in  what  county  the  place  isy  it  (hall  be  intended  in  the  county 
vfbere  the  aHion  it  brought^  aind  therefore  (hall  be  tried  there.  Br. 
Lieu,  pi.  5.  cites  34  H.  6. 5p. 

a6*  jis  in  fire  faciasy  in  Norfolk  ^  againf  L,  B,  nvarden  of  fuch    ^-.P-  F<* 
a  hall  in  Cambrtdgiy  and  thefcholars  of  the  fame  ^  and  *  did  not  fay   ^j!V^J^  ^^ 
in  Cambridge  in  the  county  of  Cambridge y  and  therefore 'per  Cur,  it  epa,    Br. 
Jball  be  tried  in  Norfolk^  ^whether  L.  J5.  was  warden  or  not ;  quod  Co'po^*- 
aota.    Br.  Lieu,  pi.  5.  cites  34  H.  6.  50.  "^usl^t. 

y  i<|...i_S.  p.  Br«  V'iiDtj  pi.  7.  ciici  34  H«  6.  49.  Andfi  of  mjfiicfmer  of  proper  name,  &c.  and 
ifsdiliiwi^  M  yeoman,  geodeman»  ei'quire,  kn'^ht,  &c.  and  oil'  baftardy. 

*  Becaule  the  wrric  did  not  lay  in  Cambridge  in  the  county  of  Cambridge,  therefore  it  /ball  be  in- 
tended  that  this  Cambridge  is  In  the  county  wheie  the  writ  is  brought,  and  ctierefore  clear  \  quod  nota. 
Br.  Trial,  pi.  6.    cites  34  H.  6.  54.  Otberwife,  if  he  had  faid  Lordon,  T<,rk,  or  fuch  like, 

wludk  are  htmm  to  be  counties  in  tbemfeives*     Ibid.  By  wbich  the  other  faid  that  th<  unlverjif 

^  Camkrid^  it  in  the  county  of  Cambrtdgt^  and  prayed  pais  there,  et  non  allocatur ;  for  then  the  tint 
iflbe  fhall  ^aitcred,  if  the  plaintiff  Cray erfes  it>  as  he  may  if  he  wiJ,  and  therefgjre  wa«  not  fuffer^i. 
lUd. 

27.  In  debt  againjl  executors^  if  they  arc  at  iffue  upon  ne  unques  Br.  TriiU,  ' 
executor  ne   unques.  adminijlered  as  executor  i    this  Ihall   be    tried  ?!•' «»•«**» 
where  the  -writ  is  brought.     Br.  Vifne,  pi.  10 r.  cites  35  H.  6.  31.  ^* 

28.  In  debt  againf  executors^  the  one  pleaded  mifmmer^  and  the 
^^m  was  brought  in  the  county  ofC.  and  the  defendant  was  named  of 
London.  And  the  bed  opinion  was,  that  it  (hall  be  tried  where 
the  writ  IS  brought.     Br.  Trials,  pi.  97.  cites  5  E.  4.  55. 

29.  If  it  be  pleaded  that  J,  S.  was  pojffeffed  of  fuch  goodsy  &c.  or  if 
rtkafej  arbitrement^  or  fuch  like,  be  pleaded^  and*  expreffes  no  place 
certain  where ^  &c.  there  the  vifne  fhall  come  where  the  writ  is 
brought;  for  they  ftiall  be  intended  to  be  there.  Br.  Vifne,  pi,  114. 
cites  I  E.  5. 3. 

30.  In  trefpafs  if  the  defendant  fays  that  he  himftlf  was  pcffeffed^  and  ^^'  ^5»  ?  • 
delivered  them  to  W,  who  delivered  them  to  the  plaintiffs  and  he  retook  5.  c. 
them^  &c.  there  he  need  not  to  (hew  at  what  place  he  was  pollef- 

fcd  5  and  if  it  be  traverfed,  vifne  (hall  come  where  the  writ  is 
l»t>ught.    Per    Jufticiarios.    Nota.    Br.   Vifne,    pi.    79.    cites 

31.  'Wi^  defendant  committed  adultery  with  a  woman  in  Southwark  '^*'*''  **** 
vbere  they  both  dwelt ;  fbe  went  from  her  baron  to  J^atcliff  in  Mid^  JiyrquLre 
dlefex  and  tarried  there  a  day  and  a  night,  and  then  went  to  the  legem   and 
defendanty  who  conveyed  her  from  thence  to  Richmond  in  Surry.     The  f^*^.  ^*=^*^** 
flainthF  brought  an  aftion  of  trefpafs  in  London^  de  uxore  rapta  &  i^cc^of  opU 
abdoc^a  cum  bonis  viri.     Dyer  doubted  whether  upon  this  evi-  nion  that  the 
dcncc  the  defendant  could  be  found  guilty  in  London  ;  but  the  *^^  f'** 
jury  found  him  guilty  generally,   and  gave   the  hu(band  300 1.  i^Lu 
damages.     D.  256.  b.  pi.  10.  Mich.  8^9  Eliz.  Anon. 

32.  The  condition  of  a  ^(?«^was  to  pay  20 1.  to  the  plaisitiff^  at 
lis  boufe  in  S.  in  Kent.  The  defendant  pleaded  payment  at  the  day^ 
iac,  fecundumformam  ts^  effe^um  indorfamenti  pridiBi.     The  ifi'uc 

\ql.  XXL  JK.  was 
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wa's  tried  at  H.  dnd  judgment  for  the  plaintiiF.  It  was  alligiie4 
for  error,  that  this  was  tried  at  H.  and  not  at  S.  in  Kent  Bus 
the  judgment  was  affirmed  ;  for  when  a  thing  iJJuabU  is  alleged^  and 
nsplace^  itjball  he  tried  where  the  aBion  is  brought.  And  the  words 
(fecundum  formam,  &c.)  refer  only  to  the  time,  and  not  to  the 
place  \  for  the  place  is  not  material,  payment  being  made  to  the 
obligee  himfelf.  And  it  does  not  appear  but  S.  in  Kent  may  be 
within  the  jurifdiftion  of  H#  it  not  being /aid  in  the  county  of  Kent^ 
but  at  S.  in  Kent ;  and  there  may  hefucb  a  place  called  Ktnt  in  Hu 
Judgment  was  affirmed^  Cro*  £.  105.  pL  15.  Trin.  30  £Uz* 
C  1 1 8  ]    B.  R.     New's  cafe. 

S  p.  ?Salk.        22,  W.  covenanted  in  Middle/ex  to  inJlruR  D.  his  apprentice  in 

Anon^   '^'  yirl  a  trade ;  and  for  not  inftru£king  him  D.  brought  covenant ^  and 

See  (H.a.3)  laid  it  in  Aliddlefex,     The  dekndznt  pleaded  that  the  plaintiff  depart" 

**•   •  edout  of  his  fervice  in  London.     And  upon  demurrer  it  was  infiflei 

for  the  defendant  that  the  veniie  ought  to  be  from  Lofidon  where 

the  departure  was,  and  the  rather  becaufe  the  caufe  of  affion  in 

Middlefex  was  admitted  by  demurrer  ;  and  fo  no  caufe  of  tfTue  there. 

Judgment  was  given  for  the  plaintiff^  that  the  a£iion  (hould  not 

be  removed.     And  Glyn  Ch.  J.  fatd  that  it  is  a  maxim  that  in 

perfonal  and  tranfitory  cafes  the  plaintiflF  may  lay  his  a£Hon  in 

what  county  he  will,  but  that  in  this  cafe>  they  ought  to  take  a 

writ  of  inquiry  to  tax  damages  in  Middlefex.     a  Sid.  6o.  Hill. 

1657.  and  Mich.  1658.    Dickfon  v«  Williams* 

34.  Where  alienee  is  pleaded  in  abatement,  it  is  triable  where 
the  writ  is  brought ;  othertuije  where  it  is  pleaded  in  bar.  Per 
Holt  Ch.  J.  I  Salk.  2.  pU  5.  Pafch.  i  Aim.  B.  R.  in  cafe  of 
"Weft  v»  Sutton* 
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(S.  a)  Trials  per  Pais.  Out  of  what  County  tlic 
Vifne  (hall  come.  In  other  County  than  where  the 
Writ  is  brought  % 

[i.  iF  writ  of  dower  be  brought  in  one  county,  and  not  aecotifkJl 
^  is  pleaded,  and  the  efpoifals  are  alleged  in  other  coutttj  ;  this 

fliall  be  tried  there  wherethe  efpoufals  were  [alleged.]  4o£«  3.43.J 
Kr.  Vifee,  [2.  \n  fcire  facias  out  of  a  fine,  if  a  birth  be  alleged  during  the  ef* 

|l.  12.  ates  pQujalsln  other  county,  and  the  other  fays  that  he  was  born  iefore  the 

efpoufals,  it  (hall  be  tried  where  the  birth  is  alleged.  4a  £•  3.  8.J 
Br.  Vifae,  [j.  ^ut  if  the  other  fays  that  it  was  before  the  efpoufals  [in  the 
pi.^ijcitej  county]  wA^r^ /A/ wriV  AT  *rw|:A/»  it  flaall  be  tried  there.  42£.  3.8.J 

$ee  (R.  a)  pi.  19* 

Br.  Vifne,  [4.  If  adminiflrator  brings  aBion,  and  defendant  fays  teflator  died 
cites  sl  €•  '^  ^^^'^  county,  and  there  made  himfelf  executor,  it  (hall  not  be  tried 
thus,  viz.*    where  the  writ  is  brought,  but  in  the  other  county.   44  £•  3.  16.3 

in  debt 

cgaitft  admtmfirattr  in  the  county  of  S.  he  pleaded  to  the  writ,  that  the  teftator  made  him  executor,  an^ 
died  in  ihe  coui^ty  of  N.  And  platMiifffaid  that  Le  died  inujlatfy  and  Tifne  «^  of  the  county  of^N. 
and  not  wliexc  chewric  was  brought.    But  ii  Wii  jiat  greatly  argued. 

Is.  In 
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[j.  In  detinue  upon  baUment  in  one  count jr,  defendant  pleads  a  Br.  Vifnc, 
Ubunt  in  another  country  as  a  gage,  and  the  iffuc  is  that  it  was  not  |'*  q^I^^ 
bailed  as  a  gage,  it  ihall  be  tried  in  the  coant]r  where  it  was  [fap-  (h.  a.  2) 
pofcd  to  be  J  delivered  as  gage.     46  E.  3. 30.  b.]  pi.  4* 

[d.  In  trejjkfjsy  if  dcfendi^nt  J ufiifies  by  command  of  J*  S.  in  other  Br.  VifiMy 
ioimth  and  the  command  traverfed,  it  ihall  be  tried  in  the  county  S*'.?*'  JI*? 

_A    ^ 'x,  1    >  T»  t_  -I  '     S,  C.  which 

^eit  the  conunand  was.     14  H.  4.  32.  b. J  was  /r«j^/« 

9/ taking  of 
4fir9nt  m  tb*  cmnay  •fE*  The  Jefiiuianf  juJfifieJ^  mejmueb  at  the  anctfior  oftbifervant  held  of  A, 
hkmtfittmrtam  land  im  cbkfahjy  and  dud,  the  J^rvatst  »f  bi%  maJUr  within  age^  by  tvbicb  bit  me/ler 
ttmmSaded  bim  at  S»  m  amtbtr  cwntj  ro  tak$  bha  \  by  wbicb  be  took  bim  at  />.  in  tbe  county  ofE» 
wbtrt  tbePiaxHt'jf' makes  bis  pIjiiit,pvoQtc\  bene  Ucuic.  The  f>iainf iff fjtd  de fin  tort  deme/ne,  abfaue 
bit  tbat  tbt  wkofler  commanded  i  and  siicged  e  contra.  And  per  Thirn.  the  vlfne  ikall  be  where  die 
tmmMibmttt  waa.     Quod  noca,  &c. 

Bot  where  the  dtftnSant  in  tr^paft  jujiified  hi  commamdmtnt  of  bis  mafier^  and  did  not  allege  place  of 
the  cmmawdment ;  and  the  pUinlif  faid  tbat  defon  ttrt  demftCf  abfjue  hoc  tbat  be  commanded  \  there 
*  bf  (efcral,  the  vifiie  flkall  be  where  the  writ  is  brougat,  hsciufj  no  fuch  place  of  comnMndment  is 


And  by  othcft,  tW  dcfeodanc  may  £iy  by  rejoinder  that  he  commanded  him  at  fuch  a  place, 
k  de  hoc,  &C.     Br.  Vi£ie,  pi.  4.  cites  33  H.  6.  41. 

•C  "9  ] 
£7.  If  arUtrement  made  in  other  county  be  pleaded  in  bar  of  a  tref-  t  Br.  vifnc, 

pefs,  it  ihall  be  tried  where  the  arbitrement  is  alleged.     13  H.  4.  3.  P''4>'<'tg« 

7.  b.     f  7  H.  6.  43.  b.]  In  trefpajK 

the  deftr>dm 
a^  phUed  mco^rd  at  W.  h  tht  cmmiy  of  M.  H  ptey  tot.  nvbvh  U  bos  paid ^  the  pl4ntif  pleated 
amiri  madt  by  ihtftma  arbkrafmrs  b^tre  as  !>•  tatba  cmmty  •f  C.  tapay  io«.  and  a  b»je\  and  bt 
bet  mtpaid  tit  Urfi,  And  the  other  maintained  the  bar,  Mnu  hoc  tbat  they  madt  fmcb  award  in  tbi 
autyofC*  as  bt  has  allegrd  before  the  award  made  at  W,  prifi\  and  the  others  e  c  antra.  Per 
HpTiuiy  iMw  the  yHSalt  ftaU  be  of  both  couaticty  ad  quod  nono  refpondie.  Br.  Vifiie,  pi.  57.  citas 
22  H*  6.  5». 

[8.  In  debt  in  London  agednjl  J.  5.  of  D.  in  EJfeXf  if  defendant  Trials  per 
ftns  that  be  was  converfant  at  S.  in  EJfex  at  the  time  of  the  writ  pur^  fiTi-?ciiei 
aafedjondnotat  D.  this  fliall  be  tried  in  Eflex,  and  not  where  the  k.  ci 
writ  is  brought ;  for  none  can  know  where  be  dwells  fo  well  as 
die  county  of  Effex.     12  H.  6.  5.] 

[9.  In  a  quare  impeditfor  rejvjing  his  prefentee^  if  the  defendant,  Br.  Quare 
\rbo  is  the  ordinary,  pleads  that  he  examined  him  in  other  county*  and  !ir^^'%  ^'' 

f  r  f»»  #f        r  I'll  r    r    \    y  •  I't      *0*«   Cite* 

there  found  him  not  able^  for  which  he  rcfuled  him,  upon  which  s.  c 
they  are  at  iflue,  whether  aUeornoiy  tht  prefentee  being  dead^  it  ftiall  B"^*  Vifnc, 
be  tried  where  the  examination  is  alleged.    39  E.  3.  2.   ad-  ^*' ^q*J!^ 

JMgcd.3  The  Court 

being  ajffttd 
by  mm  Uamedm  theeectejiafiieal  law^  may  initni^  the  jnry  as  well  in  that  law  as  is  uTaalty  done  in  the 
CMMMB  fam    %  laft.  63X.  Show.  Pari.  Cafes,  91. 

[lo.  If  the  death  of  one  be  alleged  in  other  county  than  where  the  Br.  Lieti,^ 
^wit  is  brought,  it  fliali  be  tried  there,  and  not  where  the  writ  is  *^  ^^ '  ^\ 
Iraght.     19  H.  6.  4.  b.]  — Br.  * 

Vifnf,  pi. 
47.  dta  S.  C.  which  was  in  trt^fs  agalnfl  J*  end  M     7.  /aid  tbat  M  was  dead  tbedayof  tht 
^»rit pnrcbafid  $  Judgment  of  the  writ.     The  paintifjaid  tbat  ali^re  tbe  day  of  tbe  wrU,  dec.  and  not 
^f  and  prayed  pais  where  the  writ  is  brought.     Tbe  other  /aid  tbat  be  died  at  L.  aad  prayed  paia 
dkee,  and  had  it.     And  fo  fee  the  pUue  come  in  in  tbe  rcjoirder,  and  not  before. 

la  nfjt  a  deed  affsoffmentt  with  warraniy  of  tbe  part  cftbe  plaintiff,  was  pleaded  in  bar.  The  plettu- 
^fmd  tbat  Itit  father  was  atrveat  D,  in  tiejame  county*  The  tenant /aid  tbat  be  died  at  S,  in  anothf 
ttMtf*  And  it  was  tried  by  affife  by  award,  upon  adjoummeAt  in»  C.  B«  by  the  opinion  of  all  ctis 
J"iNcii    ^,  VUoey  pi.  70.  cites  1 1  AH*.  i8. 

Bat  ia  pr^lpt  quod  reddat  of  land  in  tbe  county  of  X>.  agairfi  iwCy  the  mt  Jaid  tbat  tht  tihfr  is  de  id 
etS^in  theJoKt  tmnty  ^  judgment  of  the  writ. '  ^ht  demaf**UfU /nid  tbtt  bt  is  aiiva  mt  P.    And  p  « 

^  9  idinJc. 
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Hank*  ▼ifiie  (hall  be  when  the  laod  is;  fur  there  tt  the  better  conttCmce If  he  be  dead  m  aliw^ 
quod  xnulti  concordaverunt.     Br.  Vifhe,  pL  91.  cites  z  H.  4.  7* 

In  Jeht  by  y>  txetutor  of  the  t^ament  of  R,  L»  the  defendant  pUad-'i  thai  ft.  madttint  J*  gud  one  tf* 
bis  executorif  and  diedj  vfhich  H.  is  in  full  life  at  N*  in  the  county  of  B*  nnc  natned  in  the  writ;  judg* 
ment  of  the  writ.     The  plaintiff  replied  that  H.  died fucb  a  day,  aad  this  in  the  parijb  of  Saint  Af. 
iff  London,  before  the  writ  purebjjed\  and  no  plea  vjitbout  tra'verjing  the  life  ofH»  &c*    by  which  he  ■ 
traverfed  accordingly,  aiid  pais  was  a-wardtd  of  London  cohere  the-  destb  was  alleged^  beeauje  it  is  more 
certain  than  life.     And  by  others,  it  ihould  have  been  of  boch  counties,  if  London  cootd  join  with  ano- 
ther  county.     But  by  the  reporter,  yifne  flull  be  of  .V.  %ubere  the  abffue  hoc  U'^for  tie  abjque  bta  at 
alvays  made  the  tjfue.     Br.  Vilhe,  pl^  68.  citet  39  H.  6.  49* 

Br.  Vi(hc,  [n.  In  debt  for  arrearages  of  account  before  auditors  in  the  county 
S.'g  '  ^'^^  of  London^  if  defendant  pleads  that  he  difcharged  the  auditors  in  other 
Br.,CoQ.     county^  before  this  account^  it  iball  be  tried  where  it   i$  alleged* 

fefs'and  19  H.  6.  36.] 

Avoid,  ^  ^     -* 

pi.  i6*  cites  S.C. 

Br.  Vifne,  [12.  But  iftheotbifconfcffesity  but  that  after  this  difcharge  be prayei 
S^cVwd*  ^^  auditors  to  hear  the  account  [*  in  the  county  of  London  f,  which 
adda  as  in  they  did,  and  found  the  fame  arrearages^  &c.]  if  ifTue  be  upoa 
the  •  crot-    this,  it  (hall  be  tried  where  the  writ  is  brought,  19  H.  6.  36.] 

Br.  Confefs  and  Avoid,  pi.  16.  cites  S.  €•  and  adds,  and  fo  fee  that  where  the  vifne  (half  be  from  one 
county  by  the  bar,  it  flull  now  be  in  the  odier  county  by  the  replication.     Quod  nota. 

+  C  120  ]\ 

[13.  In  replevin f  if  tender  of  homage  be  alleged  in  other  county  than 

where  the  writ  is  brought,  it  (hall  be  tried  where  it  is  alleged  ^  for 

it  cannot  be  found  by  an  inqueft  out  of  the  county  where  it  was 

tendered.     21  £.3.  ii.  b.  adjudged.    39  AfT.  18.] 

See  (R.  a)         [14.  S©  XT\  forfeiture  of  marriage^  if  a  tender  alleged  in  a  foreign 

The  writ      ^ounty  bc  traverfed,  it  (hall  be  tried  there.     14  £•  3*  A6Hon  upon 

flttiibe        the  Statute,  17.  adjudged.] 

Vmught 

where  the  ttndv  was  made  by  the  guardian  to  the  heir.    Br.  Lieo>  pi.  So*  cites  14  E.  3.  ttd  Fitsh. 

Viihc,  4» 

15.  Declaration  that  the  defendant  ex  malitia  fua,  apud  S.  in  com^ 
Norfolk^  procuravit  informationem  perjurii  exhiberi  againfl  the plaintiff'y 
apud  Weftminjler  in  com.  Middlefex,  Upon  not  guilty  it  was  tried 
at  Norfolk  af&zes,  and  verdiA  for  the  plaintiff.  It  was  moved  in 
arreft  of  judgment,  that  the  venue  was  ill,  becaufe  there  was  ii> 
thing  of  the  procurement^  or  of  the  exhibition  of  the  information  in 
Norfolk^  but  all  in  Middlefex.  But  the  Court  was  of  opinion,  that 
tliis  was  but  an  a£lion  of  one  cofitinued  iort^  and  is  all  one  with 
Bulwer's  cafe ;  for  the  procuring  of  the  information  is  but  the  pro- 
fecution  of  the  malice.  And  it  cannot  be  intended  that  the  malice 
and  the  procurement, could  be  in  feveral  places ;  and  therefore  it 
may  bc  laid  in  the  one  county  or  the  other.  And  for  thefe  reafonS' 
the  plaintiff  had  his  judgment.  Ld.  Raym.Rep.  105,  106.  AEch. 
SW.  3.  Philip  V.  Ketifon. 


CtfaL  ii6 

(S»  Ju  2)    in  what  Cafes  the  Vifne  (hall  come  out  of 
other  County  than  where  the  Writ  is  brought. 

Ex  ojfcnfn  Par  Hum. 

X.  CTRESPAS8  epnrjl  2,  the  one  faid  that  the  plaintiff  is  his  vil* 
^  kin  regardant  to  his  manor  of  D.  tn  mnother  cmtmty  .*  judg* 
ment  if  he  fliaJl  be  anfvered.  And  the  other  jufiifiei  J9r  ctmwg  in 
pid  of  bim^  waAptds  awardtd  ^ajorfigm  csuntj^  ex  affenfu  fartium  g 
and  thej  taxed  the  damages,  and  a  good  judgment,  notwithftand« 
ing  it  be  a  foreign  county.  Br.  Damages, pi.  28.  cites  44  £.  3. 6. 
and  Lib.  AC  4. 

2.  Confent  canmi  take  away  the  natural  and  ejtntial  vifne.  'V/^^'i' 
Jenk.  310.  PL89.  cites  11  Eliz.  Dyer,  2S4.  Croutch's  cafe,  and  V^  BoH«r 
17  H.  8.  15.  and  44  £•  3.  6.  v.  Cnw'i^* 

3.  In  cafe  for Jioppimg  a  mfayintheeityofCanterharyy  leading  from 
fuch  a  ftiect  to  fuch  a  ftreet,  the  defendant  pleaded  not  guilty* 
A  ^ae  was  awarded  from  JF".  m  the  county  of  Kent y  by  afient  of  the 
parties,  (in  regard  the  caufe  concerned  aU  the  inhabitants  of  Can* 
terbury,)  and  it  was  found  for  the  plaintiff.  It  was  moTcd  in  nr- 
reft  of  judgment  to  be  a  mif-trial,  becaufe  it  ought  to  have  been 
by  a  vifne  of  Canterbury ;  and  cited  2 1  £.  4.  3 1 .  D.  299.  But 
the  Court  held  it  well  enough,  becaufe  it  was  hy  ajfetit  of  the  parties 
entered  of  record.  £t  confenfus  toUit  errorem  ;  and  cited  44  £.  3.  6. 
44  AC- 4.    D.  367.     And  Fenner  cited  the  Lord  Cromwell's 

cafe  to  be  adjudged,  that  an  iffue  tried  by  another  jury  than  it    [  121  ] 
ought  to  be,  yet  being  by  affent,  is  well  enough.     Cro.  £.  664. 
pi.  14.  Pafch.  41  £liz.  C.  B.    Fineux  v.  Hovenden. 

4.  In  debt  upon  an  obligation^  for  payment  of  ^^L  10/.  atCoventry^  RoW»  R<p- 
i^  was  taken  that  the  money  was  paid  at  Coventry.     And  yet  by  £p^^/p. 
confent  of  the  parties,  and  paper  rule  of  Court,  the  iffue  was  trieii  t.  Crow, 
at  London^  and  found  for  the  plaintiff,  and  judgment  given.     A  S*  ^'  >*- 
writ  of  error  was  brought  in  the  £xchequer-chamber,  and  the  b^cMfe^ir 
judgment  reverfed;  for  confent  of  parties  may  not  change  the  law«  docs  not 
Hob.  c.  pi.  1 1.    Crow  V.  Edwards.  appetrupoa 

-'     ^  th€  record 

sbat  cfae  trial  was  bj  confenty  it  is  emmeotts»  notwithfianiiiog  the  party  had,  in  a  manner,  confelTed  it  hj 
demurrer;  and  judgment  was  reTerfed.— Jenk.  310.  pi.  89* 

In  ^fBwumffor  lands  in  the  county  tf  Clare  in  Ireland^  upon  not  guilty  pleaded  liGTue  was  Joined,  and  thi 
entry  »fcm  tbt  roll  ^vat  thoty  Etfufgr  hoe  fro  indiffertMti  triaticm^  dec«  Partes  fr^u»  rx  ananian  con* 
^a^M  etrym  fisf  etneUii  &  attorn,  tic.  petunt  breve  dnHini  regis  Htic.  com.  C-^rke  dirigend.  dt  venire  fariaSf 
iec,  &  fuia  vidctnr  rvriet  hie  qucdpttitio  ilia  tfi  rationi  conjena  idev  precept*  efi  vir.  Cirkcf  Urc  fvod  vt» 
mire/aciatf  &c.  duodecimo  &c.  de  corpare  com.  Jui  per  fuos,  &c.  Whereupon  a  trial  vas  lad  in  Ctrk^ 
and  jodgflBent  tor  the  plaintiff.  A  writ  of  error  was  brought  in  B.  K.  The  queftion  was,  whether  coo« 
lac  can  nake  this  trial  had  in  a  foreign  county  good  j  contrary  to  Cacw  and  Iiowaros'i  cafe. 
Hob.  5.  And  refolved  by  all,  that  the  trial  was  well  had  ;  and  chey  faid  that  in  Crow  and  Edvvsird'a 
caie«  the  confent  was  not  entered  on  record,  as  it  is  in  this  cafe.  And  Co  judgment  wa«  affirmed- 
Raym.  37a.  Trin.  3a  Car.  z.  R.  R.  Vifcounc  Clare  ▼.  Linch.  S.  P.  And  the  cafe  of  Crow  v. 

Awards  being  cited,  it  was  obferved  that  there  the  confent  of  the  parcics  was  only  entered  on  a  papar 
rule  of  the  Court,  and  therefore  not  allowed.  %  Jo.  199.  Pafch.  34  Car.  2.  B.  R.  Devo^en  and  Uc« 
voTcn  ▼.  Waicott. 

5.  Where  the  ijhe  is  locals  the  venire  facias  cannot  be  by  con- 
fent ;  per  Cur.  Sid.  339.  pi.  2.  Mich.  19  Car.  a.  B.  R.  in  cafe 
0f  Kighly  V.  Buckley. 
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J  ^     (T.  a)     Trial  per  Pais.    Out  of  what  County  t^ 
il'-,-^Lf      Vifnc  (hall  come.     In  what  Cafes  where  the  Land 
is  J  being  inforced  by  other '  Matter.     Where  the 
Land  is,  and  not  [where  the]  Writ  [if]. 

Trials  per  •    [j.    tN  debt  upon  obligation  in  one  count j^  to  perform  covenants  in  a 
Paji,  104.  1  leafcy  and  the  land  and  payments  were  in  another  county^  it  (hall 

•  s.  c.  cited  be  tried  where  the  land  and  payments  were.  *  44  £•  3.  42.] 

s  Le.  146, 

147.  pi.  i8t.  C.  B.  Mir.h.  30  Elis.  in  caXe  ofCoNT  v.  BzyBtXDOi,  wfakh  c«lb  ttaf  that,  Yig.  tbt 
fiMtntif^t  Northampton  leaftJ  lands  in  tbi  county  ofCambridgt^  rendering  rent.  Lefloe  gave  a  bond  to  tbe 
^\i\n}^Si  for  payment  of  the /aid  rent.  The  flaintijf  hrongbt  debt  en  tbt  hmd  in  the  ccuntj  of  Nortbawf-^ 
ton.  The  defendant  pleaded  payment  of  tKe  rent,  toithout'fiitvhtg  the  pfact  of  payment;  and  fo  to 
JHue,  and  found  for  the  plaimiff  in  the  county  of  N.  It  was  moved  that  the  ifloe  was  mi f. tried  } 
for  here  the  ( aymeot  of  the  rent  being  pleaded,  without  ihewing  the  place  where,  it  ihall  be  intended 
that  it  was  paid  upon  the  land,  which  is  in  the  county  of  Cambridge,  and  Anderfon  hdd  accordingly ; 
but  Rhodes  and  Windham  contra  ;  for  it  does  not  appear  that  the  iflue  is  mif- tried,  bccaofe  no  place 
of  payment  is  pleaded  |  and  it  might  be  for  any  thing  iicwody  that  the  payment  was  in  the  oousty  of  N, 
■  3  Le.  216.  pi.  »87.  S.  C.  in  the  fame  words. —Cro.  E.  ii6.  pi.  i8.  Beveridge  v.  Coney, 

S.  C.  in  B.  R.  upon  a  writ  of  error  ;  but  the  judgment  was  affirmed  ;  for  though  the  bar  was  ill,  no 
place  of  payment  being  alleged,  yet  that  ia  made  good  by  the  verdid ;  for  payment  in  one  place  is  pay. 

ment  in  all  places. S.  C  cited  Goldib.  x8o.  pi.  113.  Arg;,  in  cafe  of  Wax.tb«  ▼•  WA^TSt{ 

and  fald  by  Gawdy  J.  to  be  a  good  cafe. 

+  L122] 

Br.  Vifne,         ['2.  In  debt  upon  kafe  in  one  county ^  and  the  payment  of  the  rint  upm 

p.^9.  ates    ^^  |^|-g  limited  there  alfoy  but  the  land  was  in  other  county^  f  ^^d  the 

Trials  per     payment  was  upon  the  landy  it  (hall  be  tried  where  the  land  and  pay« 

Pais,  X04.     ment  were  i  for  he  was  bound  to  pay  it  there  upon  diftreis. 

^'50         44E.3.42.  b.3 

Trials  per         [3.  JBut  the  trial  Ihould  be  where  the  writ  is  brought,  jfthe  pay^ 

(jj6.)'—       ^^^^  ^^  ^^  ^'^  alleged  where  the  land  is.   44  £.  3.  42.  b.J 

See  tbt  note  to  pL  i. 

(I4.  In  debt  upon  obligation  in  London,  whereof  the  condition  is,  tat 
pay  all  the  arrearages,  offuch  lands  in  C  in  EJfex,  if  the  iflue  between 
them  be  whether  defendant  holds  the  land  by  10  s.  or  5/.  rent,  it 
fliall  be  tried  in  EfTcx  where  the  land  is.     20  H.  6.  32.] 

[5.  Otherwife  if  they  agree  of  the  tenure,  and  are  at  ifftie  upon  the 

payment,  and  no  place  alleged  of  the  payment^  there  it  Ihall  be  tried  in 

London.     20  H.  6.  32.3 

Cm.  B.  1 75.        [6.  In  a  writ  of  entry  fur  J^ffeiftn,for  land  lying  in  the  county  ofH,  if 

butS  P.       the  plaintiff' delivers  the  writ  offummonstotheJheriffofH,  in  London^ 

does  not       and  after  the  (herifF  does  fummon  the  defendant  upon  the  land^ 

^^^'T      2i"d  aftc^  ^^^^  ^^  return  the  writ,  for  which  a£tion  upon  the  cafe 

*  ^  s.  c?.    ^*  brought  againft  him  in  London,  where  the  writ  was  delivered 

and  S.  p.      to  him,  and  the  defendant  pleads  that  he  did  not  fummon  him,  &C 

held  accord-  ^p^n  which  thcy  arc  at  iflue,  this  may  be  tried  in  London  where 

"*^*  the  writ  is  brought.;    p.  32  £1.    B.  R.   between  Mablsh£  ahi> 

AsTRT,  adjudged.;] 


Ctial* 


Where  Land  and  Writ. 
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[7.  If  ieht  be  biought^r  rent  upon  Uaftfor  yearly  and  the  mStion  ^r.  V!(he, 
ii  hrought  nvbere  the  land  U^  but  the  deed  of  leafc  hears  date  in  other  J'c  — !?* 
county^  the  trial  (hall  be  where  the  land  and  writ  is  brought.  Thabptf 
45  £.  3.  8.  b.  The  iflue  being  whether  the  leflbr  had  a  conditional  ^^^  104* 
eftate^  and  fo  a  lawful  cviaiom]  ^"^-^ 

[8.  In  ajffe  of  land  in  the  tounty  ofD.  if  tenant  fays  that  the  land  8'-  Tri*h, 
is  in  the  county^  C.  it  (hall  be  tried  by  the  affife,  and  not  by  botli  sIc.^'thiT* 
counties,     7  U.  4«  30.  b.    Quaere.]  it  /haii  te 

tried  ty  tbt 
cooflty  where  the  affi(e  is  brought ;  per  Skiene  9c  Holls  J.  which  was  not  deoie^ 

[g.  In  rawfbment  if  wardy  if  plaintiff'  and  defendant  claim  to  ®«'*  Vifne^ 
have  him  in  tvard^  by  reafon  of  land  lying  in  the  fame  county  s'^LsoT 
where  the  writ  is  brought,  whereof  part  is  held  of  one,  as  of  (O.  a)  pL  3^ 
his  hundred  which  is  in  other  county,  and  the  other  is  held  of  the  4-  S.  Q. 
the  other,  as  of  his  manor  in  another  county,  and  the  iflue  is 
^vhefher  the  ward  holds  by  owelty ^  or  by  eigne  feoffment  to  one  of  them ^ 
this  fhaJl  be  tried  where  the  land  is,  and  writ  is  brought  only, 
becaufe  the  land  is  the  eaufe  of  the  owelty  or  eigne  fcoflnient. 
10  H.  6.  19,] 

f  10.  In  an  a^lon^  if  a  relenfe  of  the  plaintiflTbe^/W-f^/  in  bar  dated  *~  T  Vt.  ^ 
sphere  the  lafid  lies^  though  tlie  plaintiff  fays  that  he  was  for/»  in  .     _      'j 
other  county  y  and  is  of  full  age y  yet  it  (hall  be  tried  where  the  land  is.  The  plaif  • 
and  deed  bore  date.     24  EI,  3.  36.  b.  adjudged.!  t  fffaid, 

^        ^    7  .  tbftthewas 

^toithn  age  at  tbt  tmt  •f  the  makwg ;  and  iflue  upon  it ;  and  then  faid,  thtt  he  was  born  in  the  coootf 
«f  £.  yet  the  deed  bearing  date  in  Uie  county  of  N.  and  the  lands  Iyin|{  there«  thf  trial  Ihail  bf  by  the 
nty  of  N.     14  E.  3.  36.  b. 


II.  ^uare  impedit  by  the  king.  The  defendant  pleaded  a  grant  rf 
the  advowfon  by  the  predeceffor  of  him  by  whom  the  king  claimed  f  and 
Uie  kimgfcttdy  that  he  did  not  grant  by  the  deedy  and  fo  to  iflue ;  and 
it  was  doubted  if  vifne  ihall  be  where  the  deed  bore  datCyor  where  the 
church  isy  becaufe  the  deed  is  not  denied.  Quaere*  Br.  Vifne^ 
pL  13.  cites  43  E.  3*  !•] 

12..  Covenant  upon  indenture  of  demife  of  the  reBory  of  Stoken^  [  ^^3  3 
church  in  the  county  of  Oxford,  with  covenant  that  he  had  good  au- 
thority and  power  to  demife,  a^d  be  alleged  the  indenture  made  at 
X^ondon,  and  the  venire  facias  iflued  to  the  iherifl^ of  Oxford*  And 
error  ailigned  in  this  'y  but  the  judgment  was  afllirmed,  becaufe  good 
of  the  county  where  the  land  lies.  Mo*  710.  pi.  995.  Pafch. 
38  Eliz.   Englifli  V.  Bower. 

13.  In  account  brought  again  ff  B,  in  the  county  of  C.  as  bailiff  of  the  P***"-  5,'«* 
ftedntifff^s  manor  in  the  county  of  C.  and  alfo  to  another  manor  in  ca^'  J *k^ 
tbecounty  of  S«     And  judgment  to  account,  and  found  in  arrear-  butVaytthe 
ages,  and  judgment  given.     The  judgment  was  reverfcd,  becaufe  Jott»ce»  did 
Jljhould  have  been  tried  at  the  bar  byjeveral  venire  facias* s  dire  fled  to  ^  v!^g^ 
thefeveralfberiffs  /  and  rcfolved  that  it  was  a  mif-trial^  fuid  not 
aided  by  21  Jac.  cap.  13.  Hutt.  11 1,    Wilfonv.  Briggs. 

14»  Affum^ty  for  <hat  the  defendant  vfosffifid  %l  May  11^31,  iA. 

K  4  fc«. 
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fee,  of  lands  in  C.  in  iht  county  (f  K.  and  in  conjideration  of  500/, 
adtunc  isf  ibidfm^  (viz*)  apud  London  in  parochia,  &c.  promifed  to 
ajfure  thefamey  &c.  Upon  non  aflumpfit  pleaded,  the  trial  was 
in  London.  It  was  objefted  to  be  a  mif-trial,  and  ought  to  have 
been  in  K.  where  the  land  lies,  and  where  by  the  adtunc  &  ibidem 
the'promife  is,  and  that  the  venue  cannot  be  altered.  And  of 
this  opinion  was  all  the  Court,  and  that  the  (viz.)  is  idle,  and  may 
not  alter  it ;  whereupon  a  ve.  fa.  de  novo  was  awarded.  Cro. 
Car.  284.  pi.  28.  Mich.  8  Car.  B.  R.    Delves  v.  Clarke. 

15.  Aft  ion  on  the  cafe  was  brought  in  Middle/ex  for  forging  and 
contriving  a  will  i  and  the  land^YncYi  is  comprifedin  it  lies  in  Suffolk^ 
and  the  will  being  affirmed  twice  upon  trial  in  an  ejedionc  firmae, 
.  they  endeavoured  this  way  to  difprove  it.     Jones  moved  to  change 
the  venue  to  Suffolk  ;  and  refolved  it  fhall  be  altered.     And  the 
Court  feemed  to  difcountenance  fuch  aftion.     Raym.  33-  Mch* 
13  Car.  2.  B.  R.    French  v.  Kent. 
Rtrm.  ^5.         i(J,  Covenant  was  brought  in  Hampfbire^  and  the  breach  affignti 
that  Twf!    f^^  ^^  repairing  an  houje  in  Berk/hire.     Iffue  nvas  joined  upon  non  in* 
den  T.  held  f regit  conventiotienif  and  verdi&  for  the  plaintiff  in  Hamp/hire,     All 
***'..-        the  Court,  praeter  Windham,  held  this  a  miutrial )  for  this  was  11 
Swwfe  the     Special  iflue  whereupon  nothing  could  be  given  in  evidence  but  the 
deed  was       not  repairing  the  houfe  in  Berkfhire  ;  and  though  the  privity  re-* 
a^«d  to       mains,  this  adion  being  between  thofe  who  are  parties  to  the  deed 
ihc^plt^ntiff  ^"^  ^°^  affignees,  &c.  yet  it  cannot  give  the  plaintiff  any  clcftion 
alleged  it.      in  this  cafe.     Sid.  157.  pK  9.  Mich.  15  Ca^.  2.  B.  R.    Gilbert 
And  Wind-  y^  Martin.      ' '  . 

ham  J, 

Jikewif^y  thj)t  if  the  ifTu^  hadbeeq  fpecial  the  trial  ought  to  have  hern  in  Berks;  but  here  is  matteif 
general  alleged  by  defendant,  and  he  does  not  join  in  a  particular  ifTue,  and  may  give  in  evidence 
any  c6tlateral  thing.  But  Reyling  J.  held  for  the  defendant,  that  the  thing  itfeif  is  local.  And  fo  did 
PiideCh.  J.  becaufe  it  is  not  a  general  iflue,  but  upon  a  particular  breach,  viz.  the  lepair  of  the  houfe. 

There  being  2Ju(lices  againft  2,  the  cafe  was  adjourned L^v.  114,  S^  C^  fays,  that  by  th^ 

opinioa  of  ail,  bcfides  Windham,  the  judgment  was  ftayed. 

17.  Trefpafs  for  taking  the   plaintifPs  hoji;s.     The  defendant 
jufifies  by  a  cuflom  to  take  ^d.for  all  that  pafs^  &c.  unlefs  bred  or  kept* 

upon  dutcky  land*  The  plaintiff  replies y  that  they  were  kept  at  S,  in 
Leicefier/hire,  which  is  dtttchy  land ;  and  iffue  thereupon,  and  the 
venue  came^ow  Northampton ^  where  the  aclion  was  laid.  It  was 
moved,  that  the  venue  fhouid  have  come  from  Leicefterfliire,  • 
where  the  land  lay.  It  was  anfwered,  that  that  was  the  proper 
place.  But  judgment  was  given  for  the  plaintiff  by  virtue  of  the 
new  ftatute,  becaufe  the  iffue  was  tried  in  the  proper  county 
where  the  a^ion  was  laid.  Freem.  Rep.  33.  pi.  42.  Pafch.  1672^ 
Anon. 

1 8,  Queftiens  of  title  of  land  (except  by  fpecial  order  of  the 
judges  in  fome  cafes)  are  to  be  tried  in  the  county  where  the  land 
lies,  for  the  law  is,  that  all  real  and  mixt  a^ionSy  as  wq/iy  ejeBment^ 

f  f  24  ]    &c.  muft  be  brought  in  the  county  where  the  land  is;  but  debt^ 

detinuey  account y  anions  of  the  cafty '  battery y  &c.  aTe  in  their  own 

nature  tranfitory,  and  yet  they  ought  to  be  laid  ai\d  tried  in  their 

proper  county  where  the  fa6^  was  done,  unlefs  the  Court  order- 

}kit  contrary,  for  foqie.  fpecial  reafons  ;  i^nd  if-  tliey  ar^  laid  6^i% 

...  gf 


of  the  proper  €ounty»  daily  practice  tells  us  the  Court  may  alter 
the  venue,  upon  affidavit  if  the  true  flace  of  thtfoQ^  Trials  per 
Pai3»  90. 


(U.  a)  Trial  Per  Pais.  Out  of  what  County  the 
Vifne  (hall  come«  Where  the  Land  ts^  and  wherq 
not. 

^I.  IN  ajjife  if  the  iflue  be,  whether  the  tenant  be  a  hajlard  or^  a 

^  nuilier^  and  his  birth  is  alleged  in  efpwfals  in  other  county  than 

^Ufhere  the  land  lieSy  and  the  other  fayj  that  he  was  bom  in  the  coun» 

ty  where  the  land  lies,  it  (hall  be  tried  by  the  bijbop  where  the  land  lies* 

38  £•  3.  27.  adjudged.]  ^ 

Q2.  So  it  ihall  be  tried  where  the  land  is,  though  the  birth  only  he 
edleged  in  other  county  than  where  the  writ  is  brought,  for  the 
proofs  may  be  brought  there.  35  Afl*.  7.  Adjudged  by  all  the 
juftices.] 

£3.  Xnfdre  facias  by  the  king  to  have  a  re/eifer,  if  the  iffue  be  whe»  Br.  Enw, 
tber  J.  S.  was  an  alien  and  bq/lardj  or  the  fin  ofW.  5.  born  in  efpou^  ^\  ^^Vq- 
falsf  with  A.  this  (hall  be  tried  where  the  land  is,  for  here  no  coun- 
ty is  alleged  where  the  birth  was,  and  therefore  it  is  clear  enough. 
29  hS.  18.  adjudged.]  .  '  ^ 

[4.  So  if  hi  had  alleged  the  birth  to  be  in  other  county  yet  the-  trial  B*"*  E«w, 
fiiall  be  where  the  land  is,  and  not  where  the  birth  is  alleged,  jjjgj^c. 

39  Aff.  1 8,  by  Thorpe.] 

[5.  In  affife  if  efpoufals  are  alleged  in  other  county^  and  that  he  was 
torn  within  efpoufals^  and  fo  a  mulier,  and  the  other  fays  that  he  was 
horn  where  the  land  lies^  out  of  efpoufals^  and  fo  a  baftard  ;  this  fhall 
be  tried  where  the  land  lies  by  the  ordinary,  for  the  other  may 
bring  his  proofs  there.     38  AIT.  30*  adjudged.] 

\6.  In  qjfifey  if  the  tenant  be  alleged  to  be  bom  at  S.inthefamecoun^  Br.  Yifncy 
tji  ^rf<^e  efpoufals^  and  the  tenant  fays  that  he  w^x  bom  within  the  f'  ^'^ 
^poufals  at  D.  in  another  county^  this  (hall  be  tried  by  the  aflife  f 'yi  the 
where  the  land  is.     46  AfT.  3.  adjudged.]  'ca^on  fecmt 

to  be,  be. 
canfe  baftsrdy  AaXL  be  ulcd  where  the  land  li.  Br.  Trials,  pi.  9a.  cites  S.  C 

7.  Prscipe  fttod  rtSdizt^  they  were  at  iffiie  if  the  demandant  was  S.  P.  Br. 
nallein  regardant  to  the  manor  of  N.  or  a  baftardy  and  the  manor  was  ^^'^[^ 
in  one  county  and  the  birth  alleged  in  another ;  and  yet  vifne  was  of  43  e.  3. 4, 
the  connty  where  the  manor  was.      Br.  Vifne,    pi.  62.    cites  — Trefpaft 

39  *••  3-  3^-  coonty  of 

C  the  defendant  pleaded  TtUeinage  in  the  plaintiff,  regardant  to  hit  manor  of  D.  in  the  county  of  B. 
jodf  tnent  if  he  ihaJI  be  anfwered  }  and  the  other  faid  that  frank  and  of  frank  eftate  \  and  the  vifne 
«aa  awarded  by  the  court  of  the  ^oqnty  wbeic  the  writ  was  brought,  in  favorem  libertatis,    Br.  Viljic^ 
pL  56.  cites  22  H.  6.  52, 

'  8.  If  A^  incumbent  be  mifcreanty  it  is  good  caufe  of  avoidance^ 
ahdjball  be  tried  where  the  church  is,  though  the  fenteiice  was  given 
ait  Kome  j  and  fo  of  Tentence  of  deprivation  at  Rome.  Br.  Pre* 
(entation  at  Efglifc^  pi.  54.  cites  5  R.  z.  Fitzh.  Trial,  54. 

9-  ^ 
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9.  If  it  be  found  by  ojjict  that  J.  N.  is  an  alien,  born  out  of  tie  tj-* 
kgiance  of  the  king,  and  has  purchafed  land,  J.  N,  mayfaj  that  be  nvas 
bom  atfueh  a  place  in  England,  betnveen  fuch  and  fuch,  his  father  and 
mother:  and  this  (hall  be  tried  in  the  county  where  the  birth  is  al- 
leged \  per  Choke  and  Cat.  accordingly,  ax.  Trials,  pL  46.  cites 
15  E.  4.  14. 

10*  If  a  mzii  fgn  a  leafein  one  county,  or  vill)  of  lands  in  another, 
jet  the  jury  muQ.  come  from  the  place  wficre  the  land  lies,  ia 
e/effment  upon  fuch  leafe  -,  per  Cur.  6  Mod.  aaa.  Anon« 


TrWrpcT 
Pais,  105. 
(1x6.) 

Vfon  fuch 
flea,  the 
^kmandant 

the  place 


(X,  a)     Trials  per  Pais.     Venue  County.     Out  of 
"what  County  it  fhall  come,  where  the  Land  is. 

[l.  TF  the  ifllic  be  in  aflife,  whether  the  tenant  be  eldefl  fin  of 
J'S.  and  his  birth  is  alleged  in  other  county,  yet  it  {hall  be 
tried  where  the  land  is.     46  Aff.  5.] 

[2.  In  mortdance/loryii  the  tenant  fays  that  the  demandant  was 
bom  beyond fea,  and  Jo  not  inheritable,  and  the  demandant  fays  that  be 
vtas  bonuin  fuch  place  in  England  g  this  (hall  be  tried  where  the  land 
h«h.      *    Contra.  46  AC  5.] 

bom,  and  ditie  the  jary  Aall  come.    Br.  VHae,  pL  71.  dtes  xs  AflT.  S5. 

[3.  In  a  real  aSion,  where  the  demandant  demands  land,  as  heir 
to  his  father,  and  alleges  his  birth  in  other  county  ;  if  it  be  denied  that  Jff 
is  heir,  it  (hall  be  tried  where  the  land  lies,  and  not  where  the  birtK 
is  alleged  ;  for  the  law  prefumes  that  it  is  beft  known  who  is  heir 
where  the  land  lies.    Co.  Litt.  115.  b.] 

[4.  But  if  the  demandant  makes  him  heir  to  his  mother,  and  al« 
leges  his  birth  in  other  county,  if  it  be  denied  that  he  b  heir, 
this  (hall  be  tried  where  the  birth  is  alleged,  and  not  where  the 
land  lies ;  becaufe  there  may  be  more  certain  conufance  of  this 
where  the  birth  was,  who  was  his  modier,  which  i»  the  more  cer- 
tain fide  than  of  the  part  of  the  father.  Co.  Litt.  115.  b.] 
Trials  per  g^  So  k  IS  where  ba/lardy  is  alleged  generally,  the  trial  (hall  be  ill 

l>M,  8S.      \^^  ^2fe  mutatis  mutandis.    Co.  Idtt,  12c.  b. 
(100.)  "* 
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(100.) 
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(100.) 


(y.  a)  Trial  per  Pais.  Out  of  what  Couftty  the 
Vifne  (hall  come.  Where  the  Land  is,  and 
where  not. 


fi.  Y^  fare  facias  out  of  a  fine,  if  releafe  be  pleaded  to  be  in  the 

^  fame  (:ounty,  and  ifi'ue  is  tfdcen  whether  he,  who  made  tht 

releafe,  was  tfnonfana  memoria  at  the  releafe  in  other  county,  this  (hall 

be  tried  by  the  county  where  the  land  is.     43  £•  3 .  3 1 .  b.] 

Br.  W{nc,         [2.  In  quid  Juris  clamat,  if  the  i(rue  be  whether  lejfor  releefed  in 

pi.  ^18.  cites  jgf  fQ  ffjg  igjjgf  before  the  fine,  but  the  deed  [was  J  confefled,  and  the 

iflue  only  upon  the  time,  the  trial  (hall  be  where  the  deed  bears  date^ 

and  not  wh^re  the  land  is«    44  £.  3.  34*  b«1 

C3.  & 


a.c. 


C¥fa!»  ti6 

Zi»  &  in  affye  ifreleajt  h  pleaded  in  a/aresgn  ♦  ewmty^  it  (haH  be  *  ^'-  ^*^^ 
Hied  there,  46  E.  3.  6.  b.  13  H.  4. 3,  b.  •  21  E.  3,  lo-  46  Aff.  5.]  |';  J^^^"* 

leenMto«4mHS.P« 

£4,  In  tijff!Je  if  the  Wr/i  ofbitft  who  claims  as  heir  be  alleged  in  afo^  See  (N,  «) 
Teign  founty^  and  the  iffue  U  whether  he  be  heir,  this  fliall  be  tried  ^j^^    P'* 
irh^e  the  land  is,  and  not  where  the  birth  is  alleged  ;  for  the  in-  ^3.  ciiet 
hcritance  is  the  principal,  and  they,  where  the  land  is,  may  well  ^-  C-  <^ 
know  who  (hall  inherit  it,  46  £•  3.  7.  b.  x6.  b«  46 Aff.  5.  £0.305.  b,  ^{j^^*^^* 
adjudged.]]  Tifne  wu 

awvded 
ftom  both  CMDtey  nd  itt  bf  the  reponis^ 

1^5.  If  nonage  be  pleaded,  and  the  other  fays  of  full  age,  and  born  t  Br.  Vifn^ 
ill  other  county,  yet  it  ihall  be  tried  where  the  land  is.  46  E.  3.  7.  b.  jl'cZl!!!" 
f  45  Afl:  12.  46  Aff.  5.]  s.  p.  Be 

Trials  f^ 
«1.  dfet  44.  Ain  10.  for  tbole  where  the  land  lies,  have  the  beft  convfance  of  the  age  and'  ftate  of  cbt 
p«r.  Jodgmcnt  was  given  by  default  againft  an  infant^  where  die  ifliie  was,  whether  he  waa 

^  fvU  ^c,  the  land  lay  in  Norfolk,  but  the  adion  waa  brought  in  Middiefex ;  in  error  it  was  adjudged 
fine  the  trial  ibould  be  in  Noi/oUc,  where  the  lands  lay.  Cro.  £.  SiS.  pi.  ix.  Pafch.  43  EJis.  B.  R. 
Green  ▼.  Rofs.  And  Ibid.  Taniield  faid,  Jt  had  been  fo  adjudged  in  this  Court  in  cafe  of  Throg • 

norton  v.  Barfind.«-^>S.  C.  cited  b.  Goldfmich,  Arg.  Bulft.  130*  by  the  name  of  TnnooMoaTON'a 
cafe,  as  of  *%  Bif  •  and  that  it  was  held  that  a  trial  at  the  place,  where  the  infancy  is  alleged  to  be,  ia 
food.  But  Darenp^rt  faid,  this  was  a  mif- trial  ^  and  Moor  faid  the  trial  was  fo  lud  by  the  advice  and 
tf TcAions  of  the  Court. 

What  eemetrns  the  rttdtj  (hall  be  tried  where  the  land  lies,  when  MfM|v  or  the  ^trfA  are  aUeged  to 
SBticIe  one  to  land  demaotftd  \  as  if  in  affife  the  tenant  pleads  a  difcooti nuance,  and  defendant  fiiys  hi 
waa  within  mt  at  that  time,  or  to  debar  another  of  land,  that  he  was  hzrn  htfvrt  marriagif  in  thffe  cafet^ 
bccanfe  the  inheritance  of  the  land  depends  upon  it,  though  they  are  alleged  in  another  place*  yet 
they  fliall  be  tried  where  the  land  lUs^  19  H.  6.  And  fo  is  59  H.  6,  49.  b.  to  be  intended.  But  if 
9oaage  orliirth  is  pleaded  m  matttr  Jth*rs,  and  not  to  the  di fabling  tiie  title  to  the  land  but  to  another 
povpofe,  here  it  Is  to  the  perfon,  becaufe  he  could  appear  by  attorney ;  and  in  this  cafe  it  0Mli  be  irie4 
wtnc  :W  infancy  isalleged.  As  If  in  formadon  in  remainder,  tenant  pleads  nonage  in  the  plaintiflf, 
Utd  prays  that  the  plea  may  ftay  till  his  full  age,  if  iflue  be  taken  upon  it,  it  ihall  be  tried  where  it  ia 
Vil^ged  i  per  Curiam  ahfcnie  Fleming  Ch.  J.  Brfwol.  151.  Mcerton  v.  Orib.  ■  .Buift.  1311. 238. 
Obvs  ▼•  MoaiTon,  S.  C*  and  fame  direifi^. 

[6.  In  writ  ofcu/loms  and/ervices,  if  demandant  counts  of  a  fnjin 
in  either  county,  yet  it  Ihall  be  tried  in  the  county  where  the  land  lies. 

48  E.  3.  a6.  b.] 

tV.  If  releafe  or  feoffment  be  pleaded,  if  the  other  fays  that  he  to  '^*  ^«^- 
^Sfhvm^  &r«  had  nothing  at  the  making,  or  that  he  had  nothing  of  his  jea^e  for ' 
faffment,  this  fliall  be  tried  where  the  land  is^  though  the  deed  Hie  be 
f>ears  date  in  other  county.    49  E.  3.  5.  b.]  SiVuruei"* 

•OB  fBoflTsvit^  or  non  dimi$c,  livery  ought  to  be  made,  and  therefore  the  trial  ihaU  be  de  TlcineCo,  wJkib 
^  land  lies.    Cro.  J.  375.  pi.  j.  Mich,  isjac.  B.  R.     Karna  v.  ?r>tlier. 

rS.  In  cut  in  vita  for  land  in  one  county,  if  bq/fardy  be  alleged, 
0ni  the  other  Jhews  ej^oufals  in  other  county,  and  that  he  was  born 
mkhm  the  rfpoufaU^  this  fliall  be  tried  where  the  land  1$, 
-y  H.  4.  8.] 

[9.  If  tn  a  wrk  it  h^fuppofed  that  R.  died  without  heir  efhis  body,  Br.  TifM^ 
and  the  defendant  Jays  that  he  has  ijfue  J.  born  in  another  county,  j\*f/' 
^phe  is  yet  a&ve  ;  and  demandant  fays  that  R.  never  hadfuchfon  jm  y^,  75. 
this  fliall  be  tried  where  the  land  is  \  for  by  the  iflue  the  place 
of  the  birth  is  not  m»teml»  but  whether  he  had  Aich  Ipn^ 
|i  H.  4.  5,  6.  b.  75.} 

5  [10   But 
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[lo.  But  if  it  be  alleged  that  he  vf2sJon  ^ofafeme  and  the  hirth 
traverfedy    the    trial    fhall    be    where    the    birth    is    alleged^' 

XI  H.  4.  570. 

fil.  If  a  birth  he  alleged  in  a  county  after  marriage,  and  t)ic 

r  127  1    ^^^f^y^  ^^  ^^  was  born,  ivhere  the  land  it ^  before  marriage,  it  flail 

be  tried  there.     17  E.  3.  36.  b.] 
•Incofi-  [12.  If  a  birth  be  alleged  in  other  county,  to  which  ba/lardy  is. 

fcX  of  n"  />^«M  it  Ihall  be  tried  where  the  land  is.  *  1 1  H.  4.  56.  b. 
tiiidOTttd-  13  H.  4. 14.    Dubitatur,  7  H.  6.  37.] 

ant  made 

hiiTjfclf  heir,  &c.  The  tenant  faid  that  N.  bad  iJjTve  TV.  horn  and  bfgotten  at  D.  which  is  in  amtber 
aomnty^  xob^  it  in  f»U  lift.  Judgment  fi  aaio,  and  the  vifne  was  awarded  where  the  Jafin  was  alleged, 
and  not  where  the  birth  was  alleged  \  and  tlie  IflTue  was,  whether  N.  ever  bad  fueh  a  foa  W.  or  aoc. 
Br.  Viihe,  pi.  33.  cites  S.  C. 

Br.  Vifne»  ^13.  In  afftfe  if  birth  before  marriage  in  other  county  be pUadedt 
i.*c7"  '*^*    ^^^  the  other  fays  that  he  was  a  mulier,  it  feems  it  Ihall  be  tried 

where  the  land  is.     Dubitatur,  14  H.  4. 9.  b.] 

[14.  If  an  infant  born  in  one  county,  be  in  ward  for  land  in  other 

county,  the  age  ihall  be  tried  where  the  birth  was,  and  not  where 

the  land  is.     13  H.  4.  3.] 

[15.  lilejfeeforlifefurrendersin  other  cwnty,  it  fhall  be  tried  in 

the  county  where  the  furrender  was  [alleged  to  be]  and  not  where 

the  land  is.     40  £.  3.  43.] 
Br.  Vifaa,         [|6.  If  it  be  alleged  that  dower  was  afftgned  in  one  county  of  land 
^.  I  r.  citet  £^  another  county,  it  (hall  be  tried  in  the  county  where  the  affigUT  ' 

ment  was  [alleged],     46  E.  3*43.  b.] 
Jenk.  10.  [17.  S^  if  a  man  be  diftrainedfor  homage  in  one  connty,  and  ^prof 

f,  s8.  s.  P,  j^  ^  alleged  in  another  county,  it  (hall  be  tried  where  the  profier 

was.     40  E.  3.  43.  b.] 

[18.  In  writ  of  cofmage,  if  the  birth  of  a  more  near  heir  be  alleged 

in  a  foreign  county,    it  (hall    be    tried    where   it    is    alleged. 

13H.  4.3.  b.] 

[19.  If  the  ijfue  be  between  the  heif^,  and  a  man  who  claims  to  be 

tenant  by  the  curtefy,  whether  he  had  iffue  by  the  feme  during  eover^ 

tun   in  foreign  county,   it  fhall  be   tried  where   it   is   alleged. 

13  H.  4.  4-]        _ 

[20.  In  q//ife,  if  it  be  alleged  that  A^  was  the  daughter  of  B*  and 

the  other  fays  that  {be  was  the  daughter  of  C.  born  in  other  county^ 

without  that  that  Joe  was  the  daughter  c/^B.     This  fliall  be  tried  by 

the  alBfe  where  the  land  is,  becaufc  the  traverfe  puts  the  ifluc 

upon  it ;  fcilicet,  whether  fhe  be  daughter  of  B.  where  no  birth 

i?  alleged ;  and  therefore,  (hall  be  tried  by  the  aflife.     Contra, 

13H.4.  4»    Opinion.] 
^irtfacioM         [21.  lx\  fcire  facias  upon  a  fine,  if  it  be  alleged  that  N.  had  ijfui 
't7xecut7a     7'  *"^  ^^^  other  fays  that  J.  was  the  fon  of  another,  and  born  inr 
remaitider      other  cotmty,  it  (hall  be  tried  where  the  birtli  is  alleged,  and  not 
«/«»**-      where  tlie  land  is.     13  H.  4.  14.] 

cauft  In. 

tenant  in  tail  by  tbefne^  is  dead  without  iffue.  The  tenant  Jaid  that  M.  bad  \ffue  K.  htfull  ttfe  j  and  the 
ether  that  nojuch  K.  and  the  tenant  e  contra,  that  hcb  K.  at  N.  in  another  cownty  ;  and  vlrnc  was  of  the 
county  where  the  life  is  alleged,  and  not  where  the  land  was.  But  per  Setcn,  in  fuch  a  cafe  vifne  was 
•warded  in  the  county  where  the  tenemeoti  were.    Bn  Viibe,  pi.  59:  cites  24  £.  3.  64. 

[22.  So 
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£22.  So  in  zjirmedon*     19 H.  6.  15.  b.]  5«  (N.  •) 

pi,  ^.    '■ 

Br.  Vifiiey  pi.  48.  cttesS.  C Hill.  19  H.  6.  $0.  b.  pi.  S.  S.  C.  audS.  P. 

[23.  In  ffii^  Mit,  or  partition  betnveen  parceners y  and  thfe  (7/;^ 
y&ljj  /^  the  other  is  not  daughter  to  the  other y  and  Jbe  rejoins  that 
J)t  is  her  daughter^  born  in  other  county ;   this  fliall  be  tried  where 
the  land  lies.     19  H.  6.  51.] 

[24.  In  oBiony  if  reUafe  of  all  his  right  be  pleaded  againjl  him,  and     C  ^  ^^  3 
kjays  that  at  the  making  he  was  ivithin  age^  born  in  other  county  ; 
tbio  Ihall  be  tried  where  the  land  lies«     19  li.  6.  5  !•] 


Vifne  County. 

• 

[25.  \ti  fornudon  as  Jijler  and  heir  to  her  brother^    if  defendant  Br.  vifne, 

fays  that  her  brother  had  iffue  one  A.  wIjo  is  in  full  life  in  Salop ^  ^;  ^'Aul 

where  the  land  in  demand  is  in  EJfex  ;   to  which  demandant  fays  6.  1. 
that  there  never  was  anyfuch  A*     This  0iall  be  tried   where  the 
land  is.     18  £.  3.58.  b.] 

f  25.  If  a  fine  be  alleged  to  be  levied  in  other  county  than  where  n  -*>-'  i 

the  land  Hes,  and  it  is  averred  to  be  upon  colltifion,  the  colltfion  fhall  ^^^«'- 

be  tried  where  the  land  lies,  and  not  where  the  fine  was  le-  s  p   Be 

Tied ;  for  the  fine  was  fimple  without  condition  or  intent  ttfelf«  vifne,  pC 

12  H.  4.  1 6.  b.     Curia.]  36*  «*>«»  t% 

[27.  So  more  dearly,  if  it  be  alleged  that  there  vsas  parlance  of  Br/Ttiais^ 

the coUuSon  where  the  land  lies,     12  H.  4.  16.  b.]  pU  29.  ciiet 

S.  C 

Ib  entry  ^t^  aflenfa,  ftc.  if  *  foreign  reltafe  be  pleaded  to  the  iffue  io  an  tdloa  brought,  the  forelga 
county  ihall  not  inqaire  •f  the  colluGon,  but  it  (hall  be  inquired  of  in  the  county  wbcxe  the  land  is  h^  a 
fecial  writ,  and  not  by  aquale  jue.     Br.  Cvliufion,  pi.  6.  cites  33  H.  6.  25. 

In  waike  die  defendant  plesded  a  Viftnct  made  in  LcnJon,  as  to  part,  and  to  the  reft  ool  wafke  done. 
The  hnd'lty  m  Ejfoe^  and  the  licence  waa  tried  for  the  piaincilt,  and  they  inquired  ot'<the  coilufioia 
ia  LoodoQ.  Mordant  faid  the  collufian  (houid  have  been  tried  in  tfTex  where  the'land  lies,  and  not 
ia  London ;  but  Frowike  e  contra,  that  it  wfas  fofficient  in  either  place,  and  that  ibis  was  in  a  man- 
Mr  a&ioo  perfonal,  in  which  the  coUuiion  fhall  not  be  inquired.  Br*  CoUii£op,  pi.  48.  citei 
10  H*  7«  3. 

[28.  In  a&ion  of  wafle  committed  in  a  manor ^  and  for  exiling  Br.  Lies, 
rfvilleins,  though  the  exiling  of  the  villeins  was  by  caufe  of  menace  f[t*s'^'.^c' 
w  other  county  than  where  the  manor  is,  yet  it  (hall  be  tried  where  —  Br.Waiic, 
the  manor  is  \  for  there  is  the  wade.    9  H.  6\  42.  b.]  pi*  9*  cites 

S.  C.  cited  7  Rep.  z.  b.  i.  a.  in  Bu]w«.^ »  caie. 

• 

[29.  IBut  if  I  have  tenants  in  London^  and  you  menace  them  in 
9ther  county^  upon  which  they  depat^  from  my  tenements,  for  which 
I  bring  trefpafs,  and  he  alleges  that  he  did  not  menace ;  this  fhall 
be  tried  in  the  county  where  the  menace  was.     9  H.  6.  42.  b.] 

[30.  In  an  a£lion,  if  itnprifonment  be  alleged^  it  (hall  be  tried  in  Br.  VHhe, 
the  county  where  it  is  alleged.    46  E.  3.  7.  b.  and  not  where  the  JS|^*1 ,  £^' 
landxs.J  3.15 1 

See  (H.  a.  3)  pi.  ii. 


^  ^ 


ill.  The 
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jcBk.  so.        [ji.  The  fame  law  wlicrc  iender  $f  h<nMge  \%    46  E.  3.  7.  t. 
^  ^^'         19  H.  6.  i6«  21  £.  3.  56.  b.  adjttdgecL   21  Afll  pi.  14.   Contraiy 

19  H.  6.  50.  b.] 
[32.  \{  partition  be  pleaded  ta  be  made  In  other  aunty  than  inhere 

the  land  is,  it  (hall  be  tried  there  where  it  is  alleged.  1 1  H.  4. 61.3 
Bat  if  a  [33.  In  avowry  for  rent  refervcd  upon  a  leafe  for  Kfe,  if  defend-- 

^^Jndtr  *    ^^  pleads  a  fur  render  in  other  county  before  the  rent  day,  it  Ihall  bc 
t^taji^f  mil  tried  there.     19  H.  6.  i6«  50.  b.  40 £.  3*  43.3 

wighty  CM- 

frmMtwny  or  foch  Tike,  tn«i  iwt  not  Jbem  pUct^  Iec.  the  Tifne  ihall  come  where  the  land  \m\  foe  tbtfe 

pttUht  mtindtd.  to  btupom  the  ImuL     £r.  Vt&c,  pL  1 14.  cites  s  £•  5.  3* 

£  129  ]  f  34*  In  a£lion  of  waft  or  other  a£iion,  if  the  attornment  of  the 
tenant  be  alleged  in  other  county  than  where  the  land  lies,  it  ihall  be 
tried  there,  where  it  is  alleged,  and  not  where  the  land  is*. 
19  H.  6.  50.  b.3 
Scttbtaott  [35*  If  in  real  oBion,  a  rekafe  of  att  bis  right  be  pleaded,  bear^ 
*»l^  33*-  ing  date  in  other  county,  it  fliall  be  tried  there,  and  not  where  the 
knd  is*  29  H.  <$•  Co.  b.  21  £•  3.  21.  Curia.  21  A£  pL  8.  ad« 
jttdged|  pi.  14.  38  £.  3.  10.  adjudeed.] 

(^6.  [&]  If  in  affife  a  releate  of  all  his  right  be  pkaded,  and 
the  other  fays  that  it  wai%  per  durefs  in  other  county  than  wbero  the 
land  lies,  it  ihall  be  tried  there,  and  not  where  the  land  is* 
19  H.  6.  50.  b.] 
Tnaltpcr  [3^.  If  an  infant  brings  an  qffife,  and  a  releefe  of  his  anceftor  if 

\x\  1^^*  pii^i  againft  him,  bearing  date  in  other  county,  tins  ought  to  be  tried 
where  it  bears  date,  and  not  by  the  aflife,  though  the  plaintiff  be  aa 
infant,  and  the  circunciitances  are  to  be  inquired.  21  £.  3.  20.  b. 
2X  Aff.  pi.  8.  adjudged.] 

[38.  In  affife  againfi  baron  and  feme,  if  the  feme  comes  and  mBeggf 
the  death  of  the  baron  in  other  county,  if  this  be  tried  per  pais,  it 
ihall  be  tried  where  the  death  is  alleged.     39  Afll  9.  ] 

39*  If  a  man  holds  land  in  the  county  ofD.  of  the  manor  rfS*  isi 
the  county  ofS.  and  the  hrd  lews  fine  of  thefervkes,  the  fine  ihall 
be  levied  m  the  county  of  S.  where  the  manor  is  \  for  it  is  parcel 
of  the  manor}  and  yet  \xiper  quee fervitia,  if  the  iflue  be  that  it 
was  not  held  of  him  at  the  time  of  the  note,  &c.  vifne  Ihall  be  in 
the  county  where  the  land  lies.   Br.  Lieu,  pL  90.  cites  21  £.  3. 1 8. 

40.  In  afffe  of  rent,  the  tenant  pleaded  deed  in  a  foreign  county  rf 
'  the  rent'<hargje  now  in  plaint,  and  the  pUdntiff  being  an  infant,  food 

that  ne  chargea  pas  by  the  deed  i  and  the  vime  was  of  the  foreign 
county,  as  if  he  had  pleaded  non  eft  fa£lum.  Br.  Vifne,  pL  96* 
cites  26  Aff.  3* 

41.  A  curia  claudenda  ihall  be  brought  only  in  the  oonnty  where 
the  lands,  which  ought  to  be  inclofed,  lie;  per  Skipw.  Butcafi 
(hall  be  brought  in  that  county  which  is  damaged  by  the  nofninchfitre, 
mid'if  ijjiie  be  on  Ithe  prefcription,  the  venue  ihall  come  de  utroque 
eomitatu;  per  SkSpw.  F.  N.  B.  127.  (G)  in  the  new  hote9 
there  (a). 

42>  A  grant  £^the  neset  avoidance  of  a  church  in  Worcefier,  in  the 
county  of  Worcefter^  was  alleged  to  be  made  at  Briftol^  the  iflue  was 

upon 
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upon  fi»M  iMcefflij  aqd  tried  at  Briftol,  and  well?  and  afl&itned  in 
error.    JenL3i2.  pi.  9C* 

43*  lu  trefpafs^  the  dcttadTOit  pleaJeJ  a  grant  iy  th  qtuen^  by  Iet«  ^  ^«  C«< 

tCTS  patents  under  the  great  feal ;  the  plaintiff  replied  non  amcejftt^  Litt.igg.fc, 

&C.    Thb  iflue  fhall  be  tried  where  the  lands  lie,  and  not  where  s.  p.  jeoJt 

the  letten  patents  bear  date ;  for  thefe  being  of  record,  and  fhewn  3>^>  p^*;95* 

to  the  Court  under  the  great  feal,  cannot  be  denied ;  fo  then  the  ^^^j^gj^ 

eSc£l  of  the  ifTue  is,  that  the  queen  had  nothing  in  the  land,  or  (xio.)J.^* 

that  nothing  pafTed  by  the  grant,  which  mud  be  tried  where  the  Cro.E.697. 

laad  is;    and  fo  it  was  adjudged.     6  Rep.  15.  b.  MIch»  36  &  Mich?* 4, 

37  £liz.  B.  R.    £den*s  cafe.  *42£iis. 

B  R. 
£9SN*s  cafe  ib  a  D.  p. 


(Y.  a,   2)     Of  Offences.     Part  being  done  in  one  [  130  ] 

County^  and  Part  in  another. 

I.  \  Man  was  arraigned  upon  Indi^iment  offieallng  goodi  in  the 
'^^  iounty  ofS.  who  Jaid  that  be  njoas  indiEied  of  taking  the  fame 
gotds  in  the  county  of  M,  at  the  fame  time,  and  of  that  was  acquitted  i 
which  was  the  fame  felony  ^  and  demanded  judgment  if  of  this^ 
Arc  And  per  Frowike  this  is  a  good  plea,  for  if  goods  are  ftolen 
in  one  county  and  carried  into  another  county,  he  may  be  indit- 
ed in  each  county,  and  (hall  have  judgment  accordingly }  and  by 
the  lame  reafon  ijf  he  be  acquitted  in  one  county,  this  ihall  ferve 
in  another  county.  And  Huflev  and  Fairfax  contra,  as  to  the 
indidment,  but  the  law  is  witn  Frowike ;  and  after  Mordant 
pleaded  the  plea  above,  and  prayed  allowance,  and  to  the  felony 
not  guilty.  And  a  good  plea  by  all  the  juilices,  though  the  one 
matter  be  matter  in  lafv,  and  the  other  matter  infa^*  Br.  Corone> 
pL  139.  cites  4  H.  7.  5. 

^.  A  man  was  arraigned  upon  indi^ment  taken  before  the  coroner  of 
London  i  for  that  htjlruck  J,  N.  at  D.  in  the  county  of  AUddle/eMg 
and  of  'which  he  died  in  London  within  the  year  ;  and  he  was  dif- 
cfaarged  per  Cur.    Br.  Corone,  pL  142.  cites  6  H.  7.  10. 

3.  2  {5*  3  jB.  6.  24.  enafts,  That  where  any  is  felomimjly  Jbricken  ^^^^. 
^  poifoned  in  one  county^  and  dies  offuchjlroke  or  poifoning  in  any  Uny  wat 
fiber  county  f  an  in£Bment  thereof  found  by  jurors  of  the  county  where  ^"^  '•  •«* 
be  £esyjbail  be  as  good  in  law  as  if  the  Jlroke  or  poifoning  had  been  in  JiJ^'^'/c^rf 
the  county  nvbere  the  party  fo  dies.     And  juflices  of  gaol^livery  and  v/asinajiO' 
oyer  and  terminer  in  the  county  where  fucb  indi^meat  is  taken,  as  alfo  '^  '««»'/» 
the  jufKces  of  B.  R,  before  wtomfuch  indiElment  is  removed,  may  pro»  fary*v^t 
ceed  thereupon  in  all  points  as  iffuchflroke  orpoifomng,  and  death,  hoi  quit,  ualeiii 
M  happened  in  one  and  the  fame  county.  ^!^'^  ^*^« 

cd  mio  two  counties  |  for  the  appeal  lliould  be  where  the  deith  was,  if  be  was  ftnick  ia  ooe  coi^zy, 

tad  died  in  another.     Br.  Corone,  pi.  125.  cites  43  AfT.  31. 

Bcfire  the  making  of  this  ftatute,  if  a  man  had  been  felonlouHv  (Iricken  or  poifoned  in  ofie  countyv 

and  after  had  died  in  another  county,  no  /ufficient  indi^imeot  could  thereof  have  been  taken  in  either 

of  die  fald  counties,  becaufe  by  the  law  of  the  realm,  the  jurors  of  one  county  couid  not  Inquire  of 

that  #bich  was  done  in  another  county.     The  appeal  mighc  have  been  brought  In  either  of  the  faid 

cottttUes,  but  the  tiii)  muft  have  been  out  of  both  ^  but  when  both  counties  ^uld  not  jo:0|  diea  bo:h 

]ff«l  and  indiftmrnt  failed  at  the  common  law.     3  Init  4S,  4.9.  cap.  7, 

Hawk. 
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Hawk.  PL  C  79.  etp.  It.  f.  13.  ftjh  it  ia  faid  by  fome,  that  th«  deith  of  dhe  who  died  in  On* 
county  of  the  wound  given  in  another,  wis  noc  indi^^abie  at  all  ac  comoun  law,  becaufe  the  offsnce 
was  not  complete  in  either  county,  and  the  jury  could  inquire  only  of  what  had  happened  in  their  t^n 
coiMity.  But  it  btth  been  holdeo  by  others,  that  if  the  oorpfe  were  carried  into  the  county  where 
the  ftroke  was  given,  the  whole  might  bs  inquired  of  by  a  jur/  of  the  fao^  county.  And  it  is  agreed, 
that  an  appeal  might  be  bfought  in  either  county,  and  the  ftkSt  tried  by  a  jury  returncj  jointly  from 
tech  :  and  at  this  day,  by  force  of  this  ftatute,  rh^  whole  is  triable  by  a  jury  of  the  county  whiirein 
the  death  ihall  happen,  on  an  indidment  found,  or  appeal  brought  in  the  fame  county. 

This  ftatute  extends  not  where  one  is  ft rk ken  or  poijoned  on  tbejea^  or  in  any  foreign  dominion^  and  dies 
«v  England  j  but  where  one  is  ftricken  in  ojie  county,  and  dies  in  another.  7.  Inft.  4.9.  cap.  7.1  ■ 
Bat  fee  now  the  ftatute  of  z  Geo.  2.  cap.  %u  at  (N.  b.  4.J. 

For  more  as  to  this  divlfion,  fee  tit*  SlCCC(Cdrp»  and  tit.  J3l|pt&I» 
and  2  Hawk.  PI.  C.  220.  cap«  25.  f.  33.  &c. 


1 13*  3         (Y.  a.  5)     Venue  changed.     Ia  what  Cafes* 

I.  fN  a£lion  on  xltiQ  cafe  for  deceipt^  the  Court  will  not  chaise 
'^  the  venue  out  of  the  county  where  the  defendant  has  fup- 

pofed  the  thing  to  be  done.     Sid.  87.   Mich.  14  Car.  2.  B.R. 

Anon, 
loana^fcioa  y,.  Upon  a  motion  to  change  the  venue  in  an  a£lion  oi  fcanialum 
oifiandalum  magnatum^  from  Middlefex  and  to  London,  upon  the  common  affidavit 
uS^  JCrsr  ^^  Court  faid  that  this  action  is  out  of  the  common  rule  of  chang- 
itym  moved  ing  venues,  but  inafmuch  as  the  plaintiflF  inhabited  in  Middlefex, 
to  change  ^j^^  [^  jg  g^  ^j^^^  j^  fliould  be  in  an  indifferent  county ;  it  was,  after 
mto  Middle*  feveral  motions,  laid  in  Kent,  and  ordered  to  be  tried  at  the  bar  in 
Jejc^ufott  Michaelmas  term.  Sid.  185.  pi.  7.  Pafch.  x6Car.  2.  B.  R.  Lord 
jgX'       Gerrard  V.  Floyd. 

vords  vere  Jpoktn  thire.  It  was  on  the  other  fide  prayed  that  the  vifne  might  be  continued,  the 
wordt  relating  to  faSi  in  Kent ;  but  no  other  caufe  being  fliewed,  and  the  words  being  fwom  to  b« 
Ipolcen  in  MiddkftXy  the  Court  would  not  alter  the  common  courfe,  but  ordered  it  at  the  bar  in  Mid- 
dlcftx.     3  Keb.  39.  pi.  $.  Trin.  24  Car.  2.  B.  R.    Earl  of  Tkaaet  v.  Graham.  Sec  pi.  xi. 


3*  It  was  moved  to  change  a  venire  facias  in  dett  upon  thejlatute 
pfufuijf  upon  affidavit,  dizt  if  any  ufurious  control  was  made,  it  wot 
made  infuch  a  county :  but  the  Court  would  not  change  the  venue, 
becaufe  it  is  a  debt  in  every  county.  But  the  reporter  fays,  it 
feems  there  is  not  any  mifchief ;  for  by  the  ftatute  • . .  Jac.  ...  if 
the  adion  is  not  brought  in  the  proper  county,  the  defendant 
ihall  be  found  not  guilty.  Sid.  287.  pi.  2.  Trin.  18  Car.  2.  B.R. 
Anon. 

4.  In  affumpft  xiitpromife  was  agreed  to  be  at  Dorchefler,  and  the 
hreach  in  Middlefex,  and  plaintiff  declared  in  Middlefex.  And  the 
Court,  upon  affidavit,  would  not  change  the  venire  to  Dorchefter. 
Sid.  405.  pi.  14.  Hill.  20  $c  21  Car.  2.  B.  R.   Swaine's  cafe. 

5.  If  there  are  two  caufes  tfaBion  in  the  declaration,  viz.  the  one  in 
the  one  county,  and  the  other  in  another  county,  and  affidavit  is  of  caufe 
ofaBion  (if  c^ny)  in  one  of  them,  yet  xKis  fhall  not  exclude  the  plaintiff 
of  his  ele£iion.  As  in  trover,  if  tlie  defendant  becomes  poflefied 
in  Kent,  and  he  brings  the  goods  and  fells  them  in  London^ 
and  the  plaintiff  brings  a&ion  againft  him  in  London,  here,  upon 
the  common  affidavit  for  £ent^  the  venire  ihall  not  be  removed 

from 
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from  London.  Sid.  405.  pi.  14.  a  nota  of  the  reporter's  in 
Swain's  cafe« 

6.  In  an  aftion  for  imbezzilling  the  king's  ^W/,which  were  laid  si<J.  412. 
in  the  declaration  to  be  in  London,  it  was  moved  for  the  king  pi.  lo.s.c* 
that  the  county  might  be  changed.     And  the  Court  held  that  *c«>'<*»'^8ly- 
the  king  might  chufe  his  county,  and  might  waive  that  which 

he  had  feemed  to  have  ele£led  before,  as  he  may  waive  his  de« 
murrcr,  and  join  ifTue,  &  contra.  Vent.  17.  Pafch.  2i  Car.  a. 
B.R.    The  King  V.  Webb. 

7.  J^umfjit  hrought  in  London^  upon  the  common  affidavit  was 
changed  to  Hamt^ire,  and  fo  being  changed,  the  plaintiffs  in  ano- 
ther term,  made  affidavit  that  his  caufe  of  aBion  arofe  in  Northampr 
ionjbire ;  and  upon  a  rule  that  he  would  not  give  in  evidence  any 
matter  but  only  in  Northamptonfhire,  it  was  laid  there,  notwith- 
ftanding  he  at  firft  laid  it  in  London.  Sid.  442.  pi.  14.  Hill. 
21  &  22  Car.  2.  B.  R.     Anon. 

8.  Covenant  again/1  an  apprentice  on  his  indenture ^  for  /peaking 
nvords  to  the  damage  of  his  mafter.  The  defendant  moved  to  change 
the  venue,  becaufe  the  aftion  was  purely  for  words  for  which 
adion  on  the  cafe  would  lie,  and  that  this  a£lion  is  brought 
onJy  for  the  plaintiff  to  elef):  his  county  for  the  triaf,  and  to  ouft 
the  defendant  of  the  privilege  to  change  the  venue,  as  he  might 

have  done  had  it  been  an  aSion  on  the  cafe.     But  adjudged  that  [  132  ] 

this  aftion  is  *  covenant,  in  which  the  venue  is  not  changeable.  •  s.  p.  11 

I  Lev.  307.  Hill.  22  &  23  Car.  2.  B.  R.     Taylour  v.  Becket.  ^.^{^^^ 

9.  Upon  affidavit  that  the  lord  Gerrard  and  his  ancedors  had  3.  ^^on.  * 
Uved  long  in  Lancafbire^  and  kept  great  hofpitality^  and  bid  every 

body  welcome,  &c.  and  that  Spencer  was  a  fouthern  gentleman, 
and  lately  come  into  Lancaihire,  Hale  Ch.  B.  did  not  fuffer  them 
to  proceed  upon  their  ejedment  in  Lancaihire,  but  made  them 
to  try  it  in  $  feigned  a^fions  by  a  jury  of  Hertford/hire.  Skin.  44. 
Pafch.  34  Car.  2.  B.  R.  in  cafe  of  Ld.  Shaftsbury  v.  Grayham, 
cited  by  Dolben  as  the  cafe  of  Ld.  Gerrard  v.  Spencer. 

10.  It  was  moved  to  change  the  venue  in  an  aftion  of  efcape  :  ^]^^^^^^. 
but  wag  denied  per  Cur.  for  an  efcape  in  one  county  is  an  efcape  a!l  ouf  ^^^Jhe' 
over  England.     And  per  Robinfon  prothonotary,  the  Court  rarely  rule  for 
changes  the  venue  but  in  an  aBion  of  the  cafe.     Freem.  Rep.  260.  changing  a 
pi.  278.  Trin.  1679.  C.B.  Anon.  HdtChrj. 

11  Mod.  S04.  Mich.  10  W.  3.  B.  R.  Anon.— S.  P.  a  Salic.  670.  pi.  8.  10  HeAThCOTT** 
cafe,  fayt,  it  was  fo  (aiJ  by  Holt  Ch.  J.  Mich.  10  W'  3.— S.  P^  Sid.  87.  Anon. 

11.  AAionupon  the  ftatute  oifcandalum  magnatum  againft  the  t^Jo- 192- 
defendant,  in  nature  of  confpiracy,  for  indifting  the  plaintiff  of  cari^B^R. 
high  treafon,  in  compaffing  the  death  of  the  king,  and  the  fub-  s.  c— 1- 
verfion  of  the  government,  and  iotfuborning  one  IVilkinfon  to  teflify  ^^^°'  40- 
fa^lfely  upon  the  faid  indiAment.   The  aSion  was  laid  in  London.  Jnd^cjtci    ' 

And  upon  the  affidavit  of  the  defendant,  that  what  tvas  done  by  him  Lord  Sa- 
was  by  order  of  the  king  and  council ;  and  that  the  confpiracy  (if  *•"■»»  v't 
eaiy  was)  was  in  the  county  of  Surry,  and  feveral  other  affidavits  of  Haic'stimc 
5  good  andfubftantial  citizens,  to  the  fame  effed,  as  the  affidavits  &c.  wbers 
in  die  cafe  of  the  faid  f  Earl  v.  Cradock,  and  the  rule  o£  *®^»  *f|^ 
Vol,  XXI,  L  Court  ^^  "^  ^ 


.*«■' 


1^2  Crial. 

in  one         Court  was,  that  the  vifne  (hould  be  laid  in  the  county  of  Surrr. 

were 'altered  ^  I^"  ^9^'  ^^^^^'  34  Car.  2    B.  R.  J  The  Earl  of  Shaftlbury  r. 

into  ano.      Graham* 

ther.— 

Vent.  363.  S.  C»  fays  the  Coart  gave  the  earl  the  ele£lion  of  any  other  county  ;  but  he  refufed  to  try 

/  iteUewhere,  and  would  rather  let  the  adlion  fall. 2  Show.  197.  S.  C.  and  cites  Lord  Shafts- 

xuky's  own  CASE  V.  DiGBYy  where  the  venue  was  changed  by  Lord  Hale,  and  tliat  in  a  cafe  of 
icondalum  magnattfm. 

"l  2  Show.  197.  pi.  200.  S.  C.  And  per  Cur.  here  the  chief  evidence  muft  arife  in  Sorry,  viz* 
the  con fpi racy  and  labouring  ;  all  that  is  in  London,  and  can  be  inquired  of  there,  is  the  indidment ; 
to  which  nothing  is  needful  but  a  copy,  and  one  witnefs  to  prove  it  true ;  and  even  in  a  fcanda- 
lum  magnatum,  the  venue  may  be  changed  for  unindifftrency^i  faktf  though  not  upon  the  common 
affidavit.     And  at  lai(,  after  folemn  debate,  the  venue  was  changed  j  which  being  done,  the  plaintiflT 
never  proceeded,'        .Vent.  364.  S.  C.  and  affJavirs  were  produced  lilcewifq  to  ihew,  tbat  tbepUium 
tiff  bad  Jucb  intereji  ti'ub  tbe  tbtn&eriffi  of  London,  tbat  an  indifferent  jury  was  not  like  tote  returned  i 
4tnd  tbat  feveral  ]>erfini  named  to  be  material  wtneffes  for  tbe  defendants,  durfi  not  come  to  tbe  trialf  if 
k  were  in  London^  for  fear  of  tbeir  lives,  in  regard  they  had  been  fo  affronted  and  abufed  whenlhey  were 
produced  to  prove  the  before  raentioned  indidment  at  the  Old  Baily  j  and  feveral  uther  natters  were 
alleged.     The  Court  declared  that  they  were  fatisficd  that  no  iodifticient  trial  could  be  bid  in  London  j 
they  remembered  they  were  affronted  themfelves  when  they  were  at  the  Old  Baily,  upon  the  before- 
mentioned  indidment  j  and  they  refolved  that  they  had  a  power  to  alter  the  venue,  in  the  cafe  of  a  peeff 
as  it  had  been  done  about  fix  years  flnce,  in  a  fcandalum  magnatum,  brought  by  the  earl  of  SaUfiury 
in  this  court.     And  alfo  they  faid,  that  the  caule  of  adlion  here  was  tranfttory,  (▼ta.)  the  coofpiring 
and  that  the  f  referring  of  tbe  indiiiment  was  but  in  aggravation  of  damages  j  and  the  adioo  would  lie^ 
akhoagh  none  had  been  offered,  or  if  preferred  by  other  pcrfons  than  theconfpiralors.-        12  Mod.  5I5« 
Pafch.  13  W.  3.  in  the  Corporation  of  Okpokd^s  cafe,  it  was  faid  by  Holt  Ch.  J.  that  thb  wasa 
cafe  of  the  times,  and  when  things  were  in  a  great  ferment,  and  he  did  not  know  that  this  cafe 
was  founded  on  law  and  reafon  ;  for  in  cafe  of  fcandalum  magnatum,  it  was  always  ruled  die  venue 
could  not  be  changed.  On  a  motion  to  change  the  venue  in  fcandalum  magnatum  upon  the  com- 

mon affidavit,  the  Court  faid  it  had  been  done  on  account  of  Intereft  and  unindifferency  in  a  county  } 
but  not  on  the  common  affidavit.  Etadjomatur.  2  Show.  303.  pi.  307.  Trin.  35  Car.  a.  B.  R* 
The  Duke  of  Buckingham  t.  Optlaw.  Carth.  400.  Pafch.  9  W.  3.  B.  R.  in  tbe  cafe 

of  the  Duke  of  NoaroLK  v.  Aldxbton,  the  Court  denied  to  change  the  venue  upon  tbe  common 
affidavit,  that  the  words,  (if  any  fuch)  were  fpoken  in  another  place.  And  the  Lord  Sm ArTtBuarV 
cafe  being  cited,  the  Court  did  that  was  becaufe  of  the  great  influence  that  lord  bad  at  that  time  ia 
London;— 2  Salk.  668.  pi.  3.  S«  C.  accordingly,  and  cites  the  Lord  Shaftfbury*s  cafe ;  and  it  wu 
granted  there  on  affidavit  of  unlikelinefs,  &c.  of  an  impartial  trial ;  but  in  the  prlneipal  cafe,  the  Court 
faid  they  would  ||  not  do  it  for  the  convenience  of  the  defendant.— —i»  Mod.  lai.  S.  C*  d&e  Couit 
faid  they  would  not  grant  it,  unlefs  upon  fome  fpecial  reafons.  — 12  Mod.  401.  Pafch.  12  W.  3. 

B.  R.  The  Biihop  of  Bath  v.  Baxncxs,  the  Court  denied  to  change  the  venue ;  for  they  (aid  it 
was  never  granted  but  for  extraordinary  caufe,  as  was  that  of  my  Lord  Shaftfbury.  ■■  In  cafe  of 
the  Duke  of  Richmond  v.  Costelow.  ii  Mod.  234.  pi.  5.  Trin.  8  Ann.  The  Coart  refufed 
to  change  the  venue«  Apd  Holt  Ch.  J.  Cud  the  reafon  in  Lord  Shaftfbury *s  cafe  was,  becaoie  be 
bad  an  interefl  in  the  city;  and  therefore  he  could  not  have  an  impartial  jury  there;  and  where  there 
it  a  fpecial  caufe,  it  is  in  the  difcretion  of  the  Court,  whether  they  will  do  it  or  not.  Bat  it  is  not 
nfual  to  grant  it  upon  the  common  affidavit.  .  And  Trin.  10  Geo.  x.  fuch  motion  wia  demed* 
The  venue  ia  never  changed  in  anions  of'  fcandalum  magnatum.     Barnes's  Notes  in  C.  B*  339* 

Lord  Griffin  v.  Buckby. Rep.  of  Prafi.  in  C.  B.  132.  S.  C.  (ays  it  was  agreed  by  the  whole 

Court,  to-be  the  conftant  pradice  to  deny  fuch  motion.  And  adds,  note,  between  Lord  Stamfoib 
AVt>  BaoWN,  Txin.  i  Geo.  x.  there  was  the  like  refoiution  by  the  Court.  S.  P.  Q.  Hi/l..(if 

C.  B.  73.  becaufe  a  fumdal  raifed  on  a  peer  of  the  realm,  reflets  on  him  through  the  whole  kingdom; 
and  he  is  a  perfon  of  fo  great  notoriety,  that  there  is  no  neceffity  of  his  being  tied  down  to  try  hia  caufi| 
among  the  neighbourhood. 

II C  133  2 

12.  When  a  matter  anfes  in  feveral  places,  the  plaintiff  has  dec* 
tion  J  but  if  there  is  Hie  to  be  no  mdifferent  trial  where  it  is  laid, 
it  is  ufual  with  B.  R.  to  change  the  venue.  Vent.  365.  in  cafe  of 
Lord  Shaftfbury  v.  Graham. 

13.  A  bill  in  Chancery  to  change  a  venue,  complaining  that  they 
could  not  haxH  a  fair  trial  in  the  county  %uhere  the  aBion  was  laid^ 
was  difmiflcd.  Per  Lord  North,  Vern.  267.  Mich.  1684.  New 
Elm  Hofpital  v.  Andovcr. 

14.  A  man  being  fo  ppwefful  that  right  could  not  be  had  againfi 
Urn  im  the  county  of  Buchs^  the  venue  was  changed  upon  a  biH 

brought 


brought  in  Chancery,  purely  for  that  purpofe.  Vcrrt.  439.  pi.  411. 
Hill.  1686.  in  Cane,  in  cafe  of  Kildare  v.  Eustace,  cited  per 
Ld.  Chan,  as  the  cafe  of  Sir  William  Tyrringham. 

15.  Where  evidence  necejfary  to  fupport  the  acHon  arifis  in  txuo  ^i  in  trovtr 
eountiesf  the  plaintiff  may  cleft  which  he  will ;  and  this  is  the  g^**  *^u"7'' 
ground  of  the  rule,  that  ii  the  plaintiff  will  be  bound  to  give  fome  folaanthii 
material  evidence  in  the  county  where  he  laid  his  aftion,  the  *«▼« «» 
Court  wUl  never  change  the  venue.     2  Salk.  664.  pi.  4.  Mich.  !l!"^!l!* 

W-n    -n      A  T    r     ^  venue,  the 

.  3.  B.  R.  Anon.  />/tf/W;/ 

moved  to 
ftt  it  afide,  and  it  was  granted,  he  being  houn^i  to  give  evidence  in  the  county  where  the  affion  was  blJ» 
sSaflt.  669.  pi.  4.  cites  Pafcb.  10  W.  ^.  B.  R.  '  And  where  a  rale  is  made  to  change  the 
venae,  and  afberwards  xh,^  plaintiff  would  bring  It  back  againy  the  rule  muft  be,  that  be  muft  give  evi» 
ienct  ef  the  wtatter  in  iffue  in  the  county  where  the  affion  was  brought.  7.  Salk.  669.  pi.  4.  cites 
Fafch.    12  W.  3.    B.  R»  ^But  where  the  defendant  had  obtained  a  rule  for  changing  the 

veottc,  and  now  after  iflbe  joined,  it  was  moved  that  the  p'aintiff  might  have  his  venue  changed  back 
Ufoh,  nptm  entering  into  the  cornmon  rule  to  give  material  evidence  in  the  county  vfhere  he  had  atfirfl 
Jinditf  iar  the  Court  faid,  that  the  rule  between  the  plaintiff  and  defendant  in  thefe  cafes  is  mutual, 
that  a  venue  caunot  be  changed  the  one  way  or  the  other  after  deVmery  or  acceptance  of  a  plea  \  and 
that  the  plajotiff' is  under  no  difHculty  by  (his,  becaufe  the  defendant  muft  ferve  the  plaintiff  with 
the  rule  for  changing  the  venue  before  he  delivers  his  pleaj  which  is  fufiicient  notiee  to  him  to 
move  to  have  it  changed  back  again,  befbxe  he  accepts  the  plea*  i  Barnaod.  Rep*  298.  HIU. 
3  Geo.  2.  Anon. 

16.  Cafe  againft  the  dravier  of  a  hill  of  exchange,  who  lived  at  n  Mod,  51. 
'Bnftd,  and  drevj  the  bill  there  upon  one  who  lived  in  London,  where  ^^'^^^^^^' 
the  hill  was  tendered  and  reftifed;  and  the  a£iion  being  brought  there^  Anon.* 

it  was  moved  to  change  the  venue  to  Briftol,  but  denied  ;  becaufe  makes  a 
the  refufal,  which  was  at  London,  mujl  he  proved  to  make  the  drawer  Ji^fJ^j^^ 
liable.     2  Salk.  669.  pl*4*  Mich.  10  W.  3.  B.  R.  Anon.  forchang. 

jng  of  ve- 
■oes  extmd  to  hUh  of  exchange.     The  Court  doubted,  but  feemed  to  be  of  opinion  that  they  did  not^ 

for  the  inconvenience  that  might  enfue. But  Trin.  8  &  9  Geo.  2«  the  Court  denied  leave  to 

change  the  venue  on  a  bill  of  exchange,  or  promiffory  note ;  for  thefe  are  in  phe  nature  of  Jpecialties, 

Rep.  of  Praa.  in  C.  B.  119.  Ward  v.  Colclough. — '• Barnes's  Notes  in  C.  B.  337.  S.  C.- 

And  Rep*  of  Prad.  in  C.  B.  119.  fays,  that  Trin.  ip  Geo.  2.  between  Wiggers  v.  WicGxaSf 

dke  Cooft  made  the  like  refolution,  and  fo  it  was  faid  to  be  ruled  in  B*  R- — •$•  P.  Barneses  Notes  in 

C  6.345.  Mich.  12  Geo.  2.  Watson  v.  Willis,  and  the  Court  £ud  it  was  the' fettled  prac- 
tice.^——And  HilL  13  Geo.  2.  the  Court  refuied  to  change  the  venue,  the  caufe  of  a^ion 
sppeiring  to  be  upon  a  bill  of  exchange  only^  and  plaintiff  undertaking  not  to  give  evidence  upon  any 
other  count  in  his  declaration,  fave  upon  the  faid  biii*  Barnes's  Notes  In  C.  B.  347.  Mau^ir  v. 
Hii^ 

Where  the  declaration  was  on  a  promiffory  note^  and  other  counts,  the  defendant  moved  on  the  com.* 
flMm  iffidavit  to  change  the  venue,  and  obt«Mned  a  rule  to  (hew  ca>ife,  which  was  difeharged,  it 
*  appearing  by  affidavit  that  plaintiff's  caufe  of  affion  ^vas  upon  a  promiffory  note*  Barnes's  Notes  i^ 
C.  B.  341.  Hill.  10  Gee.  2.     Rice  v.  Vinall. 
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17.  A&ion  for  words ^^zs  laid  in  London,  and  an  ajidavit  for  itwasmov- 
ehanging  vcnue^waa,  .that  if  any  fuch  words  were   fpoken  hy-^J^^^^^J^** 
him,  they  werej^ken  in  the  county  of  Lancafter,  &c.  and  becaufe  from  Mid- 
thc  CottTt  could  not'  order  a  trial  there,  it  being  a  county  palatine,  *''«^«  '^^^ 
Aej  changed  theafiiue  into  the  next  county,  viz.  into  York,  though  ft^^l*)^  an 
the  proof  )ay  jff  upon  the  plaintifiF,  who  had  all  his  witneffes  in  affionfir  * 
London ;  an«mat  the  defendant  could  not  prove  a  negative,  viz,  -^^""^f*"*, 
that  he  hviSt  fpoke  the  words,  otherwife  than  indiredly,  by  wwdsweie 
producing  tnHe  that  were  in  the  room  at  the  time,  and  that  they  mt  vKntin^ 
did  not  h^iitiiij  fuch  words,  or  that  no  fuch  difcourfc  was,  &c.  'i^^ 
12  Mod..  3^.  Mich.  II  W.  3.     Anon.  SfT^/ 

•that  if  fuch  words  weie  fpoken  is  in  the  declaration,  they  were  fpoken  in  Herefordihire,  tnd  not  in  Mid* 
4leicx.     Held  bad.    Barnes's Nctet  in  C.  B.  335,  336.  HiU.  8  Geo.  a.    Caftle  v.  Boucher* 

L  a  i8.  Th& 
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1 8.  The  common  cdunter^affidavity  to  hinder  the  change  of  ve- 
nue, is  to  give  evidence  de  materia  in  exitu,  where  the  adion  is 
laid.     12  Mod.  372.  Pafch.  12  W.  3.  mentions  it  as  a  rule. 
f>  Mod.  19.  In  cafe  for  a  falfe  return^  the  adion  was  laid  in  Sttffolk.  The 

ThV  Court  defendant  moved  it  might  be  laid  in  Middlefexj  becaufe  this  oBion 
Aid  it  was  would  caufe  great  heats  in  the  count rv.  The  Court  inclined  to  grant 
good  canfc  it,  yet  becaufe  the  plaintiff  would  not  confent,  therefore  nothing 
Se'^e,  ^^^  ^^"^>  becaufe  he  had  a  right  to  lav  it  in  either  county, 
to  prefect     2  Salk.  66g.   pi.  5.   Pafch.  13  W.  3.    The  King  v.  Mayor  of 

the  peace        ♦  Oxford. 

of  the 

county.     But  this  adioo  being  a  local  one,  muft  in  its  nature  be  brought  either  in  Suffolk,  where  the 

falfe  return  was  made,  or  in  Middlefez,  where  it  appeared  on  record  ;  and  the  plaintiff  has  his  eledion 

by  law  to  bring  it  in  either  of  the  two  counties,  and  the  Court  cannot  lay  it  widiout  his  confent  in 

ttthcrofthem. 

*  It  is  mifprinted  for  (Orford). 

20.  In  debt  upon  bond^  the  plaintiff  declared,  that  the  defendant^ 
npud  Warwick  concejfitfe  teneri,  &c.  The  defendant  pleaded  feve^ 
raltranfitory  things  in  bar^  and  alleged  them  to  be  done  apud  Rugby  in 
the  county  of  Warwick,  And  upon  demurrer  it  was  infifted,  that 
the  defendant  cannot  change  the  venue  from  Warwick-town  to 
Rugby>  by  pleading  thefe  tranfitory  things  in  bar.  And  judgment 
was  given  for  the  plaintiff,  though  it  was  urged  that  Warwick  vhu 
in  the  margin  of  the  declaration,  and  fo  to  be  intended  of  the 
county ;  and  that  the  count  that  the  bond  was  made  at  Warwick, 
fliall  refer  to  Warwick  in  the  margin.  Lutw.  614.  Mich. 
13  W.  3.    Treene  v.  Hiccocks. 

21.  Though  peffona/  aBion  may  be  laid  any  where,  yet  if  the 
iaufe  of  aQion  appears  to  arife  in  another  county^  the  venue  will  be 
changed }  as  if  affault  and  battery  be  in  London,  the  party  may 
lay  it  in  what  county  he  pleafes :  but  if  he  fues  an  original  to  the 
(horiff  of  Middlefex,  and  declares  in  London,  it  will  be  bad. 
12  Mod.  568.  in  cafe  of  Hatwird  v.  Kinset,  cites  Cro.  J.  479. 

'  [pi.  3.   Pafch.  16  Jac.  B.  R.   Pollard  v.  Blight.]  and  674. 
[Mich  21  Jac.  Reynel  v.  Kelfey.] 
S.P.  Gibb.       22.  The  court  never  changes  venue  in  debt.     12  Mod.  579. 
;g«,**b'?r.»«<*-»3W.3.  Anon. 

DuplefTas  v.  Short.— —^S.  C.  ic  P.  and  though  on  the  other  fide  it  was  urged,  that  m  the  cir- 
cuDilUnces  of  this  cafe  were^  they  would  change  the  venue,  becaufe  here  the  aBion  was  brought  ufm  m 
pard  demtfe^  and  not  laid  in  tki  county  where  the  lands  sre.  But  the  Court  faid,  tliey  thought  tht 
rule  in  general  was,  that  the  venue  is  nr ver  changed  in  any  adton  of  debt  for  rent  j  and  appealed 
to  Mr.  Reeves,  who  declared,  that  io  he  always  underftood  it.  Accordingly  they  dUchargcd  the  nik« 
2  Barnard.  Rep.  379. 

But  where  an  a^ion  of  debt  for  rent  was  brought  in  Londcn^  and  the  lands  ttty  in  Glouceft^rJ^ef  the 
0Sien  betwixt  the  leflbr  and  lefliee  was  grounded  upon  tbi  contraff,  upon  affidavit  made,  that  the  dUfemdamt 
nvould  plead  afpeaal  pleaj  wberehy  the  title  ej  tht  efiate  wenld  ceme  in  qnefiton^  the  Court  ordcxcd  tht 
venue  to  be  changed  into  Gleuccfterihire.  Frcem.  Rep.  i6o.  pi.  277.  Trin.  1679.  in  C.  fi.  Me- 
ritt'a  ca(e  of  Winchcombe. 

[  135  J  23.  Aflion  ior  falfe  imprifonment  againfi  the  fhe^s  of  London 
was  laid  in  Middlefex ^  and  the  venue  was  changed  to  London  upon 
the  common  affidavit ;  but  it  being  moved,  that  the  officer  of  tht 
counter  isfubjeEl  to  thefheriffsy  andfo  there  could  be  no  good  trials  it 
was  therefore  brought  back  to  Middlefex.  2  Salk;  670.  pi-  7, 
Mich.  3  Ann«  B.'  R.   Sir  Sam.  Gerrard's  cafe. 

24.  A 


44.  A  lighterman  tool  goods  in  Kent  to  be  carried  to  London^  and  So  where 

the  oBion  being  brought  againft  him  in  London  for  not  delivering  ^'^iJ^'j^ 

the  goods,  he  moyed  to  change  the  venue,  becaufe  the  damage  London  #« 

and  negleft  was  in  Kent ;  but  non  allocatur  j  for  tlie  negleB  is  if'^ft  * 

tranfitory^  and  not  material  where  it  was  done.  The  venue  is  never  ?^  *ufi^ 

changed  for  a  common  carrier ;  but  otherwife  perhaps  in  cafe  of  goods  in  cm- 

deceit,  or  where  there  is  an  a£lual  misfrafance,     2  Salk.  670.  pi.  8.  yy'^n  '*** 

Pafch*  4  Ann.  B,  R.   Hcathcott's  cafe.  i^md^ 

Mifae\  it  was  moved  tbtt  the  venue  mlghc  be  changed,  upon  an  affidavit  that  the  goods,  ^favy  whertf 
twrc  l^  w  Midditfex.  But  the  Court  faid,  that  it  appeared  upon  this  very  affidavit,  that  the  plaint'ff 
vju  Uuad  to  give  material  evidence  in  London,  and  therefore  refufed  the  mo:ion.  i  Barnard*  Kep*  ia 
B*  R*  1S3.  Hill.  3  Geo.  «•     Giffbrd  v.  Lecchmere. 

25.  On  Judgment  in  ejeBmenty  upon  a  demife  of  3  years,  the 
defendant, brings  a  writ  of  error  into  B,  R.  and  the  defendant  in 
error  fucs  out  a  fcirefac*  quare  execuf  non.  To  which  the  plaintiff 
in  error  pleads,  that  he  hzs  paid  200/.  in  fatisfaffion  of  the  term 
and  damages  \  and  upon  iflue  joined^  it  was  moved  to  change  the 
venue  out  of  Torkihire  into  Middlefex  \  but  the  Court  denied  the 
motion,  becaufe  the  eje£lment  is  local ;  and  the  fcire  facias  being 
grounded  thereon,  the  venue  could  not  be  changed.  1 1  Mod.  263. 
pL  2.  Hill.  8  Ann.  B.  R.    Fofter  v.  Burden. 

26.  A  bUl  was  brought  to  fettle  the  boundaries  of  the  manor  of  D. 
in  com,  palatine  of  Durham,  and  an  iflue  being  direded  to  try  the 
matter,  &c.  a  motion  was  made  to  try  the  iflue  in  the  county  of 
York,  and  not  in  com.  Durham  becaufe  the  bijhop,  as  lord  of  the  « 
county  palatine,  appoints  thejheriff,  and  has  fuch  a  power  and  mflu« 
cncc  in  the  county  palatine,  that  there  cannot  be  an  indifferent  trial 
Vihere  he  is  party.  It  was  admitted,  that  this  Court  may  dired  a 
trial  of  a  local  matter  ariGng  in  a  county  palatine  in  another 
county,  being  only  to  inform  the  confcience  of  the  Court  \  and  this 
has  been  the  ufual  practice,  and  there  are  many  precedents  for 
it.  Cowper  C.  faid,  it  is  ufual  in  this  court  to  diredl  a  trial 
of  local  matters  in  a  county  palatine  in  any  other  county^ 
bemg  only  to  inform  the  confcience  of  the  Court ;  and  ordered 
that  the  jury  have  a  view,  and  that  the  poftea  be  marked,  if  the 
jury  find  any  thing  different  from  the  boundaries  given  in  by  the 

SlaintiiF.     Per  Cowper  C.   Pafch.  2  Geo.  in  Cane.   Sir  nenry 
yddall  v.  Durham  (Bifliop). 

27.  A  tranfitory  a£bion  was  brought  in  London,  and  being 
changed,  it  was  moved  to  difcharge  the  rule,  becaufe  the  aBion 
was  brought  by  a  fpecial  original.  But  the  Court  would  not  dif- 
charge it ;  for  (hould  they  do  fo,  the  venue  would  never  be  changed 
when  the  aAion  is  laid  in  Ix>ndon;  and  as  to  the  variance^ 
which  was  obje£l:ed  there  would  be,  on  the  changing  the  venue, 
the  Court  faid  the  defendant  fhould  take  no  advantage  of  it, 
diough  the  TiStion  was  brought  by  fpecial  original.  8  Mod.  22.9-. 
Hill.  10  Geo.  1724.    Long  v.  Nixon. 

28.  It  was  moved  to  change  the  venue  from  Pool  into  the  On  rule  t» 
county  of  Dorfet,  upon  an  affidavit,  that  the  affion  was /or  fome  J^Tthcve- 
fmall  tdwn'^uties,  wherein  the  inhabitants  were  Jo  much  intere/fed,  nue  Ihoald 
(hat  they  were  afraid  they  could  not  have  an  impartial  trial  in  the  no<  b« 
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frm  Lm-  fofon  itfilfi  and  that  thejberif  was  tnemhef  of  thi  corporaticfu  The 
SM/tLmp-  Court  faid,  that  the  firft  reafon  has  conftantly  been  difallowcd,  un- 
r«f,  upon  lefs  in  Ld.  Shaftsburt's  casBi  which  has  always  been  complained 
an  affidavit,  q{  .  and  as  to  the  laft  reafon,  they  faid  the  proper  method  then, 
eaufe^f  ^^^  ^^  enter  this  upon  the  roll,  and  •  pray  a  writ  to  the  coroner. 
•aioo,if      I  Barnard.  Rep.  in  B.  R.  283.  Hill.  3  Geo.  2.   The  Town  of 

any  arofc        p^^l  y citCS  Skin.  40. 

there.  Itwai 

moved,  that  the  a£Iion  related  to  fame  dutiei,  which  the  plaintiff  fAttivM/  as  Ittftt  •f  tha  mayor  rfSwih* 
StH^ttHf  and  which  all  the  ntigbbouring  towns  wtnafftlied  by,  and  lb  vurt  afraid  they  tamid  mt  have  am 
aaual  trial  there ;  and  tfaerefbze  hoped  the  venue  ibould  continue  where  it  was.  The  Court  faid,  that  Sa» 
lahury  wat  the  mo/t  proper  place  then  for  the  venue  to  be  in,  as  being  the  next  adjointnf  county  in 
the  fiune  circuit ;  however  made  a  rule  to  ihew  caufe,  why  the  laft  rule  (hould  not  be  difchariged  \  uA 
then  upon  (hewing  th«t  the  duties  wtre  exceedingly  trivial^  and  that  only  thefea'^trt  towns  in  the  county 
mfere  tffeSed  ky  them,  the  rule  was  difchar|^.  I  Barnard.  Kep.  m  B.  R.  4ax.  Hill.  4  Geo.  2. 
Grove  ▼•  Dra^* 


S.P.  sBar* 
nard.  Rep. 
in  B.R.  74* 
Mich.  5 
Geo.  1. 
White  V. 
2«ove. 


29.  Affidavit  to  change  a  venue,  was  penned  that  the  prwdfts 
in  the  declaration  (ifanyfuch  were  made)  were  made  in  SM^e^c^and 
not  in  London^  &c.  but  was  held  infufficient,  and  not  agreeable  to 
the  common  form,  which  is,  that  the  plaintiff's  caufe  of  a^iion 
(if  any  fuch  he  hath)  did  irife,  &c.  Barnes's  Notes  in  C.  B.  331, 
332.  Mich.  6  Geo.  2.  Cole  v.  Gouing. 

30.  A  rule  nifi,  to  change  the  venue,  was  difchareed,  die 
words  of  the  affidavit^  whereupon  the  rule  was  made,  being,  thai 
the  aBidn  did  arife  in  the  county  of  Buchsy  and  not  in  the  county  of 
MiddlefeXf  or  elfwhere  out  of  the  county  of  Bucks^  to  defendant x 
knowledge  and  beliefs  which  is  not  pofitive,  and  therefore  in* 
fufficient.  Barnes's  Notes  in  C.  B.  333,  334.  Mich.  7  Gto.  %• 
Belfliaw  V.  Porter 

31.  ^jidavHs  of  one  of  the  defendants  held  fufficient  to  found  a 
motion  to  change  the  venue.  Barnes's  Notes  in  C.  B.  339.  Trio. 
10  Geo.  2.    Box  V.  Read  &  al. 

was  moved 

for  fome  of  the  dcfendtnti,  that  they  did  not  defire  the  ▼enoe  ihould  be  changed.    Rep.  of  Pra^L  it 

C.  B*  133.  S.C. 


And  the 
venue  vras 
changed, 
though  it 


S.  P. 

Barneses 
Notes  in 
C.  B.  3461 
Trin.  13 
Gro.  1. 
Winter  V. 
South  an 
•Ctornejr* 


32.  On  motion  to  change  the  venue  from  Middlefcx  into  Surrey, 
plaintiff  infilled  defendant  ought  to  pay  for  a  new  bill  \  but  per 
Cur.  it  is  no  more  than  in  other  actions,  a  new  original  is  neceflary 
in  all  cafes  :  the  venue  muft  be  changed  without  cofts.  Barnes's 
Notes  in  C.  B.  344.  Mich.  12  Geo.  2.  Davies  v.  Grace^ 
attorney. 


S.  C.  cited 
by  Twifden 
J.  Mod. 64* 
pi.  9.  Trin. 
%^  Car.  1. 
in  Wing- 
field's  cafe. 
- — S.C. 
•itcd  zSbow. 


(Y.  a*  4)     Venue  changed.     By  Privilege. 

Y.  A  Tranfitory  a£^ion  was  brought  againft  a  barri/ter  in  Nor* 
'^^  thumberland,  and  it  was  moved  that  he  might  have  bis 
privilege  to  lay  it  in  Mlddlefex,  and  this  upon  the  authorities  of 
Franklin  v.  Sir  William  Butler  and  Here  v.  Jones,  that 
where  any  tranfitory  adlion  is  brought  againft  him,  he  may  have 
it  laid  in  Middlefex,  let  the  caufe  of  adion  arife  where  it  wilL 
And  the  Court  afterwards^   upon  feeing  the  precedents  cited* 

ordered 
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ordered  to  lay  the  venue  in  Middlefex  accordingly*    Sty  460.  '77-  ?'• 
Trin.  1655."  Bacon  V.  Ramfcy.  '  33  a"*"* 

Car.  a.  B.  R.  in  cafe  of  Thompson  v.  Scrogcs,  in  which  it  w.is  agreed  that  Bacok*8  cafe  in  this 
coarc  was  law,  that  a  plaintiff  being  a  bartiilsr,  had  privilege  to  lay  ^ny  tranfitory  a^lion  which  he 
bvoaght,  in  the  county  of  Midtiiefcx;  for  his  attendance  is  fupp  ifcJ  continually  on  the  courts  at 
Weftminfter ;  and  fo  if  he  wen  defendant.  If  the  defendant  is  a  barnfify  he  may  have  the  ve- 

noc  ciMngcd  into  Middlefex*    i  Salk.  668.  pi.  !•  Mich.  6  W.  3.  B.  R.    Seaman  t.  Ling. 

•C137] 

.  2.  In  afiion  for  words  h^  a  barrifter^  laid  lu  Middlefex,  the  venue  ^»'  »p  *a 
was  changed  into  York  on  the  common  affidavit,  and  upon  motion  i^Jf^p^"' 
*  to  continue  it  in  Middlefex,  the  Court  denied  it,  and  faid  a  bar-  brought  ^/^ 
rifier  had  nofiu:h  privilege ^  generally  ;  and  though  the  plaintiff  had  ^oMnfiii^r  at 
judgment  by  default,  and  waived  it  to  try  the  caufe,  yet  the/  /cmlc'&aU 
would  make  no  other  rule  than  to  try  it  in  the  county  of  York,  not  be 
2  Keb.  164.  pi.  53.-  Hill.  18  &  19  Car.  2.    Remington  v.  Har-  changed^ 

*:r^^  *"       "^  ^  °  reajon  of  bit 

™0n.  attendance 

in  B.  R«  And  per  TwiAien  J.  in  Mr.  Bacon's  cafe  of  Gray's  Inn,  the  Court  icfufed  to  change  the 
Yenoc  in  the  like  cafe  :  and  fo  a  motion  to  change  it  was  denied.  Mod.  64.  pi.  9.  Trln.  22  Car.  2. 
Wingfieid'2  cafe.  ^0  in  trefpafs  of  battery  in  EiTex,  laid  in  Middlefex  ;  the  venue  was  changed 
opon  the  common  affidavit,  but  it  being  afterwards  moved  that  the  plaintifl'  was  a  barriilsr  at  la«,  the 
Owrt  ordered  ic  to  lie  in  Middlefex  fecundum  privilegium ;  though  it  ivas  ohje9ed  on  the  other  -fide^ 
that  he  bad  dijnntintted  bis  prafUce^  and  lived  in  the  country  for  many  yean  paft.  2  Show.  242.  pi.*  239* 
Trin.  34  Car.  2.  B.  R.     Row  v.  RufleU 

S»  wh^re  the  phintifT  was  a  mafter  in  Chancery ^  and  barrifitr  at  la^n,  and  had  hid  the  venue  e/aperm 

final  mffiom  im  Middlefex  \  the  Court  was  of  opinion  it  could  not  be  changed  \  ibr  they  faid,  ofncera 

that  are  bound,  or  luve  bufinefs  to  attend  at  Weftminfter-hjlll,  have  a  right  to  have  the  venue  in 

tbefe  periboal  ai^ons  laid  in  Middlefex.    i  Barnard.  Rep.  in  B.  R.  1 14.  Hill.  2  Geo«,  2.     Buroughi 

v.  Willi*. 

3.  An  attorney  was  plaintiff'^  and  laid  his  aHion  in  London^  the  S.  C.  cited 
G>urt  upon  motion,  ordered  the  venue  to  be  changed ;  for  being  */ji^fe^f'* 
laid  in  Londoni  he  is  to  be  confidered  as  a  perfoh  at  larg^.  Seaman  r. 
Vent.  47.  Trin.  i  W.  &  M.  inC.  B.  Anon.  Ling 

Jiffumpjit  bf 
an  att  mej  vas  laid  in  London }  affidavit  to  change  the  venue  was,  that  the  caufe  of  adion,  if  any,  arofe 
in  Devon.  But  the  Court  faid  that  an  attorney  has  a  right  to  lay  the  caufe  of  aftion  in  Middlefex } 
«nd  thndbce  they  obferved  it  was  neceffary  in  thefe  motions,  that  it  fhould  appear  the  venue  was  not 
laid  there.  Upon  which  was  froductd  a  copy  of  the  declaration^  by  which  it  wat  /aid,  it  appeared  the 
«ttB#«;tfi  laid  in  London,  But  per  Cur.  an  affidavit  :,ugbt  to  be  annexed,  that  it  may  appear  to  be  a  true 
apyi  for  they  faid  indeed,  in  common  cafes  they  allow  verjues  to  be  changed,  let  the  caufe  of  a^ion  be 
ban  any  where,  and  therefore  do  not  require  anv  affidavit  that  the  venue  was  not  laid  in  a  particular 
cooaty  i  jtt  in  the  cafe  of  an  attorney^  as  he  has  a  right  to  lay  his  a^ion  in  Middlefex,  they  miift* 
X  Barnard.  311.  Pafch.  2  Geo.  %.  Anon. 

• 

4.  An  attorney  or  officer  of  B.  (as  fecondary  of  the  Crown  C*'*-  »37» 

Oflice,  &c.)  has  no  privilege  to  change  the  venue  where  he  is  f  defend^  p^  p        , 

mnt^  but  where  he  is  X  pl^^ljffi  he  may  lay  his  a£bion  in  Middlefex,  show.  155. 

and  out  of  the  proper  county ;  and  in  fuch  cafe  tlic  venue  fliall  ^'  p'.^^ 

not  be  changed  upon  the  common  affidavit,  by  reafon  of  his  3  Mod.  281* 

privilege.    Girth.  126.   Pafch.  2  W^  &  M.   in  B.  R.    Biffc  ▼.  s.c.  but 

narcourt.  "*!!?:^*"* 

J  Salk.  177. 

pi.  1.  S.  C.  but  notS.  P. 

f  But  where  an  attorney  watfued  by  writ  ofprtvilegep  and  the  i&ion  was  laid  in  SufibUL,  the  venue 

Vffia  volion  was  changed  into  Middlefex.     2  Salk.  66S.  pi.  i.  in  cafe  of  Sxamav  anp  Ling* 

te  Tiin.  2  Annas,  Wilcocks*s  cafe.  But  Mich.  10  Geo.  2.  The  defendant  infilled  in  right 

tfUs  privilege  as  an  attorney ^  that  the  venue  ought  to  be  laid  in  Middlefex,  hie  duty  requiring  his  at- 

leaduce  at  Weilminfter.     Bat  per  Cur.  defendant  bat  nofucb  priwlege.     Ptaintiff'iiiaiy  lay  his  adioa 

vhcR  be  pleafcs  ;  and  if  defendant  applies  to  change  the  venue,  it  muffc  be  upon  the  ufual  affidavit. 

Barnes*!  Notes  in  C.  B.  340.  Cooper  v.  MiUb,  an  attorney.— -S.  P.  Rep.  ofPxa&«iAC*  B.  X34,  X35« 

Micb*  10  Gpo.  %•    JA'Ah  v.  Jobnfon,  an  attorney. 

•'  L*  tS.P. 
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t  S.  P.  Barne&*s  Notes  in  C*  B.  348.  Hill.  13  Geo*  i.  Warden,  attorney,  ▼.  Norden,-  ■  S.  P. 
per  Cur.  though  the  adion  was  in  ajfault  and  batttij.  Barneses  Notes  in  C.  B.  335.  Eafter,  7  Geo.  %• 
Deoton,  an  attorney,  v.  Lambert. 

But  Dolben  J.  remembered  a  cafe  where  the  venue  was  altered  upon  affidavit,  though  an  attorney  was 
plaintiff,  becaufc  the  matter  JUarife,  ^ndalltbe  vfitnejjit  Iwidinrewtotepartiofthe  khgdom    Carth.  126. 

in  cafe  of  Bide  v.  Harcourt. So  where  the  plaintiff  was  an  attorney,  but  bad  net  declared  w  ferjon^ 

but  by  Nicbelai  Cotterell  his  attorney y  the  venue  upon  motiqn  was  changed  from  Middiefex  to  Suffolk* 
Barnes's  Notes  is  C.  3*  334*  Hill.  7  Geo.  2.     Dent  v.  Lambert. 

aLd.Raym.  j.  A  chrk  of  ajftfe  oi  thc  Norfolk  circuit  brought  aflault  and 
s.^c/ai.^*  battery  in  Middiefex  for  battery  done  in  Kent.  Upon  thc  com- 
cordingly.     mon  afRdavit  the  vifne  was  changed,  but  upon  motion  that  rule 

was'  fet  afide  and  brought  back  again ;  for  as  clerk  of  the  affifei 

the  plaintiflF  is  bound  to  attend  the  courts  at  "Weftminfter  to 

return  the  podeas.     2  Salk.  670.   pi*  9.    Pafch*  5  Annas,  B*  R* 

Knight  V.  Farnaby* 
I  Sa]k*670.  6,  If  a  fetjeant^  barrifter^  or  ♦  attorney^  bring  any  tranfiterj 
Kkightv.  ^^'^  ^^  Middiefex,  the  venue  (hall  not  be  changed  to  any  other 
Faknabt*  county;  becaufe  f  the  law  is,  that  a  plaintiff  may  bring  his  tranfi* 
s.  c.  ie  P.  tory  aflion  where  hp  will ;  and  though  the  Court,  (ince  the  time 
Re  A2?°pl.  ^^  ^'  J^^'^^^s  I.  have  changed  the  venue  on  the  common  affidavits, 
573]  Trin.  yct  this  (hall  not  be  extended  to  take  away  thc  privilege  of  thofc 
1676.  B.R.  who  are  to  attend  the  courts  of  Weftminfter;  but  no  fuch 
Ballad*.  ^*  privileged  perfon  (liall  be  exempted  from  the  rule  of  changing  the 
t  [  1*38  1  ^^'^^^  ^^  ^^^  common  affidavit,  if  they  bring  their  aftion  in  any 

other  county  except  Middiefex.     Holt*  712*  pi.  5.  Mich.  sArtn, 

Smith  V.  Farnaby. 
See  Privi-  7.  Barrifter  at  law  being  joined  with  another^   has  no  privi- 

lege (D)  pi*  lege  to  change  the  venue ;  fo  where  thc  fuit  is  in  outer  droits 
'^'  8  Mod*  316.  Mich.  II  Geo.  1725.  Townfend  v.  Affignees,  &c. 

•of  a  Bankruptcy* 
Rep.  of  8.  Plaintiff  fued  defendant  by  capias,  and  not  by  attachment 

Praa.  in  ^^f  pjivilege,  and  laid  the  aftion  in  Middiefex ;  defendant  moved 
Trio!  10^*  to  change  the  venue,  but  plaintiff  infifted  that  in  right  of  his 
Geo.  a.  privilege  as  an  attorney^  the  venue  ought  not  to  be  changed ; 
S.  c.  by      ^m.  CQurt  were  of  opinion  that  plaintiff  having  declared  as  a  com^ 

name  of  .  *  ^  r°»M  ^i. 

Well  AMD  fnon  perfon  y  and  not  as  upon  an  attachment  of  privilege,  the  venue 
▼.  FvNiK-  inuft  be  changed.  Barnes's  Notes  in  C.  B.  335.  Trin.  7  & 
Court  S*     ^  ^^°"  ^'    Welland,  an  Attorney,  v.  Frument* 

dared  that  he  was  not  intitled  to  the  privilege  of  an  attorney  unlefs  he  claims  it  properly  ;  if  he  fact  M 
a  common  perfon,  he  muft  be  treated  as  fuch*-— ~  S.  P.  where  the  plaintiff  being  a  privileged  perfoo^ 
fued  by  original.  Barneses  Notes  in  C.  B.  342.  Hill.  11  Geo.  z.  Girdler  Serjeant  at  Law  ?•  WaU 
thews.«»- Report  of  PraA*  in  C  B*  145.  S.  C* 


(Y.  a.  5)     Venue  changed,     jit  what  Time. 

1*  "iN  all  tranfitory  aAions,  where  the  declaration  came  in  abavt 
•*  fx  days  before  tie  end  of  term  next  after  the  appearance^  or  thc 
term  wherein  the  appearance  was,  the  defendant  muft  that  very 
term  (and  cannot  afterwards)  move  to  alter  the  venue ;  neither 
can  the  plaintiff  after  the  appearance  alter  his  own  venue,  though 
he  would  pay  cofts,  or  give  an  imparlance.  L.  P,  R.  85.  citc« 
Pafch.  21  Car.  2*  B.  R. 

2.  Venue 


«a 


CtiaU  138 

2.  Venue  cannot  be  changed  after  a  plea  pleaded^  come  fcrablc.  ©Mb.  Hill. 
Frccm.  Rep.  426.  pi.  573.  Trin.  1676.  B.  R.  Aftrcc  v.  Ballad,     jf  p*  te- 

caaie  it  it  agreed  ta  by  tbe  defendant—— A  mocioo  Co  change  the  Tcnue  after  plea  pleaded  and  nttice  of 
triaigntn,  was  denied  by  tbe  whole  Court.  Rep.  of  Prad.  in  C.  B.  3^.  Hil).  13  Geo.  i.  Carter* 
At'  V.  Donntr  Ar*«— —  So  where  it  appeared  that  the  defendaid  bad  pleaded  before  he  applied  f 
tbanp  the  venae,  the  rule  was  difcharged ;  for  that  the  venue  is  not  to  be  changed  after  the  defendant 
bas  pleaded.  Rep.  of  Prafi.  in  C.  B.  1 12.  Hill.  8  Goo.  a.  Coftar  Sc  Uk.  v.  StandeQ..^.S.  C. 
cited  Ibid.  36,  37.  in  cafe  of  Gardiner  v.  Forbes.  S.  P.  i  Barnard.  Rep.  in  B.R.  283.  HilU 

3  Geo.    Gifibrd  ▼.  Letchmere. 

Venoe  cannot  ^  changed  the  one  way  or  the  other,  afier  delivery  or  acceptance  cf  a  plea,  x  Bar« 
sard.  Rep.  in  B.  R.  X9S.  Hill.  3  Geo.  Anon. 

Motion  was  made  that  tlie  plaintiff  might  have  liberty  to  amend  bis  declaration,  by  changing  the 
veaoe  after  pleapUadtd\  and  the  Court  accordingly  made  a  rule  to  fliew  caufe.  i  Barnard.  Rep.  ia 
B*  R.  4x0.  Hill.  4  Geo.  1.    Yarp  v.  Plea. 

3.  The  motion  to  chanee  a  venue  muft  be  within  eight  days  *  A  motioa 
M^tbe  declaration  delivered;  but  this  rule  is  not  ftriaiy  obfcrved.  ^^^ 
But  Trin.  7  W.  3*  B.  R.  it  was  faid  by  Afton,  that  one  might  andrule"to 
more  to  change  the  venue  at  any  time  before  judgment  figned ;  but  ^^  ^^^ 
Holt  Ch.  J.  denied  it,  and  faid  that  heretofore  it  was  never  granted  £J^^* 
after  the  *  rules  for  pleading  were  out.    a  Salk.  668.  pi.  a.  Pafch.  caufe  it  ap. 
8  W.  3.  B.  R.  Anon.  i*««i  that 

^  after  tb$      ^ 

rule  te  plead  Vf at  tat,  the  defendaat  applied  to  a  judge  for  time  to  plead,  andPeneling  thefummons,  moved  ta 
ebange  the  ventee.  Per  Cor.  he  fliould  have  applied  to  change  the  venue  looner  ^  the  rule  muft  be  dif- 
cbngsd.    Rep.  of  Praft.  in  C.  B.  i»6.  Hill.  9  Geo.  i.    Ball  v.  Young. 

[   139  ] 

4.  In  ajfiimpfit  the  plaintiiF /oiW  the  promifc  to  Stafford/hire.  6  Mod.  175. 
The  declaration  was  delivered  in  Eqfter^term  :  and  a  motion  being  ^*  '^^' 
made  in  Trinity^teim  to  change  the  venue  [into  London]  Holt.  s.'c.  But' 
Ch.  J.  faid,  that  unlefs  it  appears  in  the  declaration^  that  the  plaintiff  ^i^^  Ch.  j. 
VHU  not  intitled  to  a  plea  to  enter ^  we  expe£l  an  i^fidavh  when  the  ^'^'^^^ 
declaration  was  delivered^  that  the  Court  may  be  afcertained  thereby,  a  nuntwy 
aSalb66g.  pi.  c.  Trin.  3  Ann.  B.R.    Crockett's  cafe.  caufe,  tad 

^     ^     ^  ^  thedcelart. 

dsB  of  Sailer  Itrmy  in  which,  though  it  were  the  firft  day  of  the  term,  he  could  not  have  a  plea  to 
enter,  be  thought  this  out  of  the  reafon  of  the  rale,  and  therefore  an  afidavit  trnnecegarj ;  hot  here,  be- 
caok  if  the  aOion  were  laid  in  London,  there  muft  be  1 5  days  between  the  tcfte  and  return  of  tht 
frocds,  and  fo  the  plaintiff  could  have  no  trial  till  Michaelmas  xtxm,  the  Court  held  him  up  to  the  rak« 


the 

for  ui  J  vTAiiuun'^  «u^i.iuii9   uic  pi<iiiii.iu   iido  1119   cicw^iiun  lu  lay  tranjitory 

his  aAton  where  he  pleafes ;  therefore  he  fhall  not  change  it,  ^aiont  the 
chough  the  defendant  may,  on  caufe  (hewn.     I  x  Mod.  198.  pi.  15.  ^^'j^^. 
Mich.  7  Ann.  B.  R.  Withers  v.  Baker.  tory  iUaZl 

but  the  de- 
fendant might  transfer  it  to  the  right  county,  unlefs  the  plaintiff  would  be  hand  hy  rule  to  give  mattrUH 
emdeme  offoaufaB  in  the  county  where  he  laid  it.     Per  Cur.     la  Mod.  515.  Pafch.  13  W.  3.  ia 
tbe  cak  of  the  Okrporacion  of  Orlbrd. 

6.  A  rule    to  change  the  venue  was  difcharged,    defendant  t  S*  P* 
having  had  time  by  a  judges  %  order  to  pleads  confenting  to  plead  ^^^•'* 
on  ijffiiohle  plea^  and  to  take  notice  of  trial  within  term,     Banics's  c.  B.  340. 
Notes  in  C.  B.  333.  Mich.  7  Geo.  2.  Hardrifs  v.  Sandell.  Mich.  10 

Geo.  %, 

yewby  v.  Burton.  ■  8.  P.  Ibid.  146.  Eafter,  \i  Geo.  2.  Gouthoufe  v.  Blaxland.— So  whet* 
the  defendant  had  Jummoned  plaintiff  kef  ore  a  judge  for  time  to  plead,  though  thefummon*  was  difchargedf 
and  no  order  obtained,  a  rule  to  change  the  Tcmic  was  difcharged.  Baraei'i  Notes  in  C.  B*  333.  Mwh. 
7  Gee.  a.    Slntlcton  v.  X^accy. 

IC 
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k  was  fadJ,  ujton  Yiearin^  coun^  on  both  fi^es,  that  defendant  ^inaot  regalirly  nure  ttf  change 
^  venue,  afier  taking  out  a  judgfi  fummons  fir  time  to  plead,  Barneses  Notes  in  C.  B«  337,  33s* 
HIU.  9  Geo*  1.  Fa\3  v*  Young.  '  «■  ■  S.  ?•  Barau's  Notes  in  C«  B.  344*  Mich,  iz  Geo.  x« 
JUit  T.  Chorke. 

7.  The  venue  was  laid  in  Yorkfliirc  inftcad  of  London  By  mif' 
iBke  of  the  agiHtf  contrary  to  the  inJlruBions  received  from  the  country 
attorney  (his  client),  as  appeared  by  affidavit;  a  rule  had  beext 
made  in  the  Treafury,  upon  hearing  the  agents  on  both  fides,  to 
amend  the  declaration,  plaintiff  confenting  to  give  an  imparlance  | 
but  the  Court  difcharged  that  rule>  as  being  without  precedent. 
Hht  plaintiff  after  he  has  made  his  eleHion  as  to  laying  the  venue^ 
cannot  afterwards  change  it,  Barnes's  Notes  in  C.  B.  334.  Eafter, 
7  Geo.  2.    Jarratt  v.  Dawfon. 

Sv«h  t-mo-       8*  It  was  moved  the  lafi  day  of  the  term  to  change  the  venue. 

•l^****^*-  Per  Cur.  it  can  not  now  be  done,  as  there  is  not  a  day  left  in 

I^I^J^^    the  term  for  plaintiff  to  ihew  caufe.  Barnes's  Notes  in  C  B,  33(S« 

notice.        Eafter,  8  Geo.  2.    Wood  v.  Winch* 

Ibid.  345. 

BIM.  X2  Geo.  %•  TffoMcirit  ▼.  Rand.  And  adds,  note,  the  writ  was  |«tamabte  the  fecond  retnnC 
of  the  tenti,  and  declaration  delivered  February  8.  fo  that  defendant's  atitrnfy  tmld  n$t  frocmn  am  tfi^ 
d^a/hm  hit  cl'tnt  iu  the  country jfo  at  to  movejocner, 

9.  After  a  rule  to  ihew  caufe  why  the  venue  ihould  not  bo 
changed  was  made,  and  before  the  day  offbenving  caufe  the  defend' 
0nt  pketdedy  which  it  was  infifted  was  a  waiving  of  his  role,  yet 
the  Court  made  the  role  abfolute,  feeing  his  firft  application  to 
the  Court  to  change  the  venue,  was  made  before  the  plea  pleaded* 
Rep.  of  Pra£l.  in  C.  B.  136.  Mich.  10  Geo.  2*   Lucas  v*  Rudd. 

10.  Defendant  having  moved  to  change  the  venue  upon  the 
common  affidavit,  it  was  objed:ed  that  he  had  Gained  tiffmfr&m 

C  <4^  ]  a  judge  to  petfeB  his  bail ;  and  therefore  the  motion,  canid  tod 

late^  but  the  objection  was  over*ruled.    Barnes's  Notes  in  C.  B» 

340.  Mich.  10  Geo.  a.    Newby  v.  Burton. 
*^'  •^  1 1 .  On  rule  to  fliew  caufe  why  venue  (hould  not  be  changed^ 

c!b.*  1 50.  plaintiff  objefled,  that  defendant  had  obtained  ajudgis  order  for  an 
Mich.  1$  imparlance^  and  could  not  afterwards  move  to  change  the  venue  ; 
Geo.  %•  ()||t  the  obje&ion  was  over -ruled.  This  is  not  matter  of  favour 
feem^to  be  ^^'^  ^*™^  ^^  plead)  but  of  right ;  the  judge  would  riot  have  ordered 
S.  C«  an  imparlance,  if  defendant  had  not  been  intitled  to  it  by  how^ 

The  rule  was  made  abfolute.    Barnes's  Notes  in  C.  B.  346^  347^ 

Mich.  13  Geo.  2.   Blackftock  V.  Payne. 


(Y.  a.  6)     Venue  changed  tn  what  Place. 

i.   iT  was  moved  to  change  the  venue  into  Chefter  s  and  it  wai 
*  granted  per  Cur.  becaufe  this  court  can  fend  dowti  the 

record  by  mittimus.     2  Ld.  Raym.  Rep.  1418.   Trin.   12  Geo» 

B.R.    Godfrey  V.  Philpot. 
Hiidradds,         2.  A^ion  for  words  WZ&  laid  in  London,  aftd  a  motion  w^  ntade 
note,  Ea«.    to  changc  the  venue,  upon  affidavit  of  the  words  being  Jpoken  in  the 

Dowser  ^^^^"  ^f  S9;///^/i;/?//<?ff ;  but  denied  upon  hearing  counfel  on  both 
'      *  fides, 
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Uetf  becaufe  tlie  Court  did  not  ufe  to  change  the  venae  into  a  city^  $  Oco.  z. 
§r  town  and  county  within  itfelf,  without  confent  of  the  parties.  ^^  ^*"* 
Rq).  of  Prad.  in  C.  B.  361  37.  Trin.  13  Geo.  i.    Gardiner  v«  motion  to 
Forbes*.  ^««e  th« 

veoueyrMi 
MHJJkfeit  f  the  tity  o/Terk,  wtf  denied.     And  RoBiNt  v.  WsBBmn,  Hill.  i  Geo.  a.  a  motion  M 
fiufligc  the  vcnoe/rMi  MiJMtfex  to  the  city  ofExsn^  was  denied.  ■$.  P.  Where  tiie  motion  was  to 

cfaaase  the  irome  ftom  Loodoo  to  Exeter.  '  Rep.  of  Pfa£k»  in  C  B.  8a.  Hill.  6  Geo.  a.  Lane  t* 
KswMAii.  And  the  book  fays,  that  Trin.  6^7  Geo.  a.  between  Cowling  v.  Reynoldsoit^ 
tbe  like  motion  waa  again,  tor  tlie  fame  rcafon,  dented  by  the  Court.  'Barhcs*!  Notes  ia 

C.  B.  ^3a.  Mich.  6  Geo.  a.  S.  C.  'the  motion  being  to  change  the  venne  from  London  to  the  citf 
af  York. 

But  on  a  motion  to  change  the  rtntat/rom  the  county  oiMuUUfex  to  Lwdon^  on  affidavit  that  th« 
«anle  of  aAion,  if  any,  arofe  in  London ;  the  Court  ordered  the  'venue  to  be  changed ;  lor  London  haf 
always  been  confidered  in  this  refpeft  as  a  county  at  large ;  and  fuch  motions  have  uiuaUy  been  granted^ 
ihemgb  met  to  any  other  city  or  town,  which  is  a  tommy  ofitJ«lf»  Rep.  of  Praft.  in  C.  B.  41.  HilU  x  Geo.  >• 
Biddolpb  U  al.  V.  Browne. 

*  3*  After  a  motion  to  change  the  venue  from  London  into  the  The  Caoit 
county  of  the  city  of  Tori  had  been  denied^  it  was  prayed  it  might  ^iJ]JJ^*^ 
be  changed  into  the  county  at  large  (York) }  which  was  alfo  denied  the  venue 
per  Cur.  becaufe  that  is  not  the  true  county  nvbere  the  caufe  of  oBion  fromHan^ 
didarife.    Barnes's  Notes  in  C.  B.  33  a.  Mich.  6  Geo.  2.   Cow-  poTfe^iire, 
ling  T.  Reynoldfon.  upon  affida* 

▼it  that  the 
canfeisf  adion  arofe  in  Pool*  which  is  a  town  and  county  in  itfidf  (it  being  admitted  that  it  could  not  be 
removed  to  Fool  for  that  reafon).  But  denied  it»  there  being  no  conieat.  2  Barnard.  Rep.  285. 306* 
Txia.  6  Geo.  a.    Damon  v.  JeUicffe. 

4*  It  was  moved  to  change  the  venue  from  Cumberland  into  R«p«  of 
Lancajbire^  which  being  a  county  palatine,  the  motion  was  denied.  ^^'  *■ 
Barnes's  Notes  in  C.  B.  332.  Mich.  6  Geo.  2.   Herbert  v.  Shawe.  tha.*  I* 

yGeos. 
ft.  C  And  faya  the  Court  hat  conftantly  denied  fuch  motions  fof  chan^ng  the  veaae  into  m  iommij  . 


5.  A  rule  was  made  to  change  the  venue  from  Norfolk  into 
Lmden*    Sir  Samuel  Gerhard's  cafe  in  Saik.  670.  was  cited  to 
fliew  that  a  rule  had  been  made  to  remove  a  venue/r^m  a  county  at    [  141  J 
Urge  i$tto  London.     Barnes's  Notes  in  C  B.  337.   Trin.  8  & 
9  Geo.  2.    Bickley  v.  Mackerell. 

<$«  It  was  moved  to  change  the  venue  into  Durham,  or  an  adjacent  I^cp*  of 

mnaty  where  the  e^fes  are  held  twice  a  year,  upon  the  common  ^]*g '  J°  ^ 

affidavit.    The  motion  was  denied.    Barnes's  Notes  in  C.  B.  337.  s.'c'  b  '* 


<7 
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▼•  C0CXUI9  (aysy  the  Court  refufed  to  change  the  venue  re  a  county  foUtinu 


fiilL  o  Geo.  2.    Crafter  v.  Cockerell.  onw 

^  CxASTBtt 


7.  The  venue  was  changedyrsm  the  county  of  Cumberland  to  the 
city  of  London^  upon  the  common  afEdavit.  Barnes's  Notes  in 
C  B.  338.  Eafteri  9  Geo.  2.    Lutwich  v.  Eames. 

8.  It  was  faid  that  the  Court  does  net  ufe  to  change  the  venue 
te  any  county  where  the  afftfes  are  held  hut  once  a  year.  Rep.  of  Pra€t;. 
inC  B.  129.  Hill.  9  Geo.  2.    Craftell  v.  Cocker. 

9.  On  2i  policy  ofinfurance  a  rule  was  made  to  (hew  caufe  why 
^  venue  (houM  not  be  changed^<M»  Cumberland  to  the  city  of 
Bri^  or  Somerfetjhire^  (the  adjacent  county^)  at  plaintiff^ s  eU^on^ 

It 
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It  was  flicM'n  for  caufc,  that  the  rule  was  unprecedented  and 
againft  the  courfc  of  the  Court  j  for  though  in  an  aaion  on  poUcv 
of  mfurance  the  venue  may  be  changed,  yet  it  cannot  be  to  a  citv 
or  adjacent  county  at  plaintilTs  cleaion,  and  thereupon  the  rule 
difcharged-  Barnes's  Notes  in  C.  B.  339.  Trin.  lo  Geo.  2 
Lutwidge  V.  Wilcox. 

10.  Venue  was  changed  Ji-om  London  to  MiddUfex,    Barnes's 
Notes  m  C.  B.  348.  HilL  13  Geo.  a.    Stonehara  v.  Dent. 


Fol.  6ix* 


(Z.  a)     Per  Pais.     Vifne.     In  what  Cafe  the  Vifne 
fhall  come  out  of  2  or  more  Vills  in  the  fame 
See  (A.  b).       County. 

?ir^chei  C^'  I^  '''5^'5/J  i»  D.  dtknA?Lnt  pleads  a  releafe  dated  at  S.  in  the 
s/c!'  fi^^  ^^"^^^h  »n  which  witnefles  are  named.     The  plaintiflF 

denies  the  deed.    This  iflue  Ihall  be    tried  by  both  places 

50E.3.  I.] 

[2.  If  the  iflue  be  nvhciher  5  acres  in  B.  are  held  of  W.  as  of  his 

manor  of  D.  orofC.  as  of  his  manor  of  K.  this  ought  not  to  be  tried 

by  B.  only,  but  by  B.  and  K.    Mich.  7  Ja.  B.  Bond's  case  : 

Per  Curiam.] 

Becanretlie        [3.  If  it  be  pleaded  that  E.  hadijfue  J.  horn  in  another  vill  than 

WrA  wit       ^^^^  '*^  ^^"^  '•''  ^^^  ^^^  other  fays  that  E.  had  nofuch  ijfue  %  this 

is  the  fame  ftall  bc  tried  by  both  vills,  and  not  only  where  the  land  is, 

county,  the    1 1  H.  4.  75.  Adjudged.] 

awarded  from  both  coDntiei ;  but  if  the  place  of  birth  had  been  alleged  in  a  foreign  county,  the  Tifbe 
ihould  be  only  where  the  land  is;  per  Thime.     Br.  Vifne,  pi.  35.  cites  11  H.  4.  7a,-__S  P 
fti  to  fuch  plea  of  birth  io  anoihcr  county,  and  the  ifliieas  here.   Br.  Vifoe,  pi.  33.  cites  11  H.  4.  csl   * 

[4.  If  the  iflue  be  whether  D.  he  horn  before  marriage  a^A.or 
fvithin  marriage  at  B.  in  the  fame  county^  this  fliall  bc  tried  by  both 
vjUs.     II  H.  4.  84.] 

[5.  But  if  the  iflue  bc  whether  be  was  born  before  eftHmfals. 
tr  14^  ]  it  (hall  be  tried  by  the  afllfe.     1 1  H.  4.  84.]  ^ 

s.^cl^but^'  f^-  ^"  *  r^/^'m,  if  the  defendant  avows  becaufe  the  ^plairOiff^ 
p.  p.  viz.  ^^^^  the  place  where,  isfc.  of  him  by  fealty  and  renty  as  of  bis  manor 
"r-^Ift*  ^^'  '^  /*<?>«»  county,  but  in  cither  vill  than  where  the  land,  ^V 
^en?  for"  V'?'^*  J^^^  f ''"^^'  ^'^  ^"^  which  thc  plaintiff f^ys,  that  be  holds 
common,  the  land  oj  J.  b.  as  oj  hu  manor  of  S.  C5*r.  without  that  that  he  holds 
the  venire  of  the  defcndant^as  of  his  manor  of  D.  by  fealty,  &c.  This  ifluc 
from'w.  *^^^  ^^^^^  ^"^^  ^^h  l>y  the  vill  where  the  land  lies,  but  by  that 
whereas  it  vill  and  the  Till  wjiere  the  manor  lies  alfo.  Tr.  3  Ja.  B.  R.  by 
was  moved  2  againft  I.  Tr.  iija.  B.  R.  between  Stil  well.  Plaintiff^ 
jud'gment;    AGAINST  Ancell  AND  RiDER.    Per  Curiam. J 

that  it  fliould  have  been  from  W.  and  T.  And  Dodcridge  J.  faid,  that  the  ven.  fac.  is  to  be  from 
the  place  where  the  land  is,  and  where  the  common  is  j  and  fo  where  the  common  it  appendant.  The 
Court  was  clear  of  opinion,  that  the  venire  facias  here  in  this  cafe  was  mif-awarded  :  for  tT  is  not  withia 
thc  manor  of  W  and  thc  venire  facias  being  here  of  W.  faying  nothing  of  T.  is  not  well  awarded  •  for 
tie  fame  ought  to  have  been  of  both,  vir.  of  T.  and  W.  And  therefore  by  the  rule  of  the  Court  judt- 
xnenc  was  arretted,  and  a  venire  fac.  de  novo  was  granted*  '  J  "^ 

*  Orig.  is  (defcndjAt). 

[7.  Midu 
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[7.  Mich.  13  Car.  B.  R.  between  Sherlock  and  CHAMDtER,  !••  395-  ?>• 

where  the  defendant  faid,  that  be  holds  the  land  mentioned  in  the  J.ocV"" 
avowry f  and  other  land  by  thefervices  mentioned  in  the  avowry^  loith^  Craw^  ' 
out  that  that  he  holds  the  faid  land  only  by  the  faid  fervices  of  »*i«iS.C. 
the  manor.     Per  Curiam,  this  ought  to  be  tried  hy  a  venue  frpm  buuhlut'^* 
the  place  where  the  land  lies,  and  from  the  manor  alfo.]  wu  helped 

by  the  (la- 

1«te.    IVrtot.  Car.  (abfente  Bramfton.) Crd.  C.  480.  pi.  1.  S.  C.  held  accordingly,  that  the  trial 

by  theooaimoo  law  ought  to  have  beea  per  vidntcam  of  both,  and  that  fuch  mif- trial  iiad  beeo  caule  of 
icraial ;  but  that  it  is  aided  by  2 1  Jac.  cap,  1 3. 

[8.  In  dower  if  the  iflue  be  whether  demandant  was  above ^g  years  Br.  Vifiie, 
at  the  death  of  her  baron  or  not,  and  demandant  alleges  Jhe  was  born  K**^'  *'^ 
in  other  vill  in  the  fame  county j  die  venue  (hall  come  from  both 
places ;  that  is  to  fay,  where  the  land  is,  and  where  the  birth 
is  alleged,  becaufe  it  is  in  the  fame  county.     21  £.  3.  28.  b. 
Adjudged.] 

[9.  In  account  brought  in  London^  defendant  pleads  the  releafe  of 
the  plaintiff  in  London  ;  to  which  t\it  plaintifffays^  that  at  the  making 
he  was  within- age ^  and  fays  that  he  was  born  in  Fleet-flreet :  to  which 
defendant  fays y  that  he  made  the  deed  in  Thames ^flreet^  at  which  time 
the  plaintiff  was  of  full  age ;  the  venue  (hall  come  from  the  one 
place  and  the  other.     22£.  3.  i.     Adjudged.]  e^^A^^  ^^ 

[  I  o.  In  nformedony  if  the  tenant  pleads  a  releafe  in  bar,  dated  at^  S»  •  Fol.  613. 
and  demandant  fays  that  he  was  imprifoned  at  D.  at  the  makings  this  ^     "v     -^ 
Ihail  be    tried    at    D.    where    the    imprifgnment    is    alleged. 
«E.  3.  16.] 

[11.  If  the  prebendary  of  G.  brings  annuity  againfi  the  parfon  of  B*  A  h]fi<>f  be- 
and  counts  of  a  prefcription^  and  alleges  afeifin  in  S.  all  being  in  the  j"!^^^,^ 
fame  county,  and  the  feifin  in  him  by  whom  fei/tn  ir  alleged  is  traverfed  :  granted  tb€ 
this  (hall  be  tried  by  the  one  vill  and  the  other,  and  not  by  the  vili  *«'<w»u/. 
of  G.  where  the  body  of  the  prebend  is.     2  H.  5.  3.  Adjudged.]  Jiw'of  ^^ 

them,  which  fliould  be  firft  vacant ;  and  the  dean  and  chapter  confirmed  the  grant.  The  bljbef  died^ 
then  0M  ^  the  prebends  hecsme  nfvid,  and  the  fucceeding  biHiop  granted  it  to  another ;  the  AvAgraHtet 
tnu^bt  a  ^ttare  im^idit  in  the  county  of  the  city  of  Litchfield,  vben  the  cathedral  church  is,  and  not 
vhere  the  body  ot  tiie  prebend  lies;  and  this  by  the  opinion  of  the  Court.  D.  194,  p!.  33.  Mich. 
x&3£lis. 

12.  Trefpafs  of  battery  atB.  The  defendant  pleaded,  that  defon 
o^ault  demefne  at  H,  The  plaintiff  faid,  that  de  fon  tort  demefne, 
nvHhoutfueh  caufe  i  and  vifiie  was  of  both  places,  inaimuch  as  they 
were  in  one  and  the  fame  county.  Br.  Vifne,  pL  54.  cites 
21  H.  6.  22. 

13.  EjeBionefirmA  of  a  reBory  in  A.,  B.,  and  C,  and  tried  for  the 
plaintiff  by  a  vifne  out  of  A.  only.  Verdi£l  and  judgment  for  the 
plaintiff,  but  revcrfed  upon  error  brought ;  for  the  vifne  fbould  he 
from  all  three  vills,  5  Rep.  36.  b.  Trin.  30  Eliz.  in  Scacc. 
Baynham's  cafe. 

14.  In  a£lion  on  the  cafe  for  a  way,  the  declaration  was  of  a   C  M3  ] 
way  from  A.  to  B,  and  from  B.  to  C.    The  venue  ought  to  be  from 

A.  the  iirft  place,  and  C.  the  laft  place ',  cited  by  Warburton 
J.  Mo.  862.  in  cafe  of  Cumberland  v.  Cumberland,  as  adjudged 
inB.R. 

^5'  la 
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15,  In  waftc  for  njoajle  done  in  3  villages  A,  -R,  andA.^  and 
tjjigned  wqfie  in  B.^  F,,  and  A.,  and  alfo  L.  not  mentioned  in  the  tutitp 
there  were  iSJiveral  iffues^  and  one  venire  facias  to  tr^  all;  and 
this  the  Court  held  to  be  well  enough  to  avoid  multiplicity ;  but 
then  the  nyenire facias  muft  arifefrcm  all  the  places  from  whence  the 
iffues  arife^  and  from  no  morcy  as  a  common  venire  facias  for  one 
ifTue  ought  to  be ;  but  here  it  did  not  arife  from  B.  a  place  men- 
tioned, and  it  did  arife  from  L.  another  place  not  mentioned 
in  the  writ ;  and  becaufe  the  venire  facias  could  not  be  made  good 
in  part,  and  void  in  part,  and  efpecially  becaufe  a  place  was  added 
to  the  venire  facias  which  was  not  mentioned  in  the  writ,  which 
place  could  not  be  applied  more  to  one  iffue  than  to  another :  it 
was  held  ill  in  all.  Hob.  37.  pi.  43.  Cumberland  v.  Cumberland* 

1 6.  If  there  be  tv)0  places  which  have  equal  notice  of  the  matter^ 
there  the  venire  facias  (hall  be  of  both  places.'  Bulft.  48.  Mich. 

8  Jac.  in  Lyfkerrit's  cafe. 

s«t(z.a).  (A.  b)     In  what  Cafes  It  (hall  come  out  of  two  or 
more  Vills,  and  where  not^  in  the  fame  Counter* 

[l.  iN  trejpafs  for  entry  into  a  manor,  if  defendant y^^/  in  Jff. 
•*  parcel  of  the  manor ,  and  plaintiff'  replies  not  parcel  of  the 

manor ;  and  fo  at  iffue ;  this  may  be  tried  by  the  vill  of  B.  and  the 

manor.  Tr.  8  Ja.  B.  Sidley's  cafe,  per  Curian;i.  Mich.  8  Ja.  B. 

per  Curiam.] 
Cro.J.  3*7.  C-i*  If  aw  iffue  be,  whether  within  the  manor  ^f  Margrave  there 
pi.  4*  Mich,  las  been  time  whereof  memory,  (5*r.  tie  manor  of  Mzx&dd  demifed 
V  ^'  and  demifahle  by  copy  of  the  court  of  the  manor  of  Margrave ;  the 
MooRr  T.  -  venue  may  be  from  the  manor  of  Margrave  only,  becaufe  the  iffue 
Good.  arifcs  upou  the  cuftom  within  this  manor,  and  it  appears  that  the 
s.^c.*and  tenants  of  Marfield  are  parcel  of  the  manor  of  Margrave,  alfo  it 
incnor  appears  that  the  manor  of  Marfield  is  within  the  manor  of  Mar- 
brought       ffrave.    Co.  11.  Nevill,  18.I 

npftiithif       ^  •* 

pointy  the  judgment  jn  C.  B.  was  affirmed.  i  Bulil.  135.  GoooctooMS  v.  Mooit,  S.  C. 

accordingly,  and  that  the  9  £•  4«  50.  does  not  warrant  the  venire  taciaa,  in  this  cafe,  to  be  of  both  pbces* 
•— -Jeok.  340.  pi*  93*  S.  C. 

[3.  If  the  iflue  be,  whether  an  advowfon  in  an  hundred  be  in  grt^e 
or  appendant  to  a  manor  in  another  hundred,  it  ihall  be  tried  by  both 
hundreds.    9  H.  6.  66.2 

[4.  In  a£):ion  of  wafleforwqjle  in  two  vills  in  the  fame  county,  the 
venue  ihall  come  from  both  vills^  if  no  wajle  done  be  the  iffue, 

9  H.  6.  42.  b.] 

[j.  In  trejpafs  of  battery  in  D»  if  defendant yo^j/fif/  defon  ajfaub 
in  S.  znA  plaintiff  fays  of  his  own  wrong  without fuch  caufe,  the  venue 
fiiall  come  from  both  vills.  9  H.  6.  63.  b.] 
til  Tepfcvift  £g.  In  trejpafs  of  grafs  fpoiled  in  S.  if  defendant  jufiifes  there  by 
w  upoa  fi^^^  if^  common  appendant  to  his  franhtenement  in  2>.  of  which  be^ 
%frej<rip'  isfc.  kovc  been  fdfed  time  whereof  memory,  ^c.  ii  the  plaintiff  tra* 
tiunforetm^  ^^rfes  the  feiftn,  it  fliall  be  tried  by  both  vills.     %o  E.  3.  26.  b.] 

flicff  in  N,  '' 

tAtctii§M  tt  Und  in  Ik  and  tlie  vcMr«  veatfr^m  i\'.  tnlyt  and  found  lor  the  plaintiiT/who  prayed  judg« 
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aHit«  infifljng  diat  tlie  trial  miy  be  in  one  place  as  well  at  tn  the  other-  B«t  tlie  Court  held  it  illy 
tad  tbat  the  *  ipnue  ihoold  come  from  both  places  wheo  che  matter  arifes  in  both,  an4  it  19  not  helped  hf 
cbe  Aatote  of  jeofaylet,  it  being  a  matter  mif- tried  ;  and  thereupon  the  counfel  advifedhis  client  to  cakea 
aewvcaife  facias.     Goldib.  37.  pi.  xa.  Mich.  29  Ells.  K.nigiit*s  cafe. 

£7.  In  annuity  agtnnfl  a  parfon  upon  an  annuity  by  prefiriplhn^  if  See  (O.  a) 
yjj^it  ht  aUeged  in  other  place  than  where  the  chur^  is,  but  within  the  ^^  *'  ^*^^ 
fame  county,  and  the  iflue  is  upon  the  prefcription  it  fhall  be  tried  by 
both  vilk.    10  H.  6.  ip.] 

[8.  &  if  the  annuity  be  brought  in  Devon  where  the  church  Up 
and  ftt^n  is  cJUged  in  Exeter,  and  ijfue  is  upon  the  prefcription,  upon 
eevermeni  that  parcel  of  the  city  of  Exeter  is  in  guildable,  and  out  oftht 
francbife,  emdfo  may  join  with  the  county,  (where  the  refidue  of  the 
city  cannot  join  with  foreigners,)  the  venue  (hall  be  from  the 
▼ifne  which  is  out  of  the  franchife,  and  from  the  other  \  for  they 
are  in  one  county.     10  H.  6.  19.  adjudged] 

[9.  If  a  thing  be  alleged  in  a  city,  as  in  TTork,  and  the  trial  upon 
the  iflue  is  to  be  by  the  city  and  the  county,  and  the  city  hasfuch  privi^ 
lege  that  it  cannot  Join  with  foreigners,  yet  if  part  of  the  city  be  out  of 
tbefranchife,  and  within  the  county,  the  venue  fhall  be  by  this  part 
of  the  rity,  and  by  the  county.     lo  H.  6.  19.  b.] 

fio.  In  a^ion  upon  the  cafe,  if  the  plaintiff  i^^/ar^/  of  a  trufi  at  D*  TriaU  per 
and  of  a  tort  at  S.  and  the  defendant  pleads  not  guilty,  if  it  appears  ^^^  '°5- 
that  the  trufl  is  not  material,  inafmuch  as  it  is  not  materially  aUeged,  ^  ^\ 
the  venue  f  fhall  be  only  from  S.  and  not  from  both  places.     Tr.  f  Foi.  6x4. 
8  Ja.  in  the  Exchequer,  between  %  Levison  and  Kirke,  adjudg-  *    -^    -^ 
cdinarreft.]  L^*?''.^^' 

-'  _  Ob.  1  nn.  . 

7  Jac  S.  C.  in  the  Exchequer ;  and  the  trial  being  from  both  parifliet,  was  agreed  per  Cur.  to  be  a  mif« 
trtil  \  for  the  truft  not  being  efic^hjaily  ihewed  in  the  declaration^  the  tru/fc  is  now  only  an  inducement^ 
and  therefore  needs  not  be  ihewed  within  what  parilh  it  was  made,  and  therefore  a  new  ven.  fac  was 
granted.  Cro.  J.  265.  pi.  30.  Lewfon  v.  Kirke,  S.  C.  accordingly. 

11.  Afjlfe  of  land  in  two  wapentakes,  viz.  in  L.  and  K,  and  the 
pannel  was  all  of  K.  and  none  of  L.  and  therefore  the  array  waa 
challenged,  and  quaflied  upon  this  being  found,  Br.  Challenge^ 
pi.  128.  cites  28  AiT.  3B. 

12.  In  trefpafs  for  entering  into  the  manor  of  D.  in  S.  vifne  fhall  -^^'intrpf- 
bcof  S.     Br.  Vifne,  pi.  81.  cites  6  H.  7.  3.  ulll^h:.' 

ib*  rnaner  o/D,  vifne  /hall  be  of  the  vifne  of  the  manor,  notwithftandingthat  it  be  alleged  that  the  manor  ii 
lA  S.  for  this  is  no  pica  for  the  rcafon  aforefald,  becaufe  the  vifne  appears  before.    Ibid. 

I 

13.  Forcible  entry  into  the  manor  of  2).  in  D,  the  defendant  faid 
that  nofuch  vill,  hamlet,  or  lieu  conusi  out  ofvill  and  hamlet  within 
the  fame  county.  And  a  good  plea  by  reafon  of  the  vifne  ;  for  now 
the  vifne  fhaU  be  of  D.  but  if  he  had  faid  in  the  manor  of  D, 
without  more,  then  well ;  for  there  the  vifne  fhall  be  of  the  manor 
of  D.  quod  Huffey  &  Fairfax  concefferunt.  Br.  Vifne.  pi.  118. 
cites  IX  H.  7.  22,  23. 

14.  In  replevin  the  defendant  avowed  damage  feafant,  and 
intitied  himfelfto  thefranilenement,for  cutting  a  tree  contra  confiietu^ 
inem  manerii.  The  plaintiff  made  title  and  traverfed,  abfque  hoc 
that  he  cut  contra  confuetudinem  manerii  t  and  this  iiTue  was  tried 
m  anodier  vill,  and  not  in  the  manor,  which  was  infifted  to  be  a 
nuf-crial,  becaufe  the  vifne  ought  to  be  from  the  manor>  and  the 

xo  ^  vfll 
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vill  where  die  tree  was  cut,  the  ifluc  not  being  upon  the  cutting 
only,  but  upon  the  cutting  contra  confuetudinem  mancrii  •  and 
that  where  cuftom  comes  in  queftion,  it  ought  to  be  tried  by  the 
vifne  of  the  manor.  Sed  non  allocatur,  becaufe  the  cujlom  is  not  in 
queJHwy  the  traverfe  being  in  the  negative ;  which  does  not  affirm 
the  cuftom.  And  Doderidge  faid  that  this  vill  may  be  within  the 
C  145  3  manor ;  and  fo  judgment  was  given  according  to  the  verdift. 
Palm.  170.  Pafch.  19  Jac.  B.  R.    Lothwell  v*  Clinton. 

15.  Debt  for  rent  was  brought  in  Middlefex.  The  defendant 
pleaded  an  entry  brfore  the  rent  duey  and  that  he  was  held  out^  (jTr.  at 
D.  in  Hertford/hire^  where  the  lands  lay.  Iffue  was  taken  thereupon 
and  tried  in  Middlefex.  It  being  moved  that  this  was  a  mif-crial, 
the  other  fide  infifted  it  was  aided  after  verdidl  by  the  ftatute  of 
jeofails.  But  it  was  anfwered,  that  a  local  juftification  will  alter 
the  cafe,  and  the  locality  was  neceilary  in  this  cafe.  And  per 
Cur.  this  is  a  mif-trial,  and  a  ven.  fac.  de  novo  was  awarded. 
Comb.  75.  Hill.  3  &  4  Jac.  2.  B.  R.    Lander  v.  Elliot. 

(B.  b)  Per  Pais.  Vifne.  In  what  Cafes  it  fhall 
come  out  of  two  or  mofe  Vills  in  the  fame 
County.     In  refpeSl  of  the  Iffue. 

[l  •  T  N  a£^ion  of  waftefor  wafte  in  A.  and  S.  if  it  be  pleaded  that 

^  A*  is  a  hamlet  ofB.  without  that  that  it  is  a  vill  by  it/elf  ^  though 

A*  and  B,  are  in  divers  hundreds^  yet  becaufe  this  iflue  is  taken 

upon  the  negative^  whether  it  be  a  vill  by  itfelf,  the  venue  (hall  be 

from  A.  only;   for  the  iflue   is  taken   upon  this  point  only. 

9  H.  6. 66.  Curia.] 

So  in  aaion       [2.  In  trefpafs  in  a  vill,  defendant  jujlifies  in  another  if  the  /&« 

^W>'/ir*       fe  made  parcel  of  the  ijfue^  the  venue  (hall  be  from  that  only. 

n»ords  fup-      9  H.  6.  63.] 

pofed  to  be 

Jfoken  at  B.  in  the  county  of  S.  the  defendant  fald  befpile  tbem  upon  mi  iffue  tried  Mt  C.  m  the  county 

of  W.  and  becaufe  the  venire  was  of  B.  in  the  county  of  S.  ^here  it  ought  to  have  heen  ofC'm  the 

county  of  W.  where  the  juftification  arofe,  the  judgment  was  reverfed.     Cro.  £.  468.  (bit)  pi.  iS. 

Hill.   38£lic.  B.  R.     Bowycir^s  cafe.  «i»Mo.  410.   pi.  557.   Bowrxa  v.  JsKr)MS>  S.  C. 

accordingly. 

So  in  a^ion  for  words,  viz.  calling  bim  tbiefat  X).  in  com,  E.  the  defendant  jufifiedfor  that  he  bad 
efmmitttd  a  robbery  at  JV.  in  the /ami  county ,  ifTue  de  fon  tort  demefne.  The  venire  was  awarded  from 
D.  where  the  words  were  fpoken,  and  a  trial  thereupon,  and  held  to  be  ill,  and  a  new  venire  fac  awarded 
from  the  vifne  of  W.  where  he  juftified}  and  a  verdid  for  the  plaintiff,  and  judgment  tbereupotn.  .it 
was  moved  that  the  venire  fac.  ihould  have  been  from  D.  as  well  as  from  W.  Sed  non  allocatur ; 
for  by  the  j unification  the  words  are  conft/jid^  and  the  ifllie  is  only  upon  thecaufe.  Wherefore  thejudg- 
ment  was  affirmed.     Cro.  870.  pi.  5.  Hill.  44  Elif.  B.  Ft.     Clerk  v.  James. 

AdJon  for  words,  for  calling  bim  a  perjured  per  Jon  at  D,  in  EJfex  ;  and  ddcnduxtjujlified^fortbattbe 

plaintiff  nvas  perjured  in  bit  amyoer  in  Chancery  %  at  Weftunnfier  in  the  comity  ^  Middl^ex^  and  fo  juftiii«l 

the  words  at  D.     The  plaintiff  replied  de  injuria  fua  propria  ;  and  the  venire  facias,  by  the  award  of  the 

Court,  was  directed  to  the  fheriffs  of  Middlefex ;  for  thejuflification  arifes  there,  and'  Swords  were  cw- 

/(ffid.     Cro.  E.  261.  pi.  48.  Mich.  33  &  34  Elis.  B.  R.     Ford  v.  Brook. 

Br.  London,  [j.  In  appeal  ofmaihem  in  a  ward.in  London^  \( AtftnAzntju/Hfies 
pi.  21.  Cites  ^^  ^^^^  ward  there  without  any  traverfe^  and  plaintiff  replies  defon 
Br.  vi  fnc,     tort  demefne ^  it  (hall  be  tried  by  both  wards.     4 1  AflV  a  i .] 

pl.  74.  cites 

S.  C.  but  Brook  fays,  that  now  by  thtfiatute  7  H*  7.  tap.  4*  W9tling  vfitbin  the  ward  is  no  pita  |  for 

London  is  not  but  the  iame  vilne  by  this  ftatute. 

C4   In 


£4*  In  fd^e  impfifinoMif  of  an  impri/hment  in  D*  if  defcndtnt 
r  Jf^fo^  h  ^  warrant  of  a  Jrancii/i  in  S.  and  the  other  avers  his  fvrit^ 
and  fo  iiiue  is  whether  he  took  him  in  D.  the  Tenue  ihall  be  only 
from  D.    42  E,  3.  7.]  *  [  14^  3 

[5,  In  an  adion  npon  the  cafe,  if  Ae  plaintiff  counts  that  he  p^l^*  ^^ 
yr^feijedofan  houfein  D.  andofctttxixi  land  in  S.  and  bad  a  way  (116.)^^' 
Jro^  *  thefaid  JMHtft  to  the /aid  Und^  and  that  defendant  hz^Jlopt  the  ^^'  S-  . 
^mrf^  by  levying  of  a  hedge  in  D.  to  which  defendant  pleads  not  feS'ti'^ 
gutlty  \  this  cannot  be  tried  by  D.  only  without  S.  though  the  ?aiiw  ftfum 
iflue  is  not  guilty  \  for  by  this  all  the  way  is  put  in  ifllie.     M.  40^  ^'  ^ 
41  EL  B.  R.    between  Siddknham  and  Robins  adjudged,  arid  I?l^"** 
cited  a  cafe  between  Dayies  and  Yeo^  to  be  adjudged  at  Saint  Al*  for  upon 
ban's  term  accordingly.]  «>t  g»'»ity 

plcadedi 
die  obftiu^on  ir»<  properly  in  iflue ;  and  To  the  venae  flutll  be  from  D.  only,  where  the  flopping  it  z 
tet  that  if  the  iflue  hAd  been  upon  the  prefcHption,  it  had  been  otbehfirife.  — *  S*  C.  cited  Ld.  Raym. 
Hep.  l^%s  Hill.  S  &  9  W.  3.  But  Treby  Ch.  J.  faid  he  had  <  MS.  reffort  of  this  cafe  of  Cro. 
£.  619.  and  a  Roll.  6x4*  and  that  by  hit  report^  wbkh  ia  much  preferable  to  the  printed  booka,  t'rjif 
jtidgnent  wat  airefted. 

In  irefjbafi  for  breaking  hit  clofe,  the  ^tnAviSi  jujilfied  iy  freferiffioH  fir  m  weyfrtm  hit  frmiktta§» 
wmtmt  in  D.  t»  tht  vi/lofS.  in  the  fame  county.  Ijff'ue  was  taken  Jt  injuria  fua  prtfria,  ftc«  the  ««■» 
^c.  wtff  Je  D*  9nly.  It  ^as  obje^ed  that  the  Tifne  ought  to  be  from  D.  and  S.  but  admitted  it  to  be 
arightt  If  the  prefer!  ption  had  been  traveTfed  \  but  hy  the  repritation  the  way  is  ce^tjfti^  and  fo  be  raighc 
baeak  the  dofe  witKout  ufing  the  way  ;  for  the  way  is  n«t  in  queflion.  And  ofthat  opinion  was  Pop* 
iiam}  bat  Fenner  and  Cianch  being  e  contra  adjornatur.  Cro*  £«  426.  pl.  a6.  Mich.  37  &  sS'Elig; 
B.R»  Aewood  ▼.  Ballard.— —«>> And  Cro.  E.  417.  pl.  »7.  Ia  the  cafe  of  Braoo  t.'Bannxko* 
vhcre  the  plaintiff  preicribed  for{a  way  from  his  houfe  in  D.  ov/r  Gr,  Acre  in  ^.  and  over  BU  Acr§ 
fjmeb  a  plate  in  P,  and  that  the  d^endant  jiefped  kh  way  in  S,  the  defendant  pleaded  iioc  vniity,  and 
ImiAd  for  the  plaintiff.  It  was  faid  that  if  the  prefcriptiou  had  been  traTericd,  uie  venire  faciaa  ihould 
ht  ham  tvtrj  Till  where  the  land  iiesy  over  which  the  way  is ;  and  that  fo  it  was  adjudged  34  "Eits,  ia 
C.  B.  in  Haukhurft's  cafe.  ^     .     «  -. 

$0  in  cafe  for  diflurbiog  the  plaintiff  in  a  cottmon  way  to  the  ebnrch  ofB* .  and  ihcwed  that  the  wtf 
vaa  ever  draers  clofts  in  L*^  Af.»  and  N,  and  over  the  church-yard  of  the  church  of  B.  and  that  the  de« 
Inidaot  diflorhed  the  plaintiff,  by  making  a  ditch  in  the  clof^  in  N.  the  defendant  pleaded  not  guilty 
nnd  foand  lor  the  plaintiff  j  but  the  venire  fadas  was  quaflied,  becaufe  it  was  from  N.  only,  and  a  new 
dtae  awarded  from  L*i  M»t  N.,  and  B,  Hntt.  17.  Hill,  is  Jac.     Rayner  ▼.  Watcrhoufe. 

So  in  tr^aji  for  entering  his  dofe  in  L,  and  cutting  down  the  hedge,  the  dcdendant  jufiified  that  ia 
4e  find  dolie  there  wat  an  highway  leadtngfrom  &•  to  N.  &c.  and  becaofe  the  way  was  ftopped  by  th« 
hedge,  he  ctit  it  down  to  ufe  the  faid  way.  The  plaintiff  replied  de  injuria  fua  propria,  Uc,  and  the  iffue 
was  trkd  upon  a  ym»  fm.  dc  L.  only.  The  Conrt  held  this  a  mif-.trial ;  for  the  n/en,  fac*  ought  to  hav§ 
hem  from  S^  and  N»  being  the  ^ccsfrem  and  to  which  places  the  wey  isjttpp<fed  to  lead.  Cro.  J.  coS. 
pLftft.  Mich.  18  fac.  B.  R.    The  King  ▼.  Hopper. 

But  where  10  ca&^  the  plaintiff  dccbred  that  he  was  Jn/ed  of  an  houfe  and  land  in  F.  re  which  be  had 
wenenaa  appendam  in  7  acres  of /and  there  {  and  aifi  to  have  a  miay  from  hit  manage  over  thejaid  7  acre$ 
.  toB*  and  thai  the  defendant  had  ploughed  up  thejaid  7  aeres^  Whereby  he  lefi  both  his  common  and  way* 
VBoa  not  guilty,  Terdid  was  for  the  plaintiff.  Exception  was  taken  that  the  ven,  fac.  was  from  F* 
•■ff,  v^icD  it  Ihould  hare  been  likewife  from  B.  becaufe  he  could  not  be  guilty,  unleb  there  was  fuch  s 
«af  ,  and  if  the  iffne  had  been  upon  the  prel«ription  for  the  way,  the  vUne  muft  have  bean  from  both. 
Th«  CMrt  gave  judgattnty  beeaufe  the  point  in  iffue  appetriog  and  diaa^t,  is  upon  the  diftt&hance^  which 

was  only  in  t,  where  the  7  aerea  were.     Hob.  31^  pl.  395.     Clerk  ▼.  "Wood Jo.  2.  Mith* 

tS  Jac.  C.  B.  Cik  AVE  v.  Woon,  S.  C.  accordingly ;  and  the  declaration  felting  forth  alfa,  that  hm 
had  a  way  likewife  from  B.  to  C.  another  vill  in  the  fame  county,  if  the  prefcription  for  the  way  had 
been  traverfed,  the  vifne  muft  be  from  all  3  vills.— >Hutt.  39.  S.  C.  accordingly.  ■  ■  — s»  Ct 
cited  by  PowcU  J.  «  Ld.  Raym.  Rep.  1193.  Trin.  4  Ann.  in  the  cafe  of  the  Queen  v.  Wyatt* 

t6.  In  an  aAioQ  of  trover  and  converfion  of  a  fowUng-fieie  at  A. 
if  defendant y/^2^«/  eA  C.  in  the  fame  county^  by  the  Jiatute  of  i  Ja, 
which  enadls  that  none  fhallfhoot  in  any  fowling-^iece^  if  he  has 
iiot4cL  land,  or  200 1.  in  goods;  and  that  any  man  toho  has  lool. 
land  may  take  the  piece  from  the  offender,  and  mews  that  the  defend* 
ant  (hot  in  it  at  C.  and  has  not  40I.  land  nor  aool.  in  goods,  and 
dkatbe  himfelf  iai  xooL  in  land)  by  which  be  took  it,  <cc.  and 
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phinttff  replies  de  fin  tort  dem^w,  tec  tiiis  iHoe  fliatt  be  tried 
by  C.  only,  and  not  by  A,  becaufe  the  converfioii  wUch  i» 
laid  at  A.  is  confefled.  H.  5  Ja,  B.  Reabb's  cafe^  per  Cafun^ 
adjudged.]  . 

^^^  ^  C7*  In  replevin  fir  taling  in  H.  in  S*  again/l  two  defendants^  and 

Abvv-  ^  one  pleads  non  cepit^  and  the  other  avows  the  taking  in  H.  in  the 
^tjbL*t  ^"^  ^D.  and  it  is  tried  bj  one  venire  facias^  dm  {hall  be  from 
cafe  accMi-  both  pUces,  that  18  to  fay,  mm  S.  and  D.  for  the  plea  of  the  laft 
L?whJ***'  cannot  alter  the  trial  of  the  plea  of  the  other  defendant.  Mich. 
pimM        3  Ja.  B.  between  Ahundell  and  Blamchaiu)  adjudged.] 

BOO  cepity 

was  not  bovnd  by  the  other*t  <oofeffion,  that  it  Uy  m  the  pirifli  of  D.  tad  there  betDg  bat  one  veahe 

*  |Kia<9  it  iDttft  fit  both  their  cafet,  which  was  to  have  it  horn  S.  and  D>       '  ■    Brownl.  174.  S.  C. 

accordingly. 

In  ire^fs  me  B .  fgainf  two^  the  oiutUaded  90f  gnUfff  tad  the  titer  phadti  rduje  ttt  A*  taA  ventie 
^ias  ifflocd  of  the  ▼ifiie  oi  B«  and  theieiore  the  deratdant  pleaded  in  arreft  of  taking  the  bqoeft  { 
and  all  was  quaihed,  and  viihe  awarded  of  both  places.  Quod  nota.  And-  yet  per  HiUf  two  venire 
facias*!  ought  to  have  ifliied ;  but  per  Belk-  where  two  plead  feveral  iflues,  venire  fhall  be  of  one 
and  the  fame  place  by  one  veniic  facias,  and  one  inqueft  Aall  try  all.  Br.  Vilaef  pL  y^*  citct' 
50  £•  3*  f . 

*  C  «47  ] 

r*  "^*"  [8*  In  an  adion  oideht  upon  tithes  upon  2  E.6.M  the  defendant 

fFoU  615.^  j^yj  fi^f  the  place  out  of  which  the  tithes  are  claimed,  tr  parcel  of  the 
aKoU  R  ^''^^^  t  ofPrefton  in  the pari/h  of  Eavill ;  and  that  there  is  a  cu&om 
41^  S.  c.  within  the  manor  of  Prefton  to  pay  4/.  to  the  re£lor  of  the  parim  of 
accordingly.  Eavill,  at  the  cburch  ofEavilly  for  all  tithes  of  the  faid  manor^  and 
^oo^^^!cl  ^"  ^^"^  ^  taken  upon  this  cuftom ;  this  (hall  be  tried  by  the  pariih 
andin  tiic  *  and  the  manor,  and  not  by  the  manor  only ;  for  the  place  of  the 
fame  words  payment,  which  is  at  the  church  of  the  parifli  of  Eavill,  by  the 
S!w.  A^i'  Special  prefcription  is  made  parcel  of  the  cuftom  and  iffue*  Mich* 
— ^Cr^.*  II  Ja.  B.R.  between  Sir  Robert  Philipp  akd  Slade.  Ad- 
J.  .676.  pi.   judged  in  arreft,  and  new  venire  facias  granted,  becaufe  it  waa 

9.  Trefi>afs  in  i).  of  goods  taken,  the  d^cndzntjufiified  as  executor 
of  W.  The  plaintiff  faid  that  W*  was  his  villein^  and  he  claimed 
Tfim,  andfii/edthe  goods  by  parol  in  the  life  of  the  villein ,  and  i£u9waf 
taken  upon  the  claim  of  the  goods,  and  vifne  was  awarded  where  the 
writ  was  brought,  affd  the  claim  was  made,  viz.  of  both  vilnes. 
Quod  mirum  !  Br.  Vifne,  pi.  30.  cites  3  H.  4.  15,  16. 

10.  Debt  upon  a  contraEi*  The  defendant  faid  that  it  was  upon  con* 
dition  at  another  place  in  the  fame  county  which  was  broken  of  the  fori 
of  the  plaimttjf:  judgment.      The  plaintiff  faid  that  it  Vfos  made 

fmply  without  any  condition^  prift  \  and  the  others  e  contra  \  and 
vifne  was  awarded  of  both  places,  by  advice  of  all  the  juftices. 
Br.  Vifne.  pi.  8.  cites  34  H.  6.  42.      . 
Br.  l>ette,  j  ^^  jy^^f  ^j  jq/.  in  Barik^  the  defendant  pleaded  recovery  and  exe* 

^ifJl^,*C.  cution  thereof  in  London^  whereof  the  fuit  was  infuchaparifh^  am/  ri* 
execution  in  aftother  parifh  ;  and  ^^  plaintiff  faid  that  the  defendant 
npas  indebted  to  him  for  another  things  and fhewed  what  \_fciL'\  in  aoi. 
of  which  the  fuit  and  execution  was  madcy  ahfque  hoc  that  the  fuit  and 
execution  was  of  this  20  L  now  in  demand :  and  the  others  e  contra* 
And  the  beft  opinion  was,  that  the  trial  (hall  be  of  both  parties,  and 
not  alone  by  the  parifh^here  the  fuit  was  taken,  bectiufe  the  exe* 
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tendon  !a  alfo  in  iflue.    But  fee  a  *  ftatute  that  all  London  13  bat  *  See  pi.  3. 
the  fame  vifnc.     Br.  Vifnc,  pi.  8a.  cites  5  E.  4.  1 10.  ^^  ^"^ 

12.  In  cafe  the  phintiff  awnted^  that  be  nvasfetfedafa  Iwife  and  S.  C.  eitcA 
iands  in  B,  and prefcribed  for  common  tn  400  acres  in  L.  and  that  i^l^'* 
Jeftndant  bad  inclofed  it^  and  fo  difturbed  him^  &c.     The  defendant  Mich.* 
Iraverfed  the  prefcription.     Iffue  was  joined,  and  found  lor  the  3*  ^Iw. 
plaintiff.     But  the  ven.  fac.  and  trial  being  froih  L.  only,  and  not  ^V/^of  ^ 
from  B.  where  the  land  is,  it  was  adjudged  that  the  plaintiff  nil  Lact  ▼• 
capiat,  per  billam.    Cro.  £.  114.  pi.  13.   ACch.  30  &  31  £1x2.  P»"*«> 
B.R-    Richmond  V.  Webb.  SjudST 

Mich*  3zElb.  in  C.B* 

13.  In  ci^e  the  plaintiff  declared  tbat  be  VMsfeifed  in  foe  of  a  mill,  S.  c.  cited 
mnd  prefcribed  to  have  a  water'<ourfe  running  by  3  townsy  viz.  A.  B.  j^xrinfA 
f^  C*  to  bis  mill,  &c.  and  tbat  the  defendant  cut  the  banks  of  tbe  Ann.  %  Ld* 
%s3aier'Coyrfe  in  A.  nvherebj  be  loft  tbe  prefits  of  bis  mill.     Upon  not  R*ym.R^ 
guilty  pleaded,  it  was  found  for  the  plaintiff.    The  ven.  fac.  was  ca&^of  tb* 
awarded  from  A.  only,  where  the  cutting  was  %  whereupon  it  was  Queen  v. 
objedbd,  diat  it  fliould  come  from  all  3  vills,  and  alfo  from  the  ^y«^ 
TiU  where  the  mill  is.    Sed  non  allocatur,  becaufe  the  iJTue  is  upon 

not  guUtj  \  but  had  it  been  upon  the  prefcription,  it  had  been  other-   £  148  J 
vi(c«    Cro.  £liz.  751.   pi.  8.   Pafch.  42  Eliz.  B.  R.    Leeds  7* 
Shakerly. 

14.  TreJ^s  for  taking  an  ox.  The  defcndanty^^^,  becaufe  the  '^^ 
place  where,  &c.  was  bolden  of  him  as  of  his  manor  rfW.  in  tbe  county  Tlidcfeni* 
efS.  and  tbat  tbe  cuftom  there  is,  that  the  lord  t^pon  a  tenanfs  death  mtplegdU 
wttgbt  feife  for  an  heriot  the  beft  beaft  in  any  place.     Iffue  was  taken  '^*^  ^^l,^ 
upon  the  cujlom,  and  the  ven.  fac.  was  de  vicincto  of  the  manor.  u^up^S 
It  was  objeded  that  it  ought  to  be  as  well  from  the  land  holdcn  e^  of  the 
as  from  the  manor.    Sed  non  allocatur  \  for  the  iffue  being  on  ^'^^fj^ 
tbe  cuftom,  it  Ihall  be  from  the  manor  only,  and  judgment  for  the  p^eitftL 
phdmiff.    Cro.  £liz«  854.  pi.  18.  Trin.   43  &  44  £liz.  B.  R.  Mnrp/rf 
Burfty  T.  Challoner.  jf^^Jf^ 

B.  ^fMifiiftd  hfetoftbe  WMor  t/T.  whereof  a  hmfe  smi  so  mcret  of  land  m  L,  it  afyboU,  dmifebU 
tt  y«t  $  mnd  tb€  oart  mmtd  to  i'm  ky  copy  tM  ftty  awd  tbat  Sy  euficm  of  tht  manor  tvtry  cotyboldtr 


«f  the  frid  toMBfOt /boJd  have  tommoa  ofMveriin  tbe  Said  waft.  The  \guo  wax  afoit  tbieufm,  and 
hnad  chat  there  was  no  fuch  coftom.  The  venire  facias  wu  of  L.  only,  and  not  or  the  manor.  The 
vfaok  Coozt  agreed  that  tbia  wai  a  mif-trial,  becaufe  tbe  ven.  fac.  ooght  to  be  of  as  large  extent  as 
the  iffue;  and  that  being  opon  the  cuftom  of  a  manor,  the  ven.  fac.  ought  to  be  of  the  manor,  and 
net  of  the  pardcnbr  vill  withm  the  manor,  which  may  extend  to  fevenl  vUb.  But  if  tht 
iflbe  had  been  whether  the  cuftom  had  been  for  foch  particnhr  copyholden  within  the  Till,  them  i| 
AooU  be  otherwife.    Cm.  J.  317.  pU  5.  Mich*  11  Jac.  B.R.    Th6  £ari  of  Bedford  v 

15.  Trefpafsfor  taking  ao  toad  of  wheat  in  E.    The  defendant  Yelv.  77. 
beaded  to  alt  but  2  load,  not  guilty  /  and  to  the  reft,  that  E.  is  within  ^^^J^' 
iheparijb  of  W.  and  that  L.  wasfeifed  in  foe  of  the  reBory  of  W.  and  for  when 
dev^ed  it  to  him  in  foe  $  and  tbat  the  com  was  tithes  fevered,  &c.  and  thepiaJniiff 
fo  jttftificd.     Thf:  plaintiff proteftando,  that  E.  was  not  within  the  f^^-^^ 
pmjA  afW.     Pleaded  that  L.  wasfeifed  of  the  reBory,  prout,  ice  and  E.  this  by 
Sea/i^d,  and  the  fame  defcendedto  him  as  eouftn  andhir,  andtraverfo  «cne«l  J"- 
ti  tne  devife  ;  and  ifluc  thereupon.     A  ven.  fac.  was  awarded  de  J^unSti' 
rdaneto  parochia  de  W.  to  try  both  tbe  iffues.    The  jury  found  the  be  a  vUl, 
iflue  of  not  guilty  for  the  defendant,  and  the  other  iffue  for  the  ^  ^Wch 
plaxntitr.    It  was  argued^  that  this  vas  a  mif-trial  \  for  that  the  thcrtla" 

H  %  fcnire 


148 

Tflbeooght   venire  fliould  have  come  as  well  from  E.  as  from  W.*  for 

andlhourfi'  'w^^src  there  are  2  iflues  arifing  from  both  placesi  the  trial 
^dTendant  ought  to  be  per  vicinetum  of  both^  and  being  otherwife  it  is 
alleged  E.  2.  mlf-trial,  and  not  aided  by  any  ftatute.  And  adjudged  to 
hamlet,  yet  ^^  *  mif-trialf  and  a  venire  facias  de  novo  was  awarded  to  try 
this  u  only  thc  fame  ifTues.  Cro.  J.  S6,  87.  pL  I2«  Mich.  3  Jac.  B.  R. 
to  enable  rhc  Lapworth  V.  Waft. 

devife,  aod  *• 

extends  not  to  the  iflfae  of  not  guilty  as  to  part ;  for  m  thi«  iflTue  the  parties  are  hetb  agretd  that  E.  is  S 
villf  and  this  it  a  prrfeA  iifae  by  itfelf,  and  has  no  coherence  wich  the  other  iflue  of  non  devtfavtt* 
JBMt  if  (he  Jff^ndant  lad  19  the  %^Ae  trcfpafi  pleaded  bis  extufe  by  the  devffe,  and  bad  alleged  £•  tt  ^r  a 
bamfet  in  /^.  and  this  only  had  been  in  jjf'i/e,  there  the  venue  awarded  >is  here  had  been  good.<«  ■ 
Bruu'ol.  203.  Laxworth  v.  Weft,  S.  C.  and  is  only  a  tranflitionof  Yd?«  77. 

*  16.  The  iffuc  was  whether  the  lan^  which  lies  in  another  vifl  be 
held  of  the  manor  in  another  vill ;  and  bccaufe  tenure  of  thc  manor 
was  the  ifluc,  the  trial  ought  to  be  by  thc  vifnc  of  thc  manor 
of  the  vill  where  the  land  lies,  and  not  by  the  vill  where  only* 
the  l'4nd  lies.  Palm.  1 70.  in  the  cafe  of  LoTHWfiLL  v.  Clinton, 
cites  it  as  adjudged  5  Jac.  Rowland  Hinder^s  cafe. 

1 7.  In  debt  on  a  bond  wade  at  S*  the  defendant  pleaded  that  it 

Was  made  at  />.  upon  a  corrupt  contra^^  and  fet  forth  the  ftatute 

1 3  Eliz.  of  ufury  to  avoid  the  bond  ;  the  plaintiff  replied^  that  it 

was  made  bona  fide  j  and  traverfed  the  corrupt  contraB^  &c.  iffue  wa» 

taken  upon  this  traverfe,  2XiA,  the.  venire  facias  awarded  from  Dm 

where  the  corrupt  contra^  was  alleged  to  be  made,  and  thc  plaintiff* 

had  a  verdict.     It  was  moved  that  the  venire  facias  ought  to  have 

been  from  both  places,  (viz.)  from  the  place  where  the  bond  was 

feakd,  and  from  the  place  where  the  contrad  was  made  ^  but  the 

whole  Court  held  the  trial  was  as  it  ought  to  be.     a  Bulft.  34. 

Mich.  10  Jac.    Stanton  V.  Barton. 

r  '49  ]        '9*  ^^^  ^"  information  oi  forgery,  alleging  that  ht  framed  it 

Ibid.  35*      at  A.  and  publifhed  it  at  D.  in  the  fame   county,  the  venue  mu(i 

c ""'  *s  c   ^^^^  from  bpth  places  v  and  being  in  an  informationy  is  not  aided  bj 

*•*-••  21  Jac.    Vent.  17.  Pafch.  21  Car.  a.  B.  R.    Perry's  cafe. 


s«(B.b).  (C.  b)     Trial  per  Pais.     Out  of  what  Place   tbc 

Vifnc  (hall  come  In  the  fame  County.     Where  tbc 
Writ  is  brought.     \^In  refpeSl  of  the  ijfue.'] 

tri^whe*     I-'*    I  ^  ^^^^  "^'^  obligation,  if  durefs  be  pleaded  in  another  place  ^  it 
S>e  dureir  ^^'^  ^  ^"^^  there.     19  H.  6.  15.  b.] 

h.  fuppofed,  an^  not  whenethe  deed  is  fuppofed  to  be  made.     Cro.  E.  195.  pi.  10.  Cites  HiU.  28  EIilL 
Sibchorpe  v.  Tumtr..  S.  C.  cited  Le.  249.  pL  xo6*  in  cafe  of  KiNHiftiLEY  t.  Smakt,  at 

adjudged  Hi.l.  28  Eiii. 

^"'^/*».*5-        {2^  In  an  aflion  upon  the  cafe,  if  the  plaintiff  ii^^Zar^/ /^  be 

deeJred^^^  /?«/  to  the  defendant  a  mare  to  plow  his  land  for  2  days,  and  thc 

thofbeat  defendant  promifed  to  deliver  her  fafe  at  the  end  of  the  faid  z 

^^d^r'd  ^^y^  ^  *"^  ^*^  ^^*  during  the  faid  2  davs,  laboured  her  exce/Jivelj 

aatailrfi'  that  jhc  died:  artd  defendant  pleads  that  fbe  died  of  difeafes  :  abfque 

n  ridejrm  hoc,  that  he  exceHively  laboured  her^  by  which  flie  died  thereof  i 

*  whereupon' 


wli^reupon  Iflue  was  Joined.    This  fliall  be  tried  where  the  writ  ^<"''^»« '« 
is  brought,  bccaufe  no  place  is  alleged  where  he  laboured  her,  ftnefaffh 
upon  which  the  liTue  is  joined,  and  therefore  it  fliall  be  intended  todtiwer 
that  he  laboured  her,  where  the  adion  is  brought.     Hobart's  htm  bach  \fi 
Reports,  254.  between  ♦  Reves  and  Moxam.    Othcrwife  it  had  Jig-.^and" 
been,  if  the  place  of  the  labour  had  been  alleged.'\  that  the 

difendant 
r^tbm  tbitber  midbtuk  mgain  to  London^  and  therebyT^  abufed  tbe  borfe  tbat  be  became  tf  I'utU  value  l 
Mwd  Mtwitbftaadhg  be  required  tbe  defendant  at  Exon  to  re-delhuer  tbe  borfe  fucb  a  day^  be  refufeJ,  and 
^amftrted  him  at  Extk  to  bis  own  afe.  Upon  not  guilty  pleaded,  the  plaintiif  had  a  verdidl.  Ic  was  ob* 
3eded  dut  the  trial  fhould  have  been  at  London,  bccaufe  the  bargain  was  at  London,  and  fo  was  the 
abuier  of  the  hsirfe  in  riding  him  back  thither.  But  per  tot.  Cur,  the  trial  is  good  de  vidneto  de 
jLesn,  bacaafe  the  tort  is  fuppofed  to  be  done'there,  and  not  at  London.  Cro.  Car.  20.  pi.  1 3.  Mich. 
J  Car,  C.  B.  at  Reading,  White  v.  Rifden.'  ■  S.  C.  cited  Raym.  187.  Pafch.  2z  Car.  2.  B.  R. 
Arg.  in  cafe  of  Horse  ley  v.  Bottom,  where  plaintiff  declared  of  lencLng  a  gelding  to  ths  defendant, 
to  ride  from  S.  in  Norfolk  to  P.  in  the  county  of  S.  .and  the  defendant  abufed  the  horle  in  itinere* 
Upon  not  guilty  the  pbintiiFhad  a  verdl^l.  It  was  moved,  that  there  was  no  vlfne  where  the  abofe  wat^ 
bot  only  in  itinere,  and  judgment  ftaid  till  inovcd  by  the  other  fide.  -Lev.  186.  S.  C.  and  tbe 

Importer  Uyh  the  counfcl  that  moved  in  anrelt  of  judgment  told  him,   that  judgment  was  afterwarda 
^vcn  for  the  plaintiff;  and  cites  the  cafe  here  >n  Roll.  Abr.  that  In  fuch  Cdfe  all  ihall  be  tried  where  the 

aaion  IS  brought. Sid.  457.  pi.  a8.  Pafch,  a«  Car.  ».  B.  R.     Horfley  y.  Potts,  is  ■  D.  P. 

♦Hbb.  187.  pi.  aiS.  Trin.  15  J»c.  Rives  y.  Mosfaam»  S.  C  ■  >Mo.  887.  pi.  1246.  Rykss 
▼•  MopHAM,  S.  C.  and  the  place  where  the  lending  was  h  not  fufficienu  And  per  tot.  Cur.  a  judg- 
yiKttt  ^ven  for  the  plaintiff  was  arreftcd.  BrovvnI.  17.  Keymes  v.  Moxuam,  S.  C.'that  the 

being  from  C.  where  the  lending  was,  was  naught. 


[3.  In  debt  agoing  the  abhct  of  S.  upon  the  buying  of  his  com'-  Deht.Montf 
moigne  in  C.  which  came  to  the  uje  of  the  houfe,  if  defendant  fays  that  'L^^l^^ 
it  did  not  come  to  the  ufe  of  the  houfe^  the  venue  fliall  be  only  from  B.  b^^bkb^ 
where  the  houfe  is.     22  E.  3.  8.  b.  adjudged.]  m«'  t^  tbt 

nfeoftbe 
bouftAt  S>  and  they  are  at  ifue  upon  the  cmumg  ra  the  vfe^  ftc.  thi&  ihall  be  tried  when  the  action  it 
broaght.     Br.  Vjfne,  pi.  J19.  cites  16  H.  7.  i. 

Bmt  per  Keble,  if  tbe  contraB  and  tbe  coming  to  tbe  ufi  bad  been  alleged  in  feveraJ  places^  vifne  (hall  bt 
•f  both  places.    Br.  Viihe,  pL  129.  cites  16  H.  7.  2* 

^4.  In  an  aSion  oi  covenant  brought  in  London  upon  a  charter^  [  ijo  1 
party  y  which  is  alleged  to  be  made  in  the  pariflj  of  Arches  and  ward  of 
Cbepe,  and  the  declaration  recites  the  charter-party;  by  which  it  is  recit- 
ed tbat  a  certain  fhip  was  then  riding  at  anchor  in  the  river  of  Thames 
in  tbe  port  of  London^  and  the  owners  of  the  fliip  covenanted  that  the 
fizf  fhould  befit  and  prepared  for  a  certain  voyage  there  mentioned 
before  a  certain  day  5  and  that  the  faid  fliip,  before  her  departure 
thence,  ftiould  be  ftaunch  and  well  tackled,  &c.  and  then  alleges 
that  fuch  a  day  the  fliip  commenced  her  voyage  from  the  faid 
port  of  London,  and  that  fbe  was  not  flaunch  at  the  time  of  her 
departure^  &c.  by  which  damage,  &c.  To  which  defendant //^a^/ 
tbat  fbe  was  flaunch  at  the  time  of  her  departure  from  the  faid 
port  of  London  \  upon  which  they  are  at  iflue,  and  this  tried  by  a 
venue  from  the  parifli  and  ward  aforefaid ;  and  adjudged  not  a 
good  trial,  bccaufe  noplace  is  alleged  where  the  port  of  London  lies, 
fcilicet,  whether  within  the  faid  parifli  and  ward  or  not ;  and  it 
ihall  not  be  tried  where  the  writ  is  brought  and  the  charter-party 
made,  becaufe  perhaps  the  port  of  London  is  in  another  parifli  and 
ward.  P»  10  Car.  B.R.  between  Prenb  and  Boothby,  ad- 
judged, it  being  moved  in  arreft  of  judgment  by  myfelf,  after  a 
verliA  for  the  plaindC    Intratur  H,  9  Car.  Rot.  193 .] 

M  3  5.  In 


^ut  iiidebc  j^.  In  (Mi  upon  a  U^ecf  Imnd  in  afiathercuiniy^  mUtdekH  fliaS 

*ttZ^%  be  tried  where  the  aflion  is  brought  \  but  trvici  ij  diftrefs  flull  be 

ihtfitMf^  tried  in  the  county  where  the  land  is.    Br.  Vilhes  pL  119*  cites 

j$MtsMU  i<JH.  7.  I. 

UgedtMgM" 

tbtr  bwnJredf  nihU  dthi,  dtuf  tnd  Hel  avfgrd,  Atll  be  tried  by  bodi  wfoeiy  becaofe  the  eSMJe  •f  tkt  Mi 
stjfts  iifcM tw$  tbingt  %obkh  are  iw  ivfohuadndt*    Br«  Viihey  pi,  ti9«  cites  i6H.  7,  i. 

6.  EjeHmem  was  brought  o(an  hqufe .  in  auflrali  ftarte  via  angliee 
the  Highjlreet  in  Winton^  and  the  venirefacias^asy  duodecim  liberos, 
tc  legales  homines  de  Wlntan,  and  did  not  fay  of  any  fan/bin  Wtnton. 
It  was  held  good  \  and  Doderidge  J.  faid  that  it  is  not  like  Arun*- 
Dejll's  cafci  for  there  the  offence  was  laid  to  be  done  in  parochia 
of  St.  Margaret,  therefore  the  vifne  ought  to  be  of  that  pariOii 
but  in  this  cafe  it  was  laid  in  Winton  generally.  Godb*  335. 
ph  428.  Trin.  21  Jac.  B.R.    Hewett  v.  Bye. 

7.  Debt  was  brought  in  Exeter^  and  the  nvrit  fuppofed  it  te  he  withim 
the  county  of  Devon  s  after  verdifl  it  was  held,  that  the  writ  in  one 
county  cannot  be  intended  for  an  adion  in  another  county ;  and 
therefore  it  was  a  trial  without  an  original.  Cro.  C.  28 1,  282. 
pi.  21.  Mich.  8  Car.  in  B,  R.  in  cafe  of  Johns  v.  Statner, 
cites  it  as  Hill.  22  Jac.  Rot.  503.   The  cafe  of  Kelley  v.  Reynell. 

8.  Where  a  promife  is  laid  in  one  place^  and  the  breach  in  another^ 
the  vifne  muR  he  according  to  the  event  of  the  ijfucy  whether  it  be 
taken  upon  the  promife  or  breach^  But  if  no  place  be  alleged  for  the 
breach^  and  iflue  be  taken  upon  it,  the  vifne  muft  be  from  the 
place  of  the  promife,  which  (hall  be  intended  right,  where  the 
contrary  appears  not.  Trials  per  Pais,  103.  cites  Godb«  274.  and 
in  Marg.  is  cited  Mod*  36,  3  7. 


Itsi-^ 


6€e(P.a.2) 


(D.  b)    Trial  per  Pais.     Vifne  of  the  Body  of  the 
County.    In  what  Cafes  the  Venue  fhall  comey 
p^[0*7-^     from  the  Body  of  the  County. 

lA  the  notes* 

Tniliper  [l-  TF  trefpafs  be  brought  of  trefpafs  done  in  D.  and  S*  in  the 

(l*8?)!fl«  «wwrfy  «r  Cambridge,  and  the  defendant  pleads  no  fucb  tnll 

Whoe  th«  nor  hamlet  of  S.  isfc.    Quaere  whether  the  vifne  ihall  be  from  the 

iflne  IS  nui  body  of  the  county,  this  plea  going  to  all  the  writ,  and  here  being 

SLtet^Bdr  another  Till.     22  E.  4. 4.  [It  ihall]  not.  Co.  Litt.  1 25.  b.] 

|kUee  known*  tt  D.  extn  villam,  and  himlec  in  the  (ame  countj  in  the  iflue,  there  the  vifne  AaU  h« 
de  corpore  comitttuty  and  not/ifvm  the  vifne  of  D.     Br.  Vifne,  pi.  46.  cites  8  H.  6.  3a.       ■$.  P* 

by  the  beft  opinion.     Br.  Trials,  pi.  54.  cites  37  H.  6.  1 1. Br.  Vifne,  pi.  63.  cHes  S.  C. 

If  trtf^Jt  be  laid  in  Dalif  and  they  plaid  nui  tiel  w/U  de  Dale,  or  if  the  adion  of  a  man  be  laid  ia 
Dale,  and  nul  tiel  viUe  pleaded,  it  muft  of  neceflity  be  Cried  by  the  pares  comStatns  j  becatUe  if  there  be 
feally  no  fuch  place  as  the  plaintiff  has  laid  in  his  counti  then  there  is  no  particular  hundred  chofen  by 
the -plaintiff,  ont  of  which  any  pares  Ihould  coaie  to  try  It }  and  fo  wbert  tbeplui  it  im  abattmetit  tf  tie 
mfr'Hy  the  place  chofeo  by  the  plaintiff  in  the  county  to  try  the  caofe,  is  not  material  {  and  thereftro 
de  corpora  comitatus.    C.  Hift.  C.  B.  70, 71  • 


fir.  Vifne,        [2.  In  debt  againft  J.  S*  of  D.  if  dej^ndant  fays  that  there  ii 

pi.  95.  citei  jrj^  ^^^  nether  D>  in  the  fame  county^  and  none  without  additien^  wth^ 
out  that  that  there  is  D*  only  without  addition ;  the  venue  ihall 

be 


fee  from  tbe  bodyoftbe  county.    14  IL  tf*  8.  b.for  die  tfliie  h 
upon  the  fraver/i.'] 

Ct«  &  if  the  d^bibnt  had  (M^luit  tbefe  are  Uvo  Ut.  and  none  ^-  Vlf^, 
ntmotst  additiony  and  tie  plaintiff'  had /aid  that  it  ii  known  by  the  one  | '^^'  ^^ 
and  the  other^  and  not  with  the  addition  only:   the  venue  (hall  be. 
from  the  body  of  the  county,     (hiaere  14  H.  6*  8.  b.] 

[4.  ISdeht  be  brought  agoing  yl  S.  ofD.  in  the  cotmt^  of  EA£  no 
Jkch  vill  be  pleaded f  the  vifne  Ihall  come  from  the  body  of  the  coun- 
ty.    21  E.  4.  10.   Hobart's  Reports,  cafe  325. 

[5.  &  (hall  it  be  in  trefpafs  againft  J.  S.  of  D.  in  the  county. of  *'•  Vifhc, 
K.  and  no  fuch  viU  pleaded,  &c.   8  H.  6.  32.  b-  adjudged.  Co.  ttl''^^\ 

*'""..  125.  b.]  6.  i».  ana 

thac  it  ihaU 
t  froiii  BO  other  Tifne.  S.  P.  by  Coke  Ch.  J.  and  agreed  by  Crew  and  Dampart.    RolU 

363.  pL  16.  Pafch.  X4jac.  B.  R.  in  Coliier*t  caie. 


[<S.  [&  J  in  precipe  quod  reddat  brought  fir  land  in  D*  and  no 
fuch  Till  is  pleaded;  this  iflue  (haU  be  tried  where  the  plaintiff 
luppofes  the  vilL    45  £»  3.  6.] 

f  7.  In  a  quare  impedit  for  the  church  of  Ufelbec,  if  defendant  Tntla  per 
pleads  that  there  is  not  anvfuch  churchy  the  venue  fliall  not  be  from-  f*^^  ^^* 
the  body  of  the  county,  but  from  the  vicinage  of  Ufclbee ;  for  it  Hob.'249V 
is  a  place  known,  and  it  is  intended  that  the  church  of  Ufelbee  1>1*  327* 
is  in  the  vill  of  Ufelbec.    P.  17  Ja.  B.  between  Tirwhitt  ano  f^^|' "^^ 
Tanset,  adjudged.   See  the  fame  cafe  Hobarf  s  Reports^  cafe  325.  for  thoogii 
"by  the  name  of  Cupplkdick  and  Tirwhitt.I  »f  ^  <*cn»«i 

'  "^  that  there 

iff  any  fach  chorch,  yet  the  Till  it  oot  denied ;  and  the  count  of  ecclefia  de  Ufelbee  is  an  allegation  that 
there  If  a  town  called  Ufelbee.  ■  Hiitt.  31.  CurpLioiCK  v,  Tansxi^  S.  C.  accordingly.  ■ 
BioitnL  161.  Cnppcl  ▼•  Taniie,  S.  C. 

•[152  J 

£8.  If  an  iffuc  be  to  be  tried  by  the  venue  of  a  manor^  and  Tnai»  per 
the  pltuntrff fuggejls  that  he  is  lord  of  the  hundred  where  the  manor  is,  f'^^  j°^\ 
ami  all  the  people,  within  the  hundred  are  within  his  dtfirefi.     If  the  where/irr« 
defendant  confeffes  it,  the  venue  fhall  not  be  from  the  body  of  the  fj^'  *'''  J*  / 
county,  ♦  but  fliall  be  from  the  next  hundred;  for  if  it  (hall  be  xC'J^h 
from  the  body  of  the  county,  it  fliall  be  tried  by  the  tenants  of  the  it^doftU 
fame  manor.     3  H.  6.  30.  b.  Contra  11  H.  6.  54.]  bundrtd 

^  ^^  .  fj6«r#,  &c. 

tkeie  per  Prtibt>  the  vifne  fhall  be  oftht  bundrtd  next  adjacent  and  de  ecrpore  cemitattiu  Br.  Retoni  d^ 
Bdefs,  pi.  57.  cites  37  H.  6.  XX. 

[9.  If  a  quare  impedit  of  a  church  in  W'ales  be  brought  in  Hereford 
as  the  nearefl  county,  and  an  iifue  is  joined  upon  it  \  the  venue  fliall 
not  be  from  the  body  of  the  county  of  Hereford,  but  from  the 
vicinage  neareft  to  the  church.     24  £.  3. 33.  b.  adjudged.] 

[10.  In  a  trefpafshj  A.  againft  B.^or  chafing  of  his  jheep  in  D.  if 
defendant  prefcribes  to  have  foldage  therefor  300^/8^,  upon  which 
they  are  at  iflue,  and  the  plaintiff  fuggefts  that  the  franktenements 
of  the  land  belong  to  C.  ^who  is  lord  of  the  hundred  of  S  in  which  it  is, 
and  that  be  has  retuma  brevium  within  the  hundred,  Upoi^  this 
fuggeftion  this  ifittc  fliall  not  be  tried  from  the  body  of  the  county^ 
but  by  the  next  hundred,  b^caufe  the  body  of  the  county  compre- 
bends  this  £une  hundred  where  the  land  is,  which  is  to  be  ex- 

M  4  eluded* 


l^i 


Ctiat 


cfuded.    M«  I !  Ja.  B.  R.  b«twoea  Colsmak  amd  Blaqi  ad* 

judgcdO 

[iz.  The  yenrxe /ball  never  €ome  from  tie  body  of  the  ooimty» 
PoU  617.    t{^^^  a  vUl  is  named  Mt  denied.    My  Reports,  14  Ja-|J 

RoU.  Rep.  379.  pi.  36.  5.  P.  per  Coka  Ch.  J.  in  cafe  of  Rowe  ▼.  I^edCin^ 

Mo.85o-pl«  [|2.]  \As^  in  a  trej^aji  Attcniznt  jufiifies  hyfirceofa  warrant 
iMwdingk'.  ^^  of  ajtonnery  court  m  Devon,  plaintiff  replies  that  it  was  done  at 
•i-.RoU.Rep'.  Totnefsy  out  (f  the  jurifiiQion  rf  the  Jlanneries  i  and  the  defendant 
379'  pl*  36-  rejoins  that  it  was  within  the  jurifdiBion  of  the  Jlanneries ;  the  venire 
cifdioaJT.  ^^^^  ^  ^^°*  Totnefs,  and  not  from  the  body  of  the  county,  bccaufe 
a  vill  13  named.     14  Ja.  Rowe  and  Led s am  adjudged,  j 

[13    If  a^ion  of  debt  be  brought  in  Norwich  upon  obligation  modi 
in  the  parijh  of  St,  Peter j  in  the  ward  of  Mancraft  in  Norwich ^  and 
the  defendant  alleges  the  cufiom  of  Norwich y  to  give  the  true  debt  to  the 
tlcuntiffy  though  it 'be  upon  obligation^  and  therefore  he  prays  that  it 
De  inquired  de  vfTQ  d^ito  s  this  may  be  tried  from  the  body  of  tht 
county  of  Norwich,  becaufe  the  obligation  is  not  in  quefUon,  but 
the  true  debt-    Hill*    14  Ja.  fi.  R.   Parmeter  and  Michel- 
burn  adjudged  in  writ  of  error.] 
TiUlf  per         [14.  If  ^.  by  name  of  A,  of  the  county  of  HampfhirCy  brings  fcin 
?o '**  ic  *  \  facias  upon  a  recognizance  in  Chancery  in  the  county  of  Middle/ex^  • 
See'cR.  a)    againft  B.  and  the  defendant  pleads  that  the  plaintiff  is  outlawed  by  tie 
rt-  J8'         name  ofji.  of  the  county  ofChe/fer,  to  which  tht  plaintiff  replies  that 
he  is  not  one  and  the  fame  pepfon ;  this  may  be  tried  by  the  body  of 
the  county  of  Middlefex,  where  the  writ  is  brought.     H.  11  Ja. 
B.  R.    between  Wood  and  Hunt,  adjudged  per  Curiam.] 
TrUli  per  [ 1 5.  In  an  ejeSHonefrnuti  upon  a  leafe  made  at  D.  in  the  county  ofE. 

f  *"\  '  ^  ^A»«rf  called  S.  if  not  guilty  be  pleaded y  and  a  venire  facias  awarded 
Hob.  89.  from  the  body  of  the  county  of  E.  the^  not  being  any  vill  named  in 
pi.  119.  which  the  land  lies ;  this  is  erroneous,  becaufe  it  lies  in  fome  viH 
ht  that"  ^^^  ^^  which  the  vifne  ought  to  come,  to  try  it ;  and  in  fuch 
leafon  cafc  it  ou^t  not  to  come  from  the  body  of  the  county,  for  it  is 

judgment      jqq  large.     Hobart's  Reports,  lai.  between  Rich  anp  Shbr« 

was  feverfed       ■  ■     .       ■  _ 

bitheEx.    adjudged.] 

chequer-chamher.  Hill.  13  Jac— Jenk.  297.  pi.  53.  S.  C.  and  fay«  it  fecma  not  to  be  aided  by 
^  (latute  of  jeofail*,  zi  Jac.  cap.  1 3.  by  the  words  then,  vis.  the  vifne  being  miftaken.  Fo^  b«Q 
5e  no  vifne  at  alU 

C  153  ] 

Triaia  per         [i(5.  But  if  an  iflue  be  taken  upon  a  title  of  dignity ^  as  whether 

fo9o!il^   f^tiight  or  not,  it  may  come  from  the  body  of  the  county,  becaufc 

S.  P.  dve  place  where,  &c.  is  not  material.    Hobart's  Reports,  121.] 

O.  Hift. 

C.  B.  71.  Qip.  7..— See  (R.  a)  pi.  3.  12,  13.      .  ■     Hob.  89.  pi.  119.    Richv.  Sbere. 

Trejf^afs  •/         ij^  Tfcfpafs  of  battery  of  his  fervant  at  D,  in  the  county  ofE.  the 

fi'VtL^  defendant  jvftified  at  F.  in  the  county  of  M.  abfque  hoc  that  he  ir 

etumty  qJ  D.  guilty  in  the  county  ofE,  and  yet  vifne  was  of  D.  and  not  of  the  body 

the  A/W.  of  the  county.     Br.  Vifne,  pi.  c^.  cites  21  H.  6.  8.  o. 

mntjufiifed  '  '   r      jj  y 

Mt  S,  h  tbt  county  of  S,  ahfjue  hot  that  be  U  gy'tlty  of  any  trefpgfi  in  the  county  of  D.  aad  fo  fo  itTue; 

and  tUm  was  of  D.  and  not  of  (he  body  of  Che  county.    Br«  VttiCy  pi.  55.  dies  2a  H.  6.  36. 

18.  In 


ttrial  IS  3 

,  t8.  In  frej^s^  if  the  iffue  be  taken  upon  cotrmcn  vcifi'  andfiune 
^a  nam  arrefkdt  vifne  ihall  be  pf  the  body  of  the  county,  yood 
oota  bene.    fir.  Vifne,  pL  87*  citea  11  £.4. 4* 

19.  In  debt  upon  a  bond^  conditioned  to  pay  money  at  the plainttff^s 
Im/i  in  Lincoln^  the  defendant  pleaded  paytnent  at  Lincoln  s  upon 
vbich  they  were  at  ifluej  and  the  venire  facias  was  de  vicineta  civi* 
lotis  Lincoln,  and  found  for  the  plaintiJS;  It  was  objeded  that 
the  venure  facias  (hould  have  been  de  .corpore  comitatus,  and  not 
of  the  city,  which  i$  alfo  a  county.  But  by  3  Juft.  contra  Craw- 
ley J.  the  trial  was  good ;  and  grounded  their  refolution  upoa 
34  H.  6.  49  &  50.  pi.  1 7*  which  was  agreed  to.  be  the  only  au- 
thority in  the  law  in  point.  And  it  was  taken  as  a  rule>  that  fi;&fr« 
it  appears  not  on  the  record ^  that  there  is  a  more  proper  place  of  trial 
than  Mfiere  the  trial  was^  there  the  trial  is  goody  and  here  there  ia  not 
»more  proper  place ;  for  it  could  not  be  by  the  body  of  the  county, 
becaufe  the  payment  was  to  be  in  the  city.  And  refolved  that 
the  trial  was  good.  Mar.  124,  125.  pL  204.  Mich*  t^  Car* 
C  B.    Thornedikc  v.  Turpington. 

20.  Covenant  for  not  repairing  a  houfe  in  Qheftery  the  defendant  sMorf^aftr 
pleaded  reparavit :  upon  which  they,  were  at  iffue,  and  the  ventre  3.  s.'c. 
facias  Hvasfrom  the  county  of  Chefter  at  Iq^ge,     After  a  verdi£t  for  accoHingii^ 

the  plaintiff  it  was  obje£i:ed,  that  this  was  a  mif-trialj  for  the  **J?^"*?* 
ifliie  being  local,  (viz.)  at  (!!he(ler  generally,  and  the  trial  being  ^,  u^^!^ 
in  the  county  of  Chefter  at  large^  it  was  by  a  jury  of  a  wrong 
county.     And  per  Curiam,  this  is  not  aided  by  any  ftatute,  but 
only  a  wrgng  venue  in  a  proper  county.     3  Salk.  364.  pi.  i2« 
Anon. 

21.  4  tsf  S  '^^^»  ^^P*  ^^'  ^^y  venire  yir  the  trial  of  any  iffue  in  ^"  ^^"^ 
the  courts  of  record  at  Weftmin(ler,^fl//  he  awarded  of  the  body  of  the  coMatii 
Cfainiyv>hire  fuch  iffuable  is  triable  ;  and  no  challenges jhall  be  admitted  fytht 

to  the  arrayj  of  panels  ^  or  to  the  polls  for  default  of  hundredorSm  trwn,  dw 

dt  vkitett  it  B.  and  exception  wu  taken  to  k,  becaufe  by  this  ftatute  it  onght  to  have  been  de  cor« 
pore  comibitus.  But  ParJcer  Ch.  J.  faid,  they  were  all  of  opinion^  that  though  this  daufe  might 
have  cztraded  to  cafes  of  the  crown  "had  the  objedlion  come  earlier,  yet  the  eonft^tft  fraffice  evcrJbKt  tht 
9uhrg  the  a&  having  been  ocherwife,  and  all  the  precedents  both  in  the  Crown-office,  and  in  tht^ 
£xch»)uer,  (in  cafes  not  exprefaly  excepted,)  being  de  vicincto,  it  would  be  in  fome  mealiire  to  oTertonn 
the  juftice  of  the  nation  for  feveral  years  paft,  to  make  a  contrary  refolution  in  this  cafe  ;  and  there, 
lore  held  the  venire  well  awarded.  Wms/s  Rep.  207.  212.  223.  Mich*  17 la.  The  Qiieea  v« 
Bevdky  Corporation. 

Provided  that  this  aB  Jhall  not  extend  to  appeals  of  felony  or  murder^  An  affsm 
or  to  tttdi5}ments  or  prefeniments  of  treafon^  felony  ^  or  murder  ^  or  other  ^^-Jg^^ 
matter^  or  to  any  proems. upon  them^  or  to  any  writj  bill,  a^icn,  or  in^  hundred^ 
formation,  upon  c^ny  penal Jlatute.  ^ptnthtfia^ 

mdcfj,  and  a  verdldt  was  found  for  the  platntl/T;  and  one  exception  taken  lo  arreft  of  judgment  wasj^ 
r^r  mvenhe  facias  was  milawarded,  viz.  to  the  cwnty  at  largey  wheieai  it  ought  to  have  been  to  the 
next  hundred  :  for  thitftatute,  whieb  dirtSs  that  'venires  fi)aU  be  de  corpcM^  does  net  exttnd  to  this  cate, 
ix  Ulflg  an  eSwm  broagBt  upon  a  penaJ  future,  and  therefore  within  the  exception  in  thai  aQ  ;  far  th« 
damages  to  be  recovered  again  ft  the  hundred  by  the  party  robbed,  were  not  provided  for  the  *  repamtioA 
«f  his  lofs,  but  as  a  poniihment  upon  the  hundred  for  their  default ;  and  therefore  it  is  rather  a  penal 
than  a  rrmcdial  law.  But  the  Court  held  that  the  veniie  de  corpore  was  well  warranted  by  this  ftarute. 
And  that  the  exception,  being  only  cf  adlioos  brought  upon  penal  (latutes,  does  not  extend  to  the  prefent 
cafe;  for  theftatute  of  hue  and  cry,  as  it  only  gives  relief  to  the  party  robbed,  is  not  to  be  confidered  as 
apeaal  taw,  according  to  t^e  rule  laid  down  in  NSich.  4  Geo.  i.  B.  R.  Smith  ▼.  Phil lIps^  that 
whcff  a  temcdy  only  is  provided  for  the  parry  grievcd^it  is  not  a  fenal  Aatute*  Hill.  11  Oeo.  3* 
S*  lU    Menkk  v.  the  Hundred  of  Oflulitoa. 

•  C  «S4  3 
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(E.  b)     Per  Pais.    Body  of  the  County.    Out  of 
what  Flace  the  Vifnc  fliall  come. 

[x.  I N  iAt  u^n  oiHg^iiwn  It  is  pleaded  by  defendant  that  by  force 
'^  of  a  menace  at  JD.  he  nuuU  it  at  London^  plaintiff  replies  that 
he  made  it  at  London  of  his  own  gree,  without  that  that  he  did  it  there 
by  force  of  the  menace  at  D.   This  Ihall  be  tried  by  a  venire  facias 
from  London  ^  for  the  menace  at  D.  is  agreed.    33  H.  6.  24*  b. 
Dubitatun] 
Hob.  «66.        [2.  In  a  prohibitiony  if  the  parties  are  at  iffue  upon  n  cu/hm  of  mni 
Triaf^ir      J^cimando  of  wood  in  the  wild  of&ujfm^  the  venire  facias  fliall  be  from 
jac.  s.  c.    the  body  or  the  county ;  for  the  wild  is  not  any  fuch  place  where* 
—Trull  per  of  the  Court  may  have  conufance  to  be  fufficient  to  have  a  jury 
fw*)^*      to  come  from  it.    It  is  by  intendment  a  wood.    Hobart's  Reports^ 
cafe  348.  between  Fawkner  and  AiIdrbws.    Per  Curiam.^ 
[3.  In  an  a£lion  upon  theri^,  if  the  plaintiff  declares  that  be  and 
fmmt^mi  "I  defendant  were  Jointly fei/ed  of  a  clofe  called  Cburchfield  in  the  county  of 
•  Fol.'6iS.  *  Efex^  and  defendant  had  Jown  it,  and  after  cut  it,  and  the  cum  lying 
^       •     -^  upon  thelandy  in  conftderation  that  the  plaintiff  would  permit  the  defemant ' 
to  carry  away  the  com  ou^of  the  land  to  his  own  ufe»  hepromi/edai 
London,  isfc,  where  the  a£tion  was  brought^  to  pay  rol.  to  the  plain* 
tiff,  and  avers  that  he  permitted  him  to  carry  it  away,  &c.    To 
which  defendant  replied,  that  plaintiff fhtd  the  gates  of  the  faid 
clofe  by  fu^h  a  time,  and  hindred  him  de  ohcariatwie  tritici  pradiQi 
extra  claufum  prddiBum,  per  idem  tempus.    To  which  the  pbi&tifF 
replied,  and  took  by  proteftatlon  the  fliutting  of  the  gates  j  but  for 
plea  fays,  that  he  did  not  hinder  the  defendant  de  ahcariatione  tritici 
praedi£^i  extra  claufum  praediflum,  per  totum  idem  tcmpus  modo 
istforma^  55V.     In  this  cafe  this  ifluc  may  be  tried  by  venire  facias 
from  the  body  of  the  county  of  Effex ;  for  it  may  be  that  the  {aid 
clofe  is  not  in  any  vill ;  and  if  it  be  in  any  vill,  it  ought  to  be  al» 
leged  by  defendant  in  his  plea  in  bar.     But  by  his  plea  it  is  ad- 
mitted to  be  in  the  county,  and  not  in  any  villy  and  then  of  neceflity 
the  venire  facias  ought  to  be  from  the  body  of  the  county,  for  as 
this  record  is,  it  cannot  be  tried  otherwife  \  for  the  declaration 
was  good  without  alleging  any  vill  where  it  lies,  becaufe  it  was  but 
an  inducement  to  the  promife.     But  by  the  plea  of  the  defendant 
the  place  and  x\\\  is  material,  and  neceflary  to  be  alleged,  if  it  be 
in  a  vill  \  and  now  the  defendant  will  take  advantage  of  hb  own 
default.     And  in  this  cafe  it  was  tnie,  that  it  was  in  no  vill. 
Tr.  1649.  between  Simpson  and  Goldihg  adjudged,  it  being 
moved  in   arreft  of  judgment.    Intratur  Tr.  22  Car.  Rot.  127. 
pJ'^fs'*'  ^^^  t  if  a  venire  facias  ought  to  come  from  one  or  more  vills  in 
(99  0    *      certain  in  a  county,  and  it  is  awarded  de  corpore  comitatus,  it 
C  ^SS  3    fccm«  it  is  aided  by  the  ftatute  of  2 1  Jac*  of  jeofails ;  for  it  comes 
from  the  viils  out  of  which  it  ought  to  come,  and  from  other&j 
inafmuch  as  it  comes  from  the  body  of  the  county.] 
Fitih,  Tit.        4«  If  ^3ion  be  brought '  in  the  city  again/l  the  mayor,  and  common^' 
ViijBej  pi.     iflty  of  the  city^  this  fhall  be  tried  by  foreigners  y  and  attaint  may  be 

ioE*'r»o    kr<^«g***  ^1  ^^  people  within  the  city.    Neverthelcfs,  by  fome  h 
*^*  ^'  fliall 


Ccid-  tss 

fldi  be  by  foreignen^  Br.  Attaint,  pL  56.  cites  10  AS  13.  ^^*r^ 
10  E.  3.  29.  tij^  ji^ 

Coot  had  ma<le  i«ard  that  tht  tnal  ibooU  be  by  fbfti^iieri}  yet  be  thougbt  it  ought  to  be  uneadedi 
vhoeipaA  he  o«fted  this  peoely  and  concinoed  procefii  4|ainil  the  wicaefles^  aod  ordered  aa  ia^ieA  K 
be  made  cone  from  the  city.  Ice. 


(F.b)     Per  P^s.     Venue.     From  what  Place  a 

Venue  may  ame. 

[u   A  Venire  facias  may  be  awarded /yvm  a  ea/Ue.    P.  8  Ja«  in  Cio.J.ft39«^ 
"  the  Exchequer^  between  ComnsroN  aKd  Harb  ad-  Sliji;.^'^ 

tlldged.]  Hare,  S.  C* 

•^^•S*  P»  G«  nift*  C«  B»  70*  cap*  y<        See  pL  4*  iS* 

[2.  If  a  thing  be  alleged  in  a  manor,  the  venue  may  be  de  ma»  S*  p. 
wri^,  bccanfe  a  manor  is  a  thing  known>and  [has  a]  certain  name,  e'^f^ 
6H.  7*    19  H.  6. 49*  My  Reports^  14  Ja.  Co.  Litt.  125.  b.J        cap.  7. 

Fortheve* 
aire  maft  be  from  fome  known  place,  where  the  hCt  it  foppoled  to  be  done,  as  in  a  tUJ,  caftJe^ 
aamr,  or  Ibreft,  bec»afe  if  it  waa  not  a  known  place,  thoe  could  be  no  proper  diieAion  to  the 
fteriffio  tiy  wbpwere  thepaica  chatwei*  to  try  that  iiaft.    G.  HiSL  C.  B.  70.  ■  ■  See  (G.  b) 

l^  »7>  »8,  xg,  ao. 

[3.  A  venue  cannot  be  from  (fit  /cite  of  a  manor*    P.  6  Ja.  B.  Trial  per 
PcrCuriam.]  g^"^'^ 

4.  Every  trial  inuft  come  out  of  the  naghiourhood  of  a  caftU^  tna^ 
nor,  town^  or  hamlet ,  or  place  known  out  of  a  caftlci  manor,  town^ 
or  hamlet,  as  fome  forefts,  and  the  like..  Co«  Litt*  125.  a. 

c.  In  Juris  utrum  of  land  in  5.  if  they  are  at  ifllie,  vifue  fliall  be 
cfi.  be  si  a  vill  if  itfelf  or  not,  and  not  of  T.  near  S.  Br.  Vifne, 
pL  105.  cites  29  £•  3*  II.    and  Fitzh.  Brief,  963. 

6.  TreJ^fs  nvas  bronght  in  B.  R*  of  affault,  battery,  and  maU^rtat'^  S.  P.  who 
mtfA  in  the  Hall  of  Wejtminjler  t  and  the  pannel  was  commanded  J^.  ^  , 
to  be  made  by  tlie  marfhal  of  thepeople  who  had  ftalb  of  mer-  m^^^^ 
dundizes  in  the  &me  haU.    Br.  Yifne,  pi.  76.  cites  42  AC  x8.  ed  of  the 

QBC  party  or 
the  other.    Br.Pamiei,  pL  S.  citea  S.  C* 

7.  Where  the  ijfue  it  to  be  tried  at  Lincoln,  or  fuch  like,  toiicA 
is  afranchife  in  itjelf,  the  venire  faaasjhall  be  of  Lincoln,  and  not  of 
xifne  of  Lincoln  ;  for  then  the  jury  (hall  be  returned  as  well  of  the 
country  adjacent  as  of  Lincoln,  which, the  (heriff  of  Lincoln  can- 
not do.    Br.  Vide,  pL  104.  cites  8  H.  5*  lo. 

8.  A  boufe  vias  demifed  in  Abington,  in  the  borough  of  Abington* 
The  ffenire  facias  was  of  the  borough  of  Abington.  Adjudged  to  be 
well  awarded,  and  afterwards  affirmed  in  error.  And  per  Curiam, 
the  venire  facias  ought  to  be  awarded  from  that  place  which  had  the 
beft  notice  and  cognizance  of  the  matter  in  queftion ;  and  fo  is 
Ae  book  of  10  £.  4*  fo.  10.  cited  per  Williams  J.  Bulft.'46.  in 
Lyikerrit's  cafe.  r      ^  i 

9.  A  ven.  fac.  may  be  of  a  town,  ^  parijh,  manor,  or  any  other  J-  '5^  J 
plwc  known  j  but  wf  of  a  t  city,  county,  or  %  wards  per  Gawdy :  ptriA  b  Tu 

Smd  l^ed  within 


t5<^ 


Cvlal. 


•  Khr,  then  imj  cited  7  H.  4.  13.  Cro.Eliz.  260.  pi.  46.  Mich.  31  &  o^Ek*. 
ijHSSfnAe  «"f«°fBradilhy.Bilhop.  ^*^^- 

vUise  fludl  come  out  of  the  parUh  i  for  that  It  more  certain  than  the  city*    Co,  Utt.  i%^,  V. 
»f  Bul^fee  (G.  b)  pi.  39440.  ^  See  pi.  1 6. 

S.  P.  cited  10,  Payment  of  money  was  to  be  at  LincoMs4nn'hallin  Holhom^ 
SM.  ^'6.  ^"^  ^^  venire  &cias  was  awarded  A-om  Holbom.  It  was  obje£le4 
Pafch.  1*9  that  it  oi^ght  to  be  from  LincolnVinn,  that  being  the  mod  cei>taili 
^••r  '^  place.  But  it  was  anfwered,  that  it  was  never  heard  a  yenirt 
^(^y^  ^  facias  came  from  Lincoln's-inn,  Gray'srinnt  or  any  of  the  Inns  of 
tecit         Court.     And  the  whole  Court  agreed,  that  the  veh.  fac.  was  well 

aw^rdcdy  and  judgment  affirmed*     2  Bulft.  120.    Trin.  11  Jac. 

Baker  t.  Chew. 

1 1.  Vifne  cannot  be  out  of  a  ivUdi  as  the  wild  of  Sujex* 
Hob.  266.  ph350.  Trin.  17  Jac.    Fawkner  v.  Andrews. 

12.  A  ven.  fac.  de  vicineto  of  a  lieu  conus  in  a  town,  without 
making  the  vifne  from  the  town,  is  not  good.  Hutt.  106.  in  cafe 
of  B^KBR  v.  Johnson.    This  was  cited  to  have  been  adjudged. 

73.  A  venue  cannot  be  from  an  honour.  See  Sid.  17.  pi.  i. 
Hill.  1 2  Car.  2.  C  B.    Hill  v.  Bunning. 

14.  A  ven.  fac.  was  awarded  from  Taunton-'dettn.     It  was  ob-i 
je&ed,  that  it  was  a  great  country,  conGfting  of  feveral  viJls,  like 
the  vale  ofEveJbamy  or  the  vale  o^White'^houfe,  or  the  wild  of  Suf- 
fer.    But  the  Court  thought  it  good  after  a  verdi£l,  and  that  it 
fhould  be  intended  a  vill,  and  not  all  the  country  of  Taunton-dean. 
Sid.  88.  pi.  4.  Mich.  14  Car.  2.  B.  R.  Tubbe  v.  Whiteworth. 
S$d.3t$.  pt.       I  J.  Debt  upon  bond  brought  in  London.     The  condition  wa$ 
J*  Bakei*  fi^  performance  of  covenants  in  an  indenture,   by  which  a  wall  in  a 
S.  C.  ac-     fireft  called  Shrub'tualt,  in  the  county  (f  Northampton,  was  granted^ 
Mcdiosiy.     ftc.  and  the  venue  was  of  Shrub-walk,  and  the  caufc  tried  at  Norr 
thampton.     And  after  a  verdi^i  for  the  plaintiff,  it  was  infifted  that 
i|  venue  co\ild  not  come  from  a  walk  in  a  foreil,   becaufe  it  ^^at 
only  an  office  or  liberty,  and  is  only  collaterally  alleged  as  a  thinff 
granted,  and  not  as  a  place  where  a  thing  was  to  be  done,  and  is 
only  a  liberty  or  office  within  a  foreft.     And  Keeling,  Twifden, 
and  Moreton  were  of  that  opinion ;  but  Windliam  doubted,  in  cafe 
it  had  been  alleged  as  a  place  at  which  a  hGt  was  done  ;  but  being 
alleged  as  a  thing  granted,  it  is  otherwife.    To  which  the  othet 

{'uftices  agreed.     Lev.  207.    Pafch.  19  Car.  2.    B.  R.   Strike  v. 
^ates. 

•  s«e  pi.  %.  16.  Venire  facias  may  be  from  a  *  borough,  f  ward,  %  cet/lUy 
+  See  pJ.  9.  j^nj  j^  fccms  it  may  be  from  a  park,  &c.  but  not  from  things  ineorpo^ 
J,  *  ?•  '•  ^fai^  ^j  i^ff^  market,  bfc.    Sid.  326.  pi.  5.  Pafch.  19  Car.  2.  in 

the  cafe  of  Strike  r.  Banes,  in  a  nota  of  the  reporter. 
S.  P.  cited       •  17,  Venire  filcias  from  Whitehall  has  been  held  to  be  good. 

piSai/23'  ^^^-  3^^-  ^'^^^  P^"^  ^^*  f  ^^^^'  ^9  ^^^'  2-  ®-  ^  "*  *^  ^^*^  ^^ 
Car.  ».        Strike  v.  Bancs. 

H«  *  •  Arg. 

but  fays  it  was  quaihed  for  want  of  a  pl^o.    And  fays  that  to  this  the  Court  indiAcd  Uiere  in  ibe  faib 

of  MaithcWY.  Croflc. 

18.  In 
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18%  In  debt  fir  rent  referved  on  a  kaje^an  houfefituattupon  Lit'- 
w  Tofver-Ml^  &c.  the  defendant  pUaded  an  entry  into  a  room  ofthi 
find  boufe  at  Little  Tower-hill^  and  that  fo  he  hadfufpended  the  rent. 
And  apon  demurrer  it  was  obje£led,  that  Little  Tower-hill  cannot 
be  intended  to  be  a  viil ;  and  tQ  this  the  Court  inclined ;  but  the 
matter  was  ended  by  compromife.  Vent.  119.  Fafch.  23  Car.  a* 
B.  R.    Matthews  y.  Croffe.  C  «57  ] 

19.  AccKvitas  ofHampfieadrlnll  is  not  a  place  from  which  a  venue  Skin.  307. 
inav  come.    Carth.  235.  Pafch.  ^  &  5  W.  &  M.  B.  R*    Parker  \^^ 
^•Harris.  meat..-.. 

t  Salk.  26a.  pL  a.  S.  C.  but  S.  P.  does  not  appear. «— 4  Mod*  76.  S.  C.  ft  S.  P« 

(G.  b)     Per  Pais.    Venue.     Out  of  what  Place  it  r-^-  % 
fliall  come^  where  there  are  divers.  »  -,-^lr 

1 1 .  1 N  zfecwid  deRverancefir  taking  ofheqjls  in  Belbroughion^  ^f^^iff^  T^t  per 
-*  ment  is  pleaded  to  be  made  at  Bradford  in  Forfield^  in  the  pari  A  ***•*»  *4* 
ff  BelbroughtoHi  and  the  iffue  is,  nuhether  he  enfeoffed  or  not ;  the 
irenoe  fliall  be  from  Belbroughton,  and  not  from. Bradford,  for  Bel* 
broughton  (hall  be  intended  to  be  a  town,  and  we  town /ball  not  be 
intended  to  be  in  another  town,  and  therefore  Bradford  mail  not  be 
intended  to  be  a  town.  M.  x  i  Ja.  B.  between  Fennb  and  Hem-* 
VUG  per  Curiam.] 

{%•  la  replevin  for  taking  of  &  horfe  in  D.  in  a  certain  place  cal«  Hob.  sS^. 
kd  B*  if  d^endant/ays  that  the  place,  {5*r-  contains  20  acres,  parcel  of  ^  ?^* 
foo  acres,  is^c.  the  which  100  acres  time  whereof  memory,  fsfc  were  j™*Oiiy. 
parcel  of  the  manor  ^^  W*  whereof  %  S.  wasjeifed  in  fee,  and  confeffed  a»ri  ▼,  MS. 
the  taking  as  bailijfto  J.  S.  and  the  plaintiff  traverfes  without  that  ^».^  ^"^ 
that  the  place  where,  &c.  was  parcel  of  the  manor  of  W.  &c.     In  pahiw 
dus  cafe  the  venire  facias  fliall  come  from  the  manor,  and  not  hreuhmf  ha 
from  D.  the  vill  where  the  taking  was.    Hobart's  Reports,  ^Q!'mwLl^ 
cafe  367.  between  Galliard  and  Miller  adjudged.]  tb^^t^  dm 

detedant 
f^uiti^  that  tbt  cl^  vta  known  m  noeU  hy  the  name  ofD^  as  O.  and  that  timt  pnt  tfmind  iihad  hem 
fared  if  the  manor  of  Wigenwprtb  \  andpUaJtd  bit  freebeli  in  tbejaid  maner^  &c  IhtpUinttf  nutim* 
tmned  btt  dec/aratienf  ahjque  boCf  that  the  flaee  where,  Sec,  was  farceJ  ef  the  manotf  Sec*  And  ttpiMl 
this  they  Were  at  ifTQe,  and  the  venire  facias  was  awarded  of  Woodthorpe  only.  It  wu  objeAedy  that 
this  was  a  miC-crial  ^  for  though  the  parties  were  agreed  that  Woodthorpe  wai  the  pbce  whoe  the 
ttcfpafs  waa  done*  yet  that  being  alleged  to  be  parcel  of  the  naanor  of  Wigeawortby  a  ven.  fac.  fzom  the 
manor,  fcc.  may  have  a  better  knowledge  of  the  fz€t  than  the  vUi  of  Woodthorpe  only }  qood  fuit  coa- 
ccflam  per  tot.  Cur.    Yelr.  iSa.  Mich.  8  Jtc.  B.  R.   Knivcton  t.  Royiie.^  BrowaL  2xS* 

S«  C.  and  feeoit  only  a  tranHation  of  Yelr* 

[3.  In  irejpafsfor  a  horfe  taken  at  JF.  the  defendant  fays  that  J^  8.  Hoh.7«.  !*• 
mfosfttfed  of  a  leet  within  the  manor  of  D.  whereof  Jr»  is  parcel,  J'^/^^'"* 
sndprefcrihei  to  amerce  and  to  difirain/or  it,  and  to  appraife  the  ciif-  s*.  (T.'tfatf  k 
Creft  b^  four  appraifers,  and  itznj  refufed,  to  be  a  forfeiture,  and  «N>^tiioti» 
pltiDtiff  refufed,  &c.  to  which  plaintiff  replies  de  fon  tort,  &c.  Jj^J^' 
The  venue  fliall  be  from  the  manor  and  not  from  M.  for  the  ct^om  cauie  dw 
fftie  manor  is  put  in  iffue,  and  it  may  extend  to  feveral  vills.  A£ch.  taitiAgwsM 
13  Ja.  B.   between  Bankss  and  Barker  adjudged  in  arrcft.]        boSSfidttT* 

lb  that  reqaited  no  trial.  BrownU  133.  S.  C*  accordisgly.  Bitt  in  replevtn  Jer  takings 

im  MaeUand-eaead  in  BuekUndt  the  defendant  Jaid,  thai  tbt  f/aee  where  was  a)f>yheld,fareet  ef  tha 


iS7  .^ri«^ 


wat  awarded 
Ate* 


v^ht  ivhede  BmckUwd  ^  tad  fo  the  trial  not  good,  aotirithftaiidl 
i«if  the  iflye  is  upon  (he  coftora  ;  for  being  alleged  to  be  cbe  manor  of  B.  in  B.  the  ^len.  fac.  ooght  M 
fcatc  been  from  Bocklaod*    Cio.  J.  30ft.  pL  2.  Trio*  10  Jac*  B.  R*    Mortiaer  v.  Fecifa'. 

» 

Mjtamemtm  [4.  In  an  ejeBtoneJimui  If  the  plaintiff  declares  g^a  &^  n^j^ 
il^^Mf  ^  Ickworthy  of  land  in  Bury  in  Suffolk^  and  not  guilty  pleaded.  The 
ismdi  m  Tenire  facias  (hall  be  from  Burj  and  not  from  Ickworth.  Mich. 
Jj««»'  8  Car.  B.  R.  between  Pell  and  SpurgboNi  adjudged  in  writ 
VKMLiiot  ^f  *  error,  and  the  judgment  given  in  Bank  reverfed,  becaiife  the  ve. 
fuu^,  the  nire  was  from  Ick worth*  Intratur  Tr.  8  Car.  Rot.  774.  for  the 
/^jIj^  liTue  of  not  guilty  refers  to  the  eje&ment,  which  was  where  the 
land  is.] 

leaf,  wbave  it  iigbi  t§  baxfe  hen  from  Lower  Mockas  ;  the  lifue  being  not  guilty*  Bnt  if  die  leafe  had  been 
traTerfBd«  St  had  been  otfacrwife  $  and  of  that  opinion  was  the  whole  Court,  wherefore  the  jodgncot  waa 
flayed.  Caa.  B.  70I)  702.  pL  19.  Mich.  41  Sc  4«  Elia.^  B.  R.  Williams  v.  Whytoey.*— .^If  aman 
Jlgnt  s  Utje  in  tne  eeunty  or  vUi  wflandt  in  nntberf  yet  thejury  mottcome  from  the  place  where  (he  land 
liei,  in  an  ejeffment  upon  fuch  leaie.  6  Mod.  ii%»  Mich.  3  Ann.  B.  R.  Anon.  ■  1  S.  P.  per  Cvr« 
hut  that  fault  it  cured  after  verdiA  by  the  ftatote  of  Oxford.  6  Mod.  165.  Mich.  3  Anne,  B.  R. 
Cree  ▼•  Sharp.-  But  in  Jeh  upon  n  leafiforyenrt  made  at  Nortbam^on  9/  lanJs  h  D»  tu  tie  crninty 

9f  NortbawiptM^  opon  nihil  debet  pleaded,  and  found  againft  him,  it  was  objeded  that  the  vemrr  var 
•f  Nartbamptem  }  whereas  it  ought  to  have  been  of  D.  where  the  laods  lie.  But  the  Court  held  the 
trial  good ;  for  tbe  debt  is  due  by  *^^  *f  '^  tontrafff  which  was  at  Northampton  j  and,  ab- 
lente  Anderibn»  adjudged  for  the  plalntiin  Cro.  £•  565.  pi.  a8.  Pafoh.  39  Elis.  C.  B.  Macthew'i 
cale. 

•[158] 

Trials  per         [^.  If  a  tMng  be  laid  to  be  done  at  Brj/lol,  videlicet  is  warda 

0*07.^**       Sfl/»^*  Maria  in  warda  de  Ratclij^^  and  iffuc  upon  it ;  and  the  tc- 

nire  facias  is  de  warda  de  Ratcliff,  it  is  not  good.   Mich.  8  Car. 

B.  R.    Woodward's  cafe  upon  an  indi&ment  for  felling  by  faiit 

weights.    Refolved  per  Curiam.  Intratur.  Tr.  8  Car.j 


[From  the]  Moft  certain  [Place]. 

Trials  per  [6.  In  an  information  of  quo  vfarrantofor  uftng  of  a  toarren  in 

Msy  84.  X).  if  defendant  fays  that  thefmd  vill  ofD.  is  parcel  of  the  matwr  ifZ. 
tCro.  C.  ^^^  ^^^^  ^^  ^^^ ^^^  ^^fi  nvhoft  eftate  he  has  in  tbe  manor ^  have  ufedfo 
lii.pl.i.  have  a  v/arren  within  the  manor  and  demefnes,  time  whereof 
tiieKingY.  memory,  &c.  and  the  king's  zttomej  tskt^  ijfue  upon  the  prefcrip^ 
Ta!bo"*s!c.  ^^^^'  ^^  ^^^  ^^f^  ^^  renire  facias  ought  to  come  rrom  the  manor 
accordingly!  of  S.  and  not  from  the  vill  of  D.  though  D.  be  parcel  of  the  ma- 
^'■^*  i^  nor,  inafmuch  as  the  prefcription  which  is  in  iflue,  is  %  laid  io 
jFoi.^10.  jj^g  manor,  which  by  intendment  is  more  large  than  die  vill.  Tr. 
•-.jo^^iiao.  9  ^*^»  ^'  ^'  t  Sherrington  Talbot's  aSc,  adjudged  per  Cu- 
|l.  %.  riam  in  arreft  of  judgment,  after  a  verdi^  at  bar,  for  the  defend* 

«*9;  ^     ant,  where  the  venire  facias  was  from  D.  and  not  from  the 

cordlngly.  - 

^ln7-a      manor-] 

Mfr<i«#s/«r  cla'.m'mi  41  leet  within  tbe  manor  afjlf.  the  defendant  pleaded  that  he  waa  leifed  la  fte  c# 
the  manor,  and  fo  claimed  tbe  leet  by  preferi^titH  ;  i^n  which  they  were  at  iiTtte,  and  tbe  venire  fnciai 
Wttof  tht  vill  of  M.  and  adjudged  a  mif  trial;*  for  the  prefcription  being  that  he  had  a  leet  wichidL 
the  aanor  of  M  •  tbe  vifne  ihould  be  of  tbe  manor  of  M.  for  tbe  •uill  toai  act  mentioned  in  tbe  recardp 
•nd  the  vtnue  might  weil  be  of  the  inaaor.  Cro.  £•  30^  pU  a.  Mich.  35  ds  36  £Us.  B.  R«  at  St» 
Alhan'i,  Ncvil  v.  Pa>nc. 

C7.  la 
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[7r  h  an  inMmetit  rfmurdery  the  murder  wns  alleged  to  be  itfu  T"^  p« 
cpmlciviUiem  Wefttnanafiern  in  cotmtatu  Middirfexj   in  a  certain  .A  3* 
^«rf  tben  called  King^reet^  in  the  parijb  of  St.  Margaret  in  the  »  Mo.  594. 
pUcemntj  rf  Middtefen,  and  m^^io/S^  being  pleaded,  a  venire  facias  ^'^^7* 
was  awarded  de  vicineto  civitatis  Weftmonafterii  \  and  adjudged  ||^  ^^ 
not  good)  becaufe  the  parifli  is  more  certain  than  the  city,  and  wis  a^odf* 
dxrdbre  the  venire  facias  ought  to  come  from  the  parifh  and  not  ^  '^  ^ 
from  the  city.    Co.  6.  *  Arui«1>ell's  cafe,  adjudged.  14.]  autttrW 

fAi^kmai  hi  m  ptrticnlv  pbee  kDonn^  n  a  vilty  hainkt,  or  parifli  within  another  gawrd  place  wfakh 
oMaJaa  this  particttlar  and  other  paidcolarty  as  coanty,  cit]r»  or  boroughy  there  the  Tenue  ought  to 
cane  Aom  the  pwdettlar  place,  and  not  from  the  general  \  becaufe  the  more  particular  the  place  b^ 
fka  inhaUtuts  there  may  have  the  better  conafance  of  the  AA.  Bat  if  the  fad  had  been  fDuad  by  ths 
UidBMit  ID  have  been  done  at  the  city  ef  WeftaunOer,  without  any  mention  of  the  pari/h  of  St« 
Margaict*Sy  the  Yifnt  would  hare  been  good  from  the  city.  Goldib.  133.  pi.  31.  S.  C.  bvt 

S.  P.  does  not  appear.  S.  P.  Co.  Lict.  11 5,  a.  b.  bat  fayi  it  is  <o  be  noted,  that  if  it  had  beeft 

aH^  hi  Kinf -ftxeet  in  the  parifli  of  St.  Margaret*s  in  the  county  of  Middlelez,  then  h  Ihould  ha«t 
f  caoie  out  of  King-ihcet ;  for  tben  flioold  King-ftreet  have  beea  eflemed  in  law  a  towu.  A  flmt 
«r  laae  is  no  praper  place  fot  a  Tenoe,  becaufe  It  is  not  fappofed  to  be  fufficiendy  known  to  the  iheriffui 
wbat  hundred  it  is ;  but  a  flreet  in  a  parifli  is  a  proper  venue,  becaafe  the  parifli  it  fuflkiently  known  la 
irbet  hundred  it  la.    G.  Uifl.  of  C.  B.  70. 

tC  159] 

[8,  If  an  iflue  be  joined,  which  is  to  he  tried  h  a  vifne  efD.  and  l^nals  per 
S*  and  tie  venire Jhciai  is  awarded  from  D.  S.  ana  17".  it  is  not  good  fji^^^* 
becaufe  it  is  more  large  than  it  ought  to  be.  Hobart's  Reports,  5a. 
andfol.  105.  between  Bankes  AND  Parker,  j 

[9.  In  replevin  for  taking  of  beafts  at  a  place  called  D.  in  Souths  Hob.  €4* 
Mil  aad  one  of  tie  defendants  pleads  non  cepitj  upon  which  iflue  is  But  ff  Oie^* 
takesy  and  tbe  other  pleads  that  the  place  where,  is^c.  lies  in  the  pari/h  of  defendantt 
0.  in  Southwarkf  and  was  thejranktenement  of  J,  S.  isTc.  upon  which  ^  both 
fktplainthf  replies  claiming  a  way  over  the  place  where,  isfc,  to  another  ^^*Jj^ 
place  in  tbe  fiad  parifb,  and  iffue  taken  upon  the  prefcription,  and  one  ieription»  * 
veaize  facias  awarded  for  trial  of  both  iflues  from  Soudiwark  and  ^^  it 
the  parifh  of  D.  and  good ;  for  this  fertes  both  iflues.    Hobart's  ^3e\*u 
RqiortSj  cafe  88.  Arundel's  cafe. J  dnetopaiol 

chia,  be- 
caufe in  fttch  cafe  they  had  both  egreed  that  it  had  Iain  in  the  pariAa 

Xio.  In  an  ^eBione  firmt  upon  a  Uafe  made  in  C.  of  land  in  the  t^^'  J* 
P»i/h ^ C.  pradiff  upon  not  guiltj  pleaded,  the  venue  may  be  dc  s?c.^ad^ 
parochia  de  C.  for  the  word  (prsedi^H)  is  in  nature  of  an  averment  judged  per 
diat  the  parifli  and  town  are  one.    P.  12  Ja.  B.  R.  between  ^^^l^?'*, 
t  Vale  and  Fielder,  adjudged.    My  Reports,  P.  14  Ja.  in  the  Sr^^f' 
Exchequer-chamber,  between  $  Spencer  and  Sir  Thomas  Sa-  so.  pi.  ss« 
VAGB.    Same  cafe  Hobart's  Reports,  o.  and  there  odxer  cafe  ad-  *•  ^'  ^* 
judged  BWalfley.J  Z^\r. 

pi.  16.  S.  C.  tt  S.  p.  accordingly.  ■ '         a  Bolft.  moS.  $.  C.  accordingly* 
{  Rol).  Rep.  17.  pi.  5.  Ptfch.  r2  Jac.  in  the  IxGhe^ner-chamber,  S*  C*  by  the  name  of  Srtic* 
eta  AXn  Sia  TtfoMAa  SAYA«ty  and  Coxs»  accordmgly.      ■      Hob.  6.  pU  13.   Bsocs  v« 
SreKcea,  S.  C.  acoofdingly. 

In  ejedione  firms  of  a  Utfi  spud  DeubMi,  tf  Umds  m  the  p^riA  dt  Detibam  ft^diffa.  Albr  Mt 
gnilty  pkaded,  and  iflfue,  a  ven.  fac.  wai  awarded  de  vicineto  de  Denham ;  and  error  thereof  aflg^ed^ 
bectuie  the  ven.  fac.  ought  to  hare  been  de  parochia  de  Denham ;  where  the  land  lies.  Sed  non  elb* 
eatar ;  for  in  regard  it  is  de  parochia  de  Denhafli  ^n^itftf,  the  pariih  and  village  are  intended  to  cstHid, 
•id  to  be  all'one,  and  no  more.  Cro.  £•  538.  pi.  73*  Mich.  39  Eiiz.  in  Sc»cc.  Bedell  r.  Sranhweiighi 
»— Mo.  709.  pi.  ^90.  S.  C.  accordingly— —S.  C.  cited  Bulft.  46.  ia  LyikciTit*t  calc. 
I  So  It  ii  la  the  ongiaal^  but  ^fuat  what  It  joeaiif  • 

£lt.  lo 


•  m 
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Seepl«44     ^   f  11;  tiran  yeBioneJlrma  upon  a  ii^^  m»//  i/f  CofUutdiftf 
"•         ^/  G.  aforefaid  i  the  va»ue  fliall  not  be  from  G,  but  from  T.  f^ 
it  fhall  be  intended  that  T.  is  a  vill  of  G.    Mich.  lo  Ja^  R.  R 
between  BeachaMpe  and  Sampson,  adjudged.] 
^^^^'       '^  ^  ^'  ^  *  ^^^  ^^  pleaded  to  be  ma(U  at  the  parifh  (fRxk^  ofknd 
1:  C.  t.      ^^  Linden  in  the  parifi  of  Rock,  the  venue  fliall  not  be  from  the 
g^'pcr      parifti,  but  from  Linden*    Mv  Reports,  14  Ja.  *  Collier's  cafe. 
Oo*w*       See  Hobart's  Reports,  257.  between  fDoRREL  and  AmwLfiws! 
IbToSkt      ^^^  ^^"^  '^^^"g  "P®°  ^^^  ejedment  per  Curiam.    M.  1 8  Ja.  B.  R. 
lUd,  that      between  ;  Jenkin  and  Smith,  adjudged.    P.  8  Car.  B.  R.  be- 
tbe  wme     fween  Crooke  and  Littepage.1 

Might  to  -^ 

W  from  th«  moft  certain  pizcc.     If  trcfpafs  be  brought  in  two  towos,  and  no  Tiil  it  pleads  «  to  «m 

towiH  It  fliaU  be  tried  by  theocBer  town. 

f  Hob.  190.  pi.  236.  Mich.  14  Jac.  S.  C.  accordingly. —• — fc-Hutt.  6.  Mich.  f5Tac.  S,  C.  ac« 
cording^*  But  Lord  Hobart  faio,  ic  had  been  divers  timefl  adjudged,  that  on  the  a!legatioa  of  ^  thine 
done  at  the  town  of  Dale  in  the  patili  of  Sale,  the  ven.  fa«.  from  the  parifli  ts  good  j  for  though  thtf 
pari(h  nay  contain  more  towns,  yet  it  is  not  to  be  prefumed  but  ic  is  of  one  extent,  unM  the  coatrarr 
appear*  hjr  the  record.-i-  Brownl.  69.  Da«rei.  v.  Andrew,  S  C.  And  that  Lord  Hobart  61 J 
thit  where  tr  e  land  is  laid  In  the  parifh  of  Dale,  the  Ten.  fac  my  be  made  of  Dale^  or  within  the  parUh. 
•r  of  the  parilh,  and  both  good. 

4  J  Cro.  J.  586.  pi  8,  S#  C.  and  il  w«s  an  aaiorvfor  words  fpofce  of  an  attorney,  and  thewwds 
were  alieged  to  W  fpokcn  at  S.  CuJham  itt  the  ccunty  ofCcrnwai/y  and  the  vtfr.fac.  nvatfrvri  tbtpariA  at 
S.  Culbam  i  and  this  was  moved  in  arrcft  of  judgment ;  Hot  that  the  pariOi  is  larger  by  intendmsoty  a»A 
fo  a  mif  trial.    And  of  that  opinion  were  aU  the  Courts 

$[i6ol 

[13.  In  an  aftion  upon  tlic  2  £.  6.  fir  carrying  anoay  of  tiiherift 

Bilkjione^  and  the  venue  corner  from  D.  in  the  parifh  ofSilk/hnn  it 

it  not  good.    Hill.  14  Ja.    B.  R.    Robson  against  Cbtler^ 

adjudged.] 

YelT.  104.        [14.  If  an  affumpftt  he  load  in  M.  and  the  venire  facias  is  d/  vid^ 

t*'*^B  V     ^^^     ^  Isfparachia  deM.  it  is  not  good  j  for  the  pariib  may  ex-* 

pTkk-'    '    ^^^^  out  of  the  vill,  and  may  be  a  parifli  in  \rhich  thcie  is  not  smj 

■vitT  ▼.    vill.    Mich.  5  Ja.  B.  R.    per  Curiam,  j 

FALMKa* 

IS.  C.  &  p.  fays  It  was  adjudged  per  tot.  Cwr.  t  mlf-trj«t,  bec^ufe  it  ought  not  to  be  of  a  lai^er  pttcb^l 
than  the  plaintifi'  himfeif  baa  i'uppoied. 

Triats  per         [i  5.  If  at  thiilg  bc  alleged  in  fuch  a  parifh  and  ward  in  London  : 
(ito6.)  ^'      ^^  venire  facias  fhall  be  de  patochia,  and  not  de  warda  ;'  for  the 

parifli  in  London  is  inftead  of  a  vill,  and  the  ward  in*  Keu  of  an 

hundred.     Hill.  41  £1.  B.  R.  adjudged.] 

f  16.  In  a  replevin  of  beafts  taken  in  Ap  if  ici'endznt  Ju/fijlcs  fie 

J-  V_       faiing  in  a  place  called  R.  and  plaintiff  fay  t,  they  Hv'ere  taken  in  a  placA 

•Fol.  6ai.  *, called  C.  in  the  parifh  of  A.  upon  which  tbey  are  at  ifllic,   the 

^  ■*»■  -r^  verlue  may  be  front  A.  for  the  parifli  and  vill  of  A.  (half  bc 

'   intended  to  be  one.    HiH.    9  Ja.  B.    Francis's  case.     Per 

Curiam.] 
Ck).j.4qj.       [17.  fir  the  Iflue  be  Vihether  certain  land  be  held  rfft4cb  a  mano^ 
Siiins^ir  h   ^'S^^  f^J^»f»   *e   venue   (hall    bc   dc  vicinct^  manerii* 

Qvnx.ow,  .    II  H.  6,  54.J 

Tria.  14  Jac. 

Q.  R.  Jodification  in  trefpafs  was  Ibr  a  htrlot  tor  certata  landf,  parcel  of  the  manor  of  Stanftcd-baii 

In  Wjndham  ;  and  upon  ilTue  whether  parcel,  the  iilue  was  de  vicineto  ntmerii  de  Stanfted^ail  In 
'Windham,  ,aod  held  i^pod,  and  affirmed  in  erior  hy  the  opinion  of  3  joftices;  abfentcCoke. 


[18.  If 


ttrfal  160 

fii.  1£  z  thing  he  4Ml/f^i(l hi  a  fnafior^  the  venue  fhall  be  de  ina«»  Trials  pet 
ncrio,  bccaiife  a  manor  is  a  thing  known,  and  [has  a]  certain  name.  ^^'\  ^^' 
6H,  7.  3.  b.  19  H.  6.  49.  •  My  Reports,  14  Ja,]  •Roii.Rcp. 

[19.  Bat  if  a  thing  be  alUged  its  a  manor  f  in  D.  there  the  venue  393-  Dur. 
Ihall  not  be  de  manerio  generally,  but  from  D.  for  the  town  is  smoNs^* 
more  than  the  manor.     6  H,  7.  3.  b.  My 'Reports,  14  Ja.     For  s.  c  ani 
the  manor  may  extend  into  divers  vilJfe.     Co.  6.  Arundell,  14.]  9.^^^  f*'*** 

[2o.  But  in  tliis  cafe  the  venue  may  be  X  from  the  manor  in  D^  beV/y/-"^ 
for  this  is  more  certain  than  from  the  town  generally.     My  Re*  ;«  //>** 
ports,  14  Ja.    BuRRouGH  V.  Simons.    Per  Curiam.]  .    '^"V  !f 

«  X^a    in  Urn 

tbc  v«i«e  IB4J  be  frooi  D.  gmcrtilv  ;  but  if  alleged  in  a  manor  without  naming  a  town,  it  muft  be  from 
the  manor,  ^uod  fuic  conccHuin  \  .per  Dcderidge.  But  Doderidge  faid,  ch4C  where  the  manor  it  alleged 
in  a  town,  there  ate  no  boolcs  in  the  ne^tivc  that  the  f enuc  cannoc  be  from  the  manor  in  the  tovirn  ; 
for  this  b  more  certain  than  frum  the  town  generally,  but  that  it  may  be  from  tjie  town  generalty. 
And  dM  diverfiry  was  agreed  by  Haoghton)  and  lb  all  the  Court  inclined  that  the  venue  was  i»«ll 
awarded ibnt  ordered  to  fearch  precedenti.-  .~Mo.  85 X.  pi.  ll6o.  S.  C.  and  S.  P.  tht/ venue 
bein^/rcn  tht  mumor  tftf^ir-Jham  in  IVtiuibam,  \t  was  objected  to  be  double,  and  uncertain  whether  It 
tc  mm  the  manor  or  the  viH.  But  non  allocatur,  bccaafe  the  venue  is  from  the  mjoor,  and  the 
addition  of  (in  Windham)  which  it  the  viU,  is  only  to  afcertain  xht  m.anor  j  for  thetc  may  be  %  ma. 
nors  of  Windham,  one  of  them  in  H^ittiibtim,  and  the  otner  out  of  it,  as  there  may  be  5  manqrs  in 
t«e  town. 

f  S.  P.  Co.  Lilt.  la^.  h.  Trials  per  Pa's,  86.  (09.)  loi.  (iit.) 

}  Trials  per  Pai«,  86.  (99,) 

[21.  If  a  thing  be  aUigid  to  he  done  at  the  caftle  of  Hertford  in  the  Cto,J,  t-'^, 
aunty  of  Hertford^  the  venue  (hall  not  be  de  vicineto  de  Hertford  J^lp^^.^""' 
in  comitatu  Hertford,  but  from  the  vicinage  of  the  cadle  of  Hert-  Hare,  s,  c*. 
ford  in  the  county  of  Hertford  $  for  a  caftle  is  ag  certain  as  a  vill.  accordingly. 
P.  8  Ja.  in  the  Exchequer-chaniber,  between  Conniston  and  [  i6i  1 
H^REy  adjudged,  apd  the  judgment  reverfed*  J 

[aa.  If  a  thing  (as  word^  fpoke)  be  alleged  to  be  done  (tpud  bur^  Trials  per 
gum  de  Plimouth^  and  the  venue  comes  from  Plimouth  generally,  Jl*i*\*^* 
this  is  good  enough,  though  the  vill  of  Plimouth  may  extend  far^- 
dier,  or  notfo  far  as  the  borough ;  for  it  was  an  ancient  borough, 
;is  he  himfelf  alleged  iixthe  plea,  but  they  fhall  be  intended  to  be  aU 
one.  P.  i5Ja.  B.  R.  between  Fowell  anp  Cov/e  adjudged, 
it  being  moved  in  arreft  of  judgment.  See  P.  41  tl.  B.  R.  bc^ 
twcen  WaLlw  and  Scot,  vill  of  Cambridge  and  Cambridge  fhall 
be  intended  to  be  one,] 

[^3.  If  a  thing  be  alleged  to  be  done  apud  villam  de  Cambridge  Trialf  p<t 
in  vjardaforif  and  iflUe  upon  it,  and  the  venire  facias  is  de  villa    .  *i*'  ^^' 
&  warda  pr«di£ii,  this  is  good.      M.    8  Car,   B.  R.   between     '^''^  ' 
Collet  and  Edmonds,  adjudged  in  writ  of  error  upon  judgment 
w  Cambridge.     Intratur,  P.  8  Rot.  298.     But  the  judges  faid, 
that  the  ftatute  of  a  i  Jac.  aided  it.     Buc  qusere  this.] 

[24.  If  an  iflue  be  to  be  tried  of  a  thing  tvhich  is  out  of  any  vlU^  p^'*'*  P^ 
die  vejMie  fliall  not  be  from  the  neareft  vill  to  it,  but  from  the  ^ll\   *' 
place  itfelf.     ap  £•  3*  ii«  b,  adjudged,  (asit  feems  it  i?  to  be 
intended.)] 

[25.  .Sf// it  feems  that  the  (heiiff  ought  to  return  the  jury  from 
the  neareft  vill.  ] 

'     [26.  In  an  ejecfhne  firm^  of  7,  acres  oi  land  in  firefa  de  Kevennon  J^*'»^r«r 
i» comitatu^  £5*^.  iif  the  defendant  pleads  not  gu'J:;^  the  venue  may  ,/'*^  "^^ 
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be  dc  vicincto  foreftae  •,  for  it  is  a  thing  known,  and  by  intend- 
ment, inafmuch  as  the  defendant  has  not  pleaded  it  in  abatement, 
it  is  out  of  a  parifli  or  vilL  Mich.  6  Ja.  between  Phillips  ano 
Evans,  adjudged  per  Curiam  in  the  Exchequer.} 

[27.  If  a  thing  be  alleged  to  be  done  at  St.  Pettr^s  in  the  ward  of 

Mancrofte^  the  venue  may  be  awarded  from  St.  Peter's  generally  ; 

for  it  fhall  not  be  intended  that  there  are  more  wards.     H.  13  Ja* 

B.  R.  between  Wood  and  SuTCLiFFE,per  Coke*] 

Trials  per         [28.  If  a  thing  be  alleged  to  be  done  in  a  ward  in  the  ciiy  of  Brif' 

Paic»  Q5*      iol^  wberey  life,  the  venue  ihall  not  be  from  the  city  but  from  the 

(107.)     '   ward.    M.  10  Ja.  B.  R.  between  Robinson  and  Puddt,  ad* 

judged  ;  and  fo  there  adjudged  in  Smith's  case.] 
^  '  -^  [29.  If  a  trefpafs  be  luppofed  in  warda  Auftrali  infra  libertattjn 
Foi.  622.  civkatis  Lincolni^t  and  the  venue  is  de  vicineto  libertatis  civitatis 
^-  V  '  praediftae,  it  is  good,  becaufe  it  (hall  be  intended  that  the  liberty  and 
tu.,^41-  ^^^  ^^'^^  aforcfaid  are  all  one.  H.  13  Ja.  B.  R.  between  Ogle- 
s.  c.  ind  THORPE  AND  AsKEw,  adjudged  in  writ  of  error.J 
jadgment  ^^q.  &o  if  a  thing  be  alleged  at  Plitmuth  in  the  Old  Town  wari^ 

vnu  affirm*   ^j^^  yenue  may  be  from  Plimouth  generally,  and  it  is  good,  thoueh 
in  writ  of  error,  upon  fuch  judgment  in  the  borough-court,  it  be 
averred  that  there  are  3  other  wards  within  the  borough.     Mich« 
7  Car.  B.  R.  between  Buckham  andLbpper,  adjudged.] 
Ron.  Rep.        [31*  If  the  condition  of  a  recognizance  he  to  pay  money  at  Haxi^x 
s67.  |^«  40.  tomb^  in  the  cathedral  church  of  St.  Petet^s  ofTorkj  commonly  called  Tork 
^*  ^r  *^'     minfer ;  and  in  a  fcire  faaas  upon  this  recoraizance  the  defend- 
but  the         2Xit  pleads  that  he  paid  it  at  Hatnfs  tomb  in  the  church  aforefaid^  in 
Court  raid,    the  county  of  the  citjofTorks  upon  which  they  arc  at  iflue,  and  the 
^**bad**     venue  is  awarded  de  vicineto  civitatift  Eborum ;  this  is  not  well 
bttn  thai      awarded ;   for  York  iriinfter  may  be  .of  York,  and  within  the 
$bef>^ymet$t    county  of  York,  and  yet  Bot  in  the  city.    M.  13  Ja.  B.  R,  bc- 
ro'klllllhf  tween  the  Bishop  of  Bristol  and  Sir  Stephen  Proctor  ad- 
enrntytftbi  judged.    M.  1 3  Ja.  B.  agreed,  becaufe  the  county  of  the  city 
tUy  ofYi^k^  jjjj^y  be  of  larircr  extent  than  the  city.] 

the  venire  ^  °  * 

facial  from  the  city  had  been  goo4.— — S.  C.  Ibid.  %%t,  pK  5.  but  not  S.  P, 

C    «6^   ] 

Cro.J.  399.  [3a.  &  if  condition  of  obligation  be  to  pay  money  at  thefaid  tomi 
pl.7.  Pafch.  j-^  ^^^  ^^y  ofTorky  and  defendant  pleads  payment,  &c.  the  venue 
it  k!*       fi^om  the  city  of  York  is  good  \  for  the  tomb  being  in  Ac  city, 

ihall  be  intended  to  be  of  the  city.    M.  13  Jt.  B.  l^tween  D£H- 

TON  AND  Roberts  adjudged.] 
Roll.  I^ep.  •  [33.  If  a  thing  he  alleged  in  D.  the  venue  (hall  not  be  from  D. 
374.  pi.  19.  j^^(  ^^  vicineto  de  D.  For  otherwife  the  neighbourhood  fliall  be  ex- 
cordi'ng'yi  cludcd,  which  they  ought  not.  My  Reports,  14  Ja.  Frescot's 
though  cafe.  Mich.  I4ja.  B.  between  Bullen  and  Jarvisb,  per  Cu- 
Coke  cited  ^j^n^^  gut  there  it  was  amended  by  warrant  of  the  rolL  Contra, 
Comrl'.       Tr.  39  El.  B.  R.  Belgrave's  cafe  adjudged.] 

(See  pi.  36.] 

Cm  J.  399.  pi-  7.  P«fch.  14  Jac.  B.  R.  Tydcott  t.  Westcomb,  S.  P.*  ■  ..la 
debt  the  \cnite  facias  was  from  W.  where  it  Aiould  he  de  vicineto  de  W.  and  thereifore  tlw  inqucil  was 
^uaflied,  and  a  new  ?ciiiRWU  awarded.    Br.  Ventre  Facias,  pi.  8.  cites  7  H.  4,  is,  t  j. 


[34.  1(  an  zStion  be  brought  in  an  if^mor  court  in  a  hrmgh^ 
ftnd  iflae  is  there  joined,  and  a  venire  facias  is  awarded,  quod  ve- 
nire facias  12  liberos  burgenfes  burgi  &  parochise  4e  B.  This 
is  good,  though  there  may  be  12  burgeffes  of  <the  borough  and 
parifh,  and  not  inhabitants  thereof  at  the  time  of  the  award  of  it. 
Dubiutur,  Hill.  10  Car.  B.  R.  between  Lovering  and  Martin, 
in  writ  of  error  upon  judgment  in  Barndaple  in  Devon.  Intratur, 
P.  10  Car.  Rot.  261*  But  after,  upon  information  that  all  pre- 
cedents there  are  fo,  the  judgment  was  affirmed.  Mich.  13  Car. 
B.  R.  between  Knill  and  Weston  adju<iged  accordingly,  and 
fuch  judgment  affirmed.  Intratur,  P.  11  Car.  Rot.  454.  Tr.  1649. 
between  Pbard  and  Harris  adjudged  accordingly,  upon  a  writ 
of  error  upon  a  judgment  in  Barnftaple,  but  reverfed  for  other 
caufe.    Intratur,  M.  24  Car.  B.  R«  Rot.  511*] 

[35.  A  vifne  may  be  of  the  vicinage  of  thefuburbs  of  the  vill  of  Y*^*"^*- 
Bryioli  for  the  (herifF  may  fummon  any  of  the  vill,  and  thofe  are  ^^^^  pf 
of  die  vi&e  of  the  fuburbs.     8  H.  5 .  i  o.  b.  adjudged.]  Briftoi,  wm 

awarded 
food ;  Ar  fbtf  muiot  exceed  this  precin6^.    Br.  Vifoe,  pi.  zo4»  cites  8  H.  5*  xo*  aud  Fitsh. 

[36.  &  ir  vieineto  de  Briftol,  is  good-  ♦  Contra,  8  H.  5.  *  S-^- *=!:?" 

b«  by  wOtce  («n. 

Rtp.  374.  pi.  «9.  which  fiK  <t  pi-  33'  fupn. 

§5  [  163  ] 

[37.  If  an  iffue  be  upon  a  thing  done  in  civitate  Coventrie^  or  other  S'^'J'^^^* 
fuch  city,  the  venue  de  vieineto  civitatis  is  good;  for  it  does  not  \^^  \, 
exclude  the  city.     My  Reports,  10  Ja.  Proctor  and  Clifton,  Proctos, 
adjudged.     M.  7  Ja.  B.  fame  cafe  adjudged  ;  for  it  is  a  county  in  ^^^J;  •^* 

itfelff  and  the  county  may  extend  into  feveral  vills  round  about  the  Buifi. 

city.]  "6.  s.  c. 

[38.  &  de  vieineto  civitatis  Eborum,  is  good.  M.  1 1  Ja.  B.  IfJ|.7m?cK* 
f  Buckle's  cafe,  per  Curiam.]  debate  and 

[39.  But  if  a  thing  be  alleged  in  London^  the  venue  (hall  be  de  f  i.*^— -^ 
civitate,  J  and  not  de  vieineto  civitatis,  bccaufe  their  liberties  are  t^°*-  ^*3» 
well  known,  and  confirmed  by  parliament.  My  Reports,  10  Ja.  \^^^^^f^ 
]  Proctor  v.  Clifton,  adjudged.]  precedents. 

Where  vifoc 
it  Afk/to  htoi  A  city  in  an  sdion  brought  in  a  fupetior  court,  or  within  the  city»  though  it  be  bvtb  a  city 
»ad  cmmtff  tlM  Teniic  ^ias  oiay  be  dt  vlcheto  civiratts»  **  Latch.  258.  Though  it  hath  been  held 
aec  goody  but  that  the  venire  facias  muft  be  de  civitaie^  leaving  out  vicinet*.  as  you  may  read  in  Sutn- 
fardf  155.  But  now  the  cafe  in  -ff  Cto.  a.  part  3c8.  and  Bulit.  i.  part  229.  fay,  that  aU  venire 
ftdaa*s  are  awarded  de  vicinet.  civitatis,  which  is  intended  at  notU  dt  c'wxtate  itfelf  as  de  vUinet» 
Mra  jmr^^Bkmtm  •/*  the  city.  And  fo  it  is^  de  vicinet.  civitatis,  or  de  vicineC,  or  de  civitata 
Ctntvajf  Ebonin,  Nonivich»  Saruniy  Briftow,  £xon,  and  ail  other  cities  which  are  counties  in 
tbeaaielvct.  In  all  places  befides  London,  no  mention  is  made  of  the  pariHi  or  ward.  ||  Ibid.  493. 
^  But  in  Lcetdtn  tk^^farff  and  ward  is  mentioned.  And  therefore  it  was  adjudged  |i)|  2  Cro.  1 50.  that 
it  «raa  not  good  to  aUege  any  thing  done  in  London  generally,  but  it  muiV  be  in  what  pariGi  from  which 
a  fcoire  nay  be.— —But  where  a  thing  is  laid  in  a  city,  in  alca  warda  there,  and  the  venire  facias  is 
60m  the  city  only,  it  is  well,  bccaofc  it  fliall  be  intended  there  be  no  more  wards  in  the  fame  city. 
Tnah  per  Pais,  93.  (zo6.)  cites  ^^  3  Cro.  aSi. 

**  la  cAfe  of  CaossMAN  v.  Hums,  cites  S  H.  5.  becaufc  the  Court  has  power  to  award  it ;  and  I^ 
was  there  faid  that  this  cafe  of  S  H.  5.  has  great  reaf9n  in  it. 

i  t  The  cafe  of  Proaor  v.  Clifton. 

it  This  it  a  mifttke,  no  fuch  point  bftng  there;  and  the  cafe  is  that  of  Waltxi  v.  Manssll, 
VhiUi  Ice  iBfra,  rl.4z* 

N  ^  llli  Cfc. 


*i 


f6.3  tJttiat* 


Cro.  J*  150.  pi*  lo*  HiU.  4  Jac.  B.  It*     NormanTiJle  ▼-  Pope.  Cro.  J.  137.  pU  \^ 

Mich.  4  Jac.  B.  R.  S.  C.  but  not  S.  P. 

9^  Cro.  £•  %Z%»  pi*  3*  Trio*  34  Eliz*  B.  R*  In  error  of  i  judgment  in  aflampGt,  Beaucam^  v* 
K«ggin. 

f  S.  C.  cited  Godb.  381.  pi.  46S.  Arg.  as  held  good  ;  for  (vicinetD)  fliall  imply  thoCe  within  the 
jurirdi^ion,  and  not  the  neig^hbourt*  And  Doderidge  J.  laid  tlut  (vicineco)  goeth  about  the 
precin£l. 

II  S.  C*  cited  Arg*  Godb.  3S1.  pi.  468.  as  adjudged  accordingly* 

Ooderidge  [^o.  [_So]  if  a  thing  be  alleged  in  civitate  Brtjlol^  the  venue  may 

i'Jn  h?"  ^^  ^^  civitate  Briftol  generally.     M.    3  J  a.    B.  R.    and  by  the 

was  a  coon,  clerks  faid  that  they  have  feveral  precedents  accordingly*] 

fci,  he  . 

moved  for  Biiftol  to  maintain  it  g0')d  de  vieioeto  ;  but  that  it  was  ruled  not  good,  but  ought  to  bede 
civiute  BriU^i.     Godb*  381*  in  pi.  468.  Anon. 

[4 1  *  If  an  aElion  he  brought  in  Lyme  by  the  cttfiom  th^re^  and  an 

iflue  is  to  be  tried  there,  a  venire  facias  de  vicineto  de  Lyme  is 

good    enough,   though  it   was  objedled  that   it  extends  to  the 

neighbourhood  J  which  is  out  of  tlie  jurifdicl:Ion  of  the  Court ;  for 

this  is  the  common  courfe  of  all  fuch  inferior  courts  in  England. 

P.  5  Ja.  B*  R.  between  Walker  and  Wittel.     Per  Curiam* 

•  Jo.  171*    Hill.  3  Car*  B.  R.  between  •  Hunm  and  Grossman,  in  writ  of 

c  OSS   AK  ^"^^^^  upon  judgment  in  Lancedon  in  Cornwall,  adjudged  good  de 

«.  Hume,    vicineto  de  Lancefton  ;  and  judgment  affirmed  accordingly*     Iii- 

s.  c.  ac-     tratur,  Mich*  2  Car.  Rot.  161.] 

ccirdingiy; 

fir  it  AiaU  be  intended  th^t  the  liberties  of  Lancefton  extend  out  of  the  viU  of  l^aneefton.i         ■  — 

Noy,  90.  &•  C.  acco  dingly. 

Cro.j.4<53.  [^2.  So  Tr.  16  Ja.  B.  R.  in  writ  of  error  upon  judgment  in 

acc^in  ly'  Ncwberry,  dc  vicineto  de  Newberry,  adjudged  good,  and  judgment 

by  the  name  aflirmed.     Intratur,  P.   16  Ja.  Rot.  40.  between  Mansack  ano 

of  Wal-  Walker*] 

TER   V. 

Makselt..  And  the  Court  faid,  that  thou{ih  the  corporation  do  not  extend  their  JorifdidioQ  outof 
th«  vill,  >et  the  venire  f.-clas  being  awarded  de  vicineto  de  NeNK>bury,  thofe  of  the  town  may  well  be  re- 

turned.     J'oL.  3^3.  pi.  70. So  in  cttje  upon  an  a£umpf\t  made  at  Soatbnv&rkf  it  was  afltgaed  fi»r 

error,  that  iheveniie  r<tcia«  was  awarded  de  vicineto  dc  SouihwjrJe,  whereas  it  ought  to  be  from  South- 
W4rk.  And  cited  9  H.  5.  lo*  Scdnon  allocatur*  Cro.  J.  504,  503.  pi.  16.  Mich.  16  Jac*  B.  R* 
Beckwith  V*  Nott* 

Jo.  448.  pL  [^j.  III  an  action  brought  in  Brifiol  in  the  Tolfey  courts  and  the 
I?  ^  ^'  ^)  caufc  of  adion  is  alleged  to  be  in  BriiloL  infra  iurifdi£lioiiem 

the  name  of  .  '       P    '  m  i       1     •      •  .     . 

'rHucsToK  cunse,  and  the  venire  facias  upon  not  guilty  pleaded,  is  awarded 
V.  ViK-  ^^  warda  omnium  fan£lorum  infra  civitatem  &  juridi&ionem 
Cmu-tlieid*  curiae  i  this  is  good.  M.  15  Car*  B.  R.  between  Ummamt  ani> 
the  viine  Thi-rston,  per  Curiam  adjudged  in  Mnrit  of  error,  and  the  judg- 
g:>u,.ir.d      nient   aflirmed   accordingly*     Intratur,   P*   15  Car.    Rot.  aao. 

j*uX Lent!  *^  ^^^  ^"^"^^  ^^  ^^^  judges  laid  that  it  was  aided  by  the  (tatute  of 
i  I  Jar.  of  jeofails.^ 

fAo.  684.  44«  I"  ^^^fp^fh  ^^  defendant prefcribed for  afoot-nvay  leadingjrom 

pi.  94 '•  H*  tifqtui  viam  pedeftrem  de  G*  &c.  IJJiie  was  taken  upon  thnspre^ 
^  ^ft*tif  "*  7rr////i?//,+and  the  venire  facias  was  awarded  dc  vicineto  de  H.  only. 
VC.7  iame  After  judgment  it  was  affigned  for  error,  that  it  fhould  be  dc  vici- 
word*.  ncto  de  H*  and  G-  And  for  that  reafon  judgment  was  revcrfed. 
t[  164  ]  Moor,  257.  pi.  403*  Mich,  ap  &  3oEliz.    Hennagc  v.  Curtis. 

6  45.  Ejea^ 
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•45.  EjeBmtnt  of  lands  in  K»  and  JV,  the  venire  facias  was  of  K. 
only.  It  was  objefted,  that  it  was  not  well  awarded  \  for  it  ought 
to  have  been  de  vicineto  de  K.  and  W.  which  was  granted  by  the 
Court  5  and  that  that  defe£l:  was  not  relieved  by  any  ftatute.  And 
judgment  was  ftayed,  and  a  venire  facias  de  novo  granted. 
4  Lc.  85.  pi,  178.  Mich.  30  Eliz.  in  C.  B.  Seixtbcrk  v.  Pcrcic. 
4<$.  Trefpafs.  The  ijfue  was^  if  the  manors  of  P.  and  great  H. 
tvere  holden  ^the  fjonour  ^E  wclme,  the  vcn.  fac«  was  of  one  manor 
only  ;  and  therefore  ruled  to  be  ill.  Cro.  £.  260.  pi.  47.  Mich« 
33  &  34  Eliz.  in  B.  R.    Horfeman  v.  Johnfon. 

47.  M.  demifedto  L.  by  indenture,  all  his  lands  lying  in  the  parifli 
of  Maxfield  called  Hampfhire-park^  habendum  for  2 1  years.  L. 
covenants  not  to  cut  any  trees  there  grooving,  above  one  cord  of  wood  % 
without  the  afTent  of  the  leflbr.  In  debt  for  breach  of  covenant 
it  was  ajpgned  thai  th€  defendant  cut  down  20  odksy  exceeding  the 
quantity  of  a  cord  of  wood.  The  venire  facias  was  awarded  de  Max^ 
field.     It  was  moved  in  arred  of  judgment,  that  the  venire  facias 

was  ill  awarded  de  Maxfield  \  and  that  it  ought  to  have  been  de 
parochiae  de  Maxiield.  But  the  plaintiff  had  his  judgment,  and 
the  fame  aflFirmed  in  a  writ  of  error ;  and  held  by  the  wnole  Courts 
that  the  venire  facias  was  well  awarded.  Bulil.  46.  Mich*  8  Jac. 
in  Lyskekrit's  cafe,  cites  it  as  a  cafe  Trin.  40  Eliz.  between 
Morley  and  Lapham, 

48.  In  debt  upon  ohllgiitiony  payment  was  pleaded  apud  domum 
maffionalein  reHoria  de  Afuch-hadham  in  Hertfordia,  and  the  ve^ 
nire  was  de  vkintto  de  Much-badham.  The  Court  held  Much- 
hadham  is  intended  here  to  be  a  vill,  and  the  rediory  of  Much- 
hadham  and  Much-hadham  to  be  all  one,  fo  the  venire  good,  and 
trial  good,  and  a  judgment  in  C.  B.  affirmed.  Cro.  £.  804.  pi.  4. 
Hill.  43  Eliz.  B.  R.    Kerchever  v.  Wood. 

49.  In  replevin  the  defendant  avowed^  that  the  place  where^  &c.  J^*'^-  *^* 
tww  holden  rfhim  as  of  his  manor  of  Kingfdown  in  com.  Kent,     The  tAci't 
iffiie  was  on  the  tenure^  and  the  venire  facias  was  awarded  from  cale,  S.  C. 
'Kingfdown,  The  avowant  had  judgment.  It  was  ai&gned  for  error^  accordingly, 
that  the  venire  facias  ought  to  have  been  de  vicineto  of  the  manor  penncr  J. 
&f  Kingfdown  alfo  ;  for  it  (hall  be  intended  2  places,  and  not  otie,  ^t»d»Krfitp 
nor  that  the  manor  is  in  the  fame  vill,  and  then  the  vifne  ought  to  '*      V!^' 
be  of  both ;  and  all  the  Court  were  of  that  opinion,  and  fo  re-  as  of  a  ma^ 
Tcrfed  the  judgment.     Cro.  J.  8.    pi.  8.   Pafch^   i  Jac.   B.  R.  »*r  a^^ 
LoTclace  v-  Wilcocks.  ^^r  *"  ^/ 

tM  gnjs ;  for  whrre  the  avovrant  has  only  a  fejgnlory  10  groTs,  there  the  vtfne  fhaU  be  only  wltere  che 
land  lies ;  but  where  the  manor  which  is  local,  and  which  by  intcnomeac  has  treeholden,  there  the 

nial  Sull  be  as  well  tVom  the  raantir  as  from  the  place  where  the  teniue  lies. >-And  ibid.  xj. 

WMCher  dtvcrGcy  was  taken  and  ;*grced,  wb»re  it  g^ptan  by  tbi  record  that  the  Umd  ha  in  /).  end  u 
btld  tfth*  manor  of  D.  in  D*  and  whtrt  of  the  manor  of  D.  oniv.  For  In  the  firft  caie  tne  vifne  from 
D.  only  is  fufficient,  becaufe  it  appear^  tliat  both  the  land  and  the  manor  is  in  D.  But  in  the  other 
c«le  thevifoe  rnnft  be  from  both,  becaufe  non  cooflat  that  ibe  manor  and  land  lie  in  one  v'A\ ;  tnd  the 
inasK>rof  D.  may  be  in  S.  or  V.  a>  well  as  io  D,  and  therefore  in  the  principal  cate  juu^ment  was  re- 
▼cried)  and  precedents  (hewn  accordingly. 

50.  Debt  upon  iheflatute  2  Ed.  6,  for  not  ftiting  forth  tithes^  and  Bmwnl. 
Ji^x'lartd  that  he  ivas  parfon  de  Parva  Lavar  in  the  county  of  EJfex^  and  '^^^^\^ 
that  the  defendant  hitdfo  many  acres  of  land  Infra  parochiam  del'arva  oc  a  tranila- 

N   3  Lavar, 
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tion  of  LavoTyhviid  nvith  vsheat^  and  that  apud  Parvam  Lavar  afw^tid^  he 
Debt' aim  '^  and  carried  away  the  wheat,  without  Jetting  firth  the  tithes ;  upon 
Che  Aatutc  nil  debet  pleaded,  the  plaintiflF  had  a  Terdifl  ^  it  was  objeded  that 
*Ed.  6.  for}^^fc  ^25  a  mif-tTial,  becaufe  the  venire ficiar  was  de  Parva  Lavar^ 
jCtT^f  ^l^cn  •  It  ought  to  be  de  parochia  Parvx  Lavar ;  but  it  was  anfwcted 
if/ikf  of  by  this  acUon  no  tithes  are  demanded  nor  recorered ;  but  the 
^"^'Vh  ^^^^^^^^  **  ^"^T  puniflicd  for  contempt  againft  the  ftatute  in  not 
^p!frvaftht  fitting  forth  tithes,  and  the  wrong  of  which  the  plaintiflF  com- 
ddcadaot  plains  is  laid  only  in  the  vUl  of  Parva  Lavar,  and  not  in  the  pariih 
^f^Af  *^'  for  wherever  the  parifli  is  named  in  the  declaration,  it  is  only 
Tenii'a  It  conveyance  to  the  a6iion,  and  not  of  the  fubftance  of  it ;  for  the 
wtf  chjtAtd  tort  and  grievance  is  only  in  Parva  Lavar,  and  adjudged  acc^d«» 
that /A*  w.  ingly.     felv.  126-  Pafch.  6  Jac.  B.  R    Oliver  v.  Collins. 


mtre 


was  from  H.  Ptrvai  and  not  de  parochia  of  H.  Panra ;  bvC  the  Court  were  of  opinion  diat  it  uMt  Bt 
4itb€r  rftbe  vtU  9r  fAr*jb  ^f  H*  Pmmf^  becamje  both  Effete  namtd  in  thi  rtemd^  And  jadfineot  rar  the 
flaintiff.    Brownl.  52.  Mich«  14.  Jac.  Bawkey  ▼.  Iftai.  Hob.  si8.  pi.  285*  QAWTtiT  v. 

MTso,  $•  C.  but  S.  P.  does  not  appear. 

•  C  165  ] 

fiolft.  46.  J I .  Cafe,  &c.  for  that  the  mayor,  tsfe.  rf  L.  in  the  coimty  rf 
na»sof  Cornwall,  were  feifed  in  fee  of^  water-mills  in  L,  pneJP,  &c.  a/iiio 
Lyikerrit*!  prefcrihed  to  have  a  water^courfe  running  from  H,  in  the  parifh  ofL. 
^i^.  aforefaid  to  thefaid  mills,  &c.  and  that  the  defendant  at  X.  cforefnd, 

between  H.  and  thefaid  mills,  digged  a  trench,  and  diverted  the  waters 
cmrfe^  \ffc.    Upon  not  guilty,  it  was  found  for  the  plaintiC    It 
was  moved,  that  the  venue  being  from  the  vill  of  L.  was  ill,  and 
that  it  ihould  be  from  the  pariih  of  L.  for  the  water-courfe  is  al- 
leged to  run  from  H.  in  the  parifh  of  L.  and  the  (topping  is  be* 
tween  H.  and  the  mills.  Sed  non  allocatur,  becaufe  the  parifh  ofL. 
and  the  town  of  JL.  are  intended  to  be  all  one  ;  and  H.  id  only  a  lieu 
conus,  and  no  vill  by  intendment,  and  adjudged  for  the  plaintiff*. 
Cro.  J.  263.  pi.  27.  Mich.  8  Jac.  B.  R.    Wray  v.  Vefpcr. 
3  Kdf.  Abr.        5  2 .  In  dower  the  demand  was  de  tertia  parte  manerii  de  D.  and  alfo 
407.  pi.  14,  jf  tertia  parte  terrarum  in  H.  The  venire  facias  was  of  H.  only,  Af* 
•djud^;     ^^^  ^  verdi£l  for  the  demandant  it  was  aiTigned  for  error,  becaufe  the 
but  I  do  not  venire  facias  ought  to  have  been  de  manerio,  and  not  of  H.  But  it 
obfovc  it  It  ^^as  moved  on  the  other  fide  that  it  was  good  for  tht  3d  part  of  the 
^  lands  in  H.  and  the  verdi£i  having  found  that  the  hufband  was  feifed 

of  the  manor  of  D.  it  was  likewife.  good  for  the  whole.     God» 
bolt,  257.  pi.  354.  Pafch.  12  Jac.  B.  K.    Wrotcfly  v.  Cavendifli^ 

53.  The  plaintiff  declares,  that  fuch  a  day  and  year,  at  Curd' 
%vorth  in  the  iaid  county,  he  demifed  to  the  plaintiff  2  acres  of  land 
with  the  appurtenances,  in  the  parifh  of  C.  and  the  venire  facias  wot 
if  the  parifh  of  C.  And  after  verdi^,  exception  was  taken,  be« 
caufe  it  was  not  of  Curdworth ;  but  it  was  adjudged  good  by  Ac 
Court.    Brownl.  130.  Mich.  12  Jac.    Arden's  cafe. 

54.  Cafe  in  nature  of  conjpiracy,  in  indiBing  the  plcin^ effeknf 
fuppofed  to  be  done  at  Wefl^hrunimtdge  at  Cawettt'JiUis.    Tnc  in£3^ 

ptent  Wis  preferred  at  Stafford  zt  the  alEfes,  and  xhtjurv found  igno* 
ramus  i  ana  the  ven.  facias  was  awarded  dc  Stanbrd,  and  held 

{;ood  \  for  the  defendant  did  not  onlv  there  prefer  his  bill  againft 
urn,  but  did  there  alfo  take  a  falie  oath  againd  the  plaintiff* 
93ulftt33<- Hill.  12  Jac.   H^cott  v»  Vnderbill, 

^5.  D^ 


55*  Ddt  upon  tUftatute  2  Ed.  6.  Jir  not  feHing  forth  tithes.  sNclftAbr. 
Tht  flaimi^  made  a  title  hy  kafe  to  him  of  the  reBory  of  E.  in  King^  tl^i^c^* 
Jhn  upon  Hull  g  and  that  the  defendant  occupied  30  acres  of  land  in  S»  as  adjudged 
inKntgton  in  a  place  called  T.  the  tithes  whereof  belonged  to  him,  &c.  <*»«  *»t  waj« 
Upon  nil  debet  pleaded,  the  plaintiff  had  a  vcrdia.  But  it  was  ^^f^^*^ 
moved  that  here  was  a  mif-trial,  liecaufe  the  venire  facias  was  obfenw  that 
awarded  from  E.  when  it  (hould  be  from  S.  where  the  tithes  ^n  BruwnU 
did  grow.     Brownl.  76.    Coopq*  v.  Bacon.  ^ 

56.  Trejpafsf  and  counted  that  he  wasfeifed  of  the  manor  ofD.  in 
R,  and  1».  and prefcribed  to  have  ^hrays  ;  and  that  an  ox  coming  into 
the  manor  as  an  ejlray  at  L.  the  ({efendant  feifed  him.     Defendant 

pleaded  not  guilty.    The -venire  facias  was  awarded  out  of  L.  only,    [  166  3 
and  it  was  obje&ed  it  ought  to  be  of  the  manor  of  R.  or  from 
both  R.  and  L.    But  non  allocaturi  becaufe  the  trefpafs  was  al- 
lied to  be  done  there,  and  the  prefcription  did  not  come  in  quejlion, 
Cro.  J,5i3.  pi.  25.  Mich.  i6Jac.  B.  R.    Dalton  v.  Barnard. 

57.  In  replevin  for  taking  a  difirefs  at  Baildon,  in  a  place  there 
called  S.  defendant  made  conufance  as  bailiff  to  W.  H,  becaufe  the 
houfe  was  held  of  him  as  of  his  manor  of  Baildon,  Plaintiff  replied 
hors  defonfee.  The  venitc  f^cizs  y92Lsdevicineto  of  Baildon,  After 
a  verdi£l  it  was  obje£ted,  that  it  ought  to  have  been  as  well  of 
the  manor  as  of  the  town ;  but  adjudged  for  the  plaintiff,  becaufe 
It  did  not  appear  that  the  manor  was  larger  than  the  town.  Hob.  305. 
pL386.  Trin.  i8Jac.    Steed  v.  Harley. 

58.  Replevin  for  taking  his  cattle  at  S,  in  the  parifh  of  C,  The 
defendantyi^^t/^r/ in  his  freehold  d^ma^^y^^/f/.  'the  plaintiff 
foid  he  had  title  of  common  in  the  place  where,  as  to  his  tenement 
belonging,  bv  a  prefcription.  Iffue  was  joined  upon  the  prefcription. 
The  venire  ncias  was  from  C.  only,  and  not  from  S.  where  the 
place  of  taking  was,  as  it  ought  to  have  been.  It  was  the  opi- 
nion of  the  Court,  that  it  was  a  mif-trial,  and  a  venire  facias  de 

novo  was  awarded.     But  it  was  faid,  that  if  the  venire  facias  had  % 

been  of  the  parifh  of  C.  or  it  had  been  alleged  in  the  bar  that  the 

land  was  in  C.  praedi£ia,  then  C.  the  village  and  C«  the  pariih 

had  been  intended  to  be  both  one  \  but  not  being  fo  alleged,  it 

may  well  be  intended  that  they  be  fe\'eral.     Cro.  J.  675,  676. 

pL  10.  Mich.  21  Jac.  C.  B.    Sir  William  Tharold  v.  Spight. 

59.  In   cafe  the  plaintiff fets  forth,  that  he  was  feward  of  the  J^»«  «p«rt 
manors  ef  K.  and  other  the  manors  of  the  bifliop  of  G.  and  that  bL^jtfoSn 
ihedefendant  difiurbedhim  in  the  court  of  the  manor  ofK.  &c.     Upon  not  ?«/ 
mtpdby  it  was  found  for  the  plaintiff.    It  was  objefled  that  here  ^^"^'^^  '•• 
was  a  mi£-trial,  the  difturbance  being  alleged  to  be  in  the  court  ^'^^  * 

of  K.  and  fo  in  the  other  manors  where  no  vills  are,  aud  the  trial 
being  of  the  vifne  of  the  manors,  whereas  it  ought  to  be  of  the 
Tills  where  the  manors  are.  But  the  Court  held,  that  becaufe 
fome  of  the  manors  are  alleged  to  be  within  thofe  vills,  and  th^ 
venue  beins  of  thofe  manors,  it  fhall  be  good  by  the  (tatute, 
though  it  be  of  fewer  or  more  places  than  it  ought  to  be. 
Cro.  C.  16.  pL  8.  Mich,  i  Car.  in  C.  B.  apud  Reading,  Cook 
v.  Younger. 

60.  In  ejeSment  the  plaintiff  declared  on  a  demife  of  a  hcufe^  tec. 

N  4     •  in        - 


i66  CffBf. 

fn  D.     Upon  ftei  guilty  pieaded^  tht  plat niif  fug^efed  that  the.  pa^ 
rijb  of  Z).  is  in  Rumney^  ivithin  the  Cinque'portSj  Sec,  and  that  A*  is  ' 
the  next  village^  &c.     Whereupon  a  venire  facias  was  awankd  de 
vicineto  dc  A.  and  found  for  the  plaintifF.     It  was  afligned  for 
error,  that  the  venire  facias  was  not  weU  awarded,  for  the  fbg-b 
geftion  ought  to  have  been  that  D.  is  within  the  Cinque-ports^ 
and  not  that  the  parifh  of  D-  is  within  them ;  for  D.  may  be  a 
vill  of  itfclf.     But  the  Court  held,  that  the  viil  and  parijh  are » 
intended  all  one,  unlefs  the  contrary  appear,  and  fo  no  error,  and 
'jiidg;ment  affirmed*     Crot  Car.  ifo»   pi.  4.    Hill.  4  Car.  B.  R« 
Bach  V.  Gilbert* 

s«e  (b.  b)  (H.  b)  •  Per  Pais.  Vifne.  Out  of  what  Place  it 
^^*  **^'  fhall  come  in  the  fame  County.     In  RefptEl  of  the 

JJue. 

TauximprU  [i,  T  N^^  imprifonmettt  foT  imprifmment  in  D,  if  the  defendant 
{roTHon-*"  Vifi^fif^  '«  *•  hy  force  of  a  ivarrant  in  afranchife  in  S.  and 

sncnt  at  fV.  the  Other  avers  his  writ,  and  fo  the  iffue  taken  upon  the  imprifonment 
Thedcfrnd-  in  £>.  thc  vcnue  (hall  come  fromD.  onlv.    42  Aff.  7*] 

9nt  jujf.fes  ' 

ly  a  ^Lartant  upon  t  capias  out  of  C.  B.  directed  to  the  flicriff  of  SufTolk,  maiie  at  Bury,  itc.  Tht 
iL'idt  waif  de  Jen  tort  dtmejne\  a  ven.  fac.  was  awarded  de  vicineto  de  W.  only.  .It  was  infiftcd  that 
the  njthue  btigbt  n  bcn/e  hetn  frtm  Bury  and  W.  and  not  from  one  of  them  only.  And  of  Ciut  opinion 
was  the  whole  CouiC.     Cro.  J.  95.  pi.  22.  Mich.  3  Jac.  B.  R.     Sturges  v.  Judkin. 

Codb.  103.        [2.  If  ^fuit  be  in  the  eCclefiafllcal  court  for  tithe  of  the  manor  tf 

L  C?Vc-      Lumington^  vahich  extends  into  Stangrave  and '^  other  pari/hes^  and 

jolve<*  per      lays  a  modus  decimandi  in  one  parfh  only^  ftilicet,  in  iiangrave^fbt 

•ot  CttT.       fill  fhe  manory  upon  which  they  are  ai  iffue^  tlie  vettue  fhall  be  from 

Stangrave  only,  and  not  de  vicinetb  manerii ;  for  here  the  cuftom 

is  fixed  to  the  parifh  of  Stangrave.     Mich,  r  x  Ja.  B.  between 

Norton  ahd  Lister  adjudged. J 

YrUls  per  [3.  In  ah  action  of  trefpafs  of  battery  in  LondoHj  if  defendaftt 

Pai»,  85.     jufffies  in  Middlefexy  by  procefs  out  of  the  new  marfhaVs  court  at 

Whitehall^  that  he  arrefted  him^  andbecaufe  he  would  not  go  with  him 

be  beat  him^  CfTr.  without  that  he  was  guilty  at  London^  or  elfe*tuhere^ 

out  of  the  jurifdiSlion  of  the  faid  Courts  to  which  the  plaintiff  replied, 

^-  _*_  -^  and  confeffed  the  arreft,  but  that  he  de  injuria  fua  propria  ahfque 

•  to\.  6*4.  tali  eaufa^  beat  him  *  apud  London^  upon  which  they  are  at  iflue, 

^-  ~r~       this  ihall  be  tried  in  London ;  for  the  words  abfque  tali  caufa  are 

void,  the  iflue  being  joined  upon  a  place  certain,  fcilicct,  London. 

Hill.   1 1  Car.  B.  R.  between  Cobb  and  Broxupp.     Per  Ctiriam 

adjudged,  in  vjrrit  of  error,  upon  a  judgment  in  Bank  upon  fuch 

verdiA,  and  this  now  affirmed.    Intratur,  P.  11  Car.  Rot.  311. 

But  the  Court  faid  that  he  might  have  demurred  upon  this  plea.] 

4.  Where  debt  is  brought  in  L.  and  the  defendant  pleads  the  cov^ 

ttants  performed  in  S.    vifne  fhall  be  of  S.     Br.  Vifne,  pi.  19* 

cites  44  E.  3*  42. 

Cthrnnff  It       j,  Jn  covenant  the  defendant  faid  it  was  made  upon  condition  at 

^ff'p^^    another  place,  and  the  plaintiff  faid  that  it  was  madefmply  where  the 

writ 


ttvfal.  167 

^^1/  1/  brought ;    and   pais  was  awarded  where  the  writ  was  ed  by  iw^ 
brought,  and  where  the  plaintiflF  counted.     Br.  Vifne,  pi.  aa.  •^'^TJ^^ 
cues  45  E.  3-  >S*  ^/Iff  5  for 

then  pais  ihould  be  where  theimprifonment  wai  aUeged.    ibi4« 

6.  It  was  refolved,  that  when  an  iflue  is  joined  upon  non  con* 
trefTit)  it  (hall  be  tried  where  the  land  is :   but  if  a  leafe  be  in 

fntejlion^  and  nofi  concejftt  is  pleaded  to  it,  it  fhall  be  tried  where  the 
eafe  was  m?.de.  Godb.  133.  pi.  322.  Mich.  11  Jac»  in  C.  B* 
Bagnall  v.  Pott. 

7.  Refcous  in  A.  of  goods  dtjirained  for  rent  upon  a  detnife  in  3    «  S«lk.«o9. 
villsi  viz.  A.,  B.,  and  C.  the  venue  is  well  where  the  refcous  butS;P.^* 
Was ;  for  though  the  demife,  rent,  diftrefs,  &c.  were  in  ilTue  at  does  not  4^ 
the  trial,  and  ought  to  be  proved,  yet  \ht  principal  affair  in  auef-  pc«r«— ^ 
tion,  for  which  this  a£tion  was  brought,  hvos  the  refcous^  wnich  s."?.  foyi it 
iras  at  A.  and  from  thence  the  venue  came  well  enough.     And  «rit  objeaeA'' 
judgment  was   given  for  the  plaintiffl     Lord  Raym.  Kep.  170.  that  there 
Hill.  8  &  9  W.  3.  C.  B.   Bellafis  v.  Burbriche.  Ti^  uuT^ 

Mfhcrc  the  refcous  was  made  -^  but  it  wai  anfwered^  and  fo  agreed  per  Cur.  ^at  there  was  fufficient  *  al- 
legjtion  of  iti  being  made  at  A.  for  it  was  faid  thai  the  grain  was  impounded  in  a  bam  parcel  of  the 
dejniied  piemifes,  and  that  the  defendaati  at  A.  afiMcfaid^  refeued  it  cot  of  the  laid  barn,  fo  that  the 
Uid  birn  ihall  be  intendtrd  to  be  at  A.  for  otherwife  they  could  not  refcue  the  grain  at  A.  oat  of  the 
faiJ  b4rn.  Ic  was  furcher  objedted^  that  though  the  venue  be  admitted  to  be  laid  at  A.  yet  it  it  not 
gtind  ;  for  chat  it  ought  to  come  from  the  three  fcferal  villa  where  the  lands  lay.  Bot  it  was  refolTe4 
thai  the  venue  is  well  laid  j  for  this  0&ion  it  founded  ufvn  a  tort  and  not  upon  the  right  of  tb§  Imad,  woA 
the  dcvij.  n  only  an  hancemfnt  to  the  oBion  \  and  the  tort  is  the  principal  matter,  and  therefore  the  «e« 
sue  (haM  be  laid  where  the  core  is  done.  And  afterwards  in  Hill,  term,  judgment  was  given  for  the 
plaiiKili. 

•£1683 

8.  Indehkatus  affutnpjtt  for  50/.  money  lent.  The  defendant 
pleads  infancy :  the  plaintiff  replies  that  the  money  lent  was  laid 
out  for  neceffaries  for  the  defendant  and  his  family.  But  becaufe 
the  plaintiff  had  laid  the  venue  wber^  the  money  was  lent^  and  mt 
'where  the  neceffaries  were  bought^  judgment  was  given  againft 
him.     Comb.  482, 483.  Trin.  10  W.  3.  B.  R.    Ellis  v.  Ellis. 

9.  On  an  indiBmentfor  not  returning  a  juflicis  warranty  the  fSaUcsSo. 
venue  need  only  come  from  the  place  where  the  negleil  was^  5'  p*  ^ 
wiihout  regard  to  where  the  warrant  was  made,  or  executed,  not  appear* 
Per  3  Juii.     2  Ld.  Raym.  Rep.  1 191.  Trin.  4  Ann,  The  Queea 

¥•  Wyatt* 


(H.  b.  2)     Where  the  Land  is. 

£1]  [4*  jN  ajjife  tenant  pleads  a   releafe  datid   in    other  vill  in 
^  the  fame   county,    it   ihall   be   tried    by    the    affife. 
50 £.3. 1,  b.] 

[2]  [5.  But  in  trefpajk  in  one  vill  if  a  releafe  be  pleaded^  dated  in  Triab  per 
oAer  vill  in  the  fame  coantyy  which  is  denied,  it  ihall  not  be  tried  f**!'^  ',^^\ 
by  the  vill  where  the  trefpafs  was   done  only,  but  by  botlu 
5t>E.3.T.] 

t3 1  [6»  In  debt  for  -rent  upon  a  leafe  of  land  in  D.  the  iflue  is, 
m;htther  it  be  paid  in  &  in  the  fame  county  i  tbi^  ikallbe  tried  in. 

-     _  D. 


t6%  Crial. 

D.  where  die  writ  is  broughtj  and  not  where  die. payment  is. 
4<{£.  3*  i.b.] 

[4]  [7.  In  zfifrmedon^  defendant  pleads  a  releafe  dated  in  D. 
to  which  the  plaintiff  pleads  imprifonment  at  S.  This  (hall  not 
be  tried  where  the  land  isj  but  where  the  imprifonment  is  alleged. 
22  E.  3.  16.] 

[5]  [8.  In  a//i/e  if  it  be  pleaded  that  parcel  of  the  land  is  in  a 
franchife^  and  the  other  fay  that  all  is  in  guildable  i  this  fhall  be 
tried  by  the  afEfe.     30  AfT.  13.  Co.Litt.  125.  b.3 

[6]  [9,  In  afftfe  in  afranchife^  if  the  tenant  fays  that  the  land  is 
out  ofthefranchifty  it  (hall  be  tried  by  the  affife.     3 1  Atf.  9,] 
Tkjt,  it  7.  Debt  upon  a  leaf e  for  years ^  the  defendant  alleged  in  bar  that 

AobM  beAc  ^'^  ^'^  ^"^  at  another  placej  and  prayed  pais  there,  and  yet  vifne 
X,  3.  5.  «•  ^*^s  awarded  where  the  land  was,  and  not  where  the  gree  made 
l^9t  was  alleged.     Quodnota.     Br.  Vifne,  pi.  20.  cites45E.  3.  3. 

B.  Forcible  entry  in  the  manor  of  D»  The  defendant  faid  that  A. 
nvasfeifedy  and  gave  to  B.  and  C  hisfeme^  and  to  the  defettdant^  and 
to  the  heirs  of  the  body  of  the  baron  ;  and  the  baron  and  fetne  diedy  and 
the  plaintiff  churned  by  deed  of  the  barony  &c.  and  it  was  dial* 
lenged  for  the  vifne,  becaufe  he  did  not  fay  in  what  vill  the  putnor 
nvas.  £t  non  allocatur;  for  it  (hall  be  where  the  manor  is* 
Br.  Vlfne,  pi.  50.  cites  19  H.  ($•  99. 


[  i^  ]  (I.  b)  Trial.  In  what  Cafes  a  Trial  in  one  IJfue 
ihall  bind  the  fame  Party  in  other  IJfue  upon  the  fame 
Matter. 

[x.  |N  affifey  if  die  parties  are  at  iflue  upon  a  deedy  and  after  upon 
^  other  aBion  are  at  iffise  upon  the  fame  deedy  the  trial  in  the 

allife  (hall  bind  the  parties  in  the  other  a£tion.     12  H.  4.  8.  b.] 
Trialf  per  [2*  In  debt  agmn/l  2  byfeveral  pr^cipesy  if  one  pleads  a  reletfe^ 

T*^h^S»       ggffj  fjjgj  Qiffg  at  UTue  upon  the  deedy  and  the  other  pleads  the  fame  plea^ 
'  if  it  be  found  the  deed  of  the  plaintiff  in  the  firft  iffue,  this  (hall 

bind  him  in  the  2d  iffue.     1 2  H.  4.  8.  b,] 

[3.  If  a  man  he  found  guilty  of  a  provifion  in  a  quare  impedity  this 

fliall  bind  him  in  praemunire  againft  him  for  it.     1 1  H.  4.  78.  b.] 
TniUper  [4.  In  tref^fsy  if  the  defendant  ^/fo^  villeinage  in  the  plaintiff y 

Paity  S5.      upon  which  they  are  at  ifliie,  and  this  is  found  againft  the  defend- 
^*'''  ant,  this  (hall  bind  the  defendant  in  the  fame  iffue  depending  in 

other  adHon  in  the  fame  court  between  the  fame  parties.  44  Aff.  5. 

adjudged.] 
Trialiper  [5.  If  a  man  ht  found  guilty  of  a  confpiracy  upon  an  indiffment  at 

PaifyiS.       thefuit  of  the  Hngy  yet  this  fliall  not  bind  him  in  a  writ  of  con* 
'*''^  fpiracy  at  thefuit  of  the  partyy  but  he  iazj  plead  not  guilty  to  it. 

27  Aff.  13.] 

[6.  If  a  man  be  attaint  at  thefuit  ^  one  partyy  this  (hall  not  grieve 

him  0/  thefuit  of  another  of  the  fame  matters  for  the  verdifl  may  be 

falfe.    27  Aff.  S7*3 


Ctial. 
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[7.  If  a  man  be  tnSSiifir  taking  8  math  from  tme  J.  S,  by  ar- 
Urtian,  and  the  Jefendattt  be  put  in  grace  of  the  king^  and  makes  afine^  ^^'  ^^5' 
«id  after  J.  S.fues  a  bill  againft  bim  if  the  fame  extdrtionf  the  dc-  '  ..'   ^ 
fendant  cannot  plead  not  guilty  thereto,  inafmucii  as  he  has  ac-  p^s/zcT 
knowledged  it  at  the  fuit  of  the  king ;  for  lUs  is  ftronger  than  a  (»•) 
finding  by  verdifl.     27  AS.  57.  by  Sharde.] 


(K.  b)     Trial.     In  what  Cafes  a  Trial  againjl  one 

Jball  be  againji  others. 

£l.  ILjE   who   is  not  party  to  an  ijfue^  cannot  have  attaint  or  Trials  per 
**  challenge  to  the  inqucft,  norfball  he  bound  by  the  trial,  fj^*'.  *5' 
1 1  H.  4.  30.  b.  J 

[2«  In  trejpafs  again/l  a>  and  one  pleads  a  releafe^  upon  which  they  Trials  p«r 
are  at  ifliie,  and  the  other  defendant  jufHfies  as  fervant  to  him,  and  !**"*,  *^* 
they  are  at  iflue  upon  the  fame  plea  i  if  the  iflue  be  found  againft  Bat* in 
the  mafter,  yet  this  ihall  not  conclude  the  fervant,  becaufe  he  ttefpafs,  if 
cannot    have    attaint  thereupon^    nor    challenge  the    inqueft.  ^i^^* 

II  H.  4.  30.]  a  icleafe 

to  himfclf  * 
(which  IB  law  eitends  to  both)  and  the  other  pleads  not  guilty  (which  extends  but  to  himfelf ),  or  if  onv 
pindt  a  pka,  which  excuict  himfelf  only,  and  the^other  pleads  another  plea  which  goes  to  the  whole; 
if  that  which  goes  to  the  whok  be  found,  the  other  defendant  ihall  take  advantage  thereof*  bcctnfe  la  t 
fcsfcoal  adion  the  difchaigc  of  the  one  is  the  difcharge  of  both.    Co.  Litt.  1 1$,  b« 

[3.  The  fame  law  (hall  be  upon  trial  againfi  the  mafier^  bj  prooefs 
^goi^  vntneffes.     Il  H.  4.  30*  b.] 

[4.  So  if  in  trefpafs  again/t  2^  oneju/lifies  becaufe  the  plaintiff  is  his    [  170  ] 
viSeiny  and  the  other  Jufi^s  as  fervant  to  him  for  the  fame  caufe  s  Br.  EAop. 
if  It  be  found  againft  the  mafter,  this  fliall  not  bind  the  fervant  J^'s.^I 
for  the  caufe  aforcfaSd.     Contra9  1 1  H.  4*  30*  b.]  bV*  * 

Trials,.pl« 
a5»  cites  $•  C-    ■       S»  P.  Br.  EAoppe),  pi.  6i.  cites  S  H.  4.  zy* 

[5.  If  a  releafe  bepleaded'by  two  feveral  tenants  at  divers  times,  and 
Jcfeveralijues,  if  it  be  found  againft  one,  yet  it  (hall  not  bind  the 
other,  becaufe  he  was  not  party  to  the  trial.     11  H.  4.  30.  b.] 

6.  Ccnjpiracy  againfi  two  ;  the  one  appeared  and  pleaded  not  guilty  i 
and  the  other  made  default,  and  he  who  pleaded  was  found  guilty  with 

the  other  *  who  made  default,  and  good,  and  the  plaintiflF  recovered ;  *0rfg.(6t]. 
and  yet  this  verdiA  fliall  not  bind  the  other  who  made  default,  and 
one  alone  cannot  confpire.   Br.  Verdidl,  pL  88.  cites  24  E.  3.  73. 

7.  The  incumbent  fhall  be  eflopped  by  plea  tried  againft  his  patron, 
Br.  Eftoppel,  pU  72.  cites  38  £.  3.  31. 

8.  In  plea  real,  as  in  precipe,  brought  as  heir  to  his  father,  againft 
2,  if  (he  one  pleads  a  plea  which  extends  but  to  himfelf,  and  the 
o&Ax pleads  a  plea  which  extends  to  both,  as  baflards  in  the  demand- 
ant, and  it  is  found  for  him^  yet  the  other  ifiiie  mall  be  tried ;  foe 
he  (hall  not  take  advantage  of  the  plea  of  the  other,  becaufe  ono 
joxntcnant  may  iQfe  hisj>ait  by  mifplea.    Co.  Litt»  125.  b* 
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(L.  b)     Trials*     ^t  what  Time  It  fliall  be  tried* 

•  Cro.  C.  [i.  iF  a  man  be  indited  of  extortion  before  the  jujlkes  of  peace  ttt 
S^C  ^^'  'd  their  fejftonsy  and  the  defetidant  the  fame  fefftam  irtroerfes  it. 

Hill*  TiC^^r.  yet  he  cannot  be  compelled  to  try  it  the  fame  felfions.  Hill.  1 1  Car. 
B.  R.  Ibid.  B.  R.  ♦  Brunsden's  cafc,  adjudged  in  writ  of  error  upon  fuch 
¥  th^nami  trial,  and  judgment  againft  him  at  the  fcffions  at  Sarum;  and 
«f  Bum-  the  judgment  reverfed  accordingly,  pertotam  Curiam ;  for  a  man 
tTXAP^s  cannot  be  ready  to  anfwer  matters  which  ihallbe  upon  the  fudden 
cafe,  and  of   ^i^j^a^d  againft  him.     Tr.  13  Car.  B.  R.  Barnabie's  cafe,  ad- 

triH  opinion     »•£,  ^,  ^t^rv  •     fl  ^  *       T  1  irt/*» 

were  all  the  judged ;  and  an  mdicrment  agamit  her  m  London  at  the  Seffions^ 
Court;  for  houfcj  for  being  a  •fcold  reverfed  accordingly.  M,  16  Car. 
Sighrto  ^'  ^'  Frid^ane's  cafe,  a  judgment  upon  indiftment  for  poi- 
have aeon,  foning  J.  S.  before  the  juftices  of  Weftfninftcr,  reverfed  per  Cu- 

▼cnicnl  time  nam.l 

to  provide  "^ 

for  triai.  Bot  where  one  was  indi£Vcd  at  Newgate  feHions  for  ingroffirf,  which  was  removed  by 

certiorari  into  B.  R<  exception  was  taken  that  the  trial  was  ill,   becmie  it  was  tried  at  the  fiine 

iefliona  that  he  was  indicted  ^  fed  oon  allocatur ;  Ibr  it  is  ufual  and  the  common  courfe  to  try  it  at 

the  fanoe  time  that  the  party  is  indified,  efpecialiy  as  this  cafe  it,  being  at  the  gaol  deiivery,  and  die 

party  in  prifon  i  and  cites  9  H.  8»  Kellowav,  T59.     That  trial  before  juftices  of  ga^^t  delivery  may  be 

the  fame  day.     Cro.  C.  914.  pi.  6.  Trin.  <i  Car.  B.  R.    Penn's  c»fe. "—Jo.  ^zo.  pi. 4.  the 

Kim 6  ▼.  P»N,  S.  C.  but  S.  P.  docs  not  appear.  So  where  one  waa  indidtod  of  harratryf  and 

judgment  given  againft  him,  it  was  affigned  for  error,  that  upon  the  inrii^mcnt  procefs  being  awjurdcd, 
he  appealed  gratis  at  the  fjliowlng  a0ilfs,  and  pleaded  not  guil:y  ^  and  then  a  venire  facias  was  awarded 
leturnable  the  fame  aflifes,  and  was  thereupon  then  tried  and  found  guilty.  That  this  venire  facias  was 
mifawardcd  to  make  it  returnable  at  the  fame  alfifcs,  where  it  ought  to  have  been  retucnahle  at  the 
next  affifes,  fo  as  there  ought  to  have  been  1 5  days  betwixt  the  tcfte  of  the  writ,  and  the  day  of  the 
return,  and  not  to  have  been  made  returnable  the  fame  day,  M  non  allocatur  j  for  it  is  the  commo* 
coorfe  throughout  all  England.  -  And  as  Rolls,  who  moved  it,  faid,  that  tiue  it  i>,  when  he  is  in  the 
gaol  fuch  a  trial  may  be  the  fame  aftifes  ;  but  not  fo  when  the  party  is  at  large  ani  come,  in  gratis. 
Bot  the  Court  faid,  it  is  ail  one ;  and  the  trial  good  as  weH  in  the  one  cafe  as  in  the  other  :  and  fo  ft 
h  here  a  good  trial.  Cro.  C.  340.  pi.  4.  Hill.  9  Car.  B.  R.  Chapman's  ca£c. —  Jenk.  317.  pi  i& 
JtT.  379*  pi.  10.  Hill.  II  Car.  the  King  11.  Lamfeknk,  which  W4S  an  indidment  againft  1 
iheriff*8  bailiff  for  extortion,  and  reverfed  becaufe  juftices  of  peace  cannot  trv  one,  who  is  indided,the 
Ume  day  that  he  is  indiQed.     And  (eems  to  be  fame  cafe  with  that  of  Brunfden. 

f  The  ccurt  •ff^om  may  try  the  fame  feflion  when  iffue  is  joined,  iftbare  be  an  sJJ9unimfnt,fo  tbM 
there  may  he  1$  Jays  for  tte  return  of  the  venire  ^  per  Holt  Ch.  J.  Quod  nota.  Comb.  235.  Hill. 
5  W.  ie  M.  In  B.  R.  the  Queen  v.  Jones. 

t[J70 

Trials  per         [2.  Jufiices  of  oyer  and  terminer  cznnot  inquire  one  day,  and 

Pais,  26.  the  fame  day  determine,  no  more  than  juftices  of  peace,  &c.  But 
iw/ if  it  18  juftices  of  gaol-delivery  and  juftices  in  eyre,  well  may,  &c. 
^xajjenju  Kclloway,  P.  9  H.  8.  159.  b.  by  all  the  juftices.  Contra,  E. 
S^tV.     4lnftit.i64.J 

Sid.  99. 

^  -^—  'x  [3,  If  a  man  be  indiBed  of  felony  before  the  juftices  of  peace  ^^  the 
jFol.  616.  juftices  of  peace  cannot  proceed  to  his  deliverance  at  xht  fame 
T  ials'^  r  ^J  '*^'  ^^  ^^  arraigned.  22  E.  4,  Corone,  44.  declared  by  aU  the 
Pais,  i6.      juftices  of  England  to  be  obferved  as  a  law.] 

(22.) 

See  pi.  I.  [4.  If  an  indifltrient  be  taken  in  B.  R.  or  in  the  fame  county  where 

and  the  y^^  jj^  j^.  jjfj^  ^„j  fUj  removed  into  B,  R.  the  defendant  may  be 
Trials pe/  '  ^"^^^  upon  thc  fame  day  that  he  is  arraigned.;  becaufe  the  court 
Paii,  26.  of  King's  Bench,  for  all  ofFenCcs  in  the  fame  county  where  it  fits^ 
("•)  is 
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is  a  court  of  Eyre.    H.  1 1  Car.  B.  R.  Bruksdbn's  cafcj  held^ 
and  faid  to  be  the  common  courfe.] 

[5.  But  if  an  indidment  be  taken  in  another  county  than  where 
tke  B.  R.  (itSy  and  it  is  removed  into  B.  R,  there  ought  to  be  1 5  days 
between  the  arraignment  dnd  the  trial,  becaufe  in  fuch  cafe  the 
court  is  not  in  nature  of  an  eyre.  Hill.  1 1  Car*  B.  R.  Bruns- 
den's  cafe,  held,  and  faid  to  be  the  common  courfe^] 

[6.  In   an  adion  of  debt  upon  2  obligations^  if  the   defendant  If  there  be 
pkmU  to  one  not  his  deed,  and  to  the  other  that  it  is  void  by  the  ftatute  )^^^^^^ 
if  23  H,  6.  upon  which  the  plaintiff  demurs ^  and  takes  iffue  upon  an  i flue' for 
thefirfi  plea^  tie  iffue  may  be  tried  before  the  matter  in  law  de-  ?»«,  the 
rcrmined.     Hill.  37  El.  B.   per  Curiam,  and  there  faid  to  be  "ou7fcut»^  • 
before  adjudged  in  B.  R.]  givejudg. 

«  ment  upon 
the  demurrer  firft  \  but  yet  it  is  jq  the  difcretlon  of  the  Court  to  try  the  KTue  firft»  If  they  will.     Cow 

iilt.  72.  a. S.  P.  Co.  Litt.  1^5.  b. b.  P.    Or  it"  the  declaration  be  againlt  two  defendant!* 

and  one  demurs,  and  the  other  takes  ifTuey  the  Court  Aiali  determine  which  they  pleaAs  firft ;  for  in 
bftth  caiin  ihext  are  twoiiTues  chtf  one  in  law  and  the  o;her  in  tad,  each  of  which  is  independent  of  xbm 
other  j  fioce  wherever  there  is  a  dcoiurrer,  qujad  that  perfoa  or  lact  it  is  an  admitunce.  Giib.  HM. 
ofCB.  55. 

la  tSt'ton  ooon  the  cafe  for  words  (and  in  all  other  anions),  if  the  defendant  demurs  upon  one 
part  of  cbe  words,  and  pleads  to  iflfue  upon  other  part  of  the  words,  it  has  been  a  great  qucdjon  much 
dekited,  whether  the  judges  (hail  give  judgmsnt  pielencly  upon  the  part  that  is  demuned  to,  or  whether 
diey  (baH  i^ay  till  the  iirue  be  tried  for  die  o  h&r  part )  for  they  have  ufed  fomcUmes  one  way  and  fi>me- 
rines  the  other  way.  But  in  the  principal  cafe  at  the  bar,  the  judge>  gave  judgment  upon  the  demurrer, 
kcayfe  a»  Doderit^e  Caid  this  is  tlie  beft  way,  innfmuch  as  wifen  ine  iffue  anerwards  comes  to  be  tried 
the  jury  may  afl*efs  the  damages  having  rcipcQ  to  ail  the  mattei:.  Lac.  4.  Trin.  2  Cai>  Anon«— > 
See  (M.  b)  pi.  x6. 

[7.  In  nvrit  of  entry  agalttf  2,  they  are  at  xiTue,  and  at  nift  prius 
one  wuikes  default.  The  inquefl  fliall  be  taken  againft  the  other  im- 
mediately ;  though  if  at  the  petit  cape  returned  againft  the  other 
die  demandant  holds  him  to  the  default,  and  the  defendant  faves 
the  default,  all  the  writ  {hall  abate,  fo  that  this  inqucft  is  taken 
de  heneeffe  j  for  they  have  feveral  moieties  to  lofc.  1 2  H.  6.  6.  b.  7.] 

[8.  An  afjife  of  novel diffefm  cannot  be  taken  by  parcels.  17  E.  3. 
48.  19  Aff.  14.  21  Aff.  21.] 

[9.  In  afftfe  againft  divers,  if  the  lurit  be  ferved  againfl  all  except 
oftfy  the  affife  fcall  not  be  taken,  becaufe  it  is  inconvenient  to 
make  the  inqueft  to  have  day,  and  to  be  without  day.     1-2  H.  6.  7.  ] 

[10.  In  trefpafs  againfl  divers  luho  plead  to  iffue,  and  at  the  re* 
turn  of  the  inqueft  one  makes  default^  the  inqueft  ihall  not  be  taken 
againft- the  other.     12  H.  6.  7.] 

■  [ii.  In  Juris  utrum  tsf  mortdanceflor,  where  divers  ftimmons  are    r  172  T 
in  the  vtrit  by  plea  and  procefs  the  jury  or  the  affife  may  be 
taken  by  parcels,  having    regard  to  the  divers  fummons  which 
are  in  hea  of  divers  orldnal$ ;  but  the  record  (hall  make  men- 
tion of  the  feverance  of  the  plea.     17  £.  3.  48.  72.] 

[la.  If  X^!^  parol  demurs  by  prof e^ion  for  one  tenant,  yet  the  jury 
fliall  be  awarded  againft  the  others  upon  the  fame  original ',  for 
this  feverance  aippears  by  the  record.     17  £.  3.  48.] 

[13.  But  in  a  juris  utrum  againft  divers,  who  are  fummoneJ 
MndeJ/innid,  gnd  after  make  default,  the  jury  (hall  not  be  awarded 
againft  the  one  only  without  the  other,  becaufe  the  original  is  in'* 
tin^  and mjivfrance  is  ajter^     17  E.  3.  47  bt  Adjudged,  71-  b.] 

[14-  Ao 


17*  Crtel 

[14.  An   ajfifi  tf  novel  Jtffnfin  cannot   be   taken  ij  pareelu 
17  £•  3.  48.  19  Afl*.  14.  21  Afll  21.  28  Afr.42.  adjudged.] 

[15.  As  in  affifei  if  the  tenant  pleads  jeintenancy  toiti  ajhanger^ 

by  deed  for  parcely  and  pleads^  tie  re/idue  to  the  qffifey  and  the 

plaintiff  avers  him  file  tenant  by  thejfatutef  the  ai&fe  fhall  ftay  for 

the  whole  by  this  plea  of  jointenancf,  becaufe  it  fliallnot  be  taken 

by  parcels.     19  AiT.  14.  21  AfT.  21.  22  AiT.  7.] 

fmi^Kmwm^       [i6.  &  in  ai&fe  by  two^  if  the  tcnznt  pleads  the  releafe  nf  one  in 

^Fol.  617.    ^j,.  againft  him,  aW  again/1  the  other  pleads  to  the  affife^  and  vnt^ 

•         ^M|^  ««  named  in  the  deed^  by  which  {means]  it  cannot  be  tried 

immediately,  and  therefore  the  other  iflue  (hall  not  bcnow  tried, 

but  all  fhall  be  adjoumedl     26  Aff.  29.  adjudged.] 

[17.  &  in  an  ai&fe  by  two,  if  the  tenant  pleads  againS  one  Ins  re* 

ieafe  in  bar  dated  in  a  foreign  eountyj  the  aflifc  fliall  be  adjourned  for 

all,   becaufe  it  .fiiaU  not    be  tried   by    parcels.     28  Aff.  42. 

adjudged.] 

Qsimtf  [i8.  In/ome  etfes  an  qjlife  may  be  taken  est  divers  frveral  times. 

2j«i«i.   i5E.4.Aff.33/l 

lowiog  pku  [19-  '^  '^^  ^"^^^  ^goi^  ^^i^y  ^^d  om  takes  the  intire  tenaney  and 
•>«  to  ^  plMds  in  bar,  and  the  Mer  prays  in  aid  of  tie  king,  if  the  phnntif 
l^l^'  f^y  '*^  ^  ^^  /feaif  in  bar  isjhe  tenant,  and  not  tie  other,  faTf . 
cd  a  loqg  the  affifc  ihall  be  taken  to  inquire  which  of  them  is  tenant ;  and 
ttmc  to  BO  if  it  be  found  that  he  who  prays  in  aid  is  tenant,  he  fhall  have 
^tfee  pi.  ^^^>  (^^  feems  the  writ  ought  to  abate  for  mifpriiion  of  the 
14, 15. 17.  tenant,)  and  the  ai&ii:  ihall  be  taken  at  another  time.     15  £.  4* 

•^*         Aff.  33.] 

[20.  [So]  in  affife  of  mortdancejlor,  if  the  tenant  vouches,  and 
the  demandant  counterpleads  the  voucher,  now  the  affife  ihall  be  taken; 
and  if  it  htfomndfor  the  tenant  he  ihall  have  his  vouchcTj  and  the 
ai&fe  fhall  be  taken  again,  &c.     15  £.  4.  AfT.  33.] 

[21.  &  if  lejfeo  vouches  him  in  reverjion  who  counterpleads  the 
plaice :  this  ihall  be  tried  by  the  af&fe  \  and  when  it  is  found, 
&c.  then  he  ihall  plead^  and  the  aifife  ihall  be  taken  again. 
15  E.  4.  AflT.  33.] 

£22.  So  if  an  aid  or  recent  be  counterpleaded,  and  the  af&fe  taken 
and  found,  by  which  the  aid  or  receipt  is  granted,  the  af&fe  may 
be  taken  again  upon  the  pleading.     1 5  £.  4.  Aff.  33.] 

23.  Where  one  is  committed  for  being  a  notorious  owler  andyinArf- 
gler,  hit^ttufl  be  tried  within  two  terms  after  his  commitment,  other- 
wife  he  muit  be  difcharged  by  the  habeas  corpus  z6t.  8  Mod.  5. 
Mich.  7  Geo.    The  King  v.  Walter. 

[  173  ]  (M.  b)     At  what  Time.    Where  divers  IJfuts  arc  to 

be  tried.     Which Jball  befrft  tried. 

tre^fs  or  tf  i^  be  found,  and  the  other  [wilt]  not,  this  ought  to  be  firft 

other  fttch     tried  which  will  make  an  end  of  the  whole*     1 1  H,  4.  <i8. 

^U;  13H.4.36.] 

Trials,  pi  I.  cites  9  H.  6. 46»  ■■>■■■    Br-  Dm  Pleci,  pU  4«  cites  $•  C.  *■■  ■■  B».  Bsiif,  pi.  j* 

citts 
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c'ftes  S.  C.  S.  P.   Aiul  as  to  the  other,  the  entry  ihall  be  qood  proedToi  reTpeduatBr  till  the 

ether  ifTue  be  tried.   Br.  Trials,  pi.  48.  cites  15  £.  4.  35.  27.  per  Brian.  Bn  Trefpalty  pi.  i65» 

cites  S.  C. 

[2«  As  in  ajjife  againfi  tw9f  if  they  take  /iveral  tenancies^  and 
pUai  feveral  pleas ^  and  demandant  takes  the  one  for  his  tenant^  it 
ought  to  be  firft  inquired  of  the  tenancjr^  before  inquiry  of  the 
other  pleas^  becaufe  if  it  be  found  that  he  is  not  tenant  the  writ 
(hall  abate,  and  it  (hall  not  be  inquired  of  the  other  plea. 
II H.  4.  68.  12  H.  6.  1.3 

[3*  So  in  ai&fe,  if  the  tenant  fays  that,  there  is  not  any  tenant 
named  in  the'  aiiifey  and  if  found  that  there  be^  isfc.  it  ought  to  be 
firft  inquired  of  the  tenancy  before  it  ihali  be  inquired  of  the 
feiiin  or  difleiiin,  for  the  caufe  aforefaid.    1 1  H.  4.  68.] 

[4.  In  an  oyer  and  terminer  againfi  Ptuo^  if  the  one  pleads  not  guilty  f 
and  the  other  pleads  the  releafe  of  the  plaintiff ^  the  Court  may  award 
the  general  HTue  firft  to  be  tried ;  for  if  he  be  found  guilty^  the 
pl^ntiff  may  have  judgment  againft  hon,  and  (hall  relinquifh 
againft  the  other.     31  Afi*.  4.  adjudged.] 

f  5.  If  in  trefpafs  agatnfl  two,  the  one  pleads  a  releafe  made  to  him--  r*    ^-i  ■> 
felf  and  the  other  not  guilty  $  or  pleads  a  plea  which  excufes  himfelf   *_^  ^**- 
and  •  the  other  pleads  a  plea  which  goes  to  the  whole  ;  this  plea  which  L  .  .'   ' 
goes  to  the  whole  (hall  be  firft  inquired,  becaufe  if  it  be  found,  it  Put,  2? 
fliall  make  an  end  of  the  whole  \  for  fatisfa£lion  made  by  one  (^4-)— ^ 
(haU  be  fufficicnt  for  both.     9  H.  6.  46.  b.  j  U«.'ii^"h. 

Toe  in  -perfonal  adioos  the  difcharge  of  one  Is  the  difcharge  of  both*  ■  S.  P.  per  Pigoc  fir. 
Trials,  pi.  48.  cites  15  £.  5.  25.  27. 

S9  in  trtfpafs  againft  two,  if  the  Mt  pleads  not  guilty  y  and  the  etbtr  pleads  reUafe  of  all  off  ions  f 
mad  eaeb  is  at  iffue,  zn6  feveral  venire  facias*  t  anoarded  returnable  at  a  day  y  and  the  jury  of  not  gai/ry 
appear^  and  the  otter  jury  not  j  the  inqoeft  of  the  iflue  of  not  guilty  fliall  not  be  taken  till  the  other  liTue 
which  goes  to  all  be  tried.     Br.  Trials,  pi.  4S.  cites  is£.  4.  25.  27.  per  Fairfax  and  Choke.  ■  * 

Br.  Trefpafs,  pJ.  165.  cites  S.  C.  But  if  the  one  comes  znd  pleads  a  plea  wkich  does  not  go  to  allf 

to  ifue,  and  venire  facias  is  a^oarded,  and  after  the  other  comes  and  pleads  aplea^  which  goes  to  all ;  yeC 
the  firR  iflae  (hail  be  tried,  becaufe  the  pleas  were  pleaded  at  divsrs  daysy  but  if  they  had  fo  pleaded  at 
out  and  thejume  day^  there  the  iflue  which  went  to  all  ihoald  be  firft  tried.  Br*  Trials,  pi.  ^)i»  ciict 
15E.  4.  25.  27. 

[6.  So  in  trefpafs  againft  2,  if  one  pleads  villeinage,  and  the  other  ^n  trefpafi 
a  releafi,  the  releafe  fhall  be  firft  tried,  becaufe  it  goes  to  the  ^^^^* 
whole,  though  the  villeinage  trenches  to  the  realty,  and  the  other  one  pleads  to 
totheperfonalty.     Contra^  39  E.  3.  16.  b.  adjudged.]  the  writ, 

and  the 
other  prays  aid  of  the  king  by  fee  farm ,  it  was  faid,  and  not  denied,  that  where  realty  and  perjmalty  are 
l«  he  tried t  the  realty  frail  be  firjf  tried,     Brooke  makes  a  quaere  \  for  it  leems  the  plea  to  the  writ  /hail 
be  iivft  tried  ;  for  this  goes  to  abate  the  whole  writ.     Br.  Trials,  pi.  14.  cites  45  £.  3.  X. 

t[i74] 
[7.  In  an  aBion  againfi  2,  \ione  pleads  to  the  aBion^  and  the  other  S.  p.  Br, 

in  abatetnent  of  the  writ,  the  plea  in  abatement  (hall  be  firft  tried,  ^*"*  *^l***» 

becaufe  if  it  be  found,  all  the  writ  fliall  abate.     1 8  E.  3.  23.  b.]      9'H;  e!^^. 

.      -   ^  *f-  Trials,* 

pj.  I.  cites  S,  C.  and  44 E.  3.  and  21  H.  6.  and  15  E.  4. S.  P.  Per  Nele,     Br.  Trials,  pi.  48. 

dies  15  E.  4.  25.-— S.  P.  Co.  Litt.  115.  b. S.  P.  For  the  plaintiiF  ought  not  to  recover  opoa 

afalfewrit.     Trials  per  Pais,  *7,  a8.  (24.) 


J  So  in  recaption  agai^/f  two,  if  ihe  onepleads  to  the  wnV,  and  the  ether  nL.har,  the  plea  in  bar  ihall  ha 
M  tried ;  for  this  ihall  make  an  end  of  all.  Br.  Trials,  pi.  139.  cites  ii  E.  3.  and  Fiuh.  Recap* 
•ion,  5, 

So  ih  confpiraiy  ageunft  twOf  the  om  pleaded  to  the  writ^  and  the  other  to  thisSiottg  and  the  pica  to  th« 
dt  wag  firti  tried.    Q^  aou  bene.    Br.  Trials,  pL  1 37.  cites  14  H.  6.  %$. 
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So  in  diht  agawfi  two  exectrton^  if  the  one  pleads  to  the  writ,  and  the  otbfr  in  lar,  the  bar  fliti]  ^ot  bi 
tried  till  the  plea  to  the  writ  be  tried  ;  for  this  goes  to  the  writ  for  both,  and  fpeciai  entry  flnll  b^.  nutiA 

thereof  in  the  roll  accordingly.   Br.  Trial,  pi.  411  cites  21  H.  6.  4« Br.  Brief,  pi.  igo.  cites  S.C 

Bi»  Refponder,  pi.  20.  cites  S.  C. 

[8.  If  writ  of  ef^ror  be  brought  againft  recoveror^  on d  fcire  facial 
againj}  tertenant^  and  recoveror  pleads  mifmfiner  of  the  plaintiff ;  this 
fliall  be  tried  before  the  court  (hall  proceed  to  examine  the  errors 
againft  the  tertenant.     9  H.  6.  47.] 
Trials  per  [9.  In  rcf/// tf^w//j  brought  againji  2,  if  one  pleads  in  har  for  hh 

Pais,  a8.       moiety^  and  the  other  pleads  a  plea  which  goes  to  the  whole  (in  itfcif ) 
t  as  bajiardy^  or  fuch  like,  it  is  not  material  which  of  tliem  is  firil 

tried,  becaufe  he  that  pleads  in  bar  (hall  not  have  any  advantage 
of  the  plea. of  the  other,  if  he  be  found  baftard  ;  for  one  jointenant 
may  iofe  his  moiety  by  his  mifpleading.   9  H*  6.  46.  b.     Contra, 
i8H.  6.28.  b.] 
S.  P.  Bt.  [  I  o»  III  *  quare  impedit  againji  a  vicar ^  and  the  patron^  and  the 

Enqueft,  pi.  vicar  pleads  that  the  writ  does  not  lie  againft  him,  and  that  he  has 
e'  ^'and*^  not  difturbed  the  plaintiff,  and  the  plaintiff  joins  iffue  with  him  that 
f  itzh.  En.  he  hath  difturbed  him,  and  the  patron  pleads  his  title,  upon  which 
queft,  57—  they  are  at  iffiie  alfo  ;  the  iffue  of  the  difturbance  fhaU  not  be  tried 
S?i?z?chcs  ^^^^  ^^  other  iffue  upon  the  right  of  the  advowfon  be  tried  5  for  tliis 
S.  c.  may  be  found  againft  the  plaintiff,  and  then  the  difturbance  iliall 

not  be  tried  at  all*     26  E.  3. 59.  b.     Adjudged.] 
Br.  Brief,  1 1.  In  qjffife  of  rent  agaifiji  tiuo,  it  the  one  as  tenant  of  parcel  of  the 

'?*  *t^V      ^^"^  ^^^  ^f  ^^'^^  ^^^  ^^^^  arifes  pleads  hors  defonfee,  &c.  judg- 
**      '    *     ment  if  without  fpecfialty,  &c.  and  the  other^  as  tettant  of  the  rejl 
pleads  ancient  demofue  of  the  land  out  ofwhich,  &c.  this  plea  (hall  be 
firft  tried  by  affife ;  for  if  it  be  found,  all  the  writ  fliall  abate  •,  fot 
it  was  pleaded  to  the  writ.     Quod  nota.    Br.  Trials,  pi.  64.  cites 
9  Aff.  9. 
Br.  Avowry,        12.  In  replevin  againji  twOy  if  the  one  males  default,  or  pleads  that 
pLiii.  cites  fie prjl pas,. ^iid  the  other  avows  ;  the  avowry  {hall  be  firft  tried,  and 
Iftjh.^Rr.    fl^^ll  make  an  end  of  all.     Br.  Trials,  pi.  139.  cites  11  E.  3.  anA 
caption,  5.     Fitzh.  Recaption,  5. 

Br.  Aflife  .  1 3-  Where  affife  is  brought  againji  dijfeifor  and  tenant,  and  the 
pi. 1 66.  cites  diJfeJfor  pleads  to  the  writ,  the  plaintiff Jball  be  put  to  anfwer  to  it  by 
Br'^f 'l'^'^'  award,  and  the  tenant  Jhall  anfwer  alfo  /  and  if  they  arc  at  iffue,  tlic 
267* 'cites  pic^  of  the  diiieifor  fliall  be  firft  tried,  and  this  found  fliall  abate 
S.  c.  all  the  writ.     Br.  Trials,  pi.  68.  cites  1 1  Aff.  9. 

Br.  Mort-  14-  I^  mortdanceftor  by  feveral  fummott/s,  if  the  one  pleads  « 

danccftor,      matter,  and  the  other  vouches  one,  who  enters^  and  vouches  another^ 
'h  C^'  ^*'"  which  two  vouchees  are  at  iffue,  this  iffue  fliall  be  tried  by  inquelt 
|>efore  the  other  iffue,  and  fliall  not  be  tried  by  the  affife ;  for 
neither  the   demandant   or  the  tenant  is  party,   but   the  two 
vouchees.     Br.  Trials,  pi.  71.  cites  17  Aff.  y. 

15.  In  trefpafs  againji  feveral,  where  one  appears^  and  pleads  that 
the  plaintiff  ought  to  have  bad  two  writs,  and  demurs  in  law  upon 
the  writ,  and  another  prays  aid  of  a  fir  anger  ;  upon  which  they  arc 
adjourned,  and  at  the  day  he  who  prayed  aid  has  the  aid,  and  wh^ 
demurred  makes  default,  the  plaintiff  fliall  not  have  judgment 
againft  him  who  made  defaultj  till  the  other  matter  be  tried,  nor 

fbaU 
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fliali  not  have  dlftrefs  ad  audiendum  judicium ;  for  the  realty,  fell.  *  Qs^rtt  u 

the  aid  prayer  for  eftate  of  inheritance  fliaJl  be  firft  tried  before  ^^^^^^ 
the  perfonalty  j   per  Knivet  Juft.    Quod  nota.     By  which  the 
other  had  idem  dies.  Br.  Judgmentj  pll  126.  cites  ^45  £•  3.  13. 

16.  If  a  mznpUads  to  the  inquejl  f&r  parcily  and  demurs  for  the  [  fyj  ] 
rtfii  the  inqueft  (hall  not  be  taken  till  the  demurrer  be  adjudged.  S-  <*•  *n 
Br.  Enqucft,  pL  93.  cites  2  R.  2.  and  Fitzh.  Enqueft,  2.  ^ft^^&c. 

^lofoo  of  tilt  damages;  per  Finch  and  Belk.     But  Fulthorp  contn  in  trefgais.    Br.  Difcontinaance 
dc  Vnothy  pi.  5S.  citts  8  £•  3. 15._-.See  (L.  b]  pi.  6. 

17.  It  was  adjudged  in  trefpafs  agaitift  3;  who  pleaded  mt  guilty, 
that  if  at  the  nifi  prius  one  makes  default,  and  the  other  fays  notbingp 
and  the  3^  pleads  arbhrement  after  the  lajl  continuance^  the  inqueft 

Jhall  be  taken  againft  the  ifirji'^  and  againfl  the  3^  they  record  his 
pleas  and  after  the  plea  was  adjudged  infufficient,  by  which  nifi 
prius  was  granted  againft  him  who  appeared;  and  found  for 
the  plaintiffi  and  he  recovered  againft  all,  and  thofe  damages  to 
ftand  for  all.  Br.  Enqueftj  pi.  72.  cites  26  H.  6.  and  Fitzh. 
£n<)ueft»i6. 

1 8.  Forger  defaits  againft  3.  The  one  made  default,  2  appeared, 
luid  the  one  pleaded  the  death  of  the  third,  who  did  not  come,  at  Z>. 
in  another  county,  before  the  Vfrit  purchafed  s  ^nd  the  other  pleaded 
wt  guilty,  and  venire  facias  ijfued  upon  both.  And  after  the  plaintiff 
prayed  t%vo  nifi  priu/s  upon  thofe  two  ijfues,  and  triable  in  two  coun* 
ties.  Per  Moyle,  he  may  have  both ;  but  if  the  iflue  of  the  death 
be  tried,  then  the  other  iflue  is  void,  though  it  be  tried  alfo.  But 
per  Prifot,  the  plea  of  the  death  goes  to  the  writ,  and  there- 
fore  the  other  (hall  have  thereof  advantage,  ^are  of feveral pleas 
to  the  aflion  ;  and  therefore  here  the  one  may  make  an  end  of 
all,  and  therefore  this  (hall  be  firft  tried,  and  if  it  be  found  againft 
the  defendant,  then  the  other  plea  (hall  be  tried  for  the  other ;  but 
if  it  be  found  for  the  defendant  who  pleaded  the  death,  the  writ 
(hall  abate  in  all ;  by  which  nifi  prius  was  awarded  only  of  the  county 
tJfere  the  death  is  alleged.  Br.  Deux  Plees,  pL  20.  cites  37  H.  6.  37, 

19.  7refpafs  againft  three,  "who  pleaded  gift,  and  tht  plaintiff  tra^  Br.  Dtnx 
verfed  it,  and  fo  to  tjfue,  and  venire  facias  returned,  and  procefs  con^  **'tof  S^^c** 
^nued  to  the  diflrefs,  and  at  the  day  the  plaintiff  and  the  jury  appeared,  »Br  iflfaet 
eokd  two  of  the  defendants  made  default,  and  the  Court  recorded  the  Joines»  pU 
drfiuiltf  and  the  third  appeared  in  per/on,,  and  pleaded  concord,  and  s°'c!.^r. 
the  execution  thereof.     And  the  plaint^  prayed  the  inqueft  by  default  Enqu'cft»,pU 
ofoinft  the  other  two  who  made  default,  notwithftanding  the  Iqft  H*  cites 
plea  goes  to  all.     But  per  Pigot,  as  here,  where  the  jury  appears^  iw^^Sl 
the  firft  ifiue  ought  to  be  tried ;  for  otherwife  it  (hall  be  difcon-  165.  eiiet* 
tinned ;  for  continuance  cannot  be  made  as  here,  becaufe  two  of  S*  ^ 

the  defendants  made  default.  And  per  Nele,  as  here,  the  jury  . 
ought  to  be  taken  by  default,  and  fo  it  was ;  quod  nota.  And  in 
the  fame  cafe,  fol.  27-  there  ^^  jurt  paffed  for  the  plaintiff,  and 
there  judgment  was  given  for  the  plamtifi^  againft  him  who  was 
conviAed,  and  ceffet  executio  till  the  other  iffue  was  tried;  by  which 
die  plaintiff  releafed  hisfuit  againft  the  other  immediately,  and  had 
execution ,-  quod  nota.  fir.  Trials,  pi.  48.  cites  15  £.  iu  25.  %^. 
Vol.  XXI.  O  to.  In 
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5«o/#jtfZw.  lo.  In  trcfpafs  againft  two^  if  the  one  pleads  mt  guilty  and  at 
^/"jjj^^  the  diftrefs  the  jury  appear ^  and  the  cither  defendant  pleads  excmmu* 
\ufL^tf  nication  in  the  plaintiff  after  the  loft  continuance^  there  the  jury  (hall 
0fitr  thefafi  fee  fcfpitcd  till  the  excommunication  be  tried.  Br.  Trials,  pL  48. 
Crf^«  ci^s  I J  E.  4.  25.  27.    Per  Choke  and  Littleton. 

*  thtftr^    Br.  Trial*,  pi  48.  cite*  1 5  E.  4. 25. 27 Br.  Trcfpafs,  pL  165.  dtn  S.  C. 

21.  In  trefpafs  agatnjl  tnvo^  and  the  one  pleads  net  guilty ,  and  the 
ether  prays  aid  of  arranger,  venire  facias  upon  the  firft  iffuc  fliall 
iffue  immediately,  and  fhall  not  attend  the  aid ;  for  it  is  only  to 
maintain  the  iffue  in  trefpafs.  And  18  £.  4.  fol.  10.  fummons 
[176]  ad  auxiliand'  was  firft  awarded,  and  after  ven.  fac.  and  this  in 
C.  B.    Contra  in  B.  R.     Br.  Ven.  Fac.  pi.  33.  (bis). 

8ce(M.b)  (N.  b)     Trial.     At  what  Time.     Where  divers  It 
^  ^*  fues  are  taken.     Which  ihall  be  firft  tried. 

[u  |N  a//tfe  of  rent  againf  2,  if  one  fays  ne  unques  feifiy  and  the 

^  other  hors  de fon  feeyjudgmenty  if  nvitbout  fpecialtyy  &c.  upon 

which  demandant  Jbe^us  a  fpecialiy  of  him  who  pleads  hors  de  fin 

feey  and  he  denies  it,  the  affile  ihall  be  firft  taken  upon  the  deed* 

18  Aff.  7.] 

s«  (Qt^  (N.  b.  2)     Trial  at  Bar.     In  what  Cafes. 

I,  |F  one  of  the  juftices  of  the  Benches,  or  a  mafter  in  Chancery  is 

^  concerned,  it  is  good  caufe  for  trial  at  the  bar,  be  the  value 
what  it  will.  Sid.  407.  pi.  19.  Hill.  20  &  21  Car.  2.  B.  R. 
Morton  v.  Hopkins  and  Spencer. 

2.  A  trial  at  bar  was  denied,  becaufe  the  cofls  were  net  paid  t^ 
ether  trials  which  went  againfl  her  in  other  courts,  which  the  Court 
here  would  take  notice  of.  Vent.  6/^.  Hill.  21  &  22  Car.  2.  B.R. 
Lady  Baltinglafs's  cafe. 

•  3.  It  was  moved  to  have  a  trial  at  bar,  in  an  indiffment  of  per* 
jury,  and  for  fome  further  time,  urging  that  it  was  the  king^s  cafe. 
The  Ch.  J.  faid,  the  king  was  no  otherwife  concerned  in  it  than 
in  maintenance  of  the  common  juftice  of  the  realm.  It  was  ufu- 
ally  the  fubjeft's  intereft,  and  his  profecution,  and  therefore  maft 
.  not  deviate  from  the  courfc  in  civil  caufes,  and  not  to  be  refcm- 
bled  with  caufes  wherein  the  king  is  concerned  in  point  of  intereft. 
Vent.  74.  Pafch.  22  Car.  2.  B.  R.  Anon. 

4.  A  motion  for  a  trial  at  bar  was  oppofed  on  19  Car.  2.  cap. 
hecaufe  the  copies  of  the  declaration  in  ejeBment  were  not  pendfor,  Scd 
jion  allocatur  j  for  if  the  declarations  filed  be  paid  for,  as  they 
were,  they  need  not  pay  for  the  copies,  which  are  but  as  a  letter; 
and  a  trial  at  bar  was  granted.  2  Keb.  805.  pi.  60.  Trin* 
23  Car.  2.  B.  R.    Aflimore  v.  Edg. 

c.  A  cauf(^  cannot  be  tried  at  bar  where  the  oRion  is  laid  in  Len^ 

Q9ak 
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5W.icM.  B.R.  Anon. 

(J.  Where  there  is  value  or  dljtculty^  the  Court  b  bound  of  ^*™?*^ 
commoa  right  to  grant  trials  at  the  bar.     Inquifitvmts  degrc/Jis  ^  y^  ^i^^ 
flunhus  articulisf  qiui  magna  indigeant  examinations  capiantur  coram  C::.rt  Uid 
jujlmariis  de  Bonos.     Per  Holt  Ch.  J.  yet  Trin.  i  Ann,  it  Mras  ^'^ 
Jmed,  hecaufe  the  plainti^  was  ^  peor^  unlefs  the  defendant  would  ^y's^^^ 
agree  to  take  nifi  prios  colls.     £t  poftea,  fell.  Trin.  4  Ann.  B.  R.  gratts  tufe 
between  the  truftees  of  my  Ladt  Sandwich  and  mt  Lord  'p^^*^'''^ 
SA^a>WICH,  though  the  eftate  was  3000 1.  per  ann.  a  new  trial  fZlt»eeiy 
at  bar  was  denied,  hecaufe  the  title  of  the  leflbr  of  the  pbintiff  the  ccaj:, 
being  from  the  defendant  himfelf>  there  f  would  be  nothing  to  do  '^^^  '\^ 
hft  to  prove  tie  exfcuting  of  a  conveyance.     7,  Salk.  648*  pL  19.  grmt/la* 
Trin.  1 1  W.  3.  B.  R.     Ld.  Sandwich's  cafe.  u*\  m^ 

cnrfsr  the 
hiph  rf  trsm'marmwt  %»bert  kis  rfa  nttrj  fmall  nftdae.  And  m  ^effrntms  the  rale  bai  been  mt  ta 
aSam  tbeony  tut  %ehw  tht  ytarly  %*alut  of  tbt  lawd  in  ftieftimi  Js  lool.  The  Conrt  fiid  likewife^ 
that  a  gcnod  fweating 4>f  the  iengtb  ef  s  cauftf  tboogh  there  is  value  too,  will  not  be  fufficicfit,  uni^l't 
there  is  a  probahte  fooDdatioo  Uid  for  them  to  beiieve  it.  i  Baniaxd.  Rep.  in  B.  R.  141.  HiU. 
}  Geo.  z.  1728.     Goodiight  v.  Wood. 

*  By  hfxmx  of  Coart  one  may  hare  a  trial  at  bar|  though  he/nt  ur  forma  fauptrh.    1%  Mod.  3 1 S. 
Mich.  1 1  W.  3.     Sbenvixi  t.  Sir  Walter  Clarges. 

,     «        \  +1^  '77  3 

7.  When  It  does  appear  to  the  Court  that  a  fuit  is  vexatious^ 

they  wiO  not  grant  a  trial,  at  bar  in  ejeHmenty  without  naming  a 
Jufficient  plainttff.  12  Mod.  318.  Mich.  11  W.  3.  Sherwin  v. 
Sir  Walter  Clarges. 

8.  The  defendant  being  of  good  reputation,  and  riding  in  the 
king's  guards,  he  was  taken  by  the  hundred  for  a  robbery  on  the 
4odi  day,  and  it  being  feared  he  (hould  be  too  violently  profecut- 
cd,  that  the  hundred  might  difcharge  themfelves  by  his  convicv 
tion,  a  trial  at  bar  was  moved  for.  And  per  Holt,  it  has  been 
ufed  to  grant  trials  at  bar  in  like  cafes  \  but  there  being  no  bill 
found,  he  faid  they  could  make  no  rule ;  but  if  there  had  been  a 
bill,  he  faid  then  it  might  be  removed  by  certiorari^  &c, 
1 2  Mod.  331.  Mich.  II  W.  3.     King  v.  Thomfon. 

9.  Upon  a  fcire  facias  brought  againft  A.  for  his  place  of  clerk 
of  the  crown  in  B.  R.  and  iflue  joined,  A.  moved  that  the  iiluQ 
might  be  tried  at  the  bar.  Tlie  attorney-general  oppofed  it.  But  the 
Court  fold  a  trial  at  bar  was  never  denied  to  any  officer  of  the  Courts 
Bor  hardly  to  znj  gejitleman  at  the  bar  ;  and  though  Mr.  Attorney 
was  never  bound  to  confent  to  a  trial  by  nifi  prius  in  the  queen'9 
cafe,  yet  they  did  not  fee  how  he  could  refufe  a  trial  at  bar, 
where  it  was  reafonable  to  try  it  there;  for  the  ftat.  Weft.  2, 
cap.  3.  is  atterminentur,  that  they  may  be  determined  there, 
qux  magna  indigeant  examinatione.  2  Salk.  651.  pi.  30.  HilU 
9  Ann,  B,  R.     Sir  Samuel  Aftry's  cafe. 

10.  A  trial  at  bar  was  denied  in  a  borough  caufe,  and  for  the 
f  cry  reafon  of  its  being  a  borough  caufe ;  though  it  was  Ihcwn  by 
fome  affidavits,  that  freehold  to  the  value  of  .loooK  might  come 
in  queftion.  8  Mod.  2IQ.  HilK  10  Geo.  The  King  v.  the 
Mayor  of  Whitchurch. 

lU  Upon  an  indiSlment  for  forging  en  indorfement  of  a  note  of 
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800/.  the  attorney-general  moved  that  it  might  be  tried  at  tat 
the  next  term  j  but  becaafe  it  was  not  carried  on  by  direBion  of  the 
crown,  though  the  king's  name  he  made  ufe  of,  the  Court  heiitatcd. 
But  Probyn  J.  faid,  that  this  was  a  forgery  of  a  note  of  hand,  and 
concerned  public  credit  in  general,  and  therefore  he  did  not  know 
but  the  confequence  of  this  cafe  might  make  it  fomething  diftin- 
guifhable  from  others.  However  the  motion  was  afterwards  grant-* 
ed  upon  the  attornefs  faying,  that  he  hadftnce  got  the  king's  command 
to' carry  on  this  profecution.     Barnard.  Rep.  in  B.  R.  88.  Mich. 
2  Geo.  2.    The  King  v.  Hales. 
•  On  mo.         12,  AtJ  rule  cannot  be  made  for  a  trial  at  bar  between  the 
trlS  K  bar    ^^^^^  parties  in  the  fame  term,  nor  can  it  be  in  an  ^  iffuable  term* 
next  term,    Arg.  Gibb.  267.  pi.  12.  Pafcli.  4  Geo.  2.  B.  R.  in  cafe  of  Can-» 
though  it     tillon  V.  Ld.  Montgomery. 

was  an  if-  ** 

Awble  one;  the  Coort  iaid,  that  lA.  Chancellor  had  declared  to  them,  that  if  the  Court  could  nofr 
dijfenje  wtb  tkdr  r»U  ggainft  trying  caufis  at  tbe  bur  in  an  iJfuabU  term^  he  muft  and  would  decree 
the  i Hue  againilthe  defendant  pro  confellb;  and  upon  that  they  faid  they  would  difpeafe  with  it; 

which  they  accocdiogly  did.     i  Barnard.  Rep.  in  B.  R.  370.  Mich.  4  Geo.  % v.  the 

Earl  of  Fenrart* 

13.  In  ejedment  it  was  moved  for  a  trial  at  bar  the  fame  term^ 
upon  fuggeftion  that  the  defendant  would  be  intitled  to  privilege  tbe 
next  term ;  and  it  being  objected  9  that  it  is  not  ufual  to  be  granted 
[  178  ]    the  fame  term  in  which  the  motion  is  made^  the  Court  doubted^ 
and  ordered  precedents  to  be  fearched.     But  the  carl  afterwards 
appeared  in  court>  and  agreed  by  writing  under  his  hand  to  waive  his 
privilege  ;  and  thereupon  a  rule  was  granted  for  a  trial  at  bar  the 
next  term.     Rep.  of  Pra£l.  in  C.  B,  66.  Mich,  4  Geo.  2.    £d« 
wards  v.  the  Earl  of  Warwick. 
+  ^:  ?l  ^**        14*  An  iflue  out  of  Chancery  being  to  be  tried  at  the  bar  this 
j*o"med,^erc  term.  Lord  Chancellor  direfted  that  tht  plaintiff  and  defendant 
cannot  be      both  (hould  niove  this  court  that  the  iffue  might  be  changedy  and  tried 
any  venire     i„  a  feigned  aSioUy  which  the  parties  accordingly  did.     But  the 
madb'aL.    Coiirt  faid,  that  it  was  againft  their  rules  to  allow  a  trial  at  bar 
P.  R.  »•       to  be  moved  for  f  before  iffue  joined.     Accordingly  they  refufed  the 
•38-  motion.     2  Barnard.  Rep.  in  B.  R.  125.  Pafch.  5  Geo.  2.    Lo- 

max  v.  Holden. 

15.  Where  an  iffue  out  of  Chancery  is  direAed  to  be  tried  at 
the  bar,  this  court  of  J?.  K.  will  put  no  terms  upon  the  parties^ 
as  to  payment  of  bar  cqfts,  or  receiving  of  nifprius  ones,  or  put  any 
terms  upon  the  parties  at  all ;  the  Ch.  J.  and  Judge  Lee  ab- 
fent.  2  Barnard.  Rep.  in  B.  R.  146.  PaCch.  5  Geo.  2.  Lomax 
T.  Holden. 

1 6.  A  motion  for  a  trial  at  bar,  the  oBion  being  ^^  criminal 
converfation,  the  damages  being  laid  in  the  declaration  to  a  large  fum 
of  money,  and  a  great  number  of  witneffes  to  be  examined;  the  Court 
granted  a  rule  to  fhew  caufe,  whica  was  afterwards  made  abfo« 
lute.  Rep.  of  Prad,  in  C.  B.  103.  Trin.  7  &  8  Geo-  2-  Hill, 
£iq»  Y*  Jefferiesi  £fq. 
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(N.  b.  3)     Trial  at  Bar.    By  a  Jury  of  what  County. 

t»  A  Trial  was  had  at  the  Exchequer  bar,  upon  an  iflue,  nohi^ 
^^  ther  a  recovery  of  lands  in  Berkjbire  nuas  had  by  covirt,  or 
up9n  ttue  title ;  if  the  iflue  had  been  only  as  to  the  covin,  it  feems 
it  ought  to  be  by  a  jury  of  Middlefex  \  but  being  both  as  to  the 
covin  and  the  true  title  (in  which  laft  cafe  it  could  not  be  by 
covin)  a  trial  by  a  jury  of  Berks,  where  the  land  lay,  was  good 
enough.  See  Cro.  J.  315.  Mich.  10  Jac«  B.  R«  XJrby  v. 
Hanfaker. 


(N.  b.  4)    Of  Things  done  at  Sea^  or  Part  at  Sea^  and 
Fart  at  Land^  where  the  Trial  Ihall  be,  and  hov^r. 

I.   JF  a  man  htjhicken  upon  the  high  fea^  and  dies  of  the  fame 

-^  ftroke  upon  the  land  i  this  cannot  be  inquired  of  by  the  com-> 
mon  law,  becaufe  no  vifne  can  come  from  the  place  where  the 
ftroke  was  given,  (though  it  were  within  the  fea  pertaining 
to  the  realm  of  England,  and  within  the  liegance  of  the  king,) 
becaufe  it  is  not  within  any  of  the  counties  of  the  realm ; 
neither  can  the  admiral  hear  and  determine  this  murder,  becaufe 
though  the  ilroke  was  within  his  jurifdi£^ion,  yet  the  death  was 
infra  corpus  comitatus,  whereof  he  cannot  inquire  ;  neither  is  it 
within  the  ftatute  of  28  H.  8.  becaufe  the  murder  was  not  com- 
mitted on  the  fea.  But  by  the  a£l  of  13  R«  a.  the  conftable  and 
jnar(bal  may  hear  and  determine  the  fame.     3  Inft.  48. 

2.  n  to"  12  JT".  3.  cap,  7./  I.  enacts,  that  all  firacies,  felo- 
nies, and  robberies  committed  upon  the  fea,  or  in  any  haven,  river, 
creek,  or  place  where  the  admirals  have  jurifdiBion,  may  be  determined 
in  any  place  at  fea,  or  upon  land,  in  any  of  his  majeftfs  dominions, 
forts,  (nrfaElories,  to  be  appointed  by  the  kin^s  commijfion  under  the  great  [  1 79  ] 
fetJ,  or  the  feed  of  the  aidmiraliy,  direBed  to  any  of  the  admirals,  tifc. 
and  al/b  to  any  fucb  perfons  as  his  majeftyfhall  appoint ;  which  com^ 
tmffioners  Jhall  have  power,  by  warrant  under  the  hand  and  fealof 
them,  or  any  one  oftbem,  to  commit  to  cuftody  anyfueh  offender  charged 
upon  oath,  and  to  call  a  court  of  admiralty,  as  oceqfion  fhall  require  / 
wbicb  court  fhall  confift  of*]  perfons  at  leafl. 

5.  2.  y  fo  many  of  the  perfons  cannot  conveniently  be  affembled, 
any  3  of  them,  (whereof  the  preftdent  or  chief  offome  EnglifbfaBory, 
#r  the  governor  or  lieutenant  governor,  or  member  of  bis  maje/ly*s  coun* 
cils  in  any  ^ the  plantations,  or  commander  of  one  ^  his  majefifsjhipf, 
is  to  be  one,)  fhall  have  power  to  call  any  other  perfons  to  make  up  the 
number  of  T* 

S.  3.  Provided  that  no  perfons  but  known  merchants,  faElors,  or 
planters,  or  captains,  lieutenants,  or  warrant  officers,  in  any  of  his 
majef^sfhips  of  war,  or  captains,  mafiers,  or  mates  offome  J^nglifb 
Jlnp,Jludl  be  enable  tf fitting  and  voting  in  the f aid  court. 
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S.  4  k  Such  perfons  called  as  aforefaid^  tnaypfoceed  according  to  ihi 
icourfe  of  the  admiralty^  to  ijfue  warrants  for  bringing  any  perfons  ar- 
tufid  before  them  to  be  tried,  and  tofurnmon  and  examine  witnefes,  and 
do  all  things  necefjfary  for  the  hearing  and  final  determination  of  any 
cafe  of  piracy  J  robbery,  andfelony^  and  givefentefice  of  death,  and  award 
execution,  according  to  the  civil  laiu  and  the  rules  of  the  admiralty. 
And  every  perfon  Jo  convicted  and  attainted  of  piracy  or  robbery,  Jhall 
fufferfuch  loffes  of  lands  and  goods,  as  if  they  had  been  attainted  and 
conviBtd according  to  thefatute  iZH.  %l  cap,  1 5. 

S.  Jfc  5^  foon  as  any  court  fball  be  ajj'embled,  the  king^s  commijjion 
fball  be  read^  and  the  court  fball  be  proclaifned,  and  then  the  prefident 
of  the  court  fball  take  an  oath  there  direcled,  impartially  to  trythe  prt'^ 
foner.     And  then  he  fball  adminijler  the  fame  to  the  refl  of  the  court ; 
and  thereupon  the  prtfoners  fball  be  $  brought,  and  the  regifter fball  read 
the  articles  wherein  the  faBs  fball  be  particularly  fet  forth  ;  whereupon 
the  prif oners  fball  immediately  plead  guilty  or  not  guilty,  or  elfe  it  Jhall 
be  taken  as  confejfed.     And  if  he  plead  not  guilty,  witnejfes  Jhall  be 
produced  by  the  regifler,  andjworn  and  examined  in  the  prifoner^s  pre^ 
fence  ;  and  after  a  witnefs  has  given  his  evidence,  the  prifoner  may  have 
him  crofs-examined ;  and  the  prifoner  may  bring  nmtneffes  in  his  own 
defence  ;  and  after  the  prifoner  fbeM  be  heard  for  himfelf:  which  be^ 
ing  done,  the  prifoner  fia II  be  taken  aWay,  and  all  other  perfons,  except 
the  regijler,  [ball  withdraw  ;  and  then  the  court  Jhall  conftder  of  the 

'  evidence,  and  give  judgment.  And  execution  may  thereupon  be  awarded, 
by  nvarrant  directed  to  a  provo/l  marfhaL 

S.  6.  Some  public  notary  Jhall  be  regifer ;  and  for  want  of  a  perfon  Jo 
qualified,  the  prefident  fball  appoint  and  fwear  a  regifler,  who  fball 
prepare  all  warrants  and  articles,  and  provide  all  things  requifitefor 
any  trial,  according  to  the fubflantial  and  ejfential  parts  of  proceedings 
in  a  court  of  admiralty,  in  the  mofl  fummary  way,  and  Jhall  tote  mh- 
nutes,  ani^ranfmii  the  fame,  with  the  copies  of  all  articles  andjudg- 
ments,  unto  the  high  court  of  admiralty  of  England - 

3.  '2  Geo,  2,  21.  If  perfons  arefebniouflyjlricken  or  poifoned  on  the 
fea,  or  any  where  out  of  England,  and  die  in  England,  or  fball  be 
(tricken  or  poifoncd  in  England,  and  die  on  the  fca,  an  indxBment 
found  by  jurors  of  the  cotmty  in  England,  in  which  fuch  death,  froke, 
or  poifoning  fball  refpeElively  happen,  whether  it  be  found  before  any 
coroner,  upon  vienv  of  fuch  dead  body^  or  before  jufiices  of  peace,  or  other 
jttflices,  who  fball  have  authority  to  inquire  of  murder,  fhall  beas  effec" 

.  tual,  as  wetlagainji  the  principals  as  the  accejfaries,  as  iffucbflroke,  or 
poifoning,  and  death,  and  the  offence  of  fuch  accejfaries  had  happened  m 
the  fame  county.  And  every  fuch  offender  fball  have  the  like  defences 
(except  challenges  for  the  hundred)  as  iffnchfiroke,  or  poifoning,  and 
death,  and  the  offence  of  fuch  accejfaries,  bad  happened  in  ihi  fauu 
49unty  whenfucb  iadiBmeut fball  befowid* 
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(N,  b*  5)     Of  Offencts  committed  In  Parts  bejwd  the 

Seas.     Where  the  Trial  (hall  be. 

1.  26  H.  8.  13,  CX'i?  EASON  committed  out  ofthu  realm^Jball 

-*  ^^  inquired  of  in  fuch  county^  and  before  fucb 
ferfim  as  the  kingjhali  appoint  by  commiffion  ,•  and  upon  every  indiii^  * 
ment  and  prefent  me  fit  fo  found  and  certified  into  the  Kin^s  Bench  ^  like 
procefs  and  other  circumftance  fhall  be  there  had  and  made  againft  thi 
offender^  as  if  fuch  treafon  had  been  found  to  have  been  committed  within 
the  realm.  Alfo  all  procefs  of  outlawry  within  the  realm  againfl  fuch 
offender  (being  reft  ant  out  of  the  realm  at  the  time  of  the  outlawry  pro* 
fsounced )  fhall  be  as  good  in  law  as  if  fuch  offender  had  been  reftdent 
^thin  the  realm  at  the  time  of  the  procefs  awarded^  and  fuch  outlawry 
pronounced. 

2.  If  2  of  the  Vm^sfubjeHs  go  9ver  into  a  foreign  realm^  andfght  So  if  A. 
there,  and  the  one  kills  the  other  ,•  this  murder  being  done  out  of  the  S^"  f-  * 
realm,  cannot  be  for  want  of  trial  heard  and  determined  by  the  ^»oundina 
common  law,  but  it  may  be  heard  and  determined  before  the  conflabli  firtign  loun^ 
and  marfhaL     o  Inft.  48.  '*5^'  ^\ 

ErglanJj  and  dut ;  this  cannot  be  tried  by  the  commoo  law,  beratife  the  ftrofee  was  gSvta  tbexe,  whert 
no  vtfne  con  come  5  but  the  fame  ihall  be  heard  aod  determined  btfore  the  conftabk  and  marilial* 
3  Inft.  i|8, 

3.  A  queftion  was,   if  a  treafon  is  committed  in  France^  or  elfe-  The  de- 
whcre,  out  of  the  realm,   if  it  be  triable   now  by  35  H.  8.  [^ja^ld'rf 
cap.  2.  becaufe  by  the  ftatute  i  &  2  M.  cap.  j  o.  trials  of  trea«*  high  tr^oa 
fons  are  to  be  had  and  ufed   according  to  the   courfe   of  the  ^orraiang* 
common  law,  and  not  otherwife.     It  feems  that  this  is  no  re-  q^JJ^  ** 
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peal  of  35  H«  8.  cap.  2.  (ince  treafons  committed  out  of  the  realm  jtmmcm^ 
could  not  be  tried  by  the  courfe  of  common  law;  fo  that  that  "nd  tried  at 
ftatute  enlarged  the  power  of  trial  here  in  this  point.    D.  I3Z«  b«  aJJ^Jted?*^* 
132.  pL  75*  Trin.  2  &  3  P.  &  M.  Anon.  Venu  \^. 

Trln.  3» 
Car;  1.  B.  R.    Colepepper*i  cafe. 

4*  If  a  peert^f  Ireland  commits /tai^  in  Ireland  by  open  rebelliony  ^o*  LttL 
he  (hall  not  be  arraigned  and  put  to  his  trial  in  England  for  this  sf  c'^'a^*** 
offence,    either  by  26  H.  8.  13.     32  H.  8.  4.  35  H.  8.  2.  or  r.ysthatiii 
J  K.  6.  II,     Per  Wray,  Dyer,  and  Gerrard,  attorney-general,  SirjoHw 
becaufe  he  cannot  have  his  trial  here  by  his  peers,  nor  by  a  jury  ^JJ*"^  ' 
of  X  2p  he  being  a  fubjed:  of  Ireland,  and  not  of  England.     And  £iix'  this 
k  was  faid  to  be  the  ufage  there  to  attaint  a  peer  by  parliament,  c^'e  wa§  ut-  , 
and  not  per  pares.   D.  360.  b.  pi.  6.  Mich.  19  &  20  Eliz.  Anon,  ^^^l^^^^'* 

Chrtftopher  Wray  himrclf  (who  is  fappofed  to  give  his  opinion  in  that  cafe]  protefted  chat  he  nerer  gave 
any  foch  opinion »  but  did  hold  the  contrary. 

In  the  cafe  of  the  Lord  Macguire,  an  Irijb  feer^vtho  was  irdiffed  in  Middlefrx  for  high  treafon,  fcr 
Inyirg  ^oar  agaif^  the  ktng  in  Irelend^  he  pleaded  to  the  in<li£lment  'hat  he  was  one  of  tLe  peers  and 
lords  <  f  parliament  in  Ireland  \  and  tfemandfd  judgment,  if  he  ihould  b:  arraigned  in  England  for  a 
trraihn  committed  in  lreiand>  whereby  he  fhoald  lofe  the  benefit  of  trial  by  his  prerf.  But  it  was  re- 
(blveti,  I  ft,  That  for  t  tftjj'cn  in  Inland  a  mJn  nay  be  tried  here  in  England,  by  the  ftatute  of 
35  H.  8.  for  it  ii  a  tre/tpii  timmiltid  •ni  ef  tht  realm.  2dly,  That  although  Macgu.re,  if  tried  in  Ire< 
Vuid  for  his  treafon,  ihould  h^ve  had  his  iiial  by  his  peers,  as  one  of  the  lords  in  parliament,  which  he 
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caonoc  have  here,  hot  muft  be  tried  by  a  conmoa  jary,  yet  thit  altered  not  the  cafe.  He  vat  there. 
fore  put  ufn  bit  trial  hy  a  MttUleftxjuryt  aod  waB  eooriaed,  and  bad  judgment,  and  ww  executed. 
H.  »o  Car.  i.  B.  R.  So  that  the  opinion  ao  £lis.  Dyf»  360.  b.  was  ruled  no  law.  H.  Hift.  Pu  C 155, 
cices  Co.  Litt.  ft6i« 

[  181 3 

S.  c.  cited  ^,  An  Iriftman  committed  divers  freafins  in  Ireland^  and  the 
X^^'l"^'  queftian  was,  whether  he,  being  no  baron  or  peer,  might  be  tried 
Eii».  in  in  England  by  rcafon  of  the  ft  at.  i  Of  2  P.  {jf  -M.  cap.  10.  which 
Corbct't  gndSts  that  all  trials  hereafter  to  be  had,  ^t.for  any  treafon,  Jhall  he 
Ca  UttT  ^^^*  ^^*  ^^^^'^^g  '^  i^^  ^^^  courfe  and  common  laws  of  the  realm, 
a6i.  b.  and  not  otherwife ;  for  that  of  things  done  in  Iceland,  a  jury  here 
cices  s.c.  could  take  no  notice  anymore  than  of  things  done  in  foreign 
Md'*thit  k*  countries.  But  all  the  judges  agreed,  that  all  treafons  done  in 
ihaii  be  tried  foreign  countrics  (Irelatid  excepted)  (hall  be  tried  in  England,  by 
by  la  men  the  ftatutc  35  H.  8.  and  for  fome  treafons  by  the  26  H.  8.  and 
Ty  whc«"""  that  the  ftatute  of  i  &  a  P.  &  M.  is  to  be  intended  of  trials 
B.  R  ihall  which  might  be  in  England  by  the  common  law,  and  of  no  other; 
?'  ^^^  ^^  would  be  idle  to  fay,  that  the  trials  (hould  be  according  to 

before  rhe  ^ho  common  law,  whcn  no  trials  might  be  by  the  common  law, 
juftices  of  fo  that  the  ftatute  of  i  M.  (ball  be  conftrued  of  treafons  done 
*^*^  h«wT  ^^'^J  which  might  be  tried  according  to  the  common  law,  and 
before  fuch  which  was  put  in  ure  in  the  cafe  of  Dr.  Stort  and  others,  ac-* 
ommif-       cording  to  the  opinion  before,  for  treafons  done  beyond  fea. 

hTf^hftlre  ^^^'  ^^^'  P^*  ^^9*  '^'**"-  33  ^'^^'     O'^ork's  cafe. 

of  the  realm  as  (hall  be  afllgned  by  the  king^i  commiflion }  and  that  the  ftatute  of  35  H«  8.  cap.  2.  at  to 
this  point,  itquiiu  in  force  at  this  day. 

6.  Part  of  t\it  treafon  objeded  againft  a  peer  was  fuppofcd  to 
be  done  beyond  fea,  and  made  treafon  bytheaBof*^  7ar.  cap.  4^ 
this  cannot  he  tried  but  by  indiBment  to  be  taken  before  the  jufiices  (f 
ejftfe  Qnd  gaol  delivery  where  the  party  was  taken,  or  before  thejujticet 
of  B.  R.  any  law,  cuftom,  ftatute,  or  ufage  to  the  contrary  not^ 
withftanding ;  and  fo  it  cannot  be  tried  by  the  ftatute  of  35  H.  8^ 
cap.  2.  in  what  place  or  (hire  B.  R.  (hall  be ;  for  this  ftatute  had 
for  this  treafon  prefcribed  a  fpecial  form  of  trial,  and  the  place 
where  he  ihall  be  taken  (hall  be  expounded  the  place  where  he 
is  imprifoned.    Hutt.  131.  Ld.  Digb/s  cafe, 

7.  A  peer  of  England  who  was  lord  lieutenant  of  Ireland,  was 
attainted  in  parliament  here  anno  ^641,  for  treafons  committed  by 
him  in  Ireland  during  his  regency  there,  and  he  pleaded  to  the 
jurifd)£^ion  of  parliaments  in  England,  becaufe  the  fa£i  was  cop-* 
mitted  in  Ireland.  But  it  was  refolved  and  proved,  that  the  con- 
ft  ant  praGice  of  all  ages  was,  that  the  parliament  of  England 
bad  the  power  of  judicature  for  things  done  in  Ireland,  and  that  he 
being  a  peer  of  England  cannot  be  tried  by  the  peers  of  Ireland  ;  and 
after,  he  had  judgment  of  death,  and  was  beheaded  at  the  Tower. 
D.  360.  b.  pi.  6.  Marg,  qites  Hill.  1641.  the  Eari  of  Strafibrtfs 
cafe. 

8.  On  habeas  corpus  brought,  it  appeared  the  defendant  was 
committed  to  Newgate  onjuf^on  of  a  murder  in  Portugal,  which  by 
Mr.  Attorney,  being  a  iz£k  out  of  the  king's  dominions,  b  not 
triable  by  commiflion  upon  35  H,  8.  cap,  2.  C  i,  n.  2.  but  by  m 

cwfiabl^ 
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mSaUfi  and  marjbaly  and  the  Court  refufed  to  bail  him,  &c« 
3  Kcb.  785.  The  King  v.  Hutchinfon. 

9.  The  habeas  corpus  aB  made  anno  31  Car.  2.  enacts,  that  no  A  man  may 
fiAjeBoixhisrt^mJballbefentoverprifonerto  any  foreign  parts :  pro^  ^/r*w'^ 
ti^,  that  if  onjfubjeEl  of  this  realm  has  committed  any  capital  crimey  u  tried  form 
in  Scotland^  or  other  foreign  parts  of  the  king's  dominions ^  he  may  hefent  /*^y  '**'» 
firom  hence  to  he  tried  in  fuch  foreign  place.  The  judges  (Gregory,  noS^ihf* 
£yre^  and  Turton^  being  abfent)  unanimoufly  gave  their  opinion,  ftuding  the 
thit  there  was  nothing  in  the  habeas  corpus  a£l  (fuppofing  one  «-*"^'  '^  ^ 
had  committed  a  capitid  crime  by  law  martial  in  Ireland)  to  hinder  pug  aa^*' 
his  being  fent  thither  to  be  tried  thereupon  ;  and  certified  their  And  upon 
opinion  under  their  hands  to  the  f>rivy  council.     2  Vent.  314.  *)**  ^ntbo- 
Pafch.  2W.&M.   Lundy'scafe.  Jl'Jj;^^,, 

cafisy  the  Court  ordered  the  defeodant  to  be  nauoded.  Cibb.  11 1«  pi.  ii.  Mich*  3  Ceo.  2.  B.  R* 
The  King  ▼•  Kimberly. 

C182I 

10.     II  W.  3.    cap.  12.    ena&s^  that  if  any  governor ,  deputy  Anmfurma^ 
govertior^  or  commander  in  chief  of  any  plantations  within  his  majefty's  ]^^^* 
dominions  beyond  the  feas^fhall  be  guilty  of  opprejfmg  any  of  his  niajefly's  agahjt  tie 
fubjefls  beyond  thefeas  within  their  governments^  or  guilty  of  any  other  dcfen<*«nt»^ 
offence  contrary  to  the  laws  of  this  realm,  or  in  force  within  their  o/^S^waT 
governments y  fuch  oppreffions  and  offences Jhall  be  inquired  of  heard,  for  commit* 
and  determined  in  his  majejfy*s  court  of  B.  R.  in  England,  or  before  ^"*  rj*** 
Jiicb  commiffioners,,  and  in  fuch  county  of  this  realm  asfhall  be  qffigned  by  ^reand 
bis  majeftfs  eammiffion,  and  by  lawful  men  of  the  fame  county,  and  ifTue  being 
fuch  punijbments  fhall  be  inflifled  on  fuch  offenders,  as  are  infliBedfor  J**'"*^  .*P®" 
offiences  of  like  nature  committed  in  England.  ^tJvtlt^'m 

Middiefez  per  writ  of  nifi  prius,  and  the  defendant  found  guilty.  And  this  term  the  Court  was  moved 
in  arreft  of  judgment,  becaufe  as  was  alleged,  the  trial,  in  this  cafe,  was  a  mif- trial }  for  the  1 1  &  ii  W.  3. 
cap.  12.  upon  which  ftatute  thli  information  is  founded,  fays,  that  fuch  crimes,  8cz.  fliould  be  en- 
qoired  of,  heard,  and  determined  in  the  court  of  B.  R.  Buc  per  tot.  Cor.  the  iifue  In  this  cafe  wat 
well  tried  ;  and  by  the  information  being  exhibited  in  thi$  court,  and  the  profecution  carried  on  and  de. 
fmained  here,  the  words  of  the  ftatute  are  fuliilled,  though  the  C  )urt  directed  the  iiTue  to  be  tried  elfe^ 
wh^tMty  efpeciaiiy  fince  it  was  tried  by  the  men  of  Middlefex  from  whence  that  jury  muft  have  come  if 
it  kad  been  tried  at  bar.    MS.  Rep.  Mich*  3  Ceo*  B.  R.     The  King  v.  Douglas. 


(N.  b.  6)     Trial  where.     Of  Matters  arijing  in^  or 
concerning  Lands,  &c.  in  Wales^  County  Palatine^ 
Cinque  Ports^  or  other  Francbifes. 

1,'**1TI7HERE  a  man  is  deforced  of  land  in  Wales,  he  (hall  have  Usfeigjfi^ 
^^    writ  of  the  land  there ;  for  writ  of  the  kino;  does  not  run  '."  ^^^^'  J* 
in  Wales,  unlefs  in  fpecial  cafe.     But  if  the  lord  himfclf  be  deforced  \\  Aail  be* 
of  his  feigniory  royal,  he  (hall  have  writ  in  England,  in  the  county  tried  hereby 
next  adjacent  5  for  he  cannot  have  remedy  in  Wales,  quod  nota,  J^„^[JlJ[ 
Br.  Lieu,  pi.  75.  cites  18  £•  2.  and  Fitzh*  AiTife,  382.  Br.  Triaii. 

pl.  5S.  citet 
41  H.  7*  33.-  But  land  tfid  of  tbijeigukry  (Ml  be  tried  ther^  md  not  here.    Br«  Trials,  pl.  5$^ 

ptesii  H.  7.33. 

2.  In  q/fife  in  Sujolk,  the  tenant  pleaded  releafe  in  Chefier,  but  ^o^hereit 
)>pre  Azi%  there  \  per  Herlci  if  a  man  be  to.  bring  a£lion  here  ^l^f^^^ 

upQn 
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it  fliaii  not    upon  fuch  dccd,  he  fliall  not  be  anfwered.  Br.  Trials,  pi.  63.  citei 

be  tried.  Br.  Trials,  pi*  63.  cites  3  AH*,  ay*  ■  And  by  others,  if  a  man  In  Bank  vouches  a  man  in 
Cbfftery  this  Court  ihail  make  procefs  to  *  try  it.  But  fee  now  tbeftatuie  9  £•  3-  for  fuch  deeds,  and 
4eeds  of  tenements  in  Wales  are  pleadable  here,  and  land  taken  in  exchange  in  the  \>i<hoprick  of 
Durham  was  pleaded  in  bar  in  Banco,  and  the  party  put  to  anfwer  thereto.  And  Shard  faid,  he  bad 
fcen  fuch  a  plea  taken  in  bar  of  dower  of  tenements  taken  in  Ireland  }  and  |he'  demandant  was  compelled 
CO  anfwer.     Br.  Trials,  pi.  63.  cites  S  AiT.  27. 

•  S.  F*  And  remanded  it  into  Bank.    Br.  TritlSy  pU  146.  cites  3a  H.  6.  15. 

Where  this  3,  p  E*  '^.  Jlat.  I.  eap»  4.  Whereas  fftany  be  delayed  in  their  ac^ 
ftituieis,  iionsy  for  that  the  tenants  or  defendants  plead  in  bar •  a  reUafej  quit- 
^eed  is  •claimy  or  other  fpecial  deed,  made  tvithin  afranchife^  where  the  king*s 
pleaded  «;r/V  runs  net.  It  is  enaBedy  that  when  fuch  deeds  are fhewed  forth  in 
bearing  date  ^^^  ^  ^^  aclion^  and  bear  date  within  a  franchife^  albeit  the  ivitnejfes 
of  the  king  named  in  the  deed  be  of  the  franchtfe  ;  yet  if  the  deed  be  denied ^  procefs 
does  not  run,  fl^ll  be  awarded  in  the  court  where  the  plea  depends  ^  to  caufe  the  country 
A*r  b  tiied  ^''^  ^^  witveffes  to  appear  ;  and  if  the  witneffes  come  not  at  the*great 
wlicrc  the  diftrejfes  returned^  notwithftandingfuch  abfenceofthe  witneJeSj  thejuf 
wiit  is  fices  fhall  not  let  to  f  proceed  to  the  taking  of  the  inquefi  as  ^vell  as  if 

ihcre  111'/-  y^^^  ^^^  ^'^  ^'^'*  ^^^  within  the  county  where  the  plea  was  moved, 
ten  ittfaffy    and  that  the  witneffes  were  of  the  fame  county. 

as  Jij'trifs, 

Jurtender^  entry ^  &c.  fo  alle;ged,  ihall  bo  tried  where  the  writ  is  brought,  by  the  equity  of  this  ftatute; 
per  Figot.     Br.  Trials,  pU  io6»  cites  21  £.  4.  9.  Br.  Parliament,   pi.  63.   cites  S.  C.  and 

21  E.  4.  35* 

But  per  HufTcy,  in  debt  brought  in  MiddUJex^  nfon  a  leafe  of  land  in  DnrhaM,  if  the  defendant  fkada 
Iti'iedhy  dijirefs,  or  furrcndcr,  or  entry  by  the  plaintiff,  it  (hall  be  tried  where  the  land  is,  and  fiiall  not  be 
taken  by  the  equity  of  this  ftatute  ^  whkb  all  denied.  Quaere,  how  this  is  intended  ;  foritfeems  that  il 
fhall  be  trud  wbere  the  land  is,  ky  the  common  lato*     Br.  Trials,  pi.  106.  cites  2X  £•  4.  9* 
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4.  Formedon  in  Durham^  the  tenant  pleaded  warranty  and  affets 
in  a  foreign  county  in  bar,  upon  which  they  were  at  iffue  ;  there  the 
record  (hall  be  removed  into  C.  B.  and  fcire  facias  ihall  iflue  there 
to  try  it.  Br.  Caufe,  pi.  28.  cites  14  £.  3.  i.  and  tit.  Error,  in 
Fitzh.  28. 
fluare  tm-  5.  ^(are  impedit  was  brought  by  the  king  againft  the  bifhop  of&t. 

K^l  h">  David's  f  and  A.  B.  of  the  archdeaconry  of  B.  in  JVales^  which  voided 
the  county  of  the  temporaltics  of  the  bifhop  being  in  the  hands  of  the  king,  &c.  And 
Hereford,  of  the  Writ  was  brought  in  the  coonty  of  Hereford,  next  adjoining 
^^tlxA    to  ^  the  place  where  the  archdeaconry  is ;  quod  nota.     Br.  Lieu^ 

weVi'and       pi*  35-   citCS    24  E.  3.  32. 

the  defend-  -^ 

ant  took  exception,  inafmuch  as  the  plaintiff  did  not  co&nt  in  the  cctiniy  of  Hertford^  parttbui  WaiVi^t  ad» 

jacenti ;  and  yet  adjudged  good.     Br.  Lieu,  pi.  68.  cites  35  H.  6.  3c. 

JJI'ue  ofquare  impedit  here  arifng  in  JValeSy  ihall  be  tried  in  the  county  adjoining  j  for  the  Ufliop  there 
will  not  obey  tins  court,  but  will  and  may  difobey  j  per  Fineujc.  Br.  Trials,  pi.  58.  cites 
21  H.  7.  33- 

I 

6.  Where  a  condition  is  to  be  pevformed  tin  franchtfe,  it  is  void,  be- 

caufe  it  cannot  be  tried  here  :  and  it  feems  that  this  franchife  fhall 

be  intended  as  palatine,  to  which  the  writ  of  the  king  does  not 

run.     Br.  Trials,  pi.  144.  cites  10  H.  6.  14. 

Kewton  faid       7.  Debt  in  Middlefexy  tf  a  Icafe  made  for  years,  of  land  in  Lan* 

we  will  ad-     cafier,  reiidring  lol.  per  annum,  and^r  reftt  arret^r,  fe'r.     The 

fay'sjicXDuw  defendant  ^iW  that  the  plaintiffs  had  entered  into  the  lattd,  and  the 

6  others 
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others  c  conttau    Per  Fortcfcuc,  it  fliall  be  fent  into  the  county  *ohini  that 
palatine  to  be  tried.     But  per  Newton,   it  fliall  be  tried  in  the  t^nf^^ic 
county  adjoining,  as  if  the  land  was  in  Wales.  But  per  Fortefcue,  opinion  of 
Wales  has  been  a  realm  by  itfelf,  and  never  derived  from  the  Newton 
crown,  but  Chcfter,  Lancafter,  and  Durham,  have  been  derived  jllSed^dic*' 
from  the  crown,  and  were  once  all  one  realm,  and  therefore  not  caTej  for  all 
alike  ;  but  of  Wales  thejtatute  is  that  it  fiall  he  tried  in  the  county  wertagainft' 
adjacent.   And  Afcue  agreed  with  Fortefcue.   Cinque  Ports,  pi.  8.  B^ke  fan 
cires  19  H.  6.  12.  the  law u 

8.  If  a  rtiTLU  pleads  a  deed  in  afeigniory  rojai  in  Wales  bearing  ?*"*** 
date  in  another  ftigttiory  royal  there ;  they  have  no  power  to  try  the  j^  fecms*to 
deed  there,  and  dierefore  it  fliall  be  fent  here  to  be  tried ;  and  fo  Mm  j  and 
die  court  of  the  kine  has  lurifdi&ion  in  Wales.     Br.  Cinque  %«/«f"f'« 

P,    o       .  ?T    ^  I  "^  *        *  «ue  in  the 

ortS,  pi.  8.   cites  Xp  H.  0.  12.  fame  year, 

9,  The  ftacute  is,  that  where  a  deed  bearing  date  where  writ  of  the  fol.  51; 
ling  does  not  run,  is  pleaded  here,  this  fliall  be  tried  where  the  writ  ^^.*"  *■ 
is  brought  by  ihcjlatute  of  i  E.  ^.  but  of  all  other  cafes  triable  in  ^q  obilga- 
county-palatine,  the  court  here  Ihall  write  to  them  to  try  it  by  the  t»oQ  the  de- 
common  law.     And  all  things  in  Wales  fliall  be  tried  in  the  ^jl^j'^'the 
county  ne«t  adjoining  by  the  common  law ;   but  of  things  in  condition 
county  palatine  the  Court  may  write  to  the  lord  thereof  to  try  it  performed ; 
and  fend  it  here  ;  and  this  has  been  done  oftentimes.     Br.  Cinque  a"^„2"*^^ 

PortS)  pi.  8.   cites  19  H.  6.'  12.  and  not  de« 

•  nied.  And 

Newton  made  a  great  doobt,  in  cafe  that  it  ihovld  be  tried  in  the  county  palatine  and  remanded  here^ 
that  a  man  (huuld  not  have  attaint  here  of  trial  there ;  which  Brooke  fays  feems  to  be  not  material,  and 
fay>  fee  H.  ii  H.  4.  40.  it  diali  be  fent  to  Durham  to  be  uied  there,  and  remanded  here.  Br.  Cinquo' 
Ports,  pi.  S'.  cites  19 II.  6.  iz.  $%• 
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TO.  The  parties  were  at  ijfue  upon  a  thing  triable  in  the  cotwty*  * P"*  P« 
palatine  of  Lancajier,     Per  Brudnell,  if  a  man  vouches  in  Lancctflery  j^^l^^y^ 
Hit  jujlicesjhall  write  to  them  to  try  it,  and  to  remand  it  here,  and  if  judgment  in 
they  give  *  erroneous  judgment,  writ  of  error  lies  here ;  and  where  ^""J"?*}*" 
judgmfnt  is  given  here,  we  mujl  write  to  them  to  make  execution  there.  IJ^*^ 
But  if  falfe  judgment  be  given  in  Wales  or  Calice,  it  cannot  be  by  commlf- 
rcformed  here ;  for  thofe  never  were  parcel  of  the  crown  ;  but  ?^'*"1°*** 
the  county-palatine  was  parcel   of  the  crown,   and  after  was  Trialsjpi.si* 
exempted  ;  and  by  the  ftatute  it  ought  to  be  tried  where  the  writ  cites  »i  H. 
was  brought,  and  Tremailc  conceflit*     Br.  Trials,  pi.  58.  cites  7»  33- 
21  H.  7.33. 

1 1.  In  trefpa/s  in  the  county*paIatine  of  Lancafter,  the  defendant 
pleaded  foreign  releafe.  The  court  prefixed  day  to  the  parties  in  Bank, 
1 5  Paichae  ;  and  if  the  record  come  not  in  at  the  day,  yet  it  may  be 
received  after,  and  may  be  by  certiorari  to  the  Chancery,  and  then  into 
Bank  by  mittimus,  and  there  to  be  tried.  And  this  feems  to  be  by 
the  equity  of  the  ftatute  of  foreign  voucher.  Br.  Cinque  Ports^ 
pi.  9.  cites  22  H.  6.  48. 

\l,A  man  nuas  taken  upon  capias  utlagatum,  znd  pleaded  that  he  was 

abiding  at  ST.  in  the  county  ofChe/ler  at  the  time  ;  and  the  record  was 

fent  by  mittimui  to  the  juflices  of  Chefier,  to  make  prccefs  to  the  fberiff 

to  try  and  remand  it  to  the  Bank ;  and  fo  he  did.     Br.  Trials, 

pi.  146.  dtes  23  H.  6«  Rot.  41  z« 

13.  Debt 
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13.  Dik  again/1  ifaeiOarif  yrhojaid  thai  there  is  amther  e^ceathr 
infuUlife^  who  adminiftered  at  Durham:  and  the  other  /aid  that  he 
did  not  adminijler*  Per  Markhain»  if  a  man  in  a8ion  in  Bank  pleads 
a  plea  in  Wales  or  Ireland  or  fuch  like,  which  cannot  be  tried 
there,  this  is  no  plea.  But  Fortefcue  contra,  and  that  itjhall  be 
tried  where  the  writ  it  brought  by  the  common  law,  and  not  by  equity  <f 
thejlatute  of^E.^*  cap.  6.  for  the  writ  of  the  king  never  ran  int&' 
Wales  or  Ireland.  Contra  in  Durham^  and  other  counties  palatine^ 
&c.  as  the  Cinqueports,  &c.     Br.  Trials,  146.  cites  3a  H.  6.  25. 

14.  But  it  was  doubted  if  fuch  a  pUa  pleaded  in  Normandy^ 
France^  &c.  be  a  plea,  by  reafon  that  it  is  out  of  the  power  of  the  iing^ 
and  cannot  be  tried.     Br.  Trials,  pL  146.  cites  32  H*  6.  25* 

•Btffnote,  1^.  But  it  was  faid  that^a  arifing  in  Ely^  the  Cinque  ports ^  or 
*'\%'*''  /Atf  franchife  <f  •  Burf^  (hall  be  tried  in  the  county  next  adjacent. 
friul!fi>sU     Br.  Trials,  pL  146.  cites  32  H.  6.  25. 


iffkefrom  tb§ 
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16.  IJfue  arijing  in  Scotland  (hall  be  tried  where   the  writ  it 

brought.    Br.  Trials^  pi.  146.  cites  32  H.  6.  25.   Per  Brown  & 

Fortefcue. 

And  th*  I  ^.  Starkey  vouched  matter,  that  ijfue  arifing  in  Bank,  to  he  tried 

uHtwmVbt  ^^  *^  countf-palatine^  was  tried  in  the  county-falatine.     Br.  TrialSj 

€^mtj.fitu^  pi.  146.  cites  32  H.  ^.  25. 

tint  t»  b« 

tried  iff  EMiUwd,  Jball  hfiat  mt^  Bsnk,  and  tried  in  Bank.    Br.  Trialii  pi.  146.  did  i%  H.  6.  »5. 

« 

1 8.  Debt  upon  arrears  of  annuity  by  a  councellor  agmnji  his  client^ 
who  pleaded  refufal  to  give  counfel  at  A.  in  the  county^latine  of 
Chefter,  which  (hall  be  tried  there  in  a£lion  brought  at  IV'eft- 
minder.  Cumberf.  prothonotary,  faid,  that  xhty Joould  write  to 
the  warden  of  the  county^palatine  to  try  the  iffue^  and  when  it  is  tried 
all  the  record  fhall  be  fent  bercy  and  judgment  given  here^  as  of 
voucher  in  county-palatine.  This  Court  (hall  write  to  them  to 
try  it,  or  fummon  the  vouchee,  and  after  all  that  which  they  do 

[  1 85  ]  fliall  be  fent  here,  and  according  thereto  they  (hall  proceed  here^ 
&c.  Quod  nota,  Br.  Cinque  Ports,  pL  1 3 •  cites  39  H.  6. 2  r,  22* 
at  the  end, 

19.  Upon  an  outlawry  in  debty  the  party  came  in  upon  a  cepi 
corpus,  and  moved  that  it  might  be  reverfed  ;  for  that  in  the  origin 
nal  writ  he  was  named  A.  B.  of  C.  in  the  county  of  Denbigh^ 
whereas  he  lived  at  D.  the  day  of  the  writ  purchafed,  and  not  at 
C.  If  iJfue  is  taken  hereupon^  it  (Iiall  b^  tried  in  the  next  £ngli(h 
county,  and  not  in  Wales,  and  this  by  the  common  law« 
Moor,  70.  pi.  189.  Trin.  6  £liz.    Anon. 

Bendl.  18ft.       20.  Annuity  was  brought  againft  the  bi/hop  of  Ely.    The  parties 
s  *  c*^th      ^^^^  *^  i^^ty  and  the  plaintiff  prayed  a  ven.  fac.  /q  thefherijfof 


eriffof 
toEly^ 


BjMdiqzs.  Cambridgeftnrey  to  return  a  jury  from  the  next  vill  adjoining  toEly^ 
becaufe  the  place  where  the  annuity  was  payable  was  within  the 
ifle  of  Ely,  in  which  the  bi(hop  has  liberties^  and  the  Inn^sjuftices 

8  and 
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and  officers  canrnt  enter  there^  and  the  tniahitants  ought  not  to  ferve 
€m  any  jury  out  of  the  ijland  ;  and  the  fame  was  granted.  Mo.  88. 
pi,  220.  Hill.  lo  Eliz.    Howfe  v.  the  Bifhop  of  Ely. 

a  I.  In  trover  and  converjion  for  fevcral  quarters  ofcom^  the  con* 
verfion  noeu  laid  in  Middle/ex j  and  the  corn  grew  in  Wales  ;  and 
upon  a  motion  that  the  plaintiff  might  be  compelled  by  a  rule  of 
courts  to  lay  his  adion  in  the  next  adjoining  county  to  Wales,  for 
that  the  title  of  t&e  lands  on  which  the  corn  did  grow  might 
come  in^queftion  upon  this  a£):iony  the  Court  would  not  compel 
liim  to  change  the  county ;  for,  as  the  clerks  informed  the  Courts 
where  a  fait  commences  in  B.  R.  by  original,  it  may  be  laid  in* 
any  county,  and  the  Court  cannot  compel  him  to  change  it.  But 
the  Court  faid,  that  if  the  defendant  by  his  plea  can  make  the  title 
of  the  land  to  come  in  queftion,  they  will  compel  him  co  bring  it 
in  the  next  adjoining  county  where  the  land  lies*  2  Roll* 
Rep.  141.  Hill.  17  Jac.  B.  R.    Floidev.  Bethell. 

22.  A  man  was  murdered  at  Montgomery^  and  the  widow  Ibid.  249* 
brought  an  appeal  in  Shrop/htre^  which  was  the  next  adjoining  i^»«port« 
Englifli  county  \  and  upon  not  guilty  pleaded,  it  was  tried  at  the  that  26  h! 
bar  by  a  jury  of  Shropfhire,  and  the  defendant  was  found  guilty,  8. 6.  aliowt 
The  judgment  was  arretted  becaufe  it  is  againft  a  fundamental  '^|jf^^ 
rule  of  law,  that  triak  for  murder  by  appeal,  or  *  otherwife,  counties 
fiiould  be  out  of  the  county  where  the  ia£l  was  committed.  Cro.  nextaJjoia* 
C  247.  pi.  8.  HiU.  7  Car.  B.  R.    Soutley  v.  Price.  't^u^ 

wuntiem  ttnein  •fa^ftali  \  and  for  this  retfon  ccrtioraries  have  been  granted  to  remove  iDdi^kmeats  oot 
of  the  grand  feffloas,  but  never  writs  of  appeal.  Jo.  255.  pi.  S.  S.  C.  by  the  name  of  Sbk^f- 

X.BY  ▼•  PaicK,  held  accordingly  \  and  that  the  writ  of  appeal  lies  not  in  another  county^  neither  by 
common  law,  nor  by  26  H.  S.  27  H.  S.  or  34  H.  S. 

*  By  force  of  26  H.  S.  a  murder  in  Wain  may  be  inquired  of  in  an  adjoining  Englifli  county  |  but 
ippcab  muft  be  bfought  in  the  proper  county.    Hawk.  PI.  C.  So.  cap.  3 1  •  L  14* 

23.  Otitwzsindiffed  in  the  grand  feffions  fir  petty  treafon^  and  a 
Certiorari  was  prayed  to  remove  the  indidment,  and  have  it  tried  in 
em  adjoining  county*  But  the  Court  doubted  how  it  might  be  tried 
in  any  other  county ;  but  upon  citing  precedents^  the  Court 
awarded  a  certiorari,  and  faid,  when  the  record  was  removed^ 
they  would  advife  how  it  fhould  be  tried.  But  afterwards  It  was  - 
ftaid,  and  appointed  to  be  argued  whether  a  certiorari  were 
grantable.  Cro.  C.  331.  pi.  i6»  Mich.  9  Car.  B.  R»  Chcdley's 
cafe* 

24.  In  e/effment  for  lands  in  Brecknock/hire,  upon  not  guilty 
pleaded  a  venire  facias  was  awarded  out  cf  Monmouthjbircy  being 
neareft  the  place  where  the  lands  lie.  After  a  verdidi  for  the. 
plaintiff  it  was  ohjeBedy  that  the  ijfue  ought  to  have  been  tried  in  Here^ 

Jord/hire^  that  being  the  next  Engliih  county ;  and  this  upon  the 
ftatute  of  Rutland,  12  Ed.  i.  for  the  ftatute  27  if.  8.  makes  not 
fdonmoutbBnre  an  Englj/h  county^  but  only  ]urifdi£iion  is  thereby 
given  to  the  courts  of  law  in  England  in  that  county.  And  if  it  £  x86  ] 
were  exprefly  made  an  Englifii  county  by  that  ftatute,  yet  an  iffue 
aiifing  ip  Wales  Ihould  not  be  tried  there.  It  was  held  a  mif* 
trial,  becaufe  Momnouthfhire  was  made  an  Engliih  county  within 
time  of  memory }  and  trials  in  the  next  county  of  iffues  arifing  in 

Walc5b 
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WaleSi  have  been  time  out  of  mind,  and  at  common  law ;  fo  that 
an  Englifh  county  newly  made  cannot  have  fuch  a  trial.  And  of 
this  opinion  were  all  the  judges  at  Sefjeant's-Inn.  Hard.  66.  pL4. 
Trin.   1656.  in  the  Exchequer,  Morgan  v.  Morgan. 

25.  The  defendant  was  indited  of  murder  at  the  grand  fejfions 
in  Glamorganlhire,  and  in  that  part  of  the  county  which  was  pared 

^B^iiVTm  9f  ^^^  marches f  and  acquitted ;  cfterwards  he  was  indifled  in  the 
King  ▼.  next  EngliJIi  county ^  (viz.)  in  Shroplhire,  for  the  fame  murder.  He 
pleaded  the  ftatute  of  union  of  Wales  with  England,  and  that  he 
was,  at  another  time,  acquitted  of  the  fame  faS  in  Wales.  The 
doubt  was  upon  penning  the  ftatutes  26  faj*  34  H.  8.  whether  this 
S'^^hdbat  ^^**  S^^^  ^\t^y  bccaufe  thefe  ftatutes  give  them  power  to  try^  but 
not  to  acquit.  But  adjudged  a  good  plea,  becaufe  thefe  ftatutes 
do  not  extend  to  give  tnem  power  to  try,  but  alfo  to  acquit 
offenders  in  their  own  county.  Sid.  179.  pi.  15.  Hill.  15  & 
16  Car.  2.  B.  R.    The  King  v.  Thomas. 

26.  An  ejeElment  was  brought  of  lands  in  the  county  (iflc)  of 
Elyj  and  the  caufe  was  tried  in  Cambridgeftiire ;  it  was  held 
good,  becaufe  Ely  was  part  of  the  county.  5  Mod.  405.  in  cafe 
of  Calverley  v.  Leving,  cites  it  as  HiU.  i  W.  3.  the  cafe  of 
Cotton  V.  Johnfon, 


Lev.  Tx8. 
Mich.  15 
Car.  2. 


Thomas, 
S.  P.  ac 
cordingly, 
and  feems 
to  be  S.  C. 


is  of  his 

^ing  in- 
dited after 
at  Hereford. 

In  this  cafe 
it  was  fug- 
geftedthat 
£ly  was  a 
county,  pa- 
latine, and 
therefore 

this  was  a  mif-trial.  But  the  Court  held  it  to  be  imhf  a  reyai  franchife ;  and  that  fuUi  are  the  fran. 
chifes  of  the  Cinque  ports  which  are  the  fame  with  this  of  Ely  ;.  and  it  is  ufual  for  appeals  of  murder  to 
be  brought  in  this  cour:,  when  the  fad  was  committed  in  either  of  thele  franchifes,  and  the  trials  here 
concerning  lands  in  Ely  are  good ;  but  it  is  not  fo  where  the  lands  lie  in  a  county-palatine.  It  was 
held  alfo  in  this  cafe,  thic  though  the  jury  ought  to  have  been  de  vicineto  de  Ely,  and  the,  trial  was 
in  Cambridge&ire  where  the  bill  was  brought,  this  jeofail  was  helped  by  the  (Utute.  The  plaintiff, 
had  judgment.  Carth.  109.  Hill.  2  W.  &  M.  B.  R.  Cotton  ▼.  Johnfon. — ^—i  Salk.  183^ 
pl.  I.  S.  C.  fays  that  a  fuggeftion  was  entred  quod  nullusjufticiarius,  vel  miniftcr  domini  regis  infulam 
lilam  ingredi  potcft  ad  aliquam  jurat*  extra,  Sec.  and  fo  prayed  a  venire  to  R.  the  nest  village  in  the 
county  of  Cambridge.  £t  quia  videtur  jufticiariis  ration!  confonum  concediiur,  &c.  And  Itwsa 
objeAed,  that  the  nient  dedire,  j.  e.  quia  def.  hot  non  dedicit,  or  elfe  the  confefHon  of  the  defendant, 
Should  have  been  entered ;  and  that  fo  are  the  precedents.  But  per  Ciiriami  either  way  is  (ood.  If  it 
be  not  true,  you  may  bring  error;  if  it  be  true,  then  it  is  right. 


In  this  cafe 
Dolben  cited 
the  cafe  of 

MiKSHAW 

AND  lax- 

Toif  ad- 
judged  ac- 


dg< 
rdi 


cordingly, 


27.  Debt  on  bond  made  at  Chefter^  on  ptene  adminiftravtt  pleaded^ 
it  was  trifd  here  by  mittimus  to  Chejler  ;  and  a  verdift  for  the  plain- 
tiff. It  was  now  moved  in  arreft  of  judgment,  that  the  bond 
being  m^de  at  Chefter,  ought  to  be  tried  there.  But  it  was 
adjudged,  becaufe  it  was  not  pleaded  that  the  party  dwelt  there^  ar 
had  whereby  to  be  attached  thercy  that  there  would  be  a  failure  of 
juftice,  if  it  could  not  be  tried  here.  Judgment  for  the  plain- 
tiff. Comb.  115.  Trin.  i  W.  &  M»  in  B*  R.  Smith  v, 
Stephton* 


(N.  b.  7)     By  Medietas  Utngtu^.     In  what  Cafeu 

l«    A   Jew  had  his  trial  per  Medietatem  Lingua,  ▼iz..Jad£0« 
■**   orum,  and  they  ^ere  fworn  on  the  5  books  of  Mofes, 
held  in  their  arms,  and  by  the  name  of  the  God  of  Ifrofl^  who  is  tner* 
afiiL     D.  144.  pi.  59  Marg.  cites  9  E.  i. 

2.  Venire  facias  was  awarded  between  an  alien  and  an  Englifh* 

man 
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man  upon  fjue^  &c.  dc  medietate  linguae»  and  after  it  was  per- 
ceived that  tie  contra^  ivas  not  made  in  fair  or  market ;  and  therc- 
foie  another  venire  facias  was  awarded  all  of  denizens,  viz.  Eng- 
lifliincn.    Br.  Ven.  Fac.  pi.  37.  cites  22  £.  3.  14. 

3.  28  Ed.  3.  cap,  13.71  2.  eQa£^Sy  that  in  a//  manner  of  inque/t  Noraedlc- 
ond  proof Sy  which  be  to  be  taken  or  made  amongjl  aliens  and  ♦  deni-*  ^**  ^>ng«a 
%ms^  he  they  merchants  or  other ^  as  well  before  the  mayor  of  the  monlaw 
Baple^  as  before  any  ether  ju/lices  or  miniflers^  although  the  king  be  butwasin- 
party^  the- one  half  of  the  inqueji  or  proof  fhall  be  denizens ^  and  the  ^^^^^ 
ether  half  of  alienSf  if  fo  many  aliens  and  foreigners  be  jn  the  town  forfclMiet 
or  place  where  fuch  inqueft  or  proof  is  to  be  taken ^  that  be  not  parties ^  aodcon- 
nor  with  the  parties  in  contra^Sf  pleas,  or  other  quarrels,  whereof  ^*f^  f^^^ 
fuch  inquejl  or  proof  ought  to  be  taken.     And  if  there  be  not  fo  many  — •Dcni-  * 
cliensy  tbenfball  be  put  in  fuch  inqueft  or  proof ,  as  many  aliens  as  fhall  «»»««  as 
he  found  in  the  fame  to^vns  or  places,  which  be  not  thereto  parties,  nor  JJJIomc 
mth  the  parties  as  aforefaid,  and  the  remnant  of  denizens^  which  be  EngliA 
mod  men.  and  not  fufpicious  to  the  om  party  nor  to  the  other.  **<*™>  *« 

were  lEeni,  and  made  denizens  by  the  ktng*s  letters  patents.  Br»  Deniacni  pi.  4..  cites  21  H.  7.  324 
— ^>2  Hawk.  PI.  C.  420.  cap.  43.  f.  39.  cites  S.  C. 

On  a  virit  of  inquiry  ofJamares,  the  inqueft  ihall  be  all  of  Englifl),  and  no  part  of  aliens  ;  for  it  is  out 
of  tbcfiatote.     Cro.  £.293.  pi.  6.  Hill.  35  Eliz.  B.  R.     Ncedham  v.  Corfcllis. 

It  ftems  agreed,  that  the  fubfequent  Itatutes,  which  require  that  jurors  ihall  have  tmements  to  a 
greater  Taloe,  no  way  repeal  this  ftatute ;  y<t  it  feems  that  the  Engiifli  hall  of  the  jury  ought  to  have 
taxmentsto  the  fiune  value  as  in  other  cafes.     2  Hawk*  PU  C.  419.  cap.  43.  f.  35. 

4.  By  8  H.  6.  cap,  29.  the  flatute  of  28  E.  3.  13.  ordering  that 
m  inque/l  fhall  be  medietate  lingua,  where  an  alien  is  party,  is  con-^ 
frmeiL  And  it  is  by  this  oB  farther  declared,  that  the  flatute  of 
2  ff.  5*  3.  does  only  extend  to  inquefts  taken  between  denizen  and  deni" 
%en;  fo  that  an  alien  may  be  put  upon  inquefls,  according  to  thejla^ 
iute  of2^E.  3.  albeit  he  have  not  lands  of  the  yearly  value  of  40  s. 

5.  ^ue  was  joined  between  two  aliens,  and  Markham  prayed  q^^^'^' 
jury  dc  medietas  linguae,  viz.  the  half  of  the  perfons  of  one  43.  f/38.  * 
country,  and  the  other  half  of  perfons  of  the  other  country,  et  non  fay»»  J^^^as 
allocatur^  but  was  agreed  to  be  all  of  Efiglifb ;  for  they  arc  as  in-  eTduJthc" 
different  *to  the  one  as  to  the  other.     Br.  Trials,  pi.  42.  cites  ftatuteof 

•  21  H.  6.  4.  5«  E.  3. 

does  not  tx- 
tmdio  4«  afpeml  or  ether  acfm  by  on  alien  againfi  an  alien  \  for  the  words  are^  all  inquefts^  ^c.  between 
aliens  and  deniaena. 

*  Trials  per  Pais,  246.  (213)  cites  S.  C.  But  if  the  plea  be  before  the  mayor  of  the  ftaple,  and 
both  parties  alien  merchants  of  the  ftaple,  it  ftiall  be  tried  by  all  aliens  ^  cites  Stamford^s  Pleas  de 
CoroBCy  159, 

6.  Where  iffue  is  joined  between  an  alien   and  an  EngUfhman,  Br.  Dcn"- 
Aere  it  Ihall  be  tried  by  the  half  of  the  one  country,  and  by  the  "Jc's  V.  cV 

half  of  the  other ;  but  not  without  f  praying  it,  as  it  feems  elfe Br.  En- 

whcrc.    Br.  Trials,  pi.  42.  cites  2 1  H.  6. 4.  qucft,  pi.54. 

cites  w.  L>. 
*!*  S.  p.  Br.  Deniaen,  pi.  4.  cites  2x  H.  7.  32* 

7.  An  alien,  as  a  Frenchman,  being  arraigned  of  treafon  done  D.  144. 
bcrc,  ihall  be  tried  by  all  Englifh,  and  not  per  medietatcm  Hn-  gy  •g:„^a*^ 
guae,  as  the  ftatute  fpeaks  \  for  by  a  ftatutc  made  i  Mar.  10.  the  of  shcriies 

trial 
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f^—r.  trial  in  all  treafons  is  as  it  was  at  common  law.    DaL  22.  pi.  r 
.H/Hiftf   3  & 4  P.  &  M.  cites  Sherris's  cafe.  '* 

PK  C  27X.«ap«  36*  -.-But  Seijeant  Hawluns  fays*  it  feemi  that  the  Icing  may,  if  he  think  fity 
■oke  a  fpecial  grant  to  an  alien  to  be  tried  for  treafoa  hy  a  jury,  whereof  the  one  hlif  fiuJi  be  aliiiii« 
%  Hawk.  Pi.  C.  420.  ca^  43 ,  f.  37* 

« 

fc^'  ^"**f      ^*  "^^^  otherwifc  in  cafe  oi felony.    Jcnk.  2 1 5.  pi.  58. 

fetit  treaton  and  moider,  if  he  prays it«     3  Inft.  ^7.  -If  an  alien  be  indi^led  or  appealed  o//i/«tf» 

though  the  indictment  ought  to  be  by  a  grand  ioqueft  of  English,  yet  by  the  ftacuie  of  aS  £.  3.  cap.  13* 
the  trial  (hail  be  per  medietatem  lingue,  vis.  half  the  jury  t<y  be  of  aliens,  excef't  in  cafe  of  *  felony 
iy  EgyptianSfWiKhm  the  ftacure  of  x  &  a  P.  ft  M.  capy'4.  And  this  ftatute  exttndi  to  fehnLs,  as  well 
made  after  tbepatuteofz%  £•  3.  as  before  j  for  the  ftatute  is  general,  all  manner  of  inquefts.  2  H.  Hift. 
Pi.  C.  ayx.  cap.  36. 

*  [  188  ] 

If  it  be  p.  If  an  alien  be  f  admimjfrator  to  an  Englt/hman,  the  trial  (hall 

STl^tc^Jl  ^^  ^J  Englifli  only.  But  if  an  Engli/bman  he  adminiftrator  to  an 
had  been  an  alien^  the  trial  fhall  be  per  medietatem.  D.  28.  pi.  180.  Marg» 
alien,  ic        cites  Hill.  3  c  Eliz.  B.  R. 

would  have 

jbeen  otherwife.    Cro.  E.  275.  pi.  4.  Hill.  34Elis.  C.  B.     Wingate  r.  Marke.  Trials  pe^ 

Pais,  248.  (ai4*}  cites  S.  C. 

-f- So  of  an  ex«r»r«r )  per  Barkley  J.     Godb.  449.  pi.  516.  Trin.  S  Car.  B.  R.     Bland*scafe. 

If  an  alien  isjved  as  executor^  he  Aali  not  have  a  trial  per  medieutem  lingue,  becauie  in  fuch  caic 
"hs  is  fued  tn  duter  droit,     3  Salk.  362.  pi.  2.  Anon.  Went.  Off.  Executor^  X04.  fays  it  was  fo 

lidd  inDr.  Jnlio^scafe. 

If  an  arutt  marrtes  a  feme  En^Iifi,  vfbo  b  made  exeattrbe,  the  trial  fliall  not  be  per  medietatem  linguae 
lo  an  a^lion  brought  by  them  for  a  debt  due  to  her  as  execatrit  i  for  though  the  halband  is  named,  it  is 
principally  the  fuitof  the  wife.     Went.  Off.  Executor,  207. 

Trials  per  lo.  In  cafc  whcTC  Englijb  and  aliens  zre  Joint  defendants^  trial 

fil'^wto  ^^^  ^^^  ^  P^  medietatem  linguse.     Adjudged   upon  advice 
9.  c.  with  all  the  judges  of  England ;'  for  the  Engliih  who  are  defend* 

ants  with  them^  cannot  have  this  trial ;  but  the  aliens  may  have 

trial  by  all  Engliih^  as  they  had  before  the  ftatute,  and  as  they 

fliall  have  now^  unlefs  they  demand  it  per  medietatem  lingux. 

Mo.  557.    pi*  758.    Mich.    40  &  41  Eliz.    in  the  Exchequer, 

Barre's  cafe* 

II.  It  feems  agreed,  that  there  is  no  need  that  any  of  thofe 

who  find  an  indiSment  againfi  an  alien^  (hould  be  aliens*     2  Hiwlu 

PL  C.  419.  cap.  43.  f.  36. 


(N.  b.  8}     By  Medietas  Lingus.     Bow* 

I.  T%UGDALE,  in  his  Orig.  Jurid.  (J4.  cap.  25.  cites  the  laws 
-■-^  of  king  Ethelred,  publiflied  by  Lambard,  91.  a.  cap.  3. 

That  6  Engliih  and  6  Welch  were  to  be  joined  together,  for 

determining    fuch   contrtroerftes   as  happened  in   the   marches  cf 

Wales. 

2.  In  trials  where  medietas  linguse  is  required,  the  alien  may 

be  aided  de  circumftantibus. .  Jenk.  288.  pi.  24. — ^D.  28..  pi.  i8o« 

Matg. 
ft  Hawk.Pl.       3.  It  yas  aiTigned  for  error,  that  the  plaintiff  being  au  alien, 
c.  419.  cap.  ^g  jfijj  ^3g  pgj.  medietatem  lingua:>  and  the  ven.  facias  was 
*^'  *  ^^'  qmnm 
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p^rttm  qaiftiet  hnht  4I.  land^  whereas  an  alien  cap  have  no  land. 
Sed  non  allocatur  5  for  it  fhall  be  referred  to  the  Englifh  only. 
Cro.  E.  272.  pi.  3.  Hill.  34  Eliz.  in  the  Exchequer,  Tenancy  v. 
Brown. 

4.  The  relum  upon  the  venire  facias  ought  to  be  difAnB^  of  ^P^"  <'^'« 
12  denizens  and  12  aliens,  and  they  ought  to  hcf'Mor:n  alternately  ;    -JJ^^^^o^d 
per  Kemp  fecondary.     And^  of  that  opinion  was  Clench  and  ajain,  that 
Gawdy  J.  caeteris  ablentibus.  Cro.  E.  818.  pi.  10.  Pafch.  43  Eliz.  ^^-  "^^r** 
B.  R.     Goodwin  v.  Mountenaigh.  I^Il^lx- 

Mofe  it  appears  not  who  wtre  aJiens  and  who  vrers  denizens,  ail  thejuftlces  except  Fenncr,  held 
k  iniiifficicnt  for  this  caufe;  but  that  it  was  a  mir:ccurn  oniy  which  wa?  aided  by  the  iS  Elis. 
Wbotfore  upon  afiidavit  made  that  6  aliens  and  6  denizens  w^'ic  fsvorn,  the  plaintiff  had  juJgmenc. 

Cro.  £.  84r.  pi.  18.  Tria.  43  Eliz.  S.  C. 2  Hawk.  PI.  C.  420.  cap.  43.  f.  44.  fay^  this  mac* 

ler  feems  agreed. 

5.  If  Hit  fieri ff  return  6  alUnig^na^  where  in  truth  they  are  in" 
£gefut,  and  they  are  fo  impanncUed,  it  is  good  enough.     But  if 

there  are  8  indigent  and  4  a/ienigena  impannelled,  it  is  ill,  becaufe     [  1 89  ] 
it  IS  not  per  medietatem.     D.  t^8.  pi.  180.  Marg.  cites  P.  9  Car. 
B.  R.  Per  Jones  J. 

6.  Wherever  medietas  linguae  is,  2,fpscialjury  is  to  be  returned. 
Cumb.  20*  Palch.  2  Jac.  2.  a  nota. 


(N*  b.  9)     By  Medietas  Linguae.     Granted.     How^ 

and  when. 

u  "trrHERE  a  jury  is  dc  medietate  linguae,  where  an  alien  is 
^^    p^rty,  the  plaintiff  is  not  bound  to  take  jury,  unlefs 
hj6of  the  one  and  6  of  the  other.     Br.  Challenge,  pi.  56.  cites 
7  H*  6.  40. 

2.  Debt  againft  a  Lombard,    They  were  at  iflue,  and  venire  fa-'  Br.Enqueft, 
aas  ijfued^  and  returned,  &c.     And  at  the  day  the  Jury  did  net  ap^  p^- 4o»  c»et 
pear^  and  the  defendant  prayed  decern  tales,  half  of  denizens  and  bV.  Trials, 
half  of  aliens,  becaufe  he  is  an  alien  born  ;  and  could  not  have  pl.1a5.cita 
it,  becaufe  he  did  not  take  venire  facias  half  of  the  one  and  half  of  the  j^  Jhi"^ 
4sther  at  the  frft.     And  Danby  J.  faid,  that  if  he  does  not  pray  ties  are  at 
medietatem  linguae  at  the  firil,  he  (hall  not  have  it  after  5  and  '^"'^j  »"<* 
faid,  that  there  are  divers  precedents  fo  there.  '  Br.  Ofto  Tales,  an^rlen* 

pi.  18.  cites  3  £.  4.  1 1.  born,  he 

may  have 

pi&oei  de  isedictate  lii^uje  if  be  prays  it  3  and  it  (eetns  that  hzfiall  not  have  it  if  be  does  rot  pray  it^ 

M^fttw  that  be  is  an  alun  ;  for  the  Court  cannot  thereof  take  conufance,  and  yet  the  parties  weie  at 

Vbx.,  and  venire  facioi  iflued,  and  after  a  dlftringas,  and  ti^e  defendant  came  and  prayed  fuperfedras, 

iaaOrBoch  as  he  was  an  alien,  viz.  a  Lombard.    And  per  Fincux,  he  /hali  not  have  it,  becaufe  he  did  nut 

pray  it  at  firfl.     Ettt  Tremail  contra;  and  after  he  bad  the  moiety  of  ftrangcrs,  according  to  the 

Aittte;  quod  nota,  nctwithAanding  that  he  did  not  fray  it  ct  the  ler.ire  fades ,  and  had  a  moiety  of 

flraogers.     Br.  Parcel,  j.1.  3.  cites  ai  H.  7.  3a.  Br.  Trials,  pi.  56.  cites  21  H.  7.  33.  S.  C 

Br.  Denizer,  pi.  4.  cites  S.  C— — S.  C.  cited  D.  144.  b.  pi.  60.  Pafch.  3  &4  P.  &  M. 

2oSherkis*8€afe« 

Medietas  linguae  waft  heprayd  on  envardof  the  *venire facias f  or  it  will  not  be  allowed.  Jenk.  216. 
pi*  58.  cites  D.  304.  otherwife  the  iherifl^  has  no  power  by  the  ven.  fac.  to  make  fuch  return  or  conu- 
iasce,  ti.at  there  is  alien  in  the  cafe.     Ibid.  Ibid.  239,  pi.  zo. 

D.  144.  b.  pi.  61.  In  Shzklsis's  case,*  the  reporter  makes  a  qusere,  if  the  blien  htplaint'ft  and 
tmts  tie  praying  a  KeJiitas  lingua  y  hy  means  wbrrcofa  gererai  v:r\re  facias  ijjues,  and  is  rctumedy  &c. 
if  be  by  this  has  furceafed  his  time.  And  quaeie,  if  the  Court,  ex  officio,  ought  to  award  the  frcclal 
writ  tbove,  by  leafoo  of  the  ftatutes,  and  non  conilat  eis  pf  r  recordum  (^uod  una  ^ars  eft  alien'gc  a. 
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And  It  feems  thit  no ;  for  by  tHe  common  liw  the  trial  was  by  Engl>(h  all,  and  the  ftatntei  wot 
mads  for  the  beaefit,  and  in  fa?orem  alienigcnarum,  if  they  will  accept  it ;  but  they  are  not  com- 
pcl):b1e  (o  it. 

Seijeant  Hawkins  fays,  it  feems  to  be  fettled  that  no  alien,  whether  he  be  plaintlfT  or  defendant,  can 
take  any  advantage  of  the  ftatutc,  unlefs  he  prays  it  in  time;  and  that  if  he  have  negteArdto  pray  ic 
bclure  the  return  of  a  common  venire,  he  can  neither  except  to  fuch  venire,  nor  pray  a  taies  or  other 

procefs  de  medietate  linguar.     z  Hawk.  PI.  C.  i],2o.  cap.  43.  f.  40. But  it  is  more  proper  for 

bim  to  furmife  it  upon  plea  pleaded,  and  thereupon  to  pray  it.     2  H.  HiH-.  PI.  C.  272.  cap.  36. 

Br.  Panncl,  j.  Brooke  fays,  note,  that  it  is  ill  pleading  to  fay  per  medietatem 
S.'c  aTd  P  lingua ;  for  he  fliall  not  have  them  of  his  own  language,  but  of 
Forthcfta-  any  manner  of  aliens,  and  fo  it  is  put  in  ufc.  Br.  Denizen,  pi.  4. 
tu!cisnot     cites  21  H.  7.  32. 

per  medic- 

tatem  iini;ux,  but  by  the  moiery  of  aliens.  Quod  nota;  for  it  is  falfely  abridged  in  the  Abridgment  of 
the  Statutes^  Trials  per  Pais,  246.  [212.J  clt-s  this  faying  of  Brooke;  but  fays,  that  under  his 

favour  bethinks  it  proper  enough  ;  foi;  people  are  diflingui/hed  by  their  language,  and  medietas  lingue 

is  as  much  as  to  fay,  half  Indifli  and  half  of  anoihcr  tongue  or  country  whawfoever. ScrjeanC 

Hawkins  fays,  note,  that  fome  of  the  precedents  for  the  awaid  of  a  venii-e  of  a  jury  of  half  deniiens  and 
half  aliens,  in  purfuance  of  28  £d.  3.  mention,  that  the  aliens  ihall  be  of  the  fame  country  whereof  the 
party  alleges  himfclf ;  and  others  dire£t  generally,  that  one  half  of  the  jury  ihall  be  aliens,  vfitboKtfpe. 
cifyirg  ary  ccurrtry  in  particular.  And  the  Serjeant  fays,  this  form  feems  moft  agreeable  to  thtftamte, 
v/\i\ch  fffftiks  of  aliens  in  general,  and  feems  to  be  confirmed  both  by  late  practice  and  the  greater  number 
of  authorities.     2  Hawk.  PI.  C.  420.  cap.  43.  f.  42, 

"1 

[  190  ]  4.  If  the  defendant  dr//>«  Aw  not  pray  medietas  1  in  gux, /^^^ioifM 
tiffy  to  prevent  delay j  by  challenge  may  at  the  dijlringas  pray  ajiaj^ 
and  that  a  new  yemre  fnay  be  i/fued,  D.  144.  b.  pi.  60.  Pafch. 
3.  &  4  P.  &  M.     Sherley's  cafe. 

5.  To  have  this  trial  per  medietatem  linguae,  he  ought  to  /Vi- 
form  the  Court  of  his  being  alien  before  the  award  of  the  venire 
facias.     C  357.  b.  pi.  45^.  Pafch.  19  Eliz.     Symons  v.  Spinofa. 
Tlie  record        6.  In  aftion  for  ivordsy  the  defendant  pleaded  not  guiltyy  and 
was,  ideo      yj,y  J^g  tu*as  alien  bcrn^   and  prayed  trial  per  medietatem  lingua^ 
genadcdr-    ^hich  was  granted.     And  at  the   nifi  prius  6  Engltjhmen  awl 
cumftanti-     5    aliens    only   appeared;    and    the   plaintiff  prayed   a  tales  per 
bus  per  vie'    fnedietatem  linguttf  which  was  granted,  and  they  found  for  the 
!^utfitiJ>-**    plaintifF.     After  verdift  for  the  plaintiff  it  was  moved  in  arreft 
nem  (of  the  of  judgment,  that  no  tales  is  to  be  granted  de  circumftantibus, 
phintiff)   ^  when  the  trial  is  per  medietatem  linguae,  by  the  juftices  of  nifi 
fuftiTiar'  ^^    prius ;    for  the   words  of  the  adl:   are   in   the  plural    number, 
denovoap-    viz.    (the  jurv  IS  like  to  remain  for  default  of  jurors;)   and 
pofitcujui    hgyg  jt  ^as  by  default  only  of  one  juror.      Befides  the  %Gt 
paneilo  "*      ^^^^  not  glvc  authority  to  the  juftices  to  grant  a  talcs  in  this 
pratd'affiia-  cafe,  bccaufc  in  die  former  part  of  the  afl  it  is  fpoken  of 
ttrfecun.      franktenement  of  juTT)rs,  and  of  iflues  to  be  returned  j  where- 
inam  ftatutj   SIS  an  alien  has  no  franktenement,  nor  (hall  iflues  be  returned 
in  hujuf-      upon  him.     And  further,  the  aft  fays,  that  if  there  be  any  de- 
modi  cafu     fjj^i^  Qf  jurors,  others  of  the  fame  county  fhall  be  returned,  &c« 
&  provif.       whereas  an  alien  is  not  properly  faid  to  be  of  any  county.     But 
<ju!  quidcm    notwithftanding  it  was  adjudged  for  the  plaintiff,  becaufe  the  fta- 
jurat  r,  fie    ^^^^  ^^g  madc  for  fpeedy  execution  of  juftice,  and  (hall  be  ex- 
appofiius,      pounded  favourably  to  ferve  the  intent  and  purpofe  of  the  makers. 
(viz.)Chri-   10  Rep.  104.  a,  in  Denbawd's  case,  cites  Mich.  35  &  36£Uz. 
KV      JuHus  Ctefar's  cafe. 

alienigena  exaft*  Tenit)  ac  in  juratam  illara  iimul  cum  aliif  juratoribus  pfcd*  prius  impanclhrt*  &  jurat* 
juratus  fitit.    And  though  it  was  objc^cd,  thii  the  tak«  ought  to  cafttc  xJut  nacuie  of  tUe  principal 

paonel, 


pnuie!,  ^  tliat  this  always  ii  ad  requifitionem  defendentit,  whereas  in  this  cafe  the  plaintjfF prayed  the 

raJes,  ^t  the  phtntiff  had  judgment.-* Poph.  35.  C^sar  v.  Curtzne,  [alias  Cuxsino,] 

S.  C.  Aod  per  Cur.  whcie  io  the  flatute  it  is  fiid  (fuch  perfuni),  it  is  thereby  intended  fuch  as  the 
firft,  which  ffluJI  be  nf  aliens  ss  wcU  as  Englifh,  Where  the  cafe  requires  it.  And  aliens  mav  be  of  t!it 
comtT  or  p^Ke  whcfc  the  nifi  prius  is  to  be  talcen  j  for  though  an  a!ien  cannot  purchafe  a  freehold,  yet 
he  nyay  have  a  hbofe  for  habitation,  for  the  time  he  ^ys  here.  And  per  Gawdy,  wheic  th:  drtaulc 
vas  only  of  ftrangers,  the  tales  might  have  been  aw;ird?d  of  aliens  only  ;  a«  where  a  trial  is  to  be  by 
io^ueft  of  2  counties,  and  thofe  of  one  only  appear,  the  tales  may  be  of  the  other  only,  -Cro.  £•  305. 
pL  3.  Mich.  35  8c  36  £liz.  B.  R.  S.  C.  accordingly. 

7.  In  zGtion  on  the  cafe  a  queftion  arofe  whether  alien  defend- 
ant (though  in  the  declaration  he  is  named  mercatorem  extraneum) 
mu&pray  a  medietas  linguae,  or  that  it  is  at  the  peri]  of  the  plain- 
tiff denizen  ?  Popham  held,  that  the  venire  facias  was  not  well 
awarded,  and  returned  de  indigenis  only.  But  Gawdy  and  Fen- 
ner  J.  held  the  contrary.  Cro.  £.  869.  pi.  3.  Hill.  44  Eliz.  B.  R. 
Heyward  v.  Lipfon. 

8.  If  the  defendant  be  an  alieny  on  notice  given  by  his  attorney  tp 
tht  flmntiff  iyt  his  attorney,  ^t  plaintiff  ought  to  enter  it  on  the  rol!^ 
to  have  a  trial  de  medietate  at  his  peril.  But  the  Court  refufed 
to  award  it  for  the  defendant,  on  his  affidavit  that  he  is  an  alien. 
KeiK  547,  pL  49.  Trin.  15  Car.  2.  D.  R,  Vangangel  v. 
Browning. 

9.  In  covenant^  after  a  verdiBfor  the  plaintiffs  the  defendant  moved 
fir  a  new  trials  fuggejling  that  he  was  an  alien,  and  that  tkejberiff 
had  returned  1 2  of  the  jury  ;  but  that  there  was  not  an  alien  amongfl 
them.  Et  per  Curiam,  the  defendant  fhall  never  have  a  trial 
per  medietatem  linguae  without  prayer  ;  and  if  it  is  granted,  and 
the  (herifF  returns  none  but  denizens,  the  defendant  ought  to  chaU 
lengethem  before  the  trial :  and  j/'the  challenge  is  not  allowed,  then 
/»  infijl  en  u  bill  of  exceptions  :  but  the  fuggeftion  now  made  by  this 
defendant  is  againll  the  record ;  and  it  is  true,  he  may  have  an  [  Z^X  ][ 
a&ion  agaiuft  the  (herifF  for  a  falfe  return.     3  Salk.  362.  pi.  2. 

Anon. 


(O,  b)     Nifi  Prius.     In  what  jfaions  It  Iks.        ^Zu^^ 

pi.  I  and  Sv  * 
[l.   A    Nifi  prius  lies  in  a  writ  of  ejlrepement  at  the  firjt  day. 
^^  27  E.  3.  80.  b.] 

2.  In  attaint,  they  were  at  the  general  ijfue  quod  bonum  bf  legale  Nifi  prluj  m 
ftcerunt  facramentum,  and  the  plaintiff  prayed  nifi  prius,  and  had  '»|''"J'.»^*"^ 

it;  for  the  party  is  oufted  of  any  efToign,  that  is  to  fay,  had  his  taken  by  nifi 
petition  at  the  day  of  the  ifTue.  ^are  y  for  it  is  new  as  it  was  faid  prius.  Br. 
there.     Br.  Nifi  Prius,  pi.  12.  cites  21  E.  0.  16,  17.  ^}^  ^""j*!. 

'  *  •*         '     I  pj.  II.  citei 

8  H.  4.  43, Br.  Atfainty  pi.  26.  cites  S.  C. The  ftatute  of  5  E.  3.  cap.  16.  gave  a 

oifi  priua  in  attaint;  but  tJbif  waa  before  jultices  oi  one  bench  or  the  other.     Jenk.  38.  pi.  73.  citea 

33  E- 3* 

Though  the  flatute  of  14  E.  3.  fpeaks  not  of  attaint,  yet  is  an  attaint  within  it;  for  the  effed  of 
that  ordinance  ia,  that  in  all  cafea  whexe  a  nifi  prius  ia  grantable,  it  ihall  be  granted  before  juftices  of 
«fife.    2  Inft.  424. 

3.  \{  judgment  in  qffifeht  reverfedin  B,  R.  by  error,  the  party  may 
have  anew  qffife  in paisy  or  attachment  in  the  fame  bank,  and pro^ 
iefs  againft  the  jury  returnable  there,  and  fo  he  had  i  and  when  they 

P  a  are 
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art  at  iffue^  this  /ball  be  ttied  by  nlfi  prius:  quod  nota,  nifi  ptios  in 
aflife.     Br.  Nifi  Prius,  pi,  30.  cites  31  AflT.  18.  22. 

4.  Nifi  prius  wis  granted  in  a  writ  of  right  upon  the  ntlfe  joined 
upon  grand  ajftfe  s  quod  noba  bene.     Br.  Nifi  Prius>  pU  24.  .cite» 
12  H.  7*  10. 


Fol.  629. 


(P.  b)     Who  J}:aU  have  it. 


^  ^k^l  <  [r.  jF  the  ling  be  plaintiff  m  an  aftion,  he  fhall  not  have  any  niC 
^hJkingi'the  prius,  without  a  writ  dire£ted  to  thejujlices  for  their  war- 

Aefendant        rant-       24  E.  3.  23.  b.] 

pUadedu  j-^,  ffut  the  \imgjhall  have  a  mfi  prius  if  a  writ  he  dircftcd  to 

\ni\tTof      ^'^  jufticcs  to  this  cffeft,  for  their  warrant,.    24  E.  3.  23.  b,  28* 

grand  ajpfet     adjudged^] 

and  the  ki'-g 

prayed  nifi  f>r'ms*     Pole  (aid,  this  cannot  be  any  more  than  upon  grand  ajifei  but  Wilby  bid  the  at- 

torncy  of  the  king  proceed,  for  we  have  ^cvarrant  to  grant  nifi  priut  in  this  caft ;   and  fo  he  did 

Trinity  next;   quod  nota.     Br.  Kill  Prius,  pi.  i6.    citeS' 24  £.  3.  23.  ■Br,  Droit  de  Re£to, 

pi.  14,  ciies  S.  C* 

So  in  right  ofvvard  brought  hy  the  king,  they  were  at  ijfue  upon  the  grand  ^fiy  and  the  king  pnye4 
nifi  prius/which  was  counterpleaded,  and  after  csine  nvrh  tftbe  king  to  grant  nij! prius,  and  thereupon  » 
nifi  prius  wak  granted  3  quod  nota.     Br.  Niii  Prius,  pU  17.  cites  24  £•  3.  22. 


(Q^b)     Againft  whom  it  fhall  be  granted* 

S. P.  unlcfs  ^i,    jt    Nifi  prius  fliall  not\^  granted  where  the  king  ir  party  in 
.tt„"g.°'  ""y  •"'"'"■•     ^^  ^-  3-  39-3  . 

Br.  Prerogative,  pi.  io8.  cites  24  E.  p  43. Br.  Nifi  Priua*,  pi.  35.  S.  P.  and  fays  the  reafofr 

feems  *  to  be,  that  the  ni&  prius  U  by  ^e  ftatute,  and  the  king  is  not  bound  by  ilatute  without  cxpre/i 
words,  cites  F,  N.  B.  15* 

[2.  In  a  precipe  quod  reddaty  if  the  tenant  after  aid  of  the  king 
pleads  to  the  inque/I,  the  plaintiff  (hall  not  have  a  nifi  prius,  becaufe 
the  tenant  has  aid  of  the  king,  and  fo  the  king  in  a  manner  party. 
25  E.  3.  39.  adjudged.] 

[3.  Rot.  Parliament.  43  E.  3.  Number  20.  The  commons  pray 
to  have  a  nifi  prius  in  cafes  of  indiSlments  which  concern  the  king  if 
one  party,'] 

[4*  Anfwer,  fue  to  the  chancellor  or  clerk  of  the  privy  feal,  ia 
cafe  which  does  not  touch  crime,  and  he  ihall  fend  to  the  juftices^ 
to  do  it  in  cafe  that  it  be  reafonable.] 

5.  All  caufes  of  the  crown  in  B.  R.  muft  be  tried  at  bar,  if  Mr. 
Attorney  will  not  grant  a  warrant  of  nifi  prius.  And  if  Mr» 
Attorney  will  grant  a  nifi  prius  by  furprife,  and  after  will  (hew 
that  to  the  Court,  they  will  fuperfede  it.  Refolved  per  tot. 
Cur.  6  Mod.  247.  Mich.  3  Ann.  U.  R.  in  cafe  of  the  Queen  r.. 
Sir  Jacob  Banks. 


(R.  b)     Nifi  Prius,  with  Provifo.     At  what  Time  it 

ihall  be  granted. 

fl.  |F  the  plaintiff  in  a  detinue  and  the  vrarnilhee  are  at  i/fue.  and  ^^l^-  ^"" 

•*  the  plaintm  pravs  a  mli  pnus,  and  it  is  granted  to  him,  plaintiff  aifo 

yet  the  gamifliee  at  the  fame  time  may  have  a  nifi  prius  with  in»ihis  cafe, 

provifo,  becaufe  he  is  plaintiflF  alfo.     ip  H.  6.  46.  b.  adjudged.]    priu^pHxA, 

2.  In  quare  impedit,  it  was  agreed  that  no  nifi  prius  for  the  defends 
ant  with  proYiIo  Jbali  ijfue^  though  he  be  aEht  in  a  quare  impedit, 
unlefs  Hobere  laches  or  default  is  in  the  plainlif  j  quod  nota.  Br, 
Nifi  Prius,  pi.  2*  cites  33  H.  6.  13,  14. 


cites  S.  C* 


(R.  b.  2)     Nifi  Prius,  with  Trovifo.     In  what  Cafes 

and  bow* 

I.  "1117 HERE  the  plaintiff  at  the  habeas  corpora^  kept  the  turit 
^  ^  with  him  till  thejberiff  had  not  time  toferve  itj  and  this  by 
him  was  (hewn  to  the  Court,  the  Court  faid  that  each  of  them 
fiiould  have  a  writ  with  him,  with  provifo  that  the  fberifffhould  re^ 
turn  only  one  of  them  ;  quod  nota.  And  this  was  where  the  de- 
fendant prayed  that  he  might  ha;ire  writ  delivered  to  him.  Bn 
Nifi  Prius,  pi.  13.  cites  8H.  6.  6. 

2.  In  replevin^  if  the  defendant  avows ,  the-  avowant  may  have 
venire  facias  or  decern  tales  without  provifo  y  as  ijuell  as  the.  plaintiff; 
for  he  is  a£>or,  and  therefore  the  fame  law  feems  to  be  of  nifi 
prius.    Br.  Nifi  Prius,  pi.  40.  cites  16  H.  7.  14. 

3.  The  garni/hee  fhall  not  put  in  his  writ  if  the  plaintiff  will  put 
in  his.    Br.  Nifi  Prius,  pi.  14.  cites  19  H.  6.  47. 

,    4.  In  an  information  upon  the  ftatutc  of  ufuryy  the  parties  were 

at  iffue,  and  the  matter  depended  4  terms  untried  after  ijfue  joined. 

The  defendant  prayed  a  nifi  prius  with  provifo,  as  the  courfe  is  in 

the  Exchequer  in  fuch  cafe  to  fend  commiffions  into  the  country 

where  the  information  is  laid  to  try  the  iflue  joined  in  the  faid 

court,  and  that  at  the  fuit  of  the  defendant.     But  it  was  much    [  193  ] 

doubted  if  the  Court  might  grant  fuch  nifi  prius,  becaufe  the 

queen  is  in  fome  fort  a  party  to  the   fuit.     2  Le.  i  lo.  pL  144. 

Trin.  29  Eliz.  C  B.     Knevit  v.  Taylor. 

5.  If  iflue  be  joined  upon  an  indiftment  of  perjury,  and  the  ?",^^*°' 
party  profecutor  will  not  try  the  iflue,  the  party  indifled  may  i'jjj  X« 
try  it  by  provifo  ;   per  Cur.     And  this  though  it  be  in  cafe  of  joined,  the 
the  king.    Sid.  316.    pi.  2.    Hill.    18   &   19  Car.  2.    B.  R.  ^^^^]^'''^ 

Anon.  down,  and 

tiy  it  by  provifo;  for  it  lies  not  agalaft  thekiJig.    Per  Cur.    Vent.  3x5.  Trin.  ap  Car.  z.  B.  R. 
AaoB. 

6.  B.  was  indiffedzt  the  quartcr-feflions  in  Berks  for  an  affault  6  Mod.  245. 
^  C.  in  Windfor-caflle.     The  profecutor    removed  the  indiEiment  J^^{^,^1'^ 

p.j  into 


'93 


Cdat 


S.  C.  ac 

cordingly, 
but  not  ib 
fuU. 


11  Mod  33.  lii/^  5,  R,  by  certiorari.    They  fe/A  tnade  up  the  record^  took  wt 
procefsy  and  niji  prius  to  try  it  at  the  next  ajftfes.     The  profecutor  not 
thifiking  Jit  to  proceed^  the  defendant  put  in  his  record^  and  ivas  ac^ 
quitted.     The  plaintiff  moved  for  a  new  trial,  and  had  it  j  and  in 
this  cafe  the  Court  held,  that  before  the  Jlatutes  5  to"  6  PT.  3. 
cap,  II.  and  8  £5*  9>  W,  3.  cap,  33.    a  perfon   indi£led  in  any 
county  might  remove  it  by  certiorari  into  B.   R.  without  any 
recognizance  to  try  it,  unlefs  in  London  or  Middlefex ;  and  by 
this  means  he  was  out  of  Court,  &  fine  die,  and  new  procefs  was 
to  be  awarded,  on  which  he  might  be  outlawed  unlefs  he  came 
in  gratis,  which  was  the  caufe  of  great  delays,  and  of  making 
thefe  (tatutes.     That  thefe  (latutes  provided  for  removals  by  defend^ 
antSf  hut  removals  by  profecutors  are  not  mtiin  thefe  aBs ;  and  that 
this  removal  being  before  the  plea  pleaded,  the  defendant  was 
out  of  court  &  (ine  die,  but  may  come  in  gratis,  or  be  brought 
in  by  procefs  ;  and,  in  the  laft  cafe,  fliall  on  pleading  give  fecurity 
to  try  it.     That  in  civil  aSlicns  the  defendant  ihall   never  carry 
down  a   caufe  by  provifo,  till  there  be  laches  in  the  platntiflT, 
unlefs  in  fuch  caufcs  where  the  defendant  is  in  nature  of  a  plaintiffs 
•  S.  P.  a     asm*  replevin^  *  prohibition  y  or  quare  impedit^  which  are  to  have 
Browni.276.  return,  confultation,  and  writ  to  the  bifliop.     But  there  can  be 
Jac!  c.^B.    "^  ^^^^^  ^y  provifo  in  the  caufe  of  the  crown,  bccaufe  there  can  be 
Anon*  no  laches.  That,  as  in  indiHments  oftreafon  or  felony^  if  the  attorney- 

general  will  delay,  B,  R,  may  give  the  defendant  leave  to  bring  on 
the  trial;  fo  in  indiftnrients  of  mif demeanors ^  it  Jball  not  be  alhtued 
for  the  defendant  to  proceed  (as  in  this  cafe)  by  a  furprife  on  the 
attorney 'general^  and  without  confent  or  any  default  in  the  profecutor,, 
And  a  rule  was  made,  that  when  an  indiftment  is  removed  hither 
by  the  profecutor,  the  defendant  fhall  not  carry  it  down  to  trial 
without  leave  of  the  Court  on  motion.  2  Sail.  (J52.  fl.  3Z» 
Mich.  3  Ann.  B.  R.   The  Queen  v.  Sir  Jacob  Banks* 


(S.  b)     Nifi  Prius.     Certification  ofVerdi&s. 

Jcnk.  174^  [i.  J  F  the  Ju/ices  of  nifi  prius  die  before  the  day  in  Bank^  yet  th« 
Tiitu  per  records  fhall  be  well  received  by  the  hands  of  the  f  clerk 

Pais,  59.  of  the  qffife  without  certiorari^  or  other  form  of  entry  but  the  an?^ 

s!V  bIJ  ^^^^'  ioxvsi.    D.  4,  5.  Ma.  163.  55.    Refolved.] 

M  only  one  of  them  die  before  the  retarn,  a  certiorari  may  be  awarded  to  the  farvivor  to  cettify  the 
vexdi^^.     1  In(l.  424. 

f  ^h'li  h  a  better  way  than  to  award  a  certiorari  for  thefe  Terdl^i  to  the  executort  of  the  judges ;  for 
the  cleric  of  afiizei  was  a  fwom  officer.  Alfo  the  entry  (hall  be  in  the  common  form,  poftca  ad  qoem 
diem  venerunt  partes  8c  jufticiarii  ad  aHifas  cupicndas  coram  quibus,  &c.  hie  mlfcrunt  rccordum  fuum. 
And  againft  this  entry  of^-ecord  no  averment  can  be  received  that  the  judges  were  dead  J  before  the  de- 
livery of  the  poftea)  for  this  would  be  contrary  to  the  record.  By  all  the  judges  of  EogUnd. 
Jerk.  216.  pi.  59. 

?  C  194  ] 

J*"'*-  ^'  [2.  Alfo  in  this  cafe  a  certiorari  may  be  dire^ed  to  the  executors  or 
Br. R«ordi  ^^'^^iftrators  of  the  juftices  to  certify  the  record.  D.  4,  5. 
pKj7.  s.  F.  Ma.  163.  55,] 

cittrs  8  H. 

4. 4. S.  P.  Br.  Certification  de  Affife,  pi.  4.  cites  22  H.4.  9.-—*$.  P.  %  Inft.  4H» 

?•  In 
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3.  In  writ  of  error,  it  was  faid  by  Hals  J.  for  law,  that  if 
jujtice  of  ajjife  takes  qffife^  and  after  he  is  difchargedy  and  after  is 
fnadejttJUceofaJjife  again^  he  may  record  the  record  nvithotit  nurit ;  for 
it  is  in  vain  to  have  a  writ  to  certify  it  before  hlmfelf.  But  per 
Gafcoigne  Ch.  J.  he  ought  to  have  writ  to  certify  it;  for  he 
was  once  difcharged.     Br.  Record,  pi.  17.  cites  8  H.  4,  4. 

4.  Indi^ment  was  brought  in  B.  R»  by  juftices  of  the  peace  in 
Oxford  ;  and  after  the  fame  jujlices  brought  in  there  a  record  of  the  ac^ 
quittaf  of  the  fame  party  before  them^  and  the  party  came  by  procefsj 
and  pleaded  this  matter,  Markham  laid,  this  record  comes  in  with- 
out warrant ;  for  we  receive  nothing  of  the  juftices  of  peace  but  that 
which  is  executory y  &c.  Wherefore  vouch  the  record  in  the 
hands  of  the  juftices,  &c.  and  jou  fhall  have  writ  to  certify  it, 
tndfohedid.     Br.  Corone,  pi.  151.  [152.]  cites  8  £.  4.  18. 

5.  Poftcas  may  be  received  by  the  hands  of  the  clerk  of 
aOifes,  although  his  office  is  determined ;  for  he  was  fworn  to  exe- 
cute the  faid  office.     Jenk.  2 1 6.  pi.  59. 


(T.  b)     Nifi  Prius.     In  what  Cafes  it  (hall  not  be 
granted  for  Collateral  Refpedi. 

[l.    iF  any  of  the  parties  may  be  at  any  prejudice  by  it,  it  (hall  not  Trials  per 
-«  be  granted.]  g)'*' 

[2.  jfs  in  attaint y  if  it  appears  that  one  of  the  petit  jury  is  impri^  J  P""-  ^'^ 
fcned  in  Newgate,  nifi  prius  fhall  not  be  granted  in  other  county  ;         \ 
for  then  he  *  fhall  lofe  his  challenges,  inafmuch  as  he  cannot  be   •  FoU  630. 
there ;  yet  it  is  there  objefted  that  he  may  make  an  attorney.  ^  --y-  nJ 
t44E.  3. 2.  b.  44  Aff.  20.1  "'^^  ^'  V; 

prius  is  not  grantable  %i'here  cne  of  the  parties  cr  jurors  is  imtrifoned^  fo  that  the  juror  cannot  go  to  the 
country  to  attend,  nor  the  parties  to  take  care  of  his  challenges  and  evidence.  Such  party  or  juror 
mvf  be  brought  by  hiibeas  corpu«  to  the  bar  at  Weftminfter,  and  :hete  the  iifue  (hall  be  tried,  if  it  fo 
fcems  reafonable  to  the  juftices.  At  this  day,  by  force  of  the  ftatute  of  35  £^.  8.  r.  6.  ^^bicb  gives 
tjUs  dt  circumfiantibsts ;  the  imprifonment  of  one  of  the  jurors  ihall  not  ftjy  the  nifi  prius  \  for  there  a 
|aks  de cirtttfflftantibus  may  be  awatded.     Jenk.  39.  pi.  73.  cites  iz  H.  7.  lo. 

3.  F.N.  B.  241.  (A)  fays,  it  appeareth  Mich.  32  H.  6.  that  Br.  Niff 
it  is  in  the  juftice/  difcretion,  whether  they  will  grant  nifi  prius  ^ys^'jjc'^^* 
or  not ;  and  by  the  like  reafon,  the  king,  at  his  difcretion,  and  by  his  reafon  why 
wnVdircfted  to  the  juftices,  may  rejlrain  the  fame.     And  nifi  prius  »' fl»all  not 
fhall  not  be  granted  -where  the  king  is  party,  without  the  king's  ^jthoiluhe 
fpecial  warrant,  or  the  king's  attorney's  affent,  notwithflanding  kingsaf. 
the  aforcfaid  flatutcs.  ^'^"^  ^*;"»« 

to  be  that 
the  ol£  prius  is  by  ftatute^  and  the  king' is  not  bound  by  flatute  unlefs  by  exprefs  words. 

4.  \vL  appeal  againfl  ^y  the  one  pleaded  that  nofuch  in  rerum  nntura  AniiMoit 
9a  the  one  named,  &c.  and  fo  to  ifTue ;  and  the  defendant  prayed  nift  ^'^^  ' 
prius,  %  Catefby  ftid,  you  ought  not  to  have  it ;  for  it  is  by  covin  hearfed  In 
to  abate  our  sippeal,  and  to  try  this  at  their  pleafure  in  pais.     And  ^^  <*«« 
ihe  opinion  of  the  Court  was  clear,  that  he  Jball  have  nifi  prius  for  ^p^ij/ 

P  4  ^afe 
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tbt  ktng  is     fajg  of  fjjg  country  ;  and  all  the  matter  may  be  given  In  evidence.    Br 

m  a  manner    vrr  u  •  \  *^  tj-  •        o  •'i* 

fu,ty,and      Nlfl  PhUS,    pi.  I9.    CltCS  21  H.   ^.  34. 

it  is  found  by  verJiff  in  rep!i^jin  againjl  ths  d:fcndant ;  therefore  there  isfueh  in  renm  nMura*  And  ^ 
he  WIS  indicted  afier  the  appeal.  And  the  opinion  of  the  Court  wa»,  chat  nifi  prius  flxall  be  granted* 
for  they  wry  may  have  niji  pr  ut  irfp'tgh:  of  the  parties  for  their  eaje,  and  thcfe  matters  are  gyj  evidence  t9 
the  infuefi,     Br.  Nifi  Pr'jus,  pi.  19.  cites  2iH.  7.  34. 

Serjeant  Hawkins  fiys  he  does  not  find  it  denied,  but  that  the  Court  may  grant  a  nifi  prios  in  appeal  io 

the  laine  manner  as  in  any  other  attion.     z  Hawk.  PI.  C.  41 1«  cap.  42.  f>  $• 

i 

5,  A  nifi  prius  is  grantable  in  a  ivrit  ofrighty  vjhere  ths  mife  is 
joined  upon  the  great  ajfife.     But  if  the  matter  in  queftion  magna    ^        \ 
indigeat  cxrjnir:::tione^  then  thc^ftices  of  "VVeftniinfter  will  not  i 

grant  a  nifi  prius,  but  will  try  it  at  bar  before  themfelves.     And  i 

it  lies  in  the  difcrction  of  the  juftices  to  do  what  they  think  bed  In 
J,  this  cafe.     Jenk.  38.  ph  73. 

Br.  Nifi  6.  The  d'Ae  of  Exeter  being  plainfijf  in  trefpafs^  a  ni/! prius  was 

dtes'**  H^  ^rjjrifor  the  duke,  and  it  was  denied  for  thzt  the  dukt  tuas  ^  great 
6. 9.  Lord  power  in  thai  countyy  and  if  trial  (hould  be  had  in  that  county,  incott- 
Crom-        venience  might  thereupon  follow.     2  Inft.  424. 

WEL'L  V. 

the  Duke  or  T>xETBit,  S.  C.  fays  the  n'fi  prips  was  deferred  by  the  juftices,  becaufe  the  dake  was  c 
ftreat  prince,  aitd  brought  with  him  a  great  rout.     Trials  per  Pals,  58.  (65.) 

7.  In  a  precipe  quod  reddat,  if  the  tenant  after  aid  of  the  ling 
pleads  to  the  mqued,  the  plaintiiF  ihall  not  have  a  nifi  prius,  becaufe 
the  tenant  has  aid  of  the  king,  and  fo  the  king  is  in  a  manner 
party.    Trials  per  Pais,  58.  {66.)  cites  25  E.  3.  39. 

(T.  b.  2)     Nifi  Prius.     Taken  or  granted^  at  what 

Timey  and  where. 


I.   TF  affife  is  taken  in  B,  R,  in  a  county  vohere  the  Bankftts,  and 
-■•  before  it  be  determined  the  Bank  is  removed  into  another 


9 

jf/^fe  «»Ji 
taiitt  in 
S    R     in 

Sufo'u,  and  county ;  yet  the  affife  fhall  not  ceafe  or  be  difcontinued,  hut  proceed 
after  the  to  ijfue,  which  Jhall  be  taken  by  nifi  prius^  notwithftanding  the  flatute 
^ZlTdZ  *^*'^*  '^'^^^  '*^'  aj^fc  Jhall  be  taken  in  its  county.  Br.  Nifi  Prius, 
Weftminft^r-,  pK  ^p.  citcs  15  AiT.  5.  and  fcc  25  Air.5. 

and  yet  the 

Ccurt  proceeded  and  avfardtd  the  ajpfe,  and  tried  the  ijpte  hy  nifi  prius  in  Suffolk^  quod  nota ;  and  after  the 
parry  complained  to  the  king  that  this  Is  contrary  to  juAice ;  and  notwjthflanding  this  the  firft  award 
ftood  in  force,  and  the  origins]  not  abated  by  the  removal  of  B.  R.  quod  nota.  Br.  Niii  PrinSy  pi.  zi* 
cites  19  AfT.  4.——  But  contra,  25  AfT.  5. 

If  (iJUife  IS  brouglit  In  C.  B.  ojfland,  Sec,  in  the  county  rf  Mid-Utfex^  and  pending  the  affife  the  Bank  i» 
rfMOnj-dy  and  they  are  at  iji/e,  (his  Hiall  be  tried  by  niii  prius,  and  is  out  of  the  cafe  of  the  ftatute.  Br« 
Nifi  Prius,  pi*  31.  cites  8  £.  4.  16.  and  F.  N.  B.  207. 

2.  Attachment  upon  a  prohibition  ;  at  the  venire  facias^  nift  print 
was  granted  at  thefirjl  day^  and  ihtjlatute  wills  that  before  the  names 
of  the  jurors  returned^  nifi  prius  Jhall  not  be  granted  ;  but  it  feems 
here  that  this  was  ut  the  day  of  the  return  of  the  venire  facias^  and 
then  well ;  for  then  the  names  of  tlie  jurors  fliall  be  of  record. 
|.      ^  ^    Br.  Nifi  Prius,  pi.  9.  cites  3  H.  4.  3. 

Ijiais  per  3'  ^^^^^^fi^^^  ^^^  returned  fervedy  upon  which  the  plaintiff 

Pais,  60.      prayed  habeas  corpora^  and  decern  tales  with  nift  priuSy  and  could  not 

have 
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have  It ;  for  njfi  prlus  Jball  not  tJTue  before  that  the  names  of  the  jury  But  i/ba- 
he  returned f  but  he  may  have  habeas  corpora  and  n'lft prius  if  he  will,  ^IJ^l'/^ 
hut  not  tales  and  njfi  prius  together.     Br.  Nifi  Prius,  pi.  i.  cites  be  may  bale 

27  H.  6.  10.  ^ifi'"'/'  '^if^ 

nifi  priuSf 
as  wri!  agairji  tbefg  im  the  taits  as  tbtfe  in  tbt  babeat  cerpordy  qood  nota ;  for  the  firft  writ  returned  is  « 
Jttbeas  cot^ra  againft  the  tales,  quod  nota,  in  both  benches.    Br.  Nifi  Prius^  pi.  i.  citea  %•]  H.  6.  jo« 

4.  If  the  (herifF  returns  not  a  pannel  of  the  jurors  upon  the 
venire  facias,  there  (hall  be  no  nift  prius  upon  the  tales  until  a  pan^ 
tidbe  returned.  Trials  per  Pais,  60.  (68.)  cites  27  H.  6»  lo.  and 
I  H.  5.  II. 

5.  Note  that  it  was  pleaded  in  arreft  of  judgment  where  verdi^ 
nuas  found  by  nifi  prius ^  inafmuch  as  the  day  of  the  nift  prius  nvas  after 
the  day  of  the  return  of  the  difirefs  with  nifi  prius,  viz.  the  nifi  prius 
was  after  the  fecond  day,  viz,  after  thejtrfi  day  and  before  the  fourth 
day ;  and  by  good  advice  the  party  was  adjudged  to  fue  new  venire 
facias :  quod  nota.  For  it  was  faid  that  after  thefirfl  day  the  au» 
thorityofthejufices  was  ceafed,  and  2ifheriff  cannot  ferve  the  nurit  of* 
ter  the  firft  day  in  pain  to  anfwer  as  a  trefpaiTer.  Br.  Jours,  pi.  7. 
cites  33  H.  6.  42. 


(U.  b)     Nifi  Prius*     What  Things  the  Jujlices  of 

Nifi  Prius  may  do. 

[i.  'TpHET  have  not  power  to  increafe  damages,  but  only  to  in-  TrMi  per 
•■'    quire  of  that  which  (hall  be  inquired  by  the  inqueft.  fg^^^^' 
8  H.  4.  23.3  S.  P.  Br. 

Daipagcs, 
fl.  47.  cites  S.  C.  which  was  in  trerpafs  of  battery ;  and  Gafcoigne  faid,  that  though  the  juflices  of 
Bifi  prius  thought  that  damages  fliould  be  increafed,  yet  we  .will  not  jncreafe  them  for  this,  but  the 
plaiotifF  /hall  have  a  day  further  that  he  may  ctmt  before  us  in  ptrjon,  or  before  any  of  its  in  the  xcuntrj 
t»f)i%o  his  maihtm,  and  by  this  meant  to  be  aided,  and  fo  it  was  done. 

[2  They  have  not  power  to  allow  or  difalhw  a  proteBion  cqfi  Trials -per 
tint.    i7E.3.a2.b.]  f.f)*'* 

[3.  But  when  the  proteAion  is  caft  they  may  record  the  default  s.  P.  Br. 
and  the  proteElion,  and  thereupon  it  Ihall  be  allowed  in  B.  or  diflal-  Nifi  Prius, 
lowed,  and  then  fhall  be  default.     17  E.  3.  22.  b.]  ^^'ji^  T^^^^ 

Tbejuftices  of  nifi  prius  wgbt  to  furceafe  if  tbe  defendant  cafis  firotinion,  unlefs  tbej  luill  take  the 
jk/y  de  beneejp.     Br.  Nifi  Prius,  pi.  4.  cites  3S  H.  5.  58.  But  U  they  do  take  the  inqueft  not- 

wiihftanding  the  protedion,  yet  it  it  not  void  notwithftanding  they  cannot  allow  or  difallow  ic.  Br. 
Nifi  Prius,  pi*  2S*  cites  5  £.  4.  2. 

Judge  of  alTife  may  receive  and  record  a  proteftion,  and  yet  may  proceed  and  try  tbe  caufe,  for  if  tbe 
protedioo  lies  not,  or  lies,  and  is  not  well  caft,  the  trial  ihall  Hand  j  but  if  it  lies,  and  is  well  caft^ 
the  trial  ihall  go  for  nothing.     Arg.  quod  Holt  conceftit.     X2  Mod.  652.  in  cafe  of  Gree  t.  Rolle* 

[4.  So  if  a  proteftion  be  caft  at  nifi  prius  by  the  attorney  of  a  party, 
the  juftices  may  record  it  that  it  was  caft  by  the  attorney,  by  which 
the  attorney  ihall  be  eftopped  after  in  Bank  to  fave  the  default 
by  imprifonment  at  the  day  of  the  nifi  prius.     1 7  E.  3.  22.] 

[5.  They  have  no  power  to  alkw  a  plea  of  excommunication  in  Trials  per 
thtplmitg.    18  E.  3. 58.]  '  fst')"* 

11  Mod.  651*  Arg.  cites  S.  C. Holt  Ch.  J.  faid,  that  be  was  not  iatisfied  with  this  cafe. 

12  Mod.  655.  HJU.  13  W.  3.  u  cafe  of  Gree  v.  Roll. 

[6.  The 
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■trijlsper  [<5.  The  juftices  may  demand  the  jurors  upon  a  pain  at  the  nifi 

('66;)i!l    prius.     17  E.  3.  23.] 

S*  p.  2  Inft.  425. 

Trials  per         [-7.  The  juftices  have  power  to  amerce  Jurors  at  the  nifi  prius. 

f«t)f2l.  17  E.  3. 23.] 

S.  P.  And  alfo  to  punifh  them  for  mifdemeaiiori  done  in  their  prelence  which  are  in  defpite  of  the  king, 
and  theieupon  make  piocefs.    2  laft.  425. 

Trials  per  [g,  So  they  may  punijh  a  trefpafs  done  in  their  prefence  which  i» 
(6M^^*     in  defpite  of  the  king,  and  make  procefs  thereupon.    1 7  E.  3.  23.] 

Cro.J.  261,  j-p^  Ijj  3JJ.  ejeEiment  the  defendant  may  plead  at  the  ajjifes  before 
Hawkins  ^^^  jufticcs  of  nifi  prius,  that  the  plaintiff  has  entered  into  pared 
▼.  Moor,  of  the  land  mentioned  in  the  declaration  fince  the  lajl  continuance^ 
kel?that^  and  the  juftices  of  nifi  prius  may  accept  the  plea ,  Mich.  8  Ja.  in  the 
the  plea  was  Exchequer.  Sir  Hugh  Brown's  cafe,  between  More  and  Haw- 
feccivaWc,    KINS,  by  ail  the  juftices.] 

l>ecaurc  it  is 

matter  in  fi€t,  and  peremptory  to  him  that  pleads  it ;  and  though  It  was  objected  that  thereby  all  trials 
tnay  be  ftaid,  yet  it  was  faid,  chat  as  a  reieafe  or  matter  of  bar  may  be  pleaded  and  is  receivable,  fomay 
this  at  the  difcrction  bf  thtf  juftices,  if  they  perceive  any  verity  therein.  Ycly.  1  Sc.  S.  C.  and 

fiys,  that  Yeiverton  J.  reported  to  the  Court  that  the  juftices  of  Serjeants-inn  in  Fleecftreet  were  all  of 
opinion,  that  ic  is  in  the  difcretion  of  the  juftices  o(  aflife  to  accept  fucb  plea,  and  that  this  ftays  the 
verdid  ^  but  thai  It  is  otherwife  of  a  protection,  for  though  they  allow  a  proteAion,  yet  the  juftices 
may  take  the  verdid  de  bene  efle ;  but  he  fiid  that  in  7  £.  3.  in  praecipe  quod  reddac  a  relcafe  was 
pleaded  at  nil!  prius,  and  yet  the  jury  was  taken  ;  but  it  is  in  the  difcretion  of  the  juftices  Co  allow  or 
difallow  it.  And  he  alfo  reported  it  to  be  held  by  all  the  faid  juftices,  that  in  this  cafe  the  plaintiff 
could  not  have  replied  to  this  plea  at  the  n:fi  piius,  for  the  juftices  of  afllfe  have  no  power  either  to 
accept  of  a  xeplication  upon  the  plea  nor  to  try  it,  but  only  to  return  it  as  parcel  of  the  record  upon  the 
iiiii  prius."         Brownh  145.  S.  C.  in  totidem  verbis  with  Yeiverton.  Bulft.  92.  Moore  v. 

ttaoYTK,  S.  C.  that  the  Court  agreed  that  the  authority  of  the  juftices  of  nifi  prius  is  only  to  take  tbe 
verdict  of  the  jury,  and  no  other  plea.    ■         Lane,  81.  90.  S.  C. 

.Upon  a  plea  puis  darrein  continuance,  sill  that  the  judge  of  aflife  can  do  is  to  ree^^J  tbe  p/ta  and 
bring  it  up,  and  then  the  other  party  may  reply,  take  ift!ue,  or  demur,  and  the  matter  (hall  be  deter^i 
mined  above.    Arg.  quod  Holt  concefitC«  '12  Mod.  652.  in  cafe  of  Gree  t.  RoU%  Ld»  Raym* 

Kep.  717.  S.  C« 

See  the  note       f  10,  But  it  is  in  the  eleBion  of  the  juftices  of  nifi  prius  whether 
^^9*       fjjgy  ^jiii  qIIq^  jiich  plea  or  not ;  for  if  they  perceive  that  the  plea 
is  dilatory  they  may  refufe  it,  for  it  is  in  their  difcretion.     In  the 
faid  cafe  of  Sir  Hugh  Browne  held  by  TanfieldJ 
5a  !t  was  [  1 1,  If  2  coparceners  bring  a  reala^ion^  and  the  parties  plead  to 

whoefwa  J^^ue,  znd  at  ni/i  prius  one  demandant  does  not  fue^  the  juftices  of 
jointenants     nifi  prius  may  record  the  non/uit^     28  Aff.  20.  J 

irmg  affion, 

and  are  at  ijfue,  and  at  the  ni^  prius  ene  makes  default,  the  juftices  of  nifi  prius  j^//  nat  ghre  judgment 
that  theyjball  be  fevered,  bntjhall  ceeje  to  take  tbe  inqueft  and  record  tbe  default  \  and  others  in  a  con- 
trary opinion,  and  this  feems  to  be  of  ceafin^  to  take  tlie  jury  ;  but  it  feems  that  they  cannot  take  thft 
jury  where  the  one  of  the  demandants  makes  default.     Br.  Nifi  Prius,  pi.  8.  cites  2  H.  4.  23. 

But  judge  of  nifi  prius  could  not  r^ord  «  ponfult  before  the  ftatuu  of  Tork^   12  £•  2.  4« 
12  Mod.  651. 

f  ^^'"  V  [^2*  ^^^  ^^^y  ^*^  not  fever  them  byjudgmettt.     28  Aff.  •  lo.] 

printed,  and  that  it  ihould  be  20.  according  to  pi.  ii  and  X3.  &c. 

S.  C.  cited  [ij.  But  they  may  tahe  the  inqueft  for  the  other  demandant 
i'jfe^;.     aSAfl-.ao.    Adjudged.] 

in  cafe  of  Gree  v.  Rolle.  Br*  Nifi  Prius,  pi.  23.  cites  S.  C« 

[14.  S9 
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^14.  So  if  hoth  parties  had  appeared  till  tie  inqitejl  fnmrn^  and  at 
their  coming  hack  one  bad  been  non-suited,  yec  the  juitices  may  take  the 
Terdi£l.     28  Aff.  20.J 

[15.  &  a  man  brings  a^ion  agajn/l  2,   and  one  tenant  males    C  '9^  J 
J^ault  at  the  nift  priiu,  yet  the  juftioes  (hail  take  the  intjucft,  ^[^^jj^ 
t8  Aff.  20.]  5itot.  a* 

per  Fidier« 

16.  They  have  no  power  to  allow  a  rejceipt  of  feme  in  default  of  They  may 
ler  baron.    See  tit.  Refceipt,  (H)  (L)    pi.  12.    &  pL  14.  and  "^/^/j^^^ 
the  notes  there.  wceU? 5? 

9  Inft.  425, 

17.  In  ^nfrr]^  ^M0e/ reddaty  the  tenant  made  default  after  default^ 
and  y.  came  and  proved  to  be  received  by  reverfion,  &c.  The  ^f- 
mandani  counter*pleaded  the  refceipt  j  and  fo  to  ijfue.  And  at  the  ni/i 
prius  the  pra^e  pleaded  entry  of  the  demandant  after  the  lafl  con^ 
tinuance ,-  and  the  demandant  demurred  becaufe  he  is  not  party  till  he 
be  received i  by  which  the  juft ices  difchargcd  the  jury,  and  gave 
the  parties  day  in  Bank ;  and  fo  fee  that  the  juftioes  of  nifl  prius 
have  authority  to  record  a  new  plea,  and  to  difcharge  the  jury,  and  to 
give  day  in  Bank,     Br.  Ni(i  Prius,  pi.  18.  cites  37  H.  6.  2. 

i8.  Where  the  ftatute  of  14  H.  6.  cap.  i.  gives  power  to  the  In  appal 
jufHces  of  nifi  prius  to  give  judgment  and  execution  in  felony  and  treafon  J'T""?^ 
befom  them,  be  the  party  acquitted  or  attainted,  yet  they  fhall  not  give  the  plaintiff' 
judgment  of  damages  in  appeal  before  them  of  felony  ;  for  the  damages  »•  non-fuit- 
is  out  of  the  cafe  of  the  ftatute,  bythe  opinion  of  the  juftices ;  ^/rat^^ 
quaere  inde.     Br.  Nifi  Frius,  pi.  27.  cites  10  £.  4.  19.  defendant 

upon  the 
hcUrmfmti  and  adjudge  damages^  and  inquire  cf  the  ahcmn  ;  per  Fairfax  J.     Br.  Nifi  Prius,  pi.  28. 
citei  2x  £•  4.  19.  Serjeant  Hawlcins  fays,  that  conftant  experience  has  ruled  it,  that  juflices  of 

nifiprtas  cannot  givejudgxnent  of  damages  in  appeal.  2  Havk.  PI.  C.  31  cap.  7.  f.  18.  ■  S«  Ifk 
though  they  may  aflefs  damages,  and  inquire  of  the  fufficiency  of  the  plaintiff*  to  anfwer  them.  Ani 
yet  if  fuch  jvftices  are.alfoju (Vices  of  alfife,  and  as  fach  have  an  appeal  commenced  before  them,  they 
may  as  juftices  of  affile,  upon  the  acquittal  of  the  appellee,  not  only  inquire  of  damages,  bat  alia 
gne  judgnjent  for  them,  both  by  the  letter  and  meaning  of  the  ftatute  14  li.  6.  2  Hawk.  PI.  C.  201  • 
cap.  23.  f.  141. 

But  in  a f peal  taken  iV  B.  R.  if  they  arc  at  Wue^  and  ntfi  print  is  granted,  and  at  the  day  the  plaintif 
is  uMfnited,  the  juftices  cannot  arraign  the  defendant  upon  the  declaration,  as  ii^  B.  R.  for  their  pvwer  U 
nlj  te  take  the  verdiS  and  record  it.     Br.  Nifi  Prius,  pi.  28.  cites  22  £•  4.  19.  per  Fairfax  J. 

rp.  Cognovit  aBionem  relifta  verificatione  may  be  entered  by  a  ^nditve^ 
judge  of  nifi  prius.     Are.  12  Mod.  653.  cites  Co.  Ent.  172.——  ^'^j.^'l^^'j 

4t£^it  jt'°  Tiirj^if  and  indeed 

Hoh  Ch.  J.  agreed  this.     12  Mod.  655.  ^  not  denied, 

that  if  thoc 
be  2  defendants  in  trefpafs,  and  they  plead  not  gnilty,  and  at  the  trial  one  of  them  relif^a  verificatione 
cognovit  a^ionem,  that  the  judge  muft  record  it,  and  proceed  agalnft  the  other.  12  Mod.  653.  in 
cafe  of  Gree  ▼.  RoUe. 

20.  In  ejeElment  agcnnft  1,  a  retraxit  wtls  entered  as  to  one  at  nifi  Ld.  Raym. 
prius,  and  trial  againft  the  other,  and  held  well  per  2  J.  againft  s.^^/^dll 
Holt  Ch.  J.  and  judgment  affirmed  in  Dom.  Froc.    12  Mod.  651.  according- 
HilL  13  W.  3.    Gree  v.  Rolle.  'y»  *nd  >f- 

•  firmed  in 

Dome  Procenim,  18  April  1702* 


21.  Judge  of  nifi  prius  may  do  whatever  is  necejfarily  incident  If  a  judge 
*  the  trials  as  to  take  a  ♦  challenge  to  the  array,  or  juror,  witnefs,  %^\rdij^ 

'    &c. 
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alioio  a  &c.  and  It  IS  by  fubfequcnt  afts  of  parliament  that  they  hare 
if  wf'l^  power  to  give  judgments  in  feme  particular  cafes,  ^s  felony y  treafon^ 
i»<2/}  /or     quare  impediu     Arg.  12  Mod.  65  a.  in  cafe  of  Grce  v,  Rcile. 

if  !ie  allowi 

it  when  it  ought  not  to  be,  or  vice  Tcrfa,  and  that  appears  on  the  poftea,  the  trial fixatt go  for  nothings 
but  as  to  tbifigs  of  necejfity^  he  Is  to  allow  them,  as  of  picas  puis  darrein  continuance,  as  rekafe  betvveea 
day  of  nifi  prius  and  day  in  Bank ;  becaufe  the  defendant  has  no  other  time  to  |>iead  it  bat  at  nifi  prias, 
for  that  the  day  of  nifi  prius  and  day  in  Bank,  as  to  pleading,  are  the  fame  \  and  in  fuch  cafe  ail  he  has 
Co  do  is,  to  receive  the  plea  ^  and  return  it  upon  the  pojlea^  for  the  judges  of  courts  above  Co  judge  of;  per 
Holt  Ch.  J.      12  Mod.  654.  in  cafe  of  Gree  ▼.  RoUe.  ^ 

\  *  And  he  may  rta^rd  a  demurrer  to  a  cballeitge.     Arg,  12  Mod*  653.  S«  P.  Ld.  Raym* 

Rep.  717.  Arg.  inS.  C* 

t[i99] 

la  Mod.  22.  The  judge  of  nifi  prius  may  receive  a  non-prof,  at  tbeqffifet. 

v?Roi?e'*  Per  2  J.  againft  Holt  Ch.  J;  and  affirmed  in  Dom.  Proc, 
s.  c— ^    2  Salk.  456.  pi.  6.  Pafch.  4  Ann.  B.  R.    Greeves  v.  Rolls. 

This  cafe 

feems  mif-dated;   for  Ld.  Raym.  Rep.  718.   (ays  it  was  affirmed  in  Domo  Procerumi  Saturday 

fS  Apr.  1702. 


l^Ttor..  (U.  b.  2)  Jujlices  ofJftfc  and  Nlft  Prius,  Their 
fecn  by  Ed.  Fowcr  and  *  Original. 

1.  that  ^ 

vhcn  he  de« 

figned  no       I.     TKTJSIprtus  of  tenements  in  W.  and  the  record  was  to  take  tie 

further  -^  V    nifi  prius  at  the  vill  ofN.  and  there  came  the  bailiff's  of  Wm 

iyre"todrf-  and  fhewd  charter y  that  no  inqueft  fball  be  taken  of  tenements  in  W. 

patch  bufi-  unlefs  in  W.  znd  prayed  that  it  be  taken  in  W.  Stouf.  J.  faid,  this 

nefs  in  their  claim  ought  to  have  been  made  in  Bank;  for  our  record  is  to 

?^n*ties,  take  it  at  N.  and  fo  they  did  5  quod  nota.     Br.  Nifi  Prius,  pL  38, 

that  the  jury  citeS  29  Afll  1 3. 
snuft  be 

brought  up  to  the  courts  above,  which  would  occafion  great  expence,  and  great  conflux  of  people  to  the 
courts  and  therefore  he  conftituted  the  writs  of  nifi  prius,  that  the  matters  of  the  law  might  be  tried 
Sn  his  own  court,  and  the  fa^s  in  the  country ;  and  therefore  there  was  a  perfect  uniformity  in  the  law, 
for  the  fame  jufiices  icinerantes  in  vacation  time ;  and  henceforward,  when  they  found  that  this  an« 
fwercd  the  expcftation,  the  jufticcs  in  eyre  were  totally  difufed.  The  manner  of  contriving  it  wm 
to  ^\n€t  the  venire  to  return  the  jury  at  fome  day  next  term,  unlefs  the  juftices  prius  tali  die 
&  loco  vcn<:rint ;  and  thus  the  nifi  prius  was  at  firft  on  the  venire,  and  continued  in  that  manner 
from  £d.  x.  to  £d.  3.  For  though  there  were  no  iiTues  returned  on  the  venire  to  make  them  appear 
at  nifi  prius,  yet  it  was  fo  much  a  greater  difficulty  on  them  to  appear  afterwards  at  Weftminftcr, 
which  if  they  did  not,  the  diflringas  iffiied,  that  it  had  its  efft€ts  to  bring  them  in  their  proper  coun- 
ties. The  writ  was  contrived  to  ccmraand  them  to  comf  into  court,  bccnufe  it  would  have  been  im- 
proper for  the  Court  to  have  commanded  them  to  come  into  any  other  place;  fo  that  their  appearance 
befoie  the  juftices  of  affife  is  an  excufe  for  their  non-appearance  in  Panic:  but  if  they  did  not  appear 
at  the  affife,  nor  at  A^'efiminfter,  there  iffiied  an  habeas  corpus  and  diftringas  to  bring  them  up, 
G.  HiftofC.  B.  59. 

S  P.  Br.  2.  The  juftices  of  offife  have  power  to  givejudgment  immediatety 

^o^*^*citc8     ^^  ^*^""  circuity  or  to  adjourn  the  parties  before  them  at  Wefhninflery  or 
47  Ail*.  I.     ttpon  array  quafbed  to  award procefs  to  the  coroners y  andjfer  default  of 
the  coroners  to  the  ef.iorsy  &c.     Br.  Judges,  pi.  4.  cites  8  H.  6.  12. 
S.  P.  Br.  3.  Contrary  of  ju  dices  of  nifi  prius  ;  for  they  have  no  power  but 

Affife,  pi.  fg  f^^g  f}j^  verdin  and  adjudge  the  challenges y  and  fo  record  that  whicb 
47Afr.'  I.  comes  before  themf elves  y  and  to  flay  from  taking  the  verdiify  ifproteBum 
thatjufticrs  comesy  &c.  But  not  to  give  judgment y  nor  to  make  procefs  i  quod 
Mn^dniy^""'  nota  divcrfity.     Br.  Judges,  pi.  4.  cites  8  H.  6.  12, 

hear  and  re-  4*   ^ 

Old. 
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4.  If  day  of  mji  prius  be  mefne  between  thefirji  day  of  the  return 

.$ftbe  tvrit  of  ntfi prius ^  and  tke  fourth  day  thereof  the  juftices  cannot 

take  the  jury  by  the  nifi  prius  ;  for  when  the  firft  day  is  pafl  their 

power  ispqj}^  as  appears  by  tlic  words  of  the  writ ;  and  if  they  take 

it  after,  it  is  error,     Er.  Nifi  Prius,  pi.  32.  cites  33  H.  6.  45. 

5.  At  the  common  law  affifes  were  not  taken  but  before  juflices  ♦  r  200 1 
tn  eyre  (who  fat  virtute  brevis  every  feventh  year.     See  Britton,  f  Br.  Nifi 
fbl,  I.  and  Braflon,  lib.  c  Sc  w.)  or  in  the  Common  Pleas.     And  Pr'«s,pl.37- 
this  being  a  great  moleflation  and  trouble  to  the  recognitors  of  of  Iflife 
ai&fc,  which  writ  for  ilic  mod  part  was  in  ufe,  for  the  eafe  of  the  affigned  for 
country  and  expedition  of  jnflice,  it  was  provided  by  mag,  chart,  ^^c  county 
€*  12.  ^uod  recognttkr.ts  ilc  nooa  diffeifma  {5*  de  mort  deMnceflory  tion  the  ftatute 
cafiantur  ntftinfuis^  coinitatibus  £5'  hoc  modo:  noSy  vel  (ft  extra  regnum  of  V/cft.  1. 
fnerimus )  capitales  jujliciarii  nodri  mittent  jujliciarios  noflrosper  unum--  ^'  ^°'  ^^^' 
quemque  comitatum  femel  in  annoy  qui,  kS'c.  capiant  in  comitatibus  illis  to  ba^e  a 
qlJifas  pradi&as.     And  after  was  the  ftatute  of  f  Wefl.  2.  c,  30.  fpecial patent 
made;  and  by  this  it  is  provided,  quod  afftgnentur  duo  jufliciarii  juratt  "{^yj^hc  »- 
coram  quihus^  tsf  non  aliis  capiantur  ajjifa,   iffc.  ad  plus  [^thrice"]  per  nerJcoai- 
annum.     By  which  adt  juftices  of  nifi  prius  were  conftituted  of  miffion 
other  pleas,  as  well  of  one  bench  as  the  other,  coram  quibus  jufH-  \^^^I^^m 
dariis  i^  focietate,  fviz.J  coram  duobus  jufticiariis  vel  uno  miUtCy  t5*r.  pi.  82— 
And  by  the  fame  a£l  the  juftices  of  nifi  prius  have  power  to  give  '^^*  autbo-- 
judgmenCj  &c.  in  affifes  of  darrein  preientment,  and  quare  im»  J^Xf^of 

pedtt*  nifi  prius 

is  not  bjr 
die  diftringn,  but  by  the  commiilion  of  zff\(t ;  for  it  is  the  x;  E.  i.  c.  30.  vrhiph  gives  the  trial 
bjFDifi  prius;  and  by  that  i^atute  the  trial  by  nifi  prius  is  given  before  the  juftices  of  aflifc,  and  at 
firft  cbefe  trials  by  nifi  prius  were  always  had  and  made  upon  the  Tenire  facias  }  and  indeed  the  daufe 
of  nifi  priui  IS  by  13  E.  x.  30.  ex^icfsl/  ordered  to  be  inferted  in  the  venire  facias,  and  trials 
by  nifi  priua  continued  to  be  upon  the  ven.  fac.  till  42  £•  3.  xi.  which  requires  that  the  names  of 
tbe  jaroKS  be  firft  returned  into  court  $  per  Holt  Ch.  J.  2  Saik.  45^]..  Pafch.  4  Ann.  B«  R.  Bul« 
4ock  r.  Parfoai. 

And  then  came  the  ftatute  of  ±  2X  Ed.  3.  de  fintbus.  c.  4.  and  t  B'-  Nifi 

provided,  quod  inquifitiones  ?5*  recognitiones  capiantur  tempore  vaca^  *l|  Br. 

Amisy  generally  coram  aliquojuficiario  de  utroque  Banco,  coram  quibus  Nifi  Prius, 
fiadtum  deduB.  fuerit  affoc'^at.fibiy  isfc.     And  after  by  the  ftatute  P'' 37- And 
tiiTori,  r.  3.  it  is  provided,  that  in  plea  of  land  the  nifi  prius  fnqucft^may 
(hall  be  taken  before  one  of  the  juftices  where  the  plea,    &c.  aifo  be 
And  chap.  4.  that  no  other  pleas  moved  by  attachment  or  diftrefs  ^^^^^^  *.'J.^ 
Ihail  be  taken  before  any  juftice,  either  of  the  one  bench  or  the  they  come- 
othet  generally,  be  the  plea  before  them  or  not,  &c-  and  by  the 

2  E»  3.  15.  nifi  prius  nurfht  granted  'n  plea  of  land ^  at  well  at  the  prayer  of  the  demandant  as  of  the 
tmastf  according  to  the  form  of  the  fiat  ute  of  York. 

And  by  the  ftatute  14  Ed.  3.  r.  15.     Nifi  prius  may  be  taken  §Br.  Nifi 
in  any  plea  real  or  perfonal  before  two  5  fo  that  the  one  be  a  is"hVef  bl-' 
jaftice  of  the  one  bench,  or  a   chief  §  juftice,   or  a   ferjeant  ron,  and 

may  record 
nonfuU  or  defaults,  and  may  give  judgment  in  ajjije,  darrein  prejentment,  or  ^uare  impeditm 

And  by  the  ftatute  definibus,  r.  1 3.      Jufliciarii  ad  afffas  capten^ 

das  qffignati  deliberabunt  gaolas  in  comitatibus  dl'isfive  infra  libertatet 

,  8  qnam 
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quam  extra  de  prifonarih  qtiilufcunque.     Vide  Ic  rccitat.  del  ftat.  of 
28  Ei.   I.  de  appellatiSi  which   recites  the  ftat.  de  fehnia^  fef^. 
But   not   that   felony  includes    trcfpafs   in   ancient  time.    See 
Stamf.  57.    The  ftatute  of  3  H.  3.  r.  7.  gives  power  to  jufticcs  of 
aflife  to  hear  and  determine  treafon,  concerning  falfe  money. 
•jralt.M4.  The  ftatute  of*  14  H,  6.  c.  i.  provides,  that  jufticcs  of  nifi  prius 
9^'  ^^*         have  power,  in.  all  cafes  of  felony  and  treafon,  to  give  their  judg- 
ment, as  well  where  the  party  is  acquitted  of  the  felony  or  treafon 
as  where  he  is  attaint,  and  to  award  execution,  &c.   And  the  ftat* 
28  Ed.  I.  de  appellatisy  gives  power  to  jufticcs  of  aflife  to  try  the 
appeals  of  approvers.     And  jufticcs  of  ailife,  by  the  ftat.  34  & 
35  //.  8.  c.  14.  may  write  to  the  clerk  of  the  crown  de  Banco  Regis, 
to  certify  the  firft'  conviftion  in  their  own  name.     But  where 
jufticcs  of  one  county  or  circuit  write  to  other  to  certify  the  at- 
tainder of  a  principal,  the  beft  form  is  in  the  name  of  the  king. 
2  &  3  Ed.  6.  c.  24.     And  by  the  ftat.  de  articulis  fuper  cbartaSy 
J  r  2oi  ]  c.io.  ami 4  Ed.  3.  r.  11.  and  f  .7  R.  2.  jufticcs  of  aflife  may  hear 
f  By  the       and  determine  confpiracies,  falfe  informations,  and  malc-prOcutcrs 
ftatute  of      Qf  inquefts  and  juries  to  anyplaint,  without  writ,  and  without  delay; 
lap.  7.  if     ^"^  ^^  confederacies,  and  champerties,  and  maintainers,bearer$,and 
tb: partis      alliances  by  bond,  &c.    And  by  the  ftat.  of  Northampton^  2  Ed.  3. 
Villi  mtfut    ^^       jufticcs  of  aflife  have  ±  power  to  hear  and  determine  the  fta- 
the  Excbc'     tute  concemmg  armour  5  alio  to  punilh  the  juftices  of  peace,  and 
fuer,  or        Others,  who  have  not  done  their  office  in  fuch  like  cafes^  &c.  And 
tut^hfTn*    juftices  of  aflife  ought  twice  in  the  year  to  proclaim  the  ftatute 
the  jurors  to    32  H,  8.  and  Other  ftatutes  againft  unlawful  maintenance,  cham- 
lefi  rffides,      pcrty,  imbraccry,  and  unlawful  retainers.     And  by  the  3  H.  7. 
*tbe'\l{d^    ^'  ^'  jwftices  of  aflife  take  bail  of  him  who  is  acquit  of  murder 
djinfi.tbt     within  the  year,  to  anfwer  the  appeal  of  the  party.     And  by 
jurors  rsay     gj  /f,  g.    jufticcs  of  affifc  caufe  the  ftatute  again  ft  unlawful 
"^l-^/VJ. .       games  to  be  proclaimed  in  their  circuit.     And  juftices  of  aflife 
&c.    And    make  execution  of  the  Itatute  13  Ti.  4.  r.  7.  of  riots  made  m  their 
fohytkcfta-  prefence,  upon  pain  of  lool.    And  by  2  H.  5.  8.   commiffion 
2!^.  ]be      ^^^^  ^^  awarded  to  inquire  of  the  default  of  juftices  of  aflife, 
attorney  of     and  of  the  peace ;  and  by  the  ftat.  of  Weft.  2.  c.  37*  and  2  Ed.  3. 
the  king  may  ^^  ^  ^  jufticcs  of  aflife  ought  to  inquire  of  return  or  not  return  of  flic- 
priuilifbe    '^^^s.  And  jufticcs  of  aflTifc  to  inquire  of  all  points  of  the  ftatute 
be  joined       of  23  i/.  6.  c.  10.  Concerning  flieriffs,  under-ftierifls,  and  their 
toiib  ajuf    clerks,  coroners,  fte wards  of  franchifes,  bailiffs  of  franchifes.  bailifls 
jeantiytbe    and  guardians  of  prifons,  for  their  extortion,  and  for  delivering 
equity^  as  it    of  them  who  are  not   bailable,  and  for   detaining   thofe  who 
hf  uVfcr-    o^g^*  ^^  ^  bailed.    2  Mar.  D.  99.  juftices  of  affife  held  plea  in 
"vant  oi  the    appeal  of  murder,  by  WeJ},  2.  and  3  H.  7.  and  of  robbery  by 
king  fworn,  commiflion  of  gaol  delivery.      And  by  23  Ed.  3.  c.       juftices 
•*"***isftr-    ^^  aflife  may  inquire  of  default,   &c.   of  puniftiment  of  vic- 
vienslegis.    tuallers,  &c.  who 'fell  at  unreafonable  prices.    12  Rep.  3i»32« 
Br.  Nifi       the  refolutionsof  the  2  Chief  Juftices  and  7  Juftices,  Trin.  5  Jac 

prius,  pi. 

«^.....^/^nrfVf;r/)F  two  of  the.  judges  of  the  coorts  of  Weftmindcr  went  the  circuits,  and  took  amret,4cc. 

and  delivered  gaols ;  and  bccaufc  frequently  they  could  not  give  proper  attendance  in  the  country,  power 

was  given  to  judges  of  ni/i  prius  as  afoiefald.     F.  N.  fi.  177.  At  this  day  judges  in  their  circuits 

have  5  commiffions;  j(^,  Of  oyer  and  terminer,     adly,  Of  the  peace.     3dly^  Of  gaol  delivery. 

4thly,  Of  affifes*     jthly,  Of  niii  prius.    JccIl.  224.  pi.  82. 

6.  By 


6.  By  1 8  EKz.  18.  IJfue  joimd  in  the  Chancery y  King^s  Bench^ 
Common  Pleas,  or  Exchequer,  may  be  tried  by  nifi  prius.  in  Weftmin- 
ftcr-hall. 

The  Jheriff  of  Middlefex,  or  his  fufficient  deputy^  Jhall  give  at-' 
tendance. 

The  jurors  and  parties  ivitnejfes  bound  by  the  trial, 

7.  By  12  Geo,  I.  31.  the  Chief  Jujlices^  or  Ch.  Baron,  and  in  their 
nifence  any  other  judge  or  baron  in  term,  or  within  8  days  after,  may 
try  iffises  of  nifi  prius, 

^ertjfs,  isfc.  are  to  give  attendance,  Isfc.  as  by  18  EUz,  is 
provided^ 

8.  A  judge  of  nifi  prius  upon  trial  of  a  writ  of  inquiry,  is  only 
em  affijlant  to  thefherijfy  and  has  no  judicial  power;  and  if  the 
parties  come  to  any  agreement  there,  the  way  to  make  it  cfFeftual 
is  to  bring  it  to  him  to  fign,  and  after  move  above  to  have  it  made 
a  rule  of  Court ;  per  Holt  Ch.  J.  12  Mod.  610.  Hill.  13  W.  3. 
£.  R.    Anon. 


(U.  b.  3)     Pleaded  at  Nifi  Prius.     What  may  be-    ^,^(^^' 

I.   TN  aflife,  per  Tank,  if  verdiB  pajfesfor  the  plaintiff,  and  the  At  the  nifi 
*   defendant  gets  a  releafe  before  judgment,  yet  he  cannot  plead  JhlT/VtfWf 
it ;  but  if  he  be  oufled  he  fhall  have  aihfe,  ad  quod  non  fuit  refpon-  fajfeifor  tU 
fum.     Br.  Continuances,  pi.  42.  cites  43  Afl'.  19.  ^%"/> 

and  be  re- 
Utfn  befcrt  the  day  h  Banky  the  defendant  {hall  have  audita  querela.     And  from  hence  it  feeros  that 
the  defimdam  cannot  flead  it  at  the  day  in  Bank,  after  the  Uft  cuntiliuance.     Br.  Continoaixes^  pi.  35* 
ckea  36  H.  6.  24. 

*  S9  in  fratipe  quod  reddat  at  the  nifi  priut  it  pojfedfor  the  demandant,  and  be,  mefne  hetHveen  this  and 
tie  day  in  Bank,  releajfd  all  bis  right  to  tbt  tenant,  in^  got  judgment,  and  entered,  the  tenant  (hall  have 
aflife ;  for  he  had  no  day  to  plead  his  releafe  before.  And  fo  note,  that  ihe  day  of  retura  of  the 
«dt  of  nifi  prioi  is  no  day  to  plead*  Br.  Continuances^  pi.  85.  cites  5  H.  7.  40.  ■  Br.  Nifi 
FiioSy  pi.  34*  citet  S.  C. 

But  it  feems,  that  at  the  day  of  nifi  prius  before  the  jury  taken,  the  releafe  which  is  made  bettueen  the 
mward  of  the  ivrit  of  nif  pnus,  and  the  day  J^  nifi  prius,  may  be  pleaded  at  the  day  of  nl£  prius  ;  quod 
^uieie.     Br.  Continuances,  pi.  27.  cites  21  H.  6.  10. 

jfyd  in  dower>  per  Newton,  if  the  plaintiff  releafes  to  the  defendant  mefne  between  the  award  of 
the  nifi  prius,  and  the  day  of  die  nifi  prius,  there,  if  the  jury  remains  for  default  of  jurors,  the  defendant 
may  plead  this  leleafe  at  the  day  in  Bank  after  the  lait  continuance,  though  he  does  not  offer  it  at  the 
day  cf  the  nifi  prius.  Contra  it  feems,  if  the  jury  had  been  taken  at  the  nifi  prius.  Br.  Continuance, 
pi.  30.  cites  23  H.  6.  I.  Br.  Continuance^  pi.  77.  cites  S.  C« 

*  [  202  ] 

a.  A  nian  fliall  plead  plea  after  the  Iqfl  continuance  at  the  day  Br.  i^rotcc 
of  adjournment  where  the  parties -and  jury  appear  at  the  fourth  c-°cjs1'c°* 
day  of  the  niG  prius  in  C.  B.     Br.  Continuance^    pi.  8.    cites 
28  H.  6.  I. 

3.  At  the  day  of  the  nifi  prius,  the  defendant  pleaded  that  one 
of  the  plaintiffs  was  dead  at  D.  in  the  county  of  N.  after  the  lafl 
continuance ;  judgment  of  the  writ,  and  the  plea  recorded,  and 
the  matter  adjourned  into  Bank.  Br.  Nifi  Prius,  pi.  3.  cites 
34  H.  6.45. 

4.  In  forcible  entry  they  were  at  iflue,  and  at  tlic  nifi  prius  in 
pauSy  the  defendant  pleaded  that  the  one  of  the  plaintiffs,  viz. 
R.  S.  was  excommunicated  after  the  lajl  continuance ;  and  fliewed 
letters  of  the  bishop  thereof.     And  it  was  admitted  tliat  he  may 

have 
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have  this  plea  after  the  laft  continuance  wf  11 ;  quod  nota  •,  for  the 
argument  wa^  upoa  another  matttcr.  Br,  Continuances,  pi.  39. 
cites  36  H.  6.  17. 

5.  In  pracipe  quod  redJaty  the  tenant  made  default  after  dcfauh^ 
&c.  and  came  J.  N»  2nd/aid  that  the  reverfion  is  to  hinij  and  praised 
to  be,  received  i  a^nd  the  demandant  traverfed  the  receipt  upon  which 
they  were  at  iflue,  and  at  the  nift  prius  he  who  prayed  to  be  received 

faid  that  the  demandant  had  entered  after  the  iaft  continuance,  and 
demanded  judgment  G  a£lio.  And  no  plea  per  tot.  Cur.  becaufc 
he  is  no  party  to  plead  this  plea  before  that  he  was  received  in 
fa£t.  But  it  was  admitted  clearly  that  fuch  plea  ma^  be  pleaded 
at  the  nifi  prius ;  and  the  Court  recorded  this  plea,  and  difcharged 
the  inqueft,  and  gave  to  the  parties  day  in  Bank.  Quod  nota. 
Br.  Continuances,  pi.  34.  cites  37  H.  6.  2. 

6.  It  was  admited  that  at  the  niii  prius  the  defendant  may 
^\czd  payment  of  part  of  the  debt  after  the  iqft  continuance  to  the  writ  t 
and  the  juftices  (hall  record  it,  and  difcharge  the  inqueft.  Br. 
Nifi  Prius,  pi.  26.  cites  5  E.  4.  i.  8. 

7.  After  inquefi  taken  by  default  the  defendant  came  before  judg" 
tnentf  znd  pleaded  that  he  and  the  plaintiff  put  themfelves  in  arbitre* 
menty  Isfc.  after  the  lajl  continuance.  And  by  the  opinion  of  the 
Court  he  has  no  day  in  court  to  plead  this  plea  \  and  it  was  (aid 
that  he  (hall  plead  no  plea  in  fuch  cafe,  but  as  amicus  curiae  ;  but 
of  matter  apparent  he  (hall  be  received.  But  in  cafe  of  the  king 
he  (hall  have  this  for  plea  ;  for  he  has  no  other  remedy.  But  in 
the  cafe  between  common  perfons  he  (hall  have  audita  querela. 
Contra  againft  the  king  \  per  Fineux.  Br.  Continuances^  pU  38. 
cites  21  H.  7.  33. 


[203] 

Fol.  631. 


(X,  b)     Jurors.     Ifliies,     [In  what  Cafes  they  lofe 

Ifues.] 


A  jury  ap-  [^  j,  |  F  z  full  jury  appears,  yet  if  any  are  challenged  out  by  which  the 
thebar*^nd  /"O'  remains  for  default  of  jurors,  the  others  who   make 

fomeof  the  default  (hall  lofe  their  i(rues.     4  H.  6.  7.  P.  12  Ja.  B.  R.] 

jurors  were 

challenged  and  drawn,  that  there  was  not  a  full  jury ;  and  therefore  the  other  jurors  who  did  pot  appear^ 
but  made  defauft,  loft  their  iiTues  for  non-appearance.  Roll.  R.  13.  pi.  17.  Pafch.  ix  Jac  B.  R« 
Coifelow's  c^fe. 

[2.  If  an  iflue  be  awarded  to  be  tried  by  2  counties,  and  a  panndi 
is  returned  out  of  one  county,  and  another  pannel  out  of  the 
other  county,  and  none,  or  not  fo  many  as  ought,  come  out  of  one 
county,  but  there  appears  a  full  inquefi  of  the  other  county,  but  they 
cannot  try  it,  becaufe  it  ought  to  be  tried  by  both  counties,  by 
which  the  inqueft  remains  for  default ;  the  jprors  who  make 
default  from,  the  county,  whereof  a  full  inqueft  appears,  (hall  not 
lofe  iflues,  becaufe  the  inqueft  does  not  remain  by  their  default. 
48  A(r.  5.  But  Qusere.] 
S.  p.  And  [3.  In  aiTife,  if  defendant  makes  default  at  the  firfl  day,  upon  ivhicb 
'i^nt^il     '^^  ^^  ^^  awflrrf^^,  and  plaintiff  commanded  to  make  his  plaint, 

and 


aM  At  Jurors  make  tlefaulty  yet  they  Aall  not  lofe  ifliies,  *  but  ha-  ▼f «'«  ^- 
heas  corpora  (hallbic  awarded,     30  AflT.  17.]  ^A^iit 

pi.  165.  cites  II  aH*.  7« 

[4.  If  ^  full  jury  appedrsy  and  isfworftf  and  aftet  one  /V  drawn  by  S.  P.  per 
€wfenty  thofc  who  do  not  appear  ihall  not  lofe  tlieir  iffaes;     P.  thonoury?* 
la  Ja.  B.  R.]  and  dm/ 

Roll.  R.I]* 
pi.  16.  Mich.  12  Jac.  B.  R.  CofTelow^s  cafe*  ■■■■!■  iwPet  Holt  Ch.  J.  COinb.  150.  m  cue  of 
Smart  ▼.  Williama. 

5*  If  enough  jurof  r  appear^  fo  that  12  are  fworn  upon  the  Wue,  C#i»fr# 
ifi^  rejl  which  make  default  ^^7//  not  iofe  any  iflues.     Br.  Ifluca  ]l^l,'^^i^ 

Ret.   pL  16.    cites  4  H.  6.  7.  /or  defauU 

•fJMtorn 
there  thofe  who  ap^^ar  ihall  have  their  appearance  mariced,  and  they  (hall  fave  their  iifues  j  buc  tbefe 
wlio  (to  noc  appear  fliali  k>fe  their  ifiuet.     Br.  lifaes  Ret.  pi.  16.  citei  4  "A*  6.  7. 

6.  If  the  inquej}  remains  for  default  of  jurors,  and  dijlrefs  'with  tales 
if  avktrded,  returnable^  &c.  there  at  the  day^  thofe  whj  appeared 
Before  Jhall  not  he  demanded  upon  any  pain^  unlcfs  the  party  exprefsly 
prays  it^  but  only  upon  their  iffues.  Br.  Pain,  pL  lo.  cites 
4  H.  6.  7. 

7.  A.  jury  which  appears,  and  after  does  not  come,  {hall  Iofe  Iflues* 
Br.  liTucs  Ret.  pi.  14.  cites  4  £.  4.  37. 

8.  When  a  jury  is  demanded,  and  8  appear^  and  the  ref  not,  by 
which  they  are  to  Iofe  their  iflues,  and  at  the  fame  time  the  plaintiff 
is  demanded,  and  it  nonfuited,  this  fliall  fave  iflues  of  the  jurors  \  . 
quod  nota.  Br.  Iflues  Ret.  pl.  14.  cites  4  £.  4.  37.  Per  Littleton. 

9.  Where  the  principal  jury  do  not  appear  fully  at  the  ni/l  prius^ 
the  jufticcs  (hall  fwear  de  circumftantibus}  and  there  thofe  who 
make  default  ihall  Iofe  their  iflues,  notwithllanding  that  the  jury 
be  faU,  by  reafon  of  the  circumflantes  added  to  the  iirfl;  jurors* 
Br«  Iflues  Ret*  pL  i6»  cites  35  Ii»  8.  6. 

{X.  b.  2)     IlTues  loft,  &c*     H^w  much.  t  204  3 

t.  ^7  Ei.  tk  CT'HE  fberiff fhall  levy  no  mote  iffues  than  he  has  a 
jf.  i.r.  2.    '^    iSfarrantfor, 

2.  35  H.  8i  6.  Upon  every  nvrit  o/'habeafl  corpora,  or  difliringas 
wih  m  hifi  ptius,  the  fberiff  fhall  return  iffues  upon  every  per/on  impan^ 
nelkd  at  lea/l  5  s.  ana  upon  afecondnvrit  los;  dtid  upon  the  third  v/rit 
13  s.  4d.  and  upon  every  further  turit  double  the  iffues  lajl fpecified,  on 

fain  /5I. 

Provided,  thai  Upon  a  reafonable  excufefor  default  of  appearance  of 
mny  juror y  tbejufiiceSy  upon  the  oaths  of  2  ivitneffes^  may  difcharge  fuch 
juror.  • 

3.  27  Eli%.  6.     Upon  every  frjl  writ  j/'habcas  corpora,  &c.  the 

fieriff fhall  return  in  Iffues  upon  every  perfon  itripannelled  ten  fliillingg 

est  leaf,  and  0|i  the  fecond  twenty  (hillinj^s,  and  upon  the  third 

thirty  ihillingsf  and  upon  every  further  ivrit  double  tki  iffues  lafi 

J^ecifiedy  on  pain  of  ^h  upon  returning  lefsffues* 

Vol.  XXI*  Q^ 


204  ^ttel* 


(X.  b.  3)     IfTues.    Levied.     How,    And  of  what. 


s.  P.  Dal.  I,   I  F  a  man  leafes  his  land  for  term  ofyears^  the  (heriflF  may  returtt 
%ll\oi  '*^  ^#''  '*'*  #^^»  if  ^e  will,  iiotwithftanding  the  Icafe  5  per 

CAP- 91*  Pafloti.     And  per  Cot.  thi$  is  true,  if  he  will  pay  them  himfelf  > 

cites  7  H.  6.  2.r\^  fo  fee  that  he  cannot  dijlrain  the  termor  during  the  term^  and 

yet^thc  (he-  '^Y  confcquencc  if  the  leflbr  after  takes  feme  and  dies,  his  feme 

riff  mighc  fhall  not  have  dower  during  the  ieafe.     Br*  IfTues  Ret.  pL  5« 

have  re-         ^Ites  7  H.  6.  O, 

turned  rent  '  ^ 

in  ifiucs,  but  he  cannot  diftrain  the  termor  or  lelTee  during  the  term* 

Br.  Iifucj  2.  It  was  demurred  in  law,  if  the  fheriflTmay  diftrain  the  bea/ti 

Rctoroed,       r    flranzer^  found  upon  the  land  of  him  who  has  loft  iflues  in 
pi.  IS.  utes   J      J        a     ^  r  T>ir  -     m  r 

s.  c.  the  kmg  s  court  for  non-appearance.     Brooke  lays,  it  •  tccm» 

•  s.  p.        to  him  that  he  may ;  for  the  land  is  thereof  charged.    Br.  Diftrefs. 

Dalton'9  ,     ,^        '^^^   .  U     «     .  J  ^  ^ 

cap.  91.    But  (ays,  it  Teems  the  beafts  diftrained  ought  to  be  leraflt  ad  coochant}  and  (ays,  fceDod. 
&  SDid.  f.  15.  a*  F.  N.  B.  lor.     Br.  Diftrefs,  66,  5  H.  7.  1.  Moratur  in  Lege. 

A  warrant  iffucd  out  of  the  Exchequer  to  levy  4I.  fur  the  queen,  for  ifTues  loft  by  J.  D.  Pef 
Gawdy  and  Fenner  J.  the  HierifF  may  mt  take  the  heafls  of  afirangtr  in  the  land  of  him  that  hat  loft 
the  ifiues  to  the  queen.  But  per  Popham  Ch.  J.  by  way  of  diftrefs  be  may  take  the  beafts  of  a 
/) ranger,  if  levant  and  coucbant  on  tbe  land  of  him  that  hath  loft  iflTues  j  but  not  ttfell  tbem,  andfi  Itvy 
the  ifuis,  Gold/b.  140.  pi.  50.    Hill.  43  Elix.     Stafford  v.  Bateman.  .Cro.  £.431.  pU  38* 

Mich.  37  &  3S  Elia.  B.  R.  S.  C.  adjudged,  that  the  fale  was  not  lawful,  though  they  might  be  dif« 
trained  for  ihe  queen's  debt. 


3.  Ce/fy  que  ufe  fhall  be  impannelled  in  a  jury,  and  if  he  Io(e 
iflues,  they  arc  leviable  of  the  lands  in  the  poffejfton  of  bis  feoffees. 
Quod  fuit  conceifum.  But  it  was  faid  that  it  commenced  by 
futferance,  for  the  advantage  of  the  king.  Kelw.  42.  b.  Pafch* 
17  H.  7. 

4.  If  one  jointenant  lo/es  ijfuesy  and  the  beafl  of  his  companion  come 
upon  the  land^  thofe  hczAs  Jball  not  be  di/lrained  for  thofe  iflues  ; 
for  tlie  beaft  of  his  companion  were  in  by  right,  but  the  beads 
of  a  ftranger  are  there  by  tort.    Dalton's  Sheriff,  330.  cap.  91. 

r  20  c  T         S»  -^l^  the  lands  which  a  juror  has  at  the  time  if  a  venire  facias 
ferved  upon  him,  fhall  be  liable  to  his  iiTues  for  die  advantage  of 
the  king.     And  if  he  has  no  land  at  the  time  of  the  venire  facias 
ferved,  the  flierifF  who  returns  him  in  iflues,  fhall  be  charged  to 
pay  fuch  ifTues  himfelf.     And  if  fuch  return  was  by  his  predecef- 
for,  the  next  fheriff  fhall  have  writ  of  deceit  agaiufl  his  prede- 
cefTor.     Dalton's  Sheriff,  330.  cap.  91. 
«.  c.  cited        6.  If  the  lord  of  a  manor  lofe  liTucs  being  fummoned  upon  4 
Comb.  470.  j^yy^  procefs  fhall  ifTue  out  of  the  Exchequer  to  levy  them  upoH 
\,  in  deii-*  t^^  /fl/i^  of  the  copyholders  and  leffees  for  life  and  years^  parcel  of  tbe 
vcring  the    ,  manor ;  for  the  lofs  of  ifTues  lies  upon  the  land  as  inherent  fervitud^ 
"^h'c^urt^     by  the  law,  into  whofefoever  hands  it  comes.     M.  12  Ja.  B.  per 
HiU.7o  w.  Cur.  agrped,  and  that  it  is  the  common  pradice  of  the  Exchequer^ 
3.  inB.R.  Sce.Prerogative  (F.)  pi,  3.  • 


in  cafe  of 
Brxttoh  t.  Coii* 


f 


7.  A  eommonet^s  ru///?  are  not  upon  afpeeial  inquifttton  liable  to  b« 
taken  upon  a  forfeiture  of  iffues,  by  hitn  that  has  pafture  in  the 
land)  but  otkerwife  upon  a  general  inquifition,  for  the  reafons 
aforefaid.  Per  Holt  Ch.  J,  in  delivering  the  opinion  of  the  Court. 
Comb.  471.  Hill,  lo  W.  3,  inB.  R.  in  the  cafe  of  Brltton  v. 
Cole. 


(X.  b.  4)     Iflues.     Lands  liabky  after  Alienation  or 

Death. 

1.  iN  error,  it  was  faid  that  the  heir  In  tail  (hall  not  be  char;;cd  itW.  pi.  ^3.. 

*  with  the  ijfues  hji  iy  hisfither  in  his  life,  nor  thofe  iflues  fliall  ^  ^^^^ 

hot  be  levied  upon  the  lands  in  tail  \  quaere  inde,  for  the  contrary  lib.  i. 

iTecms  to  be  law.     Br.  Ifluds  Ret.  pi.  15.  cites  47  E.  3.  8*  hT^'i^ 

kried  upon  the  pofleflion  of  the  heir  in  tail,  and  fays,  that  the  caie  abore  feenu  sot  to  be  law.  ■ 

Daltoo'k  Shei  iffy  339.  cap.  91,  cites  famecai^es. 

a.  Where  tenant  for  term  of  ttfe  is  impanncUed  upon  the  jury  S.  P.  DtU 
and  lofes  iflues  and  dies, the  land  fiiall  be  charged  with  thote  iflues,  ^^\.q' 
and  they  (hall  be  levied  upon  the  pofTeflion  of  him  in  reverfion.  cap.  19. cites 
Br.  fflues  Ret.  pi.  23.  cites  Do^.  and  Stud.  lib.  i.  P^^-  * 

.       .  Stud.  37, 

3s.  Faoch.  59.— S.  P.  For  when  they  are  forfeited  the  whole  inheritance  is  charged  vAth  them,  for 
which  this  T^foo  is  given,  that  it  U  a  public  ftrvlce  charged  on  the  ftejimphu  And  therefore  the  land 
Biuft  be  charged  with  the  iflfftes  by  wbomfoevtr  the  dmult  was.      \%  Mod.  177.    HilL  9  W.  3, 

Briaonaod  Cole. CoAb.  470.  Hill.  10  W.  3.  S.  C.  and  S.P.  by  Holt  Ch,  J. Cardi.  443. 

5.  C.  and  S.  P.  by  Holt.—  .  5  Mod.  117.  Mich.  7  W.  3.  S.  P.  in  S.  C.  per  Cor.  ■   m 

k  Salk.  395.  S.  P.  in  S.  C.  accordingly. Ld.  Raym.  Rep.  308.  S.  P.  in  S.  C.  cites  Doft« 

dk  SCDd.  lib.  1.  cap.  la. 

3.  If  a  man  feifed  in  jure  uxorts  is  impannelled  and  lofes  iflues  S-P*  Dal* 
aud  dies,  the  lands  fhall  be  charged  with  thofe  iflues,  and  they  ^^'^ij^ 
jQiallbe  levied  upon  the  pofieflionof  the  femcb  fin  Iflues  Ret.  23*  cap'91.  cita 
cites  Doa.  &  Stud.  lib.  i.  P^^-  ^  . 

Stud.  338. 

4.  In  debt,  it  was  faid  that  if  iflues  are  returned  upon  an  ahbot^  s.  P.  Dai. 
^and  vltet  he  is  removed  and  made  abbot  of  another  houfe  or  b'l/hopi  ^ff'-f-^o; 
lus/Ka*^^  fhall  be  charged  of  the  iflues»    fir.  IflTues  Ret.  pi.  25.  cap.'9/.citet 
titcs  22  H.  6»  4.  s.  c.  & 

Finch,  59. 

5.  A  jurot  was  challenged  for  his   franktencment.     Yaxley  ^r.  ifluet 
laid  he  hadfufficientfranktenement  the  day  ofthepannel  made^  and  after  ^.^j  s.C.^* 
bealUnei  iti,     Per  Vavifor  J.  this  is  no  matter ;  for  this  is  his  own  — Dalion'a 
nff^  for  the  land  fhall  be  charged  to  thp  iflues  which  he  lofes ;  Sheriir,33o. 
otherwife  it  is  where  a  rmn  feifed  injure  uxorisy  or  for  term  de  auter  s*/c.^*  ^* 
vff,  and  the  feme  or  cefy  que  vie  diesy  this  is  the  aEt  of  God.     But    [  206  1 
Davers  and  Wood  contra ;  for  when  he  has  land  he  will  be  in 

fear  to  be  perjured,  for  his  lands  fhall  be  wafted,  which  cannot 
be  Qowt     Br.  Challenge,  pi.  i6o.  cites  12H.  7.^4* 

6.  Btit  where  a  man  is  dlflrainedy  and  after  he  makes  alienation,  yet  Br.  Ifluet 
his  land  (hall  be  charged  of  iflues  in  the  hands  of  the  alienee,  of  ^^*|['c^' 
the  iflues  pending  the  procefs.     Br.  Challenge,    pl«  160.    cites  J.D<iitoD*s 
12  H.  7.  4.    Per  Davers  and  Wood.  sheriff,3jo. 

Q    2  €ap.9i.citea 


ao6 


dial. 


See  (A.  c)   ^Y.  b)     Jurofs.     Demand  of  the  Jurors.    lUhitn  a 

Faht.] 


S.P.  But    [i.   iF  z  juror  appears^  jtt  \i  he .  makes  default  when  be  comes  U 
denund^  if  y«^{?r/i,  hc  (hall  not  be  demanded  upon  a  pain  unlcfs  the 

4H.  6.  7.  Curia.] 


upon  hifl  if.  party  prays  it 

fues  only. 

Br.  Juron,  pi.  15.  cites  4  H*  6.  6. 


_  ^ ,.     ^  ,  _S.  p.  Br.  Iflues  Rek.  pi.  14.  cites  4  E.  4.  37..  Br. 

Pain,  pi.  6.  cites  4  E.  4*  36.  S*  C«         Br.  Enqueft,  pi.  41.  cites  S.  C        ■  If  a  juror  appears,  and 


Br.  Jurors,  [2.  If  two  paftftels  ZTC  returned  out  of  two  franchifes  to  try  ait 
$oE  3.*^4i!  *^"C>  *"^  one  pannel  makes  default  hj  which  the  inqueft  remuns 
S.  C.  That  for  default,  &c.  upon  fuggejlion  \that'\  the  jurors  who  make  default 
in  venire      ^^g  i„  /^^  ^///^  thcy  may  be  demanded  upon  a  pain.     30  Aff.  42.] 

Jberiff  returned  a  pannel  fent  to  him  by  bailiff  of  tbf  francbife^  and  tbey  did  not  appear*  Birton  fald  they 
are  in  the  villt  and  (^rayed  that  they  be  demanded  upon  pain,  which  Thorp  granted.  And  this  contrary 
to  law,  as  it  is  faid. 

3.  In  aflife,  the  jury  were  dcmandable ;  Perfcy  prayed,  that 
they  might  be  demanded  upon  pain^  and  fo  they  were,  and  did  mt 
come ;  and  becaufe  it  was  teftified  by  others  that  they  were  in  the 
vill,  the  pain  was  forfeited,  Perfey  faid,  there  are  others  enough  in 
the  vill  who  werefummoned^  &c.  and  prayed  that  they  be  put  in  the 
pannel.  Shard  faid,  you  have  loft  this  by  reafon  that  the  others 
were  demanded  upon  pain,  which  the  king  ihali  not  iofe,  and  if 
this  had  not  been  you  ihould  have  had  your  prayer ;  and  fo  it 
was  done  in  another  aflife  at  the  prayer  of  Fiiber.  Br.  Juron, 
pi.  25.  cites  30  £.3.  3. 


(Z.  b)     Jurors.     JimcrcemenU 


See  (A.  c) 

pi.  3. 

S.P.  Br.     [i.  T  ]  PON  7L  habeas  corpus  againft  the  jurors,  if  they  male  default 
mwiZ^pM^'  *^cy  ^^^^  ^  amerced.     10  E.  4.  19.  by  Littleton.} 

cites  xo  £•  4.  and  49  H.  6.  19.  per  Litdcton. 


5.  P-  Br. 

Amerce- 
ment, pl.4  6. 
cites  I  o  £. 
4.  tod  49 
H.6.  X9.per 
Littleton. 

#[  207  ] 

6.  P.  Br. 

Amerce- 
ment, pl.46» 

cires  loE. 

4<  ^^  49 

iU.  6. 49. 


[2.  If  a  venire  facias  htferved  after  iffue^  andlhen  the  parol  is  put 

Jme  die  by  demife  of  the  kingy  and  after  a  refummons  is  fued,  and  in 

the  fame  writ  he  has  a  habeas  corpus  againft  the  jurors,    if  the 

♦jurors  make  default  at  the  return  of  it  they  (hall  be  amerced. 

xo  E.  4.  19.  b.J 

[3.  But  if  at  the  day  of  the  return  the  defendant  he  ejhinei^ 
though  the  jurors  make  default,  yet  the  jurors  fliall  not  be  amcr* 
ced.     10  £.4.  19.  b.J 

[4*  If  the  jurors  make  default  at  the  frfl  daj^  ot  which  day  ihi 

parties 


Partus  may  be  tjfoinedj  yet  they  (hall  not  be  amerced^  as  in 
an  affife  of  darrein  prefentmenty  juris  utrum^  and  fnortdanceftor. 
I  E.  3.  12.  b.] 

CS*  [^0  upon  a  venire  facias  returned j  if  the  jurors  make  default,  n  '^*^  ■> 
yet  they  (hall  not  be  amerced,  becaufe  the  parties  may  be  eflbincd  J^^^  ^^^\ 
at  the  firft  day  j  and  fo  if  they  ought  to  appear,  peradventure  it  s  p.  Br. 

would  be  to  no  purpofe.      1  £.  3.  ]2.]  Amerce. 

ment,  pi.  68.  cite*  1 1  Afl*.  7* 

6.  Juftices  itinerants  may  amerce  a  jury  for  default  at  tie  common 
fummons.     And  this  feems  to  be  of  thofe  who  are.  generally  fum- 

moned  to  ferve  the  feflions,  and*  make  default.     Br.  Amercement, 
pi.  6S,  cites  1 1  AfT.  7. 

7.  When  continuance  is  taken  in  Bank,  the  aflife  Ihall  be  demand- 
ed at  the  firft  day,  and  by  default  they  fhall  be  amerced.  But  in 
pais  by  continuance,  the  aflife  fhall  not  be  demanded  nor  amerced ; 
per  Stone.     Br.  Amercement,  pi.  35.  cites  12  A  if.  14. 

8.  Jurors  in  aflife  were  amerced,  becaufe  they  did  not  take  the 
view  after  precept  of  view  lent.  Br.  Amercement,  pi,  59.  cites 
21  £•  3.  i6. 

9.  Ji  Juror  was  challenged  upon  his  appearance,  and  tried  in,  and 
jmade  default  when  he  Jbould  hefworny  and  both  parties  would  have 
challenged  hnm^  and  were  not  fuffered  \  but  it  was  inquired  of  the 
value  of  his  land  per  ann.  and  fine  thereof  fet  for  the  contempts 
Br.  Jurors,  pi.  i8.  cites  36  H.  6.  27. 

10.  Decern  tales  returned^  and  the  plaintiff  recovered,  and  manw^ 
captores  juratorum  returned,  and  the  defendant  brought  writ  of 
error.  •  Choke  faid,  the  jury  fhall  not  be  amerced  upon  the  decern 
tales  ;  therefore  need  not  to  return  manucaptors  no  more  than  in 
venire  faciasy  upon  the  habeas  corpora  they  fhall  be  amerced  \  there-* 
fore  there  fhall  be  manucaptores  juratorum  returned.  Littleton, 
and  Cumberford,  Prothonotary,  faid,  they  fhall  be  amerced  as  well 
as  in  the  habeas  corpora.  And  per  Choke,  then  ought  manucap- 
tors to  be  returned.    Br.  Amercement,  pi.  30.  cites  9  £.  4.  14. 


(A#   c)     -Jurors.     Demanded  upon  Pain.     In  what  sce  (v.  b) 
Cafes  they  fhall  be  demanded  upon  a  Pain. 

[1.    jF  any  of  the  jurors  appear ^  the  Court  may  charge  them  to 
■*   inquire  whether  any  of  the  other  jurors  [were'}  within  the  vill 
Jsnce  the  return.     48  AfT.  5.  20  Aff.  11.] 

[2.  And  if  they  find  that  they  were,  they  fhall  be  demanded 
upon  a  pain.     48  Aff.  5.] 

[3.    And    ijf   they    do    not    come^    they    fhall    be   amerced.  Br.Amerce- 
wAff.  n.]  'Z\^f: 

that  if  a  juror  it  in  the  vill,  and  is  folemoly  demanded,  and  do^  not  come,  he  fliall  be  ainrrced  to  the 
dear  value  of  his  Und,  per  annum,  over  and  above  all  charges  and  reprifals,  dtc...  Ibid,  pi.  55. 

cilesS.C.  Br.  Chaiienge,  pj.  109.  cius  S.  C. 

4.  If  10  jurors  appear  only^  by  which  the  inquefl  remaifu,  and 
frocefs  Qvir  with  tales,  there  at  the  day  the  firft  who  appeared  fhall 

0.3  be 
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be  domandel  upon  a  pain,  if  the  party  prays  it$  and  otherwise  not* 
Br.  Inqueftt  pi.  58.  cites  4  H.  6.  6,  7. 

5,  In  tre/pa/s  the  parties  were  a/  ij/uff  and  /»/  /^^  di/lringas  jurats 
they  appeared^  and  made  points  in  the  pannel  as  ufual,  and  the  arraj 
nvar  challenged  and  triers  fworn^  &c.  and  the  Court  arofiy  and  day 
given  till  the  marrow ,  and  9  VJere  demanded  and  appeared^  and  the 
lOth  who  was  pricked  before  did  not  appear^  and  the  one  party  nor 
the  other  would  not  pray  that  the  juror  (hould  be  demanded  upon 
pain.  And  per  Danby,  the  juror  fhould  be  demanded  upon  pain 
to  make  fine  for  the  advantage  of  the  king.  .Contra  per  Choke^ 
and  that  they  fliall  not  be  demanded  upon  pain,  unlefs  the  party 
prays  it,  and  ihall  lofe  nothing  but  their  iffues  \  which  Laken 
agreed.     Br.  Inqueft,  pi.  42.  cites  4  E.  4.  36. 

6.  If  8  appear  upon  a  jury  ^  and  others  are  in  the  vill  there f  and  the 
tarty  fays  that  enough  are  in  the  ha/l,  and  prays  voire  dire^  thofe  who 
appeared  {hall  be  examined  upon  it,  and  the  king  (hall  have  fine 
of  thofe  which  are  in  the  hall,  and  do  not  appear,  and  yet  they 
Ihall  not  be  demanded  upon  pain  hifi  pars  id  petit,  but  (hall  lofe 
ifl\ies  ;  per  Laicon,  &  Littleton  concordat  with  Choke  and  Laicon. 
Br.  Enqueft,  pi.  42.  cites  4  E.  4.  36. 

(A.  c,  2)     Exempted  from  ferving  on  Juries.    Whot 
arc.     jind  Remedy ^  if  returned. , 

It]  U^a*di-  ^'  ff^ift^'  ^-  ^^/-  TT  N  ACTS,  That  old  men  above  the  age  of*  70, 
jTaprohU  38s  ^3  ^d.  I.  ^  or  ijfckf  or  %  difeafed  at  the  time  rf  the fum* 
bition  in  it-   mons^  or  not  dwelling  in  the  country jjfbali  not  be  put  in  juries  of  petit 

party  grieved  may  have  hU  a&ion  againft  the  {JieriflT)  without  giving  of  any  notice  of  the  age,  or  any  fick« 
nefsy  or  non- commorancy  j  and  yet  the  ufe  is  to  fue  out  a  writ  grounded  upon  this  a^  to  the  ihcrt(F» 
that  he  return  them  nor.  But  without  queftion  notice  by  word  is  good,  if  notice  %vei«  requifite;  and 
this  feems  to  be  in  afSrmance  of  the  common  law.     2  Inft.  447. 

•  A  man  of  72  years  of  age  was  denied  by  Rollc  Ch.  J.  to  be  excufed  to  ferve,  becaufc  he  was  of 
an  able  body,  and  bad  his  (ecfes  and  undcrftandiog  perfect.  2  L.  P.  R.  124.  tit.  Juiy  and  Jurors, 
iiies  Hill.  165 1.  B.  S.  Butler's  cafe. 

7  6f  8  If.  3.  cap.  32./.  6.  enacts,  That  {fttijbtnfff  bh  bailiffs,  or  Atpvty^JbffU  allow  *^f  evi  «- 
emffiog  to  ary  ftrjcn  under  the  are  of  yoyeanjjuchfieriff,  &c,  Jball  forfeit  the  Jum  c/lo/.  .♦«  the  forty 
grilled,  tr  to  nvtomjeeverjba/ljvefcr  the  fomt  in  any  court  of  record  at  ff-'efminfter. 

•f-  As  if  be  be  faralytkal  cr  ie^rous,  or  ftricken  with  any  other  continual  fjcknefs.  It  alfo  cxtenA^I 
to  men  iha«  are  Utrd,  dtofy  of  no  found  memory^  or  fo  lame  that  they  cannot  well  go  apr  ftand  j  andi 
thcfe  (hail  take  the  benefit  of  this  ftatute,  of  what  age  foeyer  they  be.  And  this  point  is  in  affinnanct 
of  the  common  Uw  \  for  thcfe  be  good  caufes  to  remove  a  coroner.     2  Inflr.  44;. 

\  ThU  muft  be  intended  fo  in£im  as  he  is  not  able  to  ferye  3  and  this  is  alfo  in  affirmance  of  the  cotn* 
iBonlaw*     2lnift*447* 

2.  R.  E.  brought  writ  of  the  Chancery  and  of  the  privy-fcal, 
,to  be  difcharged  of  the  jury  and  of  afTife,  becaufe  he  was  a  baron 
and  ought  not  to  be  fworn  of  the  jury  in  affifc,  nor  recognizances, 
agaiiift  his  will.  And  it  was  oppofedifhe  holds  by  barony^  and  if  he 
and  his  anceftors  had  always  held  by  barony,  and  came  to  theparlia*. 
tnent  as  baronsy  and  htfaid  that  he  held  by  apart  4}f  a  barony^  and 
that  he  and  his  anceftors  had  held  fo  always  j  and  after,  by  good 
advice,  was  difcharged  pf  all  utterly.  Br.  Exemption,  ph  $• 
cites  48  E.  3.  30, 

3-I* 


3.  It  was  agreed  per  Cur.  that  if  a  man  who  has  charter  of  See(B.  c.2) 
exemption}  that  he  fhall  npt  be  impannelled  upon  any  jury,  and  nem.lls^ 

Jbrws  1/  to  the  ^Jberiffy  and  yet  he  returns  him,  that  he  fiiall  have  (d.  c)  pi.  3. 
adion  upon  the  cafe  againft  the  flieriflF,  Br.  Aftions  fur  le  Cafe, .  *  [  209  ] 
pL  I.  cites  18  H.  8.  5* 

4.  If  the  IherifFhas  returned  any  lord  in  juries  or  afTifes,  then 
he  ought  to  bring  a  ivrit  to  the  jujllces^  reciting  that  he  is  a 
fter  of  the  realm,  commanding  them  to  dif charge  himy  otherwife  he 
fliall  be  fworn,  and  if  he  does  not  appear  he  fliall  lofc  iflues,  &c. 
F.N.  B.  166.  (E). 

5.  Clerks f  who  have  lands  or  tenements  by  defcent  oRpurchafe,  Dalton'« 
may  be  put  and  fworn  in  affifes  and  inquefts  as  well  as  lay-  ^/"5'^"* 

r  ii-rkTi  t     '       r  l^ii*       Cap.  5.  CiCtJ 

perfons,  as  appears  by  the  Regilter,  and  it  fcems  that  the  law  is  s.  c.  but 
fuch.     But  if  fuch  clerk  be  in  die  king's  fervice,  he  (hall  have  a  ^^y»»  '^^t 
fpecial  writ  to  difchargc  him.     And  by  a  writ  there  it  appears  out*ofufeT 
that  a  clerk  (hall  be  put  and  returned  in  pannels  and  juries,  if  he  — b,  bang 
te  not  in  the  fervice  of  the  kingy  or  other  perfon  for  whom  the  king  ■/'*"''"^'7 
will  write  to  the  IheriiF  that  he  do  not  impannel  him,  &c.     But  ^"^/./^l^^ 
if  the  IherifF  do  impannel  and  return  fuch  clerks,  they  ouglit  to  was  return^ 
appear ;  otherwife  they  fhall  lofe  iflues,  and  they  have  no  remedy,  '''.'"  ^"=»t- 
if  they  have  not  fuch  writ  as  before.     F.  N.  B.  i66.,(B).  f,^p*^  ,^^ 

rtiuru  cf  tbepdxncl  be  btcamt  a  mimjitr  of  the  cbitrcb  \  and  now  at  the  day  of  the  return  he  appeared, 
and  prayed  to  be  difcharged,  according  to  the  privilege  of  thofe  of  the  miniftry.  But  the  Court  would 
not  allow  of  bis  prayer,  becaufe  that  at  tbe  time  of  tbe panntl  made,  be  vuas  a  layman ;  wherefore  h«  was 
fwonioneof  thejury.     4  Leon.  190.  pi.  300.  Mich.  i9£lis.  C.  B.     Beecher's  cafe. 

6.  The  IheriflF  ought  not  to  return  coroners,  verderersj  norforeflers, 
nor  other  officers  of  the  foreft.     F.  N.  B.  167. 

7.  Tenants  in  ancient  demefne  cannot  be  impannelled  to  appear  They  may 
at  Weftminfter,  or  clfewhere,  in  any  other  court,  upon  any  inqueft  ,g^inft7h6 
or  trial  of  any  caufe.     4  Inft.  269.  cap.  58.  /he:  if^;  that 

he  do  not 
retom  them  j  and  all  the  tenants  may  fue  the  writ,  and  if  the  fhcriff  do  contrary  to  the  writ,  they  ihail 
have  an  attachment  agaioft  him ;  and  any  of  the  tenants  may  fue  the  writ  in  his  own  name,  if  he  will. 
r.N.  B.  166.  (F)i67. 

A  joror  farmifed  that  he  was  a  tenant  in  ancient  demefne,  and  had  his  charter  in  his  hand,  and 
prayed  to  be  exempted  from  the  jury,  and  difcharged;  but  the  Court  did  not  regard  it,  but  caufed  him 
to  be  fworn.  And  Wyndham  faid,  that  he  might  hav^  his  remedy  againfl  the  Hienf!'.  And  Nelfon, 
ProthoDOtary,  faid,  if  he  bad  made  default  and  Jolt  ifluc,  he  might^r::;  bh  c barter  in  tte  Excbequer^ 
tiprni  tbe  amaxement  eJheateJ,  tnd  there  he  fiiould  be  difcharged.     Le.  207.  pi.  2S7.  Pafch.   31  Elix. 

C.  B.  Mills  ».  Snowballs. Cro.  E.  142.  pi.  6.  S.  C.  but  the  S.  P.  docs  not  appear, Ow.  44. 

S.  C.  but  not  S.  P. 


8.  Upon  a  petition  from  the  governor  and  other  gentlemen  of  This  war 
the  Jfle  of  Wight  to  the  king  in  council,  fuggefting  that  the  in-  catcd'to'mc 
habitants  of  that  ifland  ought  to  be  exempted  from  ferving  on  juries ,  a*  taken 
&c.  in  the  county  of  Southampton y  unlefs  in  matters  concerning  lands y  ^l^^^^' 
and  things  relating  to  the  faid  iflandy  and  this/>r  the  better  defending  ,    Kc^iing. 
the  faid  ifland.     This  matter  was  referred  to  Sir  John  Keyling 
Ch.  J.  and  to  call  to  his  affiftance  Archer  J.  the  judge  of  the  hft 
affife  there,  who  certified,  that  they  had  called  before  them  the 
clerk  of  the  affife  for  the  county  of  Southampton,  and  others  of 
great  experience,  who  informed  them,  that  in  all  former  times 
fherifFs  have  been  chofen,  and  grand  jurymen  returned,  of  the  in- 
habitants of  the  faid  ifland;  but  that  the  judges  had  always  been 

O  4  careful^ 
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careful,  upon  extraordinary  occaCons  of  danger  from  any  {otAm 
enemy,  to  excufe  the  appearance  of  thofe  inhabitants,  when  their 
attendance  was  neceffary  for  the  defence  of  the  place.     And  they 
certified,  that  they  conceived  it  would  be  a  great  inconvenience 
to  the  county  of  Southampton,  that  the  inhabitants  of  fo  large 
and  rich  a  place  as  that  ifland  is,  fhould  be  totally  exempted  from 
thofe  duties  which  are  incumbent  on  the  inhabitants  of  that  whole 
county,  &c.     And  after  this  certificate  they  heard  no  more  of 
the  bufinefs.     The  cafe  of  the  Ifle  of  Wight, 
[  210  ]         9.  4  £5*  5  JK  {^  iW.  cap.  24.  yi  21.  enafts,  That  no  %vrit  de 
non  ponendis  in  afiifis  &  j\xv dtis  Jbail  be  granted^  unkjs  upon  oath 
that  the fuggefliofis  are  true. 

10,  6  IV.  3,  cap.  4»  /'  2'  cna£ls,  That  every  per/on  ufing  and 
iMercifing  the  art  of  an  apothecary  in  the  city  of  London^  or  nuithin  j 
fnii'es  thereof,  being  free  of  thefociety  of  apothecaries  in  the  f aid  cityy  and 
tuhofhall  have  been  duly  examined  and  appro^^ed,  inc.,  for  Jo  long  time 
as  hejhall  exercife  the  f aid  myjlery^  and  no  longer ^fhall  be  exempted  fr(m 

fervirig  oii  any  jury  or  inqucji.  And  ifanyfuch  perfonfball  be  returned 
to  ferve  in  any  jury,  fuch  perfon,  producing  a  tejlinionial  under  the 
common  feal  of  the  corporation  of  fuch  his  examination,  approbation^ 
andfreedomyfhall  be  dif charged. 

5.  4.  Other  perfons  exercijing  the  f aid  art  of  an  apothecary  in  any 
ether  parts  of  this  ii;i^rf>f7i,  Wales,  or  Berwick,  and  vjho  Livefervil 
as  apprentices  7  years ^  according  to  theflatute of  ^  Eliz.  fhaillikewife  be 
exempted  from  ferving  on  juries,  for  fo  long  time  as  they  Jhall  ufe  and 
exercife  the  f aid  art,  unlefs  fuch  perfons  voluntarily  confent  ta  ferve. 

1 1,  By  7  sJ*  8  ^.  3.  cap.  21.  all  feamen  dul^  r^gi/lered  are  ex* 
emoted  from  ferving  on  juries. 

12,  *)  ^  ZW.  3.  cap.  34-/  6.  ena£^s.  That  /idQuaker,  or  rtm 
puted  Quaker,  fhall ferve  injuries. 

'I3,  9  Geo.  cap.  8.  ena£ts,  That  the  fever  at  oBs  for  exempting 
apothecaries  from  parifb  and  ward  offices  are  made  perpetuaU 

(B.  c)     Jurors.     E^cempt  by  Charter.     In  ivbat  Ac^ 
'    tions  they  fliall  be.difcharged  by  the  Charter. 

Pr.  Exemp-  [i»  1  F  a  man  has  a  charter  6i  exemption  that  he  fliall  not  be  put 
tjon,  pi.  5.  A   injuratis,  ajftfas,  feu  re(»gnitionibus  aliquibtis,  yet  in  writ  of 

«cordi'ngry.  ^'1?^^  ^P^"  ^^^^^  ^^  ^^^  grand  aflife,  he  Ihall  not  be  exempted  if 
—Trials  per  hc  be  impanncUed  5  for  he  does  not  come  in,  in  this  cafe,  by  fuch 
^iW''^.'  procefs  as  they  do  in  other  cafes,  buf  he  is  chofen  by  the  oath  of 
i.  c.  ^'"*    4  knights,  and  now   he  is   iri  a  maniier  judge    in  this  cafe. 

39  E.  3,  15.  bo 
Br.  Exemp-       f  2.  If  a  man  who  has  fuch  charter  of  exemption  be  impannelled 
*u«  I*  c '    /«  an  attaint,  he  fliall  not  be  cj^epipted  by  the  charter  in  this  yrrit. 

•ecordingly,    29^'  3*  ^S'  "*] 

—  S.  F. 

Trials  per  Ptii,  76.  (87.) 

Trials  per  [3.  If  a  man,  who  has  fuch  charter  of  exemption,  be  im- 
f  *70  ^^m   r«^^"*^^^^^  ^J^  ^  ^ratid  inqxtejl  upon  a  copipiiflion  g  ojer  and  ter^ 
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mfuff  to  inquire  of  felonies,  treafons,  confpiracies,  deceits,  &c.  ^*  c— Br« 

he  ihall  not  be  exempted  by  this  charter,  becaufe  the  charter  has  p","^^  ^tui 

not  this  claufe,  licet  tangat  nos  Isf  baredes  nofiros  ;  and  this  bufinefs  s'c  -Ibu 

concerns  the  king;    42  Aff.  c.  adjudged.!  Exception, 

S*  C— *— >Br.  Oyer  &  Detemuoery  pL  6.  citet  S«  C* 

[4.  idE.  I.  Rot.  Claufarum  Memb.  3.  Breve  de  non  ponendo 
Radujpho  de  M.  Coronatore  in  affijis  (^  juratii  quamdiu  intendit 
tfficiofuo.  ] 

[5.  Quietancia  de  communi  fummonitione  ad  commttnia  placita  in 
etmltniuW'ilts  telle  Ed.  &c.  apud  Weftmonaiterium.     17  £.  i. 
Rotulo  Claufarum  Merob.  9.  and  there  Memb.  i.  the  like  de  com-    [  2li  ] 
munibus  Tummonitionibus  in  Eilex.J 

6.  Mar  lb.  cap.  14.   52  if.  3.  enafts,  Thzt  fuch  as  have  charters  7^'V*^«» 
ff  exemption  not  to  be  impannelled  upon  juries j  Jhqll^  notwithftanding  anccofihi 
their  privilege^  be  fworn  upon  great  ajjifesj  perambulations y  in  deeds  cominoa 
nnd  writings  of  covenants,  (where  they  be  named  for  witnejfesyj  and  l*'^*    * 
in  attaints  f  and  when  their  oaths  are  Jo  requifite,  that  without  them        '  such 
iu/lice  cannot  be  admini/lered,  gene.al 

.    .  chartert  oT 

czemptiOD  in  ailifis,  jura  lis,  &  recognitionibus,  as  are  mentioned  in  this  ftatutCy  ihali  not  be  ailowc4 
^tert  the  king  is  either  Jute  party  ^  or  whe.e  the  Jutt  ii  tarn  pn  domino  rege  juam  fn/eipjof  without  theile 
«r  the  like  worJs,  licet  tangle  mos.     i  Inft.  130. 

7.  If  there  be  not  /tsfflcient  hundredors  beftdes  thofc  that  have 
charters  of  exemption  for  trial  of  an  iffue  in  an  aSlion  where-^ 
in  an  attaint  liesy  there  charters  (hall  43e  difallowcd ;  becaufe 
fine  eis  jufticia  exhiberi  non  poteft  i  and  fo  in  all  pther  like  cafes* 

2  Inft.  z  29.  • 


(B.  c.  2)     Exemption  by  Charter.     Allowed.     In  see(B.e) 

what  Cafes.     And  How. 

•  r 

I  |N  debt  they  were  at  ifliie,  and  the  jury  appeared,  and  the 
*  ferjeant  pleaded  for  the  mayor  and  burgeffes  of  Oxford  a 
grant  made  by  King  £•  3.  that  he  had  granted  to  the  mayor  and 
burgeffes  of  Oxford,  that  theyjbould  not  be  fworn  with  foreigners,  nor 
foreigners  with  them,  and  that  certain  who  were  impannelled  with 
the  burgeiTes  were  foreigners  \  judgment  if,  &c.  And  per  tot. 
Cur.  the  burgeffes  who  arc  impannelled,  when  they  arc  demanded 
to  hefwdrn,  mayjhew  the  charter,  and  Jball  plead  it,  but  not  the 
mayor  and  corporation.  Quod  npt;^.  Br.  Patents^  pi.  19.  cites 
4  H«  6*  6. 

2.«Hc  who  has  exemption  Jhall  be  fw^rn  in  cafe  of  necejfity.  Notc,th« 
Quodnota.    Br,  Jurors,  pi.  23.  '^f^, 

10  a  man  eiempdon  fxom  juries  j  but  if  there  are  rs  f undent ^  itJbaU  not  be  allawtJ,  for  the  mif- 

cb'iefof  failure  of  juftice ;  and  this  by  iheft-^.  v.         .'  ..   cbridge,  14.  [which  fee  at  (B.  c)  pi.  6.]    Br. 
Isemption,  pn  S.  cites  12  £•  4.  17* 

Thtrc  cannot  be  an  exenapcion  of  pcrfc    Tiot.  rifing  jurors,  unl^rs  there  are  fufficlent  jurors  btjides  the 
perlbns  ezenspted  to  make  trial),     ^^r  ^^„  C«k*    ^^*  C.  2^0.  pi.  ^  Trin.  S  ^ar.  Bi  R    in  cifc  oV 
Ticdjmi&ock  T.  Fenym^Dt 

3.  If 
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S.P,  Eor         3.  If  the  king  grants  an  exemption  to  all  the  JredsMers  rf 
^"i  *'•         county,  and  to  all  the  citizens  in  a  city,  this  is  void*     z  Inft.  120. 

tbe:e  would  be  t  faikr  of  julbiGe.     Trials  per  Pais,  77. 

Sid.  2+3.  4.  IndiBment  for  a  riot  at  Canterbury  being  to  be  tried  at  bar, 

^^^'  B*  R  *"^  ^  venire  returned,  the  Jheriff  upon  the  Jiflringas  returned  a  grant 

Th'e^Ki  N  c  of  King  James,  that  the  citizens  Jbould  not  be  returned  toferve  on  juries 

V.  PsKCi-  Qut  of  the  city^  but  only  in  cafes  of  treafon.     The  Court  doubted  if 

▼AL,  God-  £^^j^  privilege  might  come  by  the  flierifFs  return,  and  thought  it 

S.*c.  'ac-  could  not  \  but  that  the  party  when  he  comes  in,  may  cxcufc  him- 

cordingiy,  felf  by  it,  according  to  30  Aff.  I.  and  18  H.  8.  5.     And  Jones, 

•°^  *^*^cJ  who  was  counfel  for  tlie  city,  feemed  afterwards  to  agree  thereto. 

byiufu^at  Lev.  159.  Hill.  16  &  17  Car,  2.  B.  R.    The  Kong  v.  the  City 

by  iuch  of  Canterbury. 

iball  not  be  exempt  fiom  fcrving  on  juries  m  S»  R*  vnibout  an  exprtft  elaufi  that  they  ihall  not  fern 
eoram  ipfi  rtgt  \  and  that  fo  it  was  adjudged  in  thia  court  4  Jac  in  the  cafe  of  *  this  very  city.     And 
Twifden  doubted  if  the  charter  extends  to  this  cafe  j  for  the  charter  is  de  omnibus  feloniis,  tranf- 
grcffionibus,  &c.  and  jCy-x  not  tobere  the  king  U  forty  j  and  the  king  fliall  not  be  excluded  without  e«* 
prtfs  words,  and  the  wofdi  above  are  fativfied  by  appeala  of  felony,  and  other  ttefpaflea  between  parties. 
L— Hard.  389.  S.  C.  argued  by  the  reporter ;  and  fays  that  in  Pafch.  17  Car.  a.  the  Court  held 
that  this  privilege  did  not  come  properly  before  them  upon  the  flieriff's  return,  but  that  the  jurors  be- 
ing freemen,  ought  to  demand  it  fevqrally  upon  their  appearance  upon  the  diftringas.     But  the  reporter 
fays  thia  feemed  to  him  a  hard  cafe,  that  the  Court  (hould  be  of  opinion  that  the  flieriff  might  not  re- 
turn the  privilege,  and  yet  that  if  he  did  make  fuch  return,  he  might  be  liable  to  an  adiion  on  the 
cafe,  as  was  faid,  and  not  denied  by  the  Court.  Ideo  ftude  bene  de  hoc  &  de  lege  inde.— — But  Sid.  244. 
S.  C.  fays  the  Court  denied,  that  aftion  on  the  cafe  lies  againft  the  fheriff  for  funvnomng  perCins  pri- 
vileged.^——See  (A,c«  a)  pi.  2« 

f- -^-  ->  (C.  c)     Jurors.     Exempt  by   Charters,     At  nvbat 
li"!^  27/Wir  it  fhall  be  allowed. 


Trials  per      fi.  jj^  ntfi  prius  the  bailiffs  of  a  vill  may  fhew  a  grant  of  the 

|*ais,  77.  JjI  jcing,  that  to  try  contraBs  or  covenants  made  within  the  vill, 

L  C.  "'"    the  inquejljhall  be  all  of  denizens y  without  putting  in  any  foreigners  ; 

and  this  fhall  be  allowed,  and  the  foreigners  oufted.     ap  Aff.  15. 

adjudged.] 

[2.  If  there  be  a  grant  to  a  vill  by  the  king,'  that  the  burgeffes  ef 

the  vill  fhall  not  be  impleaded  of  land  in  the  vill  out  of  the  vill^  and 

that  the  afftfeh fhall  be  taken  within  the  vill,  and  the  burgeffes  fhall  not 

be  put  on  inquefts  out  of  the  vill;  if  a  burgefs  be  fued  out  of  the  vill 

-h  Trials  per  in  ajjifcy  and  the  tenant  flips  the  advantage  of  the  charter  by  taking 

**■*•»  77/       ^jf  a  continuance,  yet  the  burgeffes  of  the  inquefl  fhall  have  advantage 

S.C.    "*    of  the  charter.     Contra,  +  30  Aff  i.] 

3.  Note,  per  Billing  J.  grant  made  to  A,  B.  that  he  fliall  not 
be  fwom  in  affife  or  jury,  by  King  H.  6.,  &c.  who  is  an  ufurper 
of  the  crown y  and  king  in  poffcffion,  and  not  of  right,  is  good  and 
allowable  by  the  king  tn  right,  when  he  fliall  be  regreffed  5  which 
appears  in  the   cafe  of  Bagot.      Br.   Exemption,    pi.  4    cites 

9  £•  4.  I,  2. 

4.  At  the  iffue  juror  appeared  by  diftringas,  and  faid  that  ne 
was  of  Norwich,  and  that  the  king  hnd  granted  to  them  that  they 
ftiould  not  b?  put  i^  inquefts  put  of  Norwich,  and  prayed  to  be 

difcharged  ^ 


ttrfa!*  fij2 

difcharged ;  and  tlic  charter  was  (hewn,  and  it  was,  that  the  king 
had  incorporated  them  by  name  de  civibus  ^  communitate  ;  and  after  in 
the  charter^  conceffimus  civibus  prsedi£iis,  quod  non  ponantur  injuratis^ 
Sec.  omitting  this  tuord  communitate.  And  after  it  was  enabled  by 
parliament^  that  all  grants  made  to  the  citizens  and  burgejjes  Jhall  he 
good  according  to  their  contents.  And  by  fome,  ihtfecorul  grant  dfex'* 
imption  from  jury  is  void,  becaufe  it  does  not  agree  nvith  the  firjl 
mfords  of  the  corporation.  But  feverial  agreed  that  it  had  been  good 
if  it  had  been  volumus^  quod  dvesfball  nof  bejworn^  without  concedi" 
mus.  And  if  the  grant  be  not  fufBcient,  the  z&  of  parliament  (hall 
not  aid  it ;  for  it  is  fecundum  eorum  contenta,  which,  if  the  patent 
be  not  good,  the  a£l  is  not  good ;  and  that  if  the  grant  be  good, 
CYcry  citizen  may  take  thereof  advantage  particularly,  and  this 
notwithftanding  that  he  does  not  come  at  thefirfi  day^  but  at  die  day 
in  which  he  ihould  be  fworn.  And  the  fame  of  pleading  ancient 
demefne  or  cinque  ports,  but  contra  of  conufance  of  pleas.  Br« 
Corporations,  pi.  6j^.  cites  21  E.  4.  55,  56. 

5.  But  if  the  juror  of  N.  hefworn^  and  after  the  inquefl  remains 
JtfT  default  of  jurors <i  there,  at  the  other  day^  the  juror  (fN.  Jhall  not 
J^ave  advantage  of  the  charter ;  for  he  was  fworn  before*     Br. 
Corporations,  pi.  65.  cites  21  £.  4.  55,  56. 

6.  Note  per  Cur.  where  the  citizens  of  N.  have  a  charter  that    f  213  1 
jhey  Jhall  not  he  impannelled  in  any  jury  extra  civitat.fuam,  and  one  S.  P.  2lni6 
of  them  is  impannelled,  and  appears  in  Bank,  and  pleads  this  mat-  '^^' 
tcr,  this  Jhall  not  he  allowed  nor  tried  till  a  full  jury  appear^  neither 

in  attaint  nor  in  other  a£bion  ;  for  then  it  may  be  tried  whether  he 
be  a  citizen  of  the  fame  vill^  and  not  before.  Br.  Exemption^ 
pi.  I.  cites  18  H.  8.  5* 


(D.  c)     Jurors*     Exempt  by  Charter.     How  to  be 

allowed*     Where  without  Writ. 


pi.  5.  cites  S.  C.-J — Trials  per  Pais,  77.  (87.)  cices  b.  Q, 

2.  In  attaint  one  of  the  grand  ]\xrj  Jhewed  letters  patents  of  the  * 
king  bearing  date  mefne  between  the  pannelling  and  this  dayy  &c.  that 
l:eJbould  not  be  put  injury  nor  inquejly  and  prayed  to  be  difcharged. 
Wangford  faid,  he  was  impannelled  before  the  date  of  the  patent^ 
therefore  he  (hall  be  fworn.  Per  Prifot,  foine  of  my  companions 
thought  that  \i^Jhould  be  difchargedy  and  therefore  it  is  beft  that 
both  of  you  challenge  him ;  and  fo  they  did,  wherefore  he  was 
drawn.     Br.  Exemption,  pi.  2«  cites  35  H.  6.  42. 

3.  If  a  man  has  a  charter  of  exemption,  TiXidiJhews  it  to  thejheriff^ 
vet  notwithftanding  he  may  return  him ;  for  the  (herifF  is  not  to 
judge  of  his  charter,  nor  to  allow  or  difallow  thereof:  but  if  he 
will  have  the  efie£l  of  his  charter^  he  mtifljue  out  a  virit  ofalLwana 

of 
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of  his  charter^  and  deliver  the  writ  to  thejberiff^  andjhev)  bit  charts, 
to  him  ;  and  then  if  the  fheriff  returns  him,  he  may  have  his  adioa 
upon  his  cafe  againft  ^e  fherifF,  and  fo  mud  our  old  and  other 
books  be  intended.     2  Inft.  130. 


(D.  c.  2)  Lifts  ofPerfons  to  ferve  on  Juries  returned^ 
and  exhibited.  How.  And  bow  the  Pannel  is  to 
be  made. 

I.  7  fe*  8  JT.  3.   'PNACTS,  ThTit confiahUsy  (Sfc.  at  Miehaeimat 
cap.  ^j*  ^^  yearly  yjba/l  return  per/bns  qualified  to  ferve  m 

Juries  to  the  feffions ;  and  that  a  copy  offuch  lifts  Jhall  be  delivered  to  ihi 
JeJfiQMy  and  that  the  Jberiff Jhall  return  no  other.  < 

2.  3  £5*  4  Ann.  cap.  18.  DireBs  jujlices  of  peace y  at  the  general 
quarter  fejjions  after  Midfummery  to  ijfue  warrants  to  conjlahles  to  make 
lifts  of  jurors y  which  lifts  are  to  he  returned  at  Michaelmas  fejfmis  on 
pain  of  10 1,  for  default  of  the  high^coftftable^  and  S^for  the  petit" 
conftablem 

3.  '^Geo.  2.  cap.  25.  f.  I.  cnaAs,  That  the perfons  required  by 
7  &*  8  W.  3.  cap.  32.  and  by  a  claufe  in  3  t5*  4  Ann^  cap.  18.  to 
give  irty  or  who  are  'by  this  aSl  to  make  upy  lifts  of  the  names  of  per- 

[2^4  3  foils  qualified  to  ferve  onjuriesy  Jhall  (on  requeji  to  any  parijh  i^ery 
who  Jhall  have  in  his  cujlodyany  of  the  rates  for  the  poor  or  land-tax) 
have  liberty  to  infpeEl  fuch  ratesy  and  take  the  names  of  fuch  perfons 
qtialified  dwelling  within  their  precinBs  :  and  Jhall  yearlyy  20  day  at 
leaft  before  MichaelmaSy  upon  2  SundaySy  fix  upon  the  door  of  the 
church  within  their  precinBs  a  lijl  of  all  fuch  perfons  intetided  to  be 
returned  to  the  quarter  fejfions  ;  and  leave  a  duplicate  of  fuch  lift 
with  a  church-warden  or  overfeer  of  the  poor ;  and  if  any  perfon 
not  qu'dWijtd  Jhall  find  his  name  mentioned  in  fuch  lift,  and  the 

f  erf  on  required  to  make  fuch  lift  fhall  refufe  to  omit  himy  the  juftices  at 
their  quarter  fefEons,  onfatisfaBionfrom  the  oath  of  the  party  complain'^ 
ingy  or  other  proof y  fhall  order  his  name  to  be  ftruck  out. 

S.  2«  If  any  perfon  required  to  give  in  or  make  up  any  fuch  liftyJhaU 
wilfully  omit  any  perfon  whofc  name  ou'ght  to  be  infertcd,  or  infcrt 
any  who  ought  to  be  omitted,  ox  Jhall  take  any  reward  for  omitting 
or  inferting  anyperfony  hejhallyfor  every  perfon  fo  omitted  or  infertedy 
forfeit  20s.  on  conviBion  before  one  juftice  of  the  county y  t^c.  where 
the  offender  fhall  dwelly  on  the  confejfton  of  the  offender y  or  proof 
by  one  witnefs  on  oathy  one  half  to  the  informer y  the  other  half  to  the  post 
if  the  parijhy  l^c.for  which  the  lift  is  returned:  and  if  the  penalty 

Jftiall  not  be  paid  within  5  days,  it  fliall  be  levied  by  diftrefs  and 
fiile  ofgoodsy  by  warrant  from  onejuflice  ;  and  the  jujlices  before  whom 

fuch  perfon  fhall  be  conviBedy  fhall  certify  the  fame  to  the  next  quarter 

ftffionsy  which  Jhall  direB  the  clerk  of  the  peace  to  infert  orfhrike  out  the 
name.  .  And  duplicates  of  the  lifts,  when  delivered  at  the  fefBons^ 
and  entered  by  the  c/erk  of  the  peaccy  Jhall  during  thefejftonsy  or  within 
xo  days  after y  be  tranfmitted  by  the  clerk  of  the  peace  to  the  iheriff, 
etnd  the  Jberiff  Jhall  take  care  that  the  tuxmes  be  entered  alphj-bcticafly 

with 


tffith  their  additions  and  places  of  abode  s  and  every  clerk  of  the  peact 
negleEHng  his  duty  therein^  Jball forfeit  20s.  to  fiich  per/on  ivhofball 
profecutefor  the  fame y  till  the  party  be  convicted  upon  an  indi^lment  at 
the  quarter  fefjions. 

5.  3.  Ifanyfberiffor  officer  fhall  fummon  and  return  any  perfons 
to  ferve  on  any  jury  before  the  juflices  of  affife^  nifi  priusy  or  judges  of 
the  great  fejffions  in  Wales  y  or  of  the  feffons  for  the  county -palatine  y 
whofe  name  is  not  inferted  in  the  duplicates  tranfmitted  to  him  by  the 
clerk  of  the  peace  ;  or  if  any  clerk  of  the  affifcy  judge* s  affbciatCy  or  other 
officer y  fball  record  the  appearance  of  any  ^trion  fo  fummoned  and 
returned,  who  did  not  really  appear,  then  any  judge  of  affifey  nifi 
priusy  t^cjhall  upon  an  examination  in  afummary  way^fet  fuch  fines 
uponfuchjheriffy  t^cfor  every  perfon  fo  fummoned  and  returnedy  and 
for  every  perfon  nuhofe  appearance  Jhall  be  fo  falfely  recordedy  as 
the  f ma  judge  fball  think  meety  not  exceeding  lol.  nor  lefs 
than  40  s. 

S.  4.  No  perfons^fl//  be  returned  as  jurors  at  any  afjifes  or  nifi  A^^  «• 
priuSy  (sTc^  who  have  ferved  within  one  year  before  in  the  county  of  en,^  tVj* 
Rutland,  or  4  years  in  the  coufity  of  York,  or  within  2  years  in  any  this  claufe 
eiher  county  y  not  being  a  county  of  a  city  or  town  j  and  if  any  fherijf  fi^^^  *^  <*- 
Jball  wilfully  tranfgrefs  thereiny  any  judge  of  affifey  (sfc.  is  required,  on  ['^„„l^[f 
examination  and  proof  offuch  offence y  in  a  fummary  way^  tofet  a  fine  ATuUhpM* 
uponfuch  offender y  not  exceeding  5I.  AndhjJ,  s* 

f^M  be  retanud  toftrve  at  ajmror  at  wjiprius  in  MuUlef'Xf  vfbebas  htn  returned  at  nififrluiin  tbefcad 
tamwty  in  the  a  terms  or  vacations  n.xt  prtcedinr^  undtrjuch  penalty  upon  the  fiteriff^  S^c»  as  might  havf 
been  mfi^ed  for  arty  offtnce  agalnfi  thejald  claufe» 

5.  5.  Every  fberiffy  ^c,  Jball  regifter  the  names  of  fuch  ^fyinr 
as  fliall  he  fummonedy  and  ferve  as  jurors  at  any  ajftfesy  t^c*  alphas 
ieticallyy  and  the  times  of  their  fervices  /  and  every  perfon  fo  fummoned 
and  ferving  Jbally  upon  application  to  the  fberiffy  &c,  have  a  certifi- 
cate, teftifying  his  attendance,  which  thejheriffy  Is^c.  is  to  give 
wtboutfety  and  the  book  Jball  be  tranfmitted  by  thejheriffy  (5V.  to  bis 
fucceffbr* 

6,  6.  No Jheriff  or  other  perfon  Jhall  take  any  reward  to  excufeany    [  215  J 
perfon  from  ferving  onjuriesy  and  no  officer  appointed  tofummon  JU'- 

ries  Jball  fummon  any  perfon  other  than  fuch  whofe  nam^  is  fpe-  ' 

cified  in  a  mandate  figned  by  the  iheriflF,  &c.     And  if  any  Jberiff 
or  officer  Jball  wilfully  tranfgrefs  in  the  faid  cafes y  any  judge  of  afftfcy 
tS^e.  mayy  on  examination  and  proof  of  fuch  offence y  in  a  fummary  wayy 
feta&acon  any  perfon  fo  offendingy  not  exceeding  lol. 

S.  7.  It  fball  be  fufficient  for  any  conftables,  tithing-meny  or  head" 
boroughs y  after  they  have  completed  the  lijls  of  their  precinEiSy  accord*' 
ingto']  b*  8  WilL  3.  cap^  32.  and  3  £5*4  Ann.  cap.  18.  and  this 
aBy  to  fubfcribe  the  fame  in  the  prefence  of  one  juflice  for  each  county  y 
i^c.  and  at  the  fame  time  to  atteft  the  truth  of  fuch  lifts,  upon  oaiby 
to  the  heft  of  their  knowledge  or  belief:  arui  the  lifls  Jhall  (being  figned 
hjtbe  jujHces )  he  delivered  by  the  conjlahlesy  ksfc.  to  the  high^conjlahlesy 
^vbo  are  to  deliver  in  fuch  lifis  to  the  quarter  fejfionsy  dttejiingy  upon 
4atby  the  receipt  of  fuch  lifis  from  the  conJlahleSy  isfc.  a.;d  that  no  aU 
feration  batb  been  made  ftnce*t heir  receipt  thereof 

&  8*  Every  ihcrifiv  55*i'*  in  England  Jf Jail y  upon  the  return  of 
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fcrery  Tenire  facial  (unle/s  in  eaufts  intended  U  he  tried  at  iar,  or 
where  a/pecial  juryjball  hejlnuk  by  rule  of  court,)  annex  a  pannel 
ti  the  viritf  containing  the  nanui,  additions,  and  placet  of  ahode, 
of  a  competent  number  of  jurors  named  infuch  iijii,  the  names  if 
the  fame  perfonr  is  be  inferted  in  the  pannel,  annexed  to  every  venire 
facias  for  the  trmi  of  iffues  at  the  fame  afffes  ;  vihich  tiumier  of  ju- 
rors fball  not  he  Icfs  than  48,  nor  more  than  7a,  ivithout  direfHon 
of  the  judges  appointed  to  go  tht  circuit,  or  one  of  them,  by  order  under 
their  hands  t  and  the  virits  of  habeas  corpora,  or  cliftrinp;as,  fubfc 
quent  to  fueh  venire,  need  not  to  have  inferted  in  the  bodies  offuci 
tcnV/thenamesof  the  perfons  contained  infuch  pannel;  butitfhail 
hefufficient  to  infert  in  fueh  toritt,  corpora  feparalium  perfonarum 
in  pannello  huic  brevi  anncxo  nominatarum,  or  -words  of  Hie  in^ort  / 
eind  to  annex  to  fueh  writs  pannels  containing  the  names  returned  in  tht 
pannel  to  the  venire;  and  for  making  the  faid  returns  and  pannels, 
and  annexing  the  fame,  no  other  fees  Joall  he  taken  than  v>hat  are  iiovt 
aihvied, 

S.  9.  Every  fierif  or  officer,  to  whom  the  return  of  juries  in  the 
court  of  grand  feffions  in  any  county  0/"  Wales  fhall  belong,  fhatl,  id 
leqfl  8  days  btfert  every  grand  feffions,  fumman  a  competent  numher 
^perfoni  qualified,  out  of  every  hundred  and  commote  viithinfuch 
tmmty,  fo  as  fueh  numher  be  not  lefs  than  10,  or  more  than  15, 
without  thedireBien  of  the  judge  of  the  grand fe/pons  by  rule  of  courts 
and  the  ^cer  fball  return  a  lifi,  containing  the  names  of  the  per^ns  Jo 
fummoned,  the  frfi  court  if  the  2d  day  of  every  grand  fijfions  t  and  the 
perfons  fifummoned,  or  a  competent  number  of  them,  aa  the  judges 
fhall  direfl,  and  no  other,  (hia  be  named  in  every  pannel«  to  be  an- 
nexed to  every  venire,  habeas  corporay  and  d'lfiringas,  for  tht  trial  (f 
eatifes  infuch  grand  feffions. 

S.  10.  Every  fberiff  or  officer,  to  whom  the  return  of  the  vemrtfir 
the  trial  of  caufes  before  thejuJHces  of  the  feffions  fir  the  counties  pa- 
latine of  Chefter,  Lancafter,  or  Durham,  doth  belong,  ffiall,  14  dayt 
at  leaft  before  the  ftffions,  fummen  a  competent  number  of  perfms  ipus* 
tified,fa  at  fueh  number  be  not  lefs  than  48,  nor  niOre  than  72, 
without  the  direliion  of  the  judges  t  and  fball,  8  days  at  leafi  befirt 
fueh  feffions,  make  a  lij  of  the  perfons  fo  fummoned,  and  fueh  lifts  fball 
he  hung  u^  in  the  fhtriffi^s  office  ;  and  the  perfons  named  infuch  liftst 
and  no  others,  fhall  be  fummoned  tofervt  on  juries  at  the  next  feffions  t 
and  thefheriff  is  to  return  fueh  lifi  on  the  firft  day  of  the  feffions  1  and 
the  perfont fifummoned,  or  a.  competent  number  of  them,  as  the 
judges  Ihal)  dirc£b,  and  no  other,  {hall  be  named  in  every  panne), 
to  be  annexed  to  every  venire,  hibeas  corpota,  and  difiringas  infuch 
feffions. 
g -i  5.  II.  Tht  mms  o{  cw^^Kt{oTi  fummoned  and  iinpattnelled,vntB 
hit  addition  and  place  of  abode,  (hall  Be  written  in  diftlnft  pieces  o( 
parchment  or  paper  of  equal  fize,  vni  ffiall  be  delivered  to  the  mar- 
a»,lBfiht  fudge,  fife,  by  the  underfieriff,  and  ffiall  by  the  direaioM 
be  rolled  up  ail  in  ths  fame  manner  and  put  into  a 
\Awhenacaufe  is  brought  to  be  tried,  fome  indifiercnt 
\  the  open  court  draw  out  13  df  the  papers  t 
(perfons  drawn  ffiall  net  appear,  or  be  challenged  astJ 

a  fa 


Ctial;  aid 

tetofidff  then  a  further  twmber  till  12  be  drawn  whojball  appear^  and 
ihcfaid  12  perfons  fo  firft  drawn  and  approved,  their  names  being 
marked  in  thepannely  and  they  being  fioorn^  {hall  be  the  jury  to  try  the 
caufe,  and  the  names  of  the  perfons  fivornfhall  be  kept  apart  infome 
^ber  box,  iffc.  till  the  jury  have  given  in  their  verdi5l  and  the  fame  is 
recorded^  or  till  the  jury  be  dif charged,  and  then  the  fame  names  fhall  be 
rolled  up  again  and  returned  to  their  former  box,  (s^c.  and  Jo  toties 
quoties. 

S.  12.  If  a  C2m{c  fhall  be  brought  on  to  be  tried,  before  the  jury- 
in  any  other  caufe  fball  have  brought  in  their  verdidi,  or  be  dip 
charged,  the  Court  may  order  12  of  the  refiduc  to  be  drawn  as  before 
hr  trial  of  the  caufe, 

S.  13.  Every  pcrfon  Vihofe  name  fhall  he  drawn,  and  who  fliall 
not  appear,  being  called  3  times,  on  oath  made  that  fuch  perfon  had 
been  fummoned^  (hall  forfeit  y^r  every  default  (unlefs  fome  reafonabU  ' 
caufe  fifabfence  be  proved  by  oath  to  the  fatisfahion  of  the  judge)  fuch 
fne  not  exceeding  5].  nor  lefs  than  40  s.  as  the  judge  fhall  think 
reafiaable, 

5.  21.  ^is  aEl  fhall  be  read  once  in  every  year,  at  the  quarter 
fejiotts  to  be  held  for  every  county  or  place  within  England  and  Wales ^ 
next  after  the  24/A  of  June. 

This  z€t  is  made  perpetual  by  6  Geo.  %.  cap.  37. 

(£•  c)     Challenge  to  the  Array.     Who  may  take  it. 

[l.  tN  af/ife,  if  the  tenant  anfwers  by  baily,  the  iaily  may  chaUengt  Br.  Chal- 
^  the  array.     20  AIT.  10.  if. "J  •  **°««»^    • 


pl*  loS. 


cites  20  Afl*.  xo. -^-Bailiff  in  afiife  may  have  all  cbalUnga  io  tie  array  and  p^Us  is  hia  mafter  might  % 
^oi  Dota  bene.     Br.  ChaUenge,  pl.  159.  cites  9  H.  7.  24. 

!•  After  iffac  joined,  the  plaint^  tendered  a  challenge  that  the 
iefendant  was  couftn  to  thefheriff,  and  prayed  a  venire  facias  to  the 
imners.  The  defendant  denied  the  challenge ;  and  how  the 
pktntifF  might  have  an  indifferent  trial,  the  challenge  being  true, 
was  the  queftion.  And  the  juftices  faid  the  challenge  lies  not 
on  the  plaintiflF's  part ;  but  if  he  miftrufts  the  flierifF,  he  muflflay 
M  thefheriff  is  out  of  his  office.  Cro.  E.  844.  pl.  29.  Trin.  43  Eliz, 
in  Cam.  Scacc.     Greenvil  v.  Dennis. 


(E.  c  2)     Challenge  to  the  Hundred.     What.         [  ^17  3 

[!•  1 T  is  an  ancient  law  in  plea  of  land  if  ifliie  be  taken  between 
^  parties,  that  there  fhall  be  ^jurors  of  the  hundred  in  tho 
fiune  pannel.     19  H.  6.  48.] 

[2.  7  H.  7.  cc^.  4*  It  is  faid,  that  of  long  time  it  has  been 
nfed  in  any  ifluc  to  be  tried  «;/VAi«  the  city  of  London  to  be  admitted 
a  good  challenge,  (nothing  within  the  ward,)  fo  that  no  ilfue  might 
be  tried  in  any  ward  unlefs  there  were  4  perfons  having  livelyhood  ^  _^_  ^ 
totbe  vahi  ^  40/.  *  a  year^  inhabiting  within  the  faid  ward,  for  the    *  Foi.  634. 

\ka:d 


ft  17  fttidi, 

yniA  is  in  nature  of  a  hundred  in  other  counties.  And  the  tzii 
challenge  for  thtmconytmtnct  oufted  by  the  /aid Jiatute.] 

Br.  Chal-  j-^^  If 'an  inqueft  comes  de  corpore  c&miiatus    upon  an  iffue  of 

°f%^j      nofuchvill  before  alleged,  there  (hall  not  be  any  challenge  to  the 

S,  c. hundred,  becaufe  no  place  is  limited  whence  the  country  JbouU caihe^* 

In  praecipe      ^^^  ^^^  ^hc  flicriff  plcafc.      8  H.  O.  3  2.  b.] 

per  Prifot,  vfbere  the  ijue  is  nofucb  viftie,  or  m  jucb  place,  the  pannel  /haU  be  of  the  b'>dy  c^fehe  county, 
and  there  it  is  no  calienge  to  I'^y  that  the  juror  has  nothing  witbin  the  hundred,  .  Br.  Ch^lenge,  pi,  Sy* 
cites  37  H.  6.  rii 

Br.  Chal-  [^.  In  aj/ifey  if  xhtjberijf  returns  that  there  are  not  anyfufficieni 

i^°l^'cite«  j^^ors  in  the  hundred  hut  fuch  as  are  within  the  fee  of  the  plaintiffs  u6 

s.  c. challenge  (hall  be  taken  that  there  is  not  any  hundredor  in  the 

Where c/ir  panncl.     45  AfT.  I.  adjudged.] 

ts  lord  offbe  buttdred  where  the  iffue  arifes,  the  pannei Jball  he  cftbe  hundred  next  adjcceniy  emdefiht 
h^yefthe  cwniy  \  and  there  is  n.>  challenge  fur  the  hundred.  Br*  Challenge,  pi.  Sy.  cites  37  H»  6.  ll«^ 
.-^S.  P.  Co.  Litt.  157.  a.  that  there  needs  no  hundredor  be  returned  at  all. 

Trials  per  [j.  If  the  fhcriff  returns  that  there  are  no  more  pfthe  hundred^  be 

Pa»5,  IZ7-    Q^^jj  ^^j^g  Qf  fj^g  hundred  adjoining  as  many  as  ihall  be  fufficient 

t'^^'^  19  H;  6.48.]  ' 

Br.  Chal.         [6.  If  a  challenge  be  that  there  is  not  any  hundredor  returned, 

kflge,  pi.  \i  may  be  averred  to  the  Court  that  there  b  not  any  fufficient  in^  the 

S?^C.  Vn*d  hundred  who  is  not  within  the  fee  of  the  plaintif  tho\xg)i  it  be  not  rc- 

Fit»h.  tit.  turned  by  the  {herifF-,  and  it  may  be  tried  by  triers,  and  if  it  be 

Challenge,  foiind  true,   the  arrav  fliall   be  affirmed.     45  AfT.  x.  adjudged, 

^cordigiy.  Dubitatur,  3  H.  6.  Challenge,  19.] 

— — ..  Trials  per  Pais,  117*  ( 1 56, 1 57. ) 

Trial*  per  [ij.  If  the  ling  be  made  party  by  aid  prayer^  and  not  fufficient 

v***' \*^'     hundredors  appear  nor  are  returned,  yet  the  pannel'fliall  not  be 
quaflied,  but  a  tales  of  the  hundred  ihall  be  granted.     25  £.  3. 43.] 
Trials  per  [8.  But  it  feems  between  common  pcr/ons  upon  fuch  challenge, 

iiti  1*'*     ^"^  there  are  not  fufficient  hundredors,  the  pannel  QiMbequa/Mf 
and  it  (hall  not  be  a  challenge  only  to  the  polls.     25  £•  3.  43.] 

[9.]  An  information  was  upon  the  ftatute  of  pluTality  of  farm% 
that  the  defendant  has  ^ farms  lying  in  7  feveral  vills  in  Eflex,  and 
that  the  vills  were  in  ^feveral  hundreds.  It  was  agreed  in  the  Ex^ 
chequer  by  the  juftices  of  the  one  bench  and  the  other,  that  if  4  ^ 
the  jurors  have  nothing  within  any  of  the  4  hundreds j  nor  dwell  witUu 
anyofthemy  this  is  fufficient  challenge  for  the  hundred.  D.  6l.  b« 
pi.  32.  Fafch.  38  H«       Anon. 

[218]  .  / 

^^^i^'^nd*^  (£•  c.  3)  How  many  Perfons  are  fu£Ecient  &in* 
(E.  c.  4)  pi.  dredors. 

By  the        [i]  [9,  'Tn  HERE  ought  to  be  4 hundredors  a/ /w^i     7tL4<46e 

common  J.        |^      -1 

law  in  a  'r--i#-  jn*t«i  /•/»-•  -r»  «- 

flea  ret!,  L^J    L^O-  -^our  hundrcdoTS  are  fufficttnt.     21  E*  4.  59*  P« 

wxt,  and         7'H.  4.  46.    pi.  7..] 
peipnaly 

there  ought  to  be  4  of  the  himdied  (%bere  tiuB  cattft  of  AiUon  liifef)  ntutccd  for  the  UU«r  ootiM 

if 
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[3]  [^'*  -Bi//  48  E.  3.  30.  there  ought  to  be  6,  $t  $  at  haft. 
48Afl:5.] 

[4]  [12.  In  attaint.^  where  there  are  24  jurors,  yet  if  there  Br.chai- 
arc  4  rftht  hundredy  it  is  fufficicnt.     7  H..  4.  46.  pL  7.]  ^.^cltcs* 

.7H.  4.  47,  In  tttaioty  although  die  jurors  are  double,  yet  the  huadredors  are  not  double. 

Ca  Litt*  157.  dl 

[j.]  If  the  caufe  ofaBionarife  in  diven  bundp'edsj  yet  the  number 
ihali  fuffice  as  if  it  had  come  out  of  one,  and  not  feveral  hundred* 
ors  out  of  each  hundred.     Co.  Litt.  157.  a.  . 

(£•  c.  4)    Fram  what  Place: 

CO  C'3-  IF  an  inqueft.cMies  mt  of  2  counties  to  try  an  iflue,  |^^chdl"* 

though  they  come  by  %  venire  faaa/sj  yet  2  hun^  iengc»pl46» 

iredors  of  the  one^  and  2  from  the  others  are  fufficient.     11  H.  4. 6  j.  cites  s.  C. 
Caria.3 

[2]  [l4.  In  annuity  againft  a  parfon^  if  the  iflue  be  upon  the  pre^  if  the  juror 

fcription^  the  church  being  in  one  bundredy  and  the  feifin  in  another^  and  ^^^  ^^^^^ 

the  venue  comes  from  bothy  if  the  jurors  have  fiifficiency  of  frank*  drcd  or  in 

tenement  in  the  one  hundred  and  the   other,  it  is  fufficient.  the  other,  it 

aoH.  6.23.  b.]  .  ^  .  roitfcemi 

that  the  vifne  was  of  the  one  hundred  and  the  other.    (But  tliis  does  not  appear  by  the  book)  by  which 
thejoror  was  fwom.    Br.  ChaUenj^e,  pt.  1 1.  cites  S.  C. 

• 

[3]  C'J*  ^y  the ftatute  of  X'J  Eh  cap,  6.  it  is  ordainedy  that  upon  Sec(E.c.'//. 
the  trial  ojf  any  iflue  joined  in  any  perfonal  aftipn,  no  challenge  for 
Ae  hundred  ftiaU  be  admitted,  if  *l  fufficient  hundredors  appear  upon  the 
iriai  tffuch  iffues^ 

(E.  c.  5)     Challenge  to  the  Hundred.     In   what  C219] 

Cafes  ^  and  the  feveral  Sorts. 

!•  A  Jury  being  ready  at  the  bar  in  B.  R.  the  array  was  chal- 
'^^  lenged  for  want  of  hundredors.  To  which  it  was  an- 
fwered,  that  the  jury  by  rule  of  Court  was  returned  by  the  fecondaryy 
and  that  the  hundredors  nvereftruck  out  by  confent.  But  the  Court 
held  it  a  good  challenge  notwithftanding  the  confent.  Sty.  233- 
Mich.  1650.  (or  1649.)  ^r  ^'    Anon. 

2.  It  is  againft  the  common  courfe  to  take  a  challenge  for  want  of  jf,^^'^]"'^^ 
hmdredorsy  when  the  trial  is  at  the  bar  upon  a  jury  returned  at  the  forg-ry  be. 
denomination  of  an  ofticer  of  the  Court,  where  there  are  but  24  left  ing  to  be 
by  the  parties  themfelves  5   per  Hale  Ch.  Baron.    Hard.   228.  1^*^^/^^^^*/^ 
pi.  2.  Trin.  14  Car.  2.  in  Scacc.  in  cafe  of  the  Attorney  General  that  the  de- 

V.  Pickering.  fendant 

^  '  might  not 

chaUenge  for  want  of  hundredors.  Sed  non  allocatur  5  for  per  Cur.  though  the  plaintiff  may  be  dtprruedj 
beaufe  he  brings  it  to  belied  at  thebar,  yet  the  defendant  may  not,  though  each  part/  by  rule  ilrike  out 
It  of  the  48  returned  ;  and  fo  the  defendanr,  by  ftriking  out  hundredors^  may  pievent  the  trial ;  yet  ic 
betog  a  privilege  allowed  by  law,  the  Court  cannot  deprive  hio)  of  challenge.  And  it  was  denied. 
3  Keb.  740.  pi.  J.  Pafcb.  29  Car.  2.  fi.  B^     The.King  v.  KJffin^         ■   See  pi.  4. 

Vol.  XXI.       -  R  .3.  There 
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€naL 

3.  Hiere  were  2^r//  of  challenges  for  (Uaah  of  iunJrfJor:^  the 
one  to  tie  array,  where  the  ihcrifF  returned  none  of  the  hundred ; 
the  other  tv  the  polls y  where  none  of  the  hundred  appear*  But  if 
this  challenge  be  taken  to  the  polls,  it  muft  be  taken  prefentlyi 
and  the  fpecial  caufe  afligned^  viz.  want  of  freehold  there.  Per 
Hale  Ch.  Baron.  Hard.  228.  pi.  2.  Trin.  14  Car.  2.  in 
Scacc. 

4.  In  an  information  in  the  nature  of  a  quo  warranto  againft 
the  defendant  for  a£ting  as  mayor  of  Tiverton,  the  defendant 
entered  into  the  common  rule. by  confent,  for  the  mafter  tojhrih  the 
jury,  who  accordingly  ftruck  48.    The  defendant  (truck  out  12 

ofthefe^  and  the  profecutor  ftruck  off  12  more,  and  the  flieriiF 
returned  the  remaining  24,  as  thtf  jury  to  try  the  caufe ;  but  the 
defendant  having  artfully ^rzrri  out  all  the  hundredors  named  by  the 
mafier,  and  at  tie  ajfifes  challenged  the  array  for  want  of  tundredortj 
the  Court  held  that  the  challenge  was  good,  but  that  the  rule 
being  made  by  the  defendant's  confent,  this  challenge  was  a  con» 
tempt  of  the  Court ;  and  granted  an  attachment  againft  the  defend* 
ant  for  the  fame.  Trials  per  Pais,  158.  7th  edition^  cites  Trin. 
10  Geo.  B.  R.  The  King  v.  Burridge. 


(F.  c)     Challenge  to  the  Hundred.     What  fliall  be 
^^*  faid  a  good  Challenge  to  the  Hundred. 


Scc(F.c.3). 


Who  is  a  \Ji{fficiettt\  Hundredor. 


Tfialf  per      [i.   1 F  tht  Juror  hasfufficient  land  in  the  hundred^  though  he  is  mi 
fw-  \^IIa  commorant  in  the  hundred,  yet  he  is  a  fufficient  hundredor. 

fiyt  that  it     p  £1.  O.  00.  J 

h  the  famey 

though  he  dweUs  in  another  county. 

t  220  ]  2.  His  challenge  for  the  hundred  is  not  fimpRdter^  but  fecundum 
quid ;  for  though  it  be  found  that  he  has  nothing  in  the  hundred, 
yet  (hall  he  not  be  -drawn,  but  remain  praeter  H.  that  is,  befides 
the  hundred ;  and  albeit  he  dwells,  or  have  lain  in  the  hundred, 
yet  muflf  he  have  fufficient  freehold.    Co.  Litt.  157*  a. 

3.  If  he  dwell  or  have  ajfets  within  the  leet,  rape,  franchife,  or 
vill  where  the  venue  is,  he  is  a  fufficient  hundredor.  Trials  per 
Pais,  128.  (157.) 

4.  If  he  has  affets  in  rent,  common  of  .any  fort,  market,  fair,  plf- 
tary,  toU-^ffage,  leet,  office  of  bailiwick,  &c.  he  is  a  fufficient  hun- 
dredor (  omerwifcof  an  advowfon,  &.c.    Trials  per  Pais,  128. 

(»57) 
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(F.  c.  2}    jit  what  Time  [he  (hall  be  faid  an  Hun- 

dredor]. 

[i]  2.  D.  15  El.    A   Juror  in  the  Exchequer,  who  'was  not  hun-  Trui^uer 
316.  3,       *^  dredar  at  the  return  of  the  venire  facias y  but  f*"^»  "^* 
if  become  hundredor  at  the  return  of  the  dt/tringas  Juratores^  was   ^  ^'  *' 
challenged  for  the  hundred,  and  the  Court  doubted  whether  it 
be  fufficient  challenge.  But  by  Harper  and  the  clerks  in  Bank,  it  is 
not,  becaufe  the  challenge  is  not  entered  in  the  prxter  tenfe,  but 
in  the  prefent  tenfe  ;  that  is  to  fay,  nihil  habet  nee  commoratur, 
&c«    But  Dier  to  the  contrary,  becaufe  in  the  venire  facias  the 
iflue  is  mentioned  by  the  couife  of  Bank,  and  the  3d  part  of  the 
jury  ought  to  have  conufance  of  the  truth  of  the  matter.] 

[*]  [3-  21  H*  6.  39.  Adjudged,  that  it  is  not  a  good  challenge  Bf«  Cha!- 
to  fay  that  a  juror  being  at  another  timefworn  has  now  nothing  in  cj^/c^'r  ^' 
the  bundredj  tliough  he  has  aliened  his  land  within  the  hundred,  be*  Btt  if  one 
caufe  when  he  was  fworn,  it  (hall  be  intended  that  he  had  conu-  » ebaiUn^ 
fance  of  the  matter,  and  this  conufance  cannot  by  his  alienation  {^J^f^ 
be  deveftcd  out  of  bis  perfon.]  franktent- 

wunf,  and 
tether  fays  that  at  amtber  tmifworn^  there  it  is  a  good  pfea  to  fay  that  after  tbls  tbejurer  bad  fold 
b'a  land,  or  bad  tntbing  but  in  jun  uxoris,  and  bit  feme  is  dead,  or  bad  nothirg  buffer  term  de  autcr  i';e, 
OMd  e^y  que  vie  is  dead,     Ihe  fame  law  feems  to  be,  to  fay,  tbat  be  bad  upon  ecndition,  aa4  tbefeofor 
bat  tmtridy  or  tbat  ku  Uad  is  refvtred  from  blau 

[3]  [4.  If  a  juror  tvas  an  hundredor  at  therett/rn  of  the  venire  Br.Chal- 
facias f  he  fliall  be  fworn  as  hundredor,  though  afterwards,  before  /ituf?/c!' 
he  is  fworn  J  he  aliens  his  land,  or  changes  his  commorancy  ;  for  by  If  a  btm- 
this  his  notice   is   not  impaired.     D.  15  El.  316.  3.   by  Dier.  ^redor,  after 
14  H.  7.  2.  by  Fineux.]  tlldlfeii 

amy  bislawd  witbin  that  hundred,  yet  fliail  he  not  be  challenged  for  the  hundred ;  for  that  this  notice 
remains.  Otherwife,  as  hath  been  faid,  for  his  infu/Hcicncy  of  freehold  ;  for  hif  /^ar  to  offend,  and  to 
ban  hndi  wafted.  Sec,  which  is  one  of  the  Kafons  of  law,  ia  taken  away.     Co.  Litt.  f  57-  •• 

[4]  C5*  ^^^  another  time  he  had  been  fworn,  he  cannot  be  chal- 
lenged for  the  hundred,  though  when  he  ivas  fworn,  4  were  fworn 
before  him,fo  that  then  be  could  not  be  challenged,     4  £.  4.  i  .3 


(R  c  3)     Wbatjball  be  faid  the  Hundred.  ^  "'  3 

[i]  [6.  |F  a  juror  has  nothing  within  the  hundred,  yet  if  he  has  •  B'  ChaU 

^  within  the  leet,  to  which  leet  the  hundred  comes,  it  is  ^T^'f' 

fitfcient;  for  jurors  fhall  not  be  compelled  to  come  to  the  leet,  19  i.  4,  5. 


URlefs  they  fliall  be  compelled  to  be  fworn  together.  ♦  i^  E.  4.  5,  b.     i^  « juror 

I1H.4.  2.  b.]  leo^dfor 

the  hdfldfed,  and  the  tHort  fay  that  he  is  not  of  the  hnndred  ;  but  fay  farther,  tbat  there  a.e  5  bun* 
d^tdi^  vtbteb  eoaea  all  to  oat  tourt,  and  that  he  was  within  one  of  them,  chii  if  gdod }  and  th*  jui»r  waa 
iworo.    Br.  Challenge,  p!.  z%.  ciies  z  H..4.,  6.— — S.  P.  Co,  Lite.  157.  a. 

It  2  C*]  [7.  If 


t 

911  Cclal 

Br.  Chal-         J  2]  [^,  If  hc  Afl/  lands  nviihin  the  hundred^  and  dwells  in  anom 

^^v'c^w  rAw-  hundred,  he  (hall  be  fworm     di  E.  4.  74.  b.] 

S.  C. 

Br.  Chal-         [3]  [8.  &  if  he  fliall  dwell  within  the  hundred,  and  tat  nofrank- 

iS-Tcitti  ^f^^^^f*  ''*  '^^  hundred  J  but  has  within  the  county  in  another  hundred^ 

s.c.  and  he  fhall  be  fwom.     11  £.  4.  75.] 

ikyi  that  fo 

the  pradice  is  at  thit  day.  IbM.  pi.  zio.  citet  S.  C— His  dwelling  within  the  hundnd  ii 

fufficient,  though  he  hai  no  landi  there ;  and  this  it  the  dally  practice.     Br.  Challenge^  pi.  io«  cites 
9  H.  6.  66— —S.  P.  Co.  Litt.  157.  a. 

Br.  Chal-  j^4]  [p.  If  the  iffue  be  in  plea  oflandj  where  the  land  lies  w  3  or 

a  6**  ^tei     4  hundreds,  if  the  juror  has  lands  in  any  of  the  hundreds,  orJballihotU 

4  M.  X.       in  any  of  the  hundreds,  it  fuffices.     4  Ma.  fed.  480.] 

^od  nota, 

by  the  Eiche^er  and  both  Bcncbea,  in  the  time  of  £•  6.  and  Trin.  4  M.  i. 

•  Br.  Chal-       ^j]  [iq.  If  a  juror  be  of  another  hundred  adjoining  thereto,  and 

•toTs  C*  ^^^^  hundreds  are  within  a  rape,  and  twice  in  a  year  all  the  hundredors 

-  _^__  ^  in  the  rape  come  together  to  a  leet,  to  inquire,  &c.  yet  *  if  each  hun^ 

f  FoU  636.  dred  has  a  leet  by  itfelf,  and  none  of  the  hundredors  f  are  fwom  with 

^^■V*  ■'  the  others  at  this  leet,  or  all  together,  but  are  (worn  feverally,  each  by 

himfelf }  and  if  a  lord  has  return  of  writs  of  all  the  rape,  yet  he  is 

not  hundrcdor  therein.     1 1  H.  4.  2.  b.  J 
Br.  Chal.  [6j  [i  I.  If  a  man  be  of  a  rape,  but  does  not  come  to  the  rape  to  he 

lenge,  pi.     fivorn,  together  with  tkofe  of  the  rape,  but  is  of  another  hundred,  when 
S.  C.?^     //?g>  have  a  diflin5l  leet,  he  is  not  hundredor  of  another  hundred 

within  the  rape.     10  H.  6,  5.  Adjudged.) 
1  Br.  ChaL        C?]  [  ^  ^*  ^^  ^^  ^^  nothing  ^n  the  hundred,  yet  ^ there  are  divers 
•knge,  pi.      hundreds  which  come  all  to  one  court,   (whereof  this   is  one,  as 
188.  citci     jg  tQ  jjg  intended,)  he  is  within  the  hundred.  2  H.  4. 6.  Adjudged^ 

all  amounts     J  lO  H.  6.  5.J 
to  one  hundred  only. 

Br.  ChaU       .  [g]  [13.  Ifht  has  but  half  an  acre  of  land  within  the  hundred^ 
iTcit     it  is  fufficicnt.     16E.4.8.] 

S.  C.  S.  p.  Co.  Litt.  157.  a. 

Br.  Chal-  [p]  [14.  If  thc  juror  has  any  land  in  the  hundred,  it  is  not  ma^ 

Icnge,  pUo. .  ^gj^j^l   Qf  j^Q^  jj^^jg  yj^jyg  j(  Jg     f^j,  £j  £jjj^U  jjQ^  jjg  inquired. 

cite*  S.  C.  _  ^ 

9  H.  0.  OO.J 

[10.]  A  juror  was  challenged  for  default  <^  hundred ;.  to  which 
the  plaintiff  faid,  that  the  juror,  at  the  time  of  the  array,  inha- 
bited in  the  vill  of  W.  which  is,  and  time  out  of  mind  was 
[  222  1  within  the  hundred  of  M.  The  defendant  faid,  that  the  vill  of 
W.  is  exempted  from  the  hundred  of  M^  Thc  challenge  was  not 
allowed.  And  bromley  Ch.  J.  faid,  that  (ince  it  is  confeffed  that 
TV.  once  was  within  the  hundred  of  M^  and  is  exempt  within  time 
of  memofy ,  it  mud  be  Ihewn  how,  and  by  what  means.  D«  1  oo.  a. 
pi.  69.  Trin.  i  Mar.  Anon. 

[  1 1.]  In  a  fecond  deliverance  challenge  was  taken  for  the  htm- 
dred,  and  it  appeared  that  the  hundred  ^  Feverfbam  in  Kent  was 
within  the  lathe  of  Scray^  and  that  there  never  had  been  anj  cSntrt  in 

the 


'fie  iundred  of  Feverjbam^  but  all  the  inhabitants  of  that  hundred  aU  . 
vfajs  went  to  the  court  of  the  lathe  of  Scray,  all  the  Juftices  held^ 
that  the  challenge  ought  to  be  tzkcnfor  the  lathe,  and  not  for  the 
hundred,  becaufe*  no  court  had  been  holdcn  in  the  hundred, 
2  Leon.  109.  pi.  141.  Trin.  ipEltz.  B.R.    Stainfbj  v.  Hales. 

(F.  c.  4)     jft  what  Time  [the  Challenge  is]  to  be 

taken. 

r^]  C'S*   jfPTER  A  jurors  arefworn,  there  cannot  be  a  chal-  Tnalt  |« 
-"  icnge  to  any  for  the  hundred.    4  H.  4.  pL  2.  Ad-  J^  V'^* 
mitted.    7  H.  4.  46.  pi.  7.  *  19H.  6.  9.]  •  iSr.chii* 

lenge,  pi.  6o.  cites  S.  C« 

[2]  [  16.  After  a  challenge  to  the  polls,  there  cannot  be  any  chal- 
lenge to  the  hundred.  P.  10  Ja.  B.  between  Woodgraye  ahd 
More  agreed.] 

3*  A  challenge  that  the  place,  i^c*  is  in  D,  which  is  within  the 
hundred  of  K.  and  that  all  thofe  who  are  fujicient  within  the  hundred 
ef  K,  are  within  the  diflrefs  of  the  plaintiff,  ought  to  be  taken  before 
the  venire  facias  ijfues ;  for  ii  the  venire  facias  iflUes  returnable  in 
another  term,  or  at  another  day,  there  the  plaintiflF  ihaU  not  have 
this  matter  at  the  day  of  the  return.  Quod  nota.  Br.  Chal- 
lenge, pi.  187.  cites  22  £•  4*  3. 

4.  In  ejeBment  for  lands  in  Suflex  tried  at  bar,  the  defendant 
challenged  the  polls  for  default  of  hundredors^  but  did  natjbew 
it  for  caufe  till  the  pannel  was  perufedi  and  the  plainti£F*s  counfel 
alleged  that  this  caufe  of  challenge  ought  to  have  been  (hewn  * 
upon  taking  the  challenge  to  every  of  the  polls,  and  not  after- 
wards. And  it  was  faid  that  this  challenge  lies  not  againft  the 
king.  Sed  non  allocatur ;  for  it  is  a  challenge  at  common  law  \ 
and  cites  Keilway,  loa.  a.  and  the  jury  was  thereupon  difcharged. 
Hard.  228.  pi.  2.  Trin.  14  Car.  2.  Scacc.  Attorney  Gen.  ?/ 
Pickering. 


(F.  c.  5]     Challenge  to  the  Array. 

m 

{i.  YT  is  a  good  challenge,  that  the  array  is  made  and  returned  Trialtper 
^  by  2  coroners  cnlj^  where  there  are  4  in  the  county.  **«*•»  "4- 
t3i  Afl;  ao.  adjudged.]  +  i^'iffifcT 

•  the  pannel 
vis  rttwmed  hffvnr  cormen,  and  it  wai  challenged,  becanfe  nurf  tbt  eorwert  was  of  aj^miy  with  the 
Xfiaintijf*  HaMc  (aid  chat  two  other  of  the  ooronen  made  the  arnyy  ahTque  hoc  that  tnia  coroner  in« 
tennetidied  )  and  yet  becaufe  wWii  it  u  rttunud  in  tbt  nsmtt  oftbefotir  e$ramr»f  itfisil  he  Intended  that 
all  wud^^thi^nni,  therefore  it  was  quaflied,  and  writ  fcnt  to  the  3  coroneni  fo  that  this  toronerihoald 
UK  intermeddle.    Br.  Challengei  pi.  137.  (bis)  cioet  S.  C. 

t  C  223  3 

[2.  If  the  writ  be  dlrfcfted  to  xSatfberiffs  of  London,  it  is  a  good  Thais  per 
challenge  that  the  array  is  returned  by  one  only.     3 1  Aff.  20.]  ^^  "4« 

In  in  indebitatas  aflumpfit  for  zoo),  the  defendant  chalfonged  the  arrav>  for  that  the  venire  was  di- 
icded  CO  Sir  Dudley  North  one  oi  the  fteriflTs  of  London,  on  a  funeilion  that  the  plaintiff  was  the 

R  J  other 


823  Ctial, 

other  flieriflT;  .whereas  It  was  sllegeil  for  the  defendant  that  the  affice  was  bat  one  intire  tHing,  thovgjk 
cxercifeabl:  by  two  ;  but  the  challenge  was  faved  to  them  by  allowing  a  bill  of  exceptions,  z  Show.  261. 

pi.  168.  Hill.  34 &  35  Car.  2.  B.  ]R..     Rich  v.  Player. Ibid.  a86.  pi.  aS^.  Pafch.  35C«.a. 

B.  Ri.  S.  C*  argued,  but  adjoroatur  $  but  fays  that  afterwards  judgment  was  for  the  piaiiitiff. 

Trials  per  [j.  It  is  a  good  challenge,  that  the  array  being  retttrned  by  the 

{i±l)^^    3fli/j^^flyr<i«fi6j/i,  he  has  returned  people  which  are  not  within  the 

Br.  Chai-    franchife.     32  AIT.  6.  adjudged.] 

fcoge,  pi* 

13JS.  Cites  S.  C.  —If  the  hailiff  tf  a  liberty  retur.KS  any  cut  ef  bit  /rancbifif  the  array  flull  bt 

qualhed.     Co.  Litt.  156.  a* 

Triaisper  f  ^,  j^^j]  if  an  array  be  to  be  returned  of  people  out  ofajrofi". 
(144O— -  ^*^'  ^'^^  of  guildablc^  it  is  a  good  challenge  that  the  bailiff 
^o  enor  it     of  the  franchife  has  returned  them ;  for  the  ftierifF  ought  to  do  it. 

was  agreed       «  32  Afl'-  6.] 

arguendo, 

that  where  ejjlife  is  brought  tn  three  t/ills,  ofnchUb  the  one  ii  gvilefchfe,  and  tbe  ^bers  franchife,  that  ia 

nis  c 

W/ 

_iglyv  ,  .      ,  „         , 

aoei  not  lie,  becaufe  it  is  not  matter  apparent*     Br.  Pannel,  pU  i .  cites  3  H.  4.  6. 
•  Br.  Challenge,  pi.  1 38.  cites  S.  C. 

Br.  Chal-         [j.  It  is  a  good  challenge  to  the  array,  thatfome  of  the  pannel 

10% 'cites  'Were  treturned  by  the  bailiff  of  a  franchife^  where  all  the  pannel  is  re" 

s.  C.  and  turned  as  arrayed  by  thejheriff  -,  for  otherwife  the  parties  Ihall  lofc 

thatantfr-  their  challenges  to  the  array  made  by  the  bailiff*     17  Aff.  ii. 

^nluin  Adjudged.     171.3-50.] 

%n  toto, S.  P.  Br.  Panoel,  pi.  1 1.  cites  ii  AflT.  if* Triaisper  Pais,  114.  (X44.)— But 

I'  xhtjberiff  returns  a  jury  w.tbin  a  /thirty '^  this  is  good,  and  the  lord  of  the  franchife  is  driven  to  hit 
iiunedy  againft  him.     Co.  Litt.  155.  b. S.  P.  Triaisper  Pais,  zi8. 

fd.  Ifzn  array  be  quajhedfor  malice  between  the  under^eriff'who 

made  the  pannel,  and  theparty^  and  thereupon  the  writ  is  dire£ted 

to  the  coroners,  and  they  return  the  fame  pannel,  yet  this  matter 

fhall  not  be  any  challenge.     (For  peradventurc  the  coroners  fee 

that  the  jurors  are  indifferent.)     25  E.  3.  37.  b.  adjudged.] 

Br.  Chal-  ?•  '^uifi  rf  common  in  F.  appurtenant  to  his  fremktenement  in  C, 

fenge,  pl.98.  and  bccatfe  F.  was  within  the  franchife  of  W*  which  hadfidl  return 

cites  S.  C.     of^rits,  and  thefheriff  made  the  pannel  of  foreigners,  the  qffife  re^, 

mained,  and  the  iheriff  was  commanded  to  fend  to  the  bailiff  of  the 

franchife,  arid  now  thitjheriff  bad  ferved  the  writ  all  sf foreigners^ 

and  of  thetn  was  the  aj^fe  taken.     The  reafon  fecms  to  be,  inaf-r 

much  as  it  is  mixt  between  franchife  and  common  law  i  for  tbofe. 

franchifes  cannot  take  conufance  if  he  fhall  have  common  in  F.  appends 

ant  to  his  franktenement  in  C  or  not*     ^j^re^     Br.  Famiei,  pL  5* 

cites  II  Aff.  5. 

8.  Where  bailiff  of  fee  or  franchife  returns  a  pannel  to  thejheriff, 
and  he  puts  in 'other  names,  and  returns  a  pannel  of  him/elf,  this  flisul 
not  be  oufted  at  the  prayer  of  the  bailiff,  but  they  fhall  heptd 

t  124  ]    to  their  aUion  agaiti/i  thejheriff^.     Quod  nota  5  for  the  Court  is  feif-; 
ed  of  a  pejfeft  record.     Br.  Pannel,  pi.  6.  cites  30  Aff*  5. 

9,  In  affife  the  array  was  challenged,  inafmuch  as  it  was  made 
by  J,  B.  who  was  aiding,  and  of  counfel  with  the  plaintiff:  and 
tliis  was  found,  by  v.']iith  it  wasquafbed  j  and  after  ^^Jheriff  rt^ 

iurne4 


iurnei  an&tier  pann^y  hui  part  of  the  people  ^bo  were  m  tie  Jn^ 
pannel  were  in  the  loft  pannel  \  and  the  (hcriff  returned  that  thex^ 
vftre  m  mcrefufficient  in  the  hundred^  and  the  array  was  challenged 
again  for  the  fufpicion,  becaufe  part  of  the  old  pannel  were  in  this 
pannel ;  et  non  allocatur.  Bn  Challenge,  pL  139.  cites  33  AC  I2« 

10.  An  array  was  challenged  becaufe  it  was  made  by  one  who  was 
not  bailiff  of  the  franchife  of  D.  to  whom  thejberiff  hadfent  bis  pre^ 
^ept  toferve  the  writf  nor  be  had  not  warraftt  to  return  the  obo  tales ^  and 
therefore  it  was  quafhcd.  Br.  Challenge,  pi.  207.  cites  38  Afl*.  13* 

11.  If  Hit  plaintiff  prays  venire  facias  to  the  Jherifft  he  cannot 
challenge  the  array  for  any  caufe  in  the  fheriflF  of  which  be  might 
have  conufance  at  the  time  oj  the  ventre  facias  awarded  to  thefher^s 
ior  upon  fach  caufe  Oiewn  he  may  have  procefs  to  the  coroners; 
but  it  may  be  that  he  had  not  conufance  of  confanguinity,  affinity, 
or  fuch  like,  in  the  (heriff  between  him  and  the  defendant ;  but 
of  fuch  caufe  between  the  plaintiff  and  the  plaintiff  QUght  to  take 
conufance.  Note  the  difference  per  tot.  Cur.  Br,  Challenge^ 
pi.  77.  cites  15  H.  7.  9. 

I  a.  The  challenge  to  the  array  is  in  refpeBoftie  eaufe  of^  indif  •  S.P.  kni 
ferency  or  default  of  the  (heriff  or  other  officer  that  made  the  Jjj^*  ^^°" 
return,  and  not  in  refpe£l  of  the  perfons  returned^  where  there  is  mty  ch^u 
no  unindifferency  or  default  in  the  flieriff;  &c.     For  if  the  cbal^  *"««  the 
iemge  to  the  array  he  found  againfi  the  party  that  takes  it,  yet  hejball  J^^  [,ji^ 
have  £//  particular  challenge  to  the  polls.     Co.  Litt.  156.  a.  b.  czu(kJ9tb 

fi9t  itppiar 
«i  rKordt  and  therefore  they  have  no  other  way  to  take  advantage  of  it ;  and  that  too  is  the  reafon  of 
chalJeoge  to  polls;  per  Attorney- leoexaU   1%  Mod.  38s.    King  v.  Warden  of  Fleet. 

1 3 .  An  array  returned  by  one  that  has  nofrancbife  (hall  be  quaihed.  J"»>«  i^ 

Co.  Litt.  156.  a.  f,';5.;'»- 

14.  7wo  frangers  made  a  pannel,  and  not  in  favourable  manner  S.P. 
for  the  one  party  or  the  other,  and  the  Jberiff  returned  the  fame :  c'b.'s'q. 
the  array  was  chaOenged  for  this  caufe,  and  adjudged  good,    Co.  thai  the  at* 
litt.  I  c6.  a.  "Vlfjod 

'^  and  ihall  not 

be  (}ua(bcd  \  and  therefore  it  it  common  for  the  officers  of  the  Cowt,  hy  the  direftioft  of  the  Judges* 
to  give  a  pannel  to  the  ihcrlfTy  which  he  returns;  fo  the  Couft  leana  to  have  power  to  compel  th«. 
flieriffto  make  this  return,  but  they  can  fine  him  if  a  fuflicicnt  jury  does  not  appears  according  to  tht 
precept  of  the  wric. 

15,  The  jury  appearing  at  the  bar,  the  defendant  would  hare 
challenged  the  array  ore  tenus,  becaufe  it  was  returned  by  the 

Jheriff  2  days  after  he  had  a  writ  of  difcbarge  /  but  the  Court  faid 
he  could  not  challenge  it  for  that  caufe,  becaufe  it  would  be  a 
direft  averment  againft  the  record,  it  being  returned  by  him  as 
flieriff,  and  the  return  accepted  ;  but  by  their  advice  he  made  hia 
challenge  to  the  array  as  favourably  made,  and  returned  in  favour 
of  the  party,  &c.  And  all  this  being  given  in  evidence  upon 
iffue  joined,  the  Court  dircfted  the  triors  that  it  was  not  duly  made 
and  returned,  it  being  without  warrant.  And  fo  the  array  wag" 
quafbed.     Cro.  E.  369.  pi.  6.  Hiil.  37  Eliz.     Here  v.  Broom. 

16,  A  challenge  was  offered  to  the  array,  for  that  it  was  made 
by  J.  S.  as  Jheriff  of  Bucks,  who  was  made  (heriff  in  Mich.  Term, 
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1687,  and  had  continued  in  the  office  for  more  than  3  months^  and  not 
taken  the  oaths  required  by  the  ad  of  25  Car.  2.  and  fo  his  ofl&cc 
was  void  before  he  made  the  return  of  the  jury ;  but  it  was  dif- 
allowed  by  the  Court,  for  he  tnuft  be  taken  here  as  a  (heiiflT  de 
[  225  J  fa£to;  and  if  fuch  challenge  fliould  be  allowed,  no  trial  could 
be  had  unlefs  the  party  were  ready  to  (hew  that  the  flieriff  had 
taken  the  teft.     2  Vent.  58.  Trin.  i  W.  &  M.  in  C.  B.  Anon. 

1 7.  Array  challenged,  for  that  the  yxr^  JhotM  have  come  from  « 
*  different  cotmt'jy  is  no  good  caufe.    12  Mod.  337,  Mich.  1 1  W,  3. 
B.  R,  the  King  v.  Warden  of  the  Fleet. 


(G.  c)  Challenge  to  the  Array.  What  Challenge 
fhall  be  in  refpe£l  of  the  Per/on  who  makes  it^ 
Scilicet,  that  he  is  Peer  of  the  Realm. 

infochcafc  [i.  /^OM.  1 1 7.  In  affife  brought  by  Newdigatb  againft  the 
a  venire  ta-  V>  Earl  OF  Derbt,  and  J.  S.  it  was  adjudged  a  good  chal- 

j-*-V^^^t  lenge  to  the  array  for  the  earl  to  fay  that  there  is  no  knight  returned 

•  Foi.  637.  i"  ^hc  pannel,  and  fo  D.  4  El.  208.  18.  *  the  array  quaihed  for 

*^ — v*— ^  the  fame  caufe  by  the  Earl  of  Huntington.  +  27  H.  8.  22.  b. 

ifaaiibea.  accordingly;  and  there,  is  cited  13  E.  2.  See  P.  40  El.  B.  R. 

tL  fame  to  X  Earl  OF  WORCESTER,  to  the  contrary.] 

caiiisof «  bjhop.    Jenk.  11.  pi.  19.  Sec  pi.  4.  infra,  in  the  Notes. 

f  Br.  Challenge,  pi.  5.  cites  S.  C. 
X  Cio.  £•  605.  pi.  2.  S«  C«  but  S.  P.  does  not  appear* 

(2.  D.  10  El.  265. 4.  In  debt  againft  the  Lord  Cobham,  the 

pannel  was  quaflied  becaufe  no  knight  was  returned  therein.]  ~ 
[3.  D.  15  El.  310.  18.  In  a  ^rit  of  entry^  admitted  that  if  but 

one  of  the  parties  had  been  a  lord  at  the  time  of  the  venire  awarded 

and  returned,  and  this  known,  it  had  been  a  good  challenge  that 

there  was  no  knight  in  the  pannel.] 

[4^  D.  8  El.  246.  70.  The  bilhop  of  Sarum  challenged  the 

array  in  replevin  againft  him  and  others  ;  and  good  per  Curiam.] 

Is  a  peer  of  the  realin>  and  therefore  knights  (hall  be  of  the  jury,  and  becaufe  there  were  iiot>  the  jury 
WM  quaflied.     Br.  Jurors,  pi.  4S.  cites  1 3  E,  3.  and  Fitsh.  dt.  Challenge,  1 1 5.  Br.  Trials, 

pi.  142.  cites  S.  C— ~-^Bi.  Pannel,  pi.  14.  cites  S.  C.      .    ■  S.  P.  Br.  EnqueA,  pi.  100.  citts  S.C. 

But  between  the  king  and  tbe  bijbcf  »f  Rccbefler  27  H.  8.    for  trcafon   he  ihall  not  hare 

knights  in  his  jury  ^  but  fiutre  tobtthtr  it  wat  challtBgtd  j  for  between  the  Earl  9fDtrhy  and  Nadigata 
in  aifife  in  Middlefcx,  tbe  exception  was  taken  for  the  earl  and  vai  aiioto^d,  and  other  procefs  made  for 
other  juron.  Ibid.  ■■  This  cafe  of  the  Eabl  or  Deriy  v.  Newdigatx  is  in  PI,  C,  117. 
Mich.  I  &  a  P.  &  M.  And  it  is  tliere  faid  thtt  upon  the  cafe  of  Mich.  13  £.  3.  which  was  the  only 
cafe  found  in  ail  tlie  boolu  to  this  purpofe,  and  which  was  the  cafe  of  the  bifliop  of  Exeter  and  others 
defendants,  where  the  pannel  was  quaihed,  becaufe  no  knight  was  returned,  the  like  judgment  was  given 
in  the  principal  cafe.  ■  D.  107.  b.  pi.  27,  S.  C.  accordingly;  but  the  reporter  adds  a  qucre  if 

the  peer  be  plaintiff  and  will  not  challenge  for  this  caufe,  whether  the  dctendanc  ihall  have  it>  and  fayt 
that  it  fcems  he  (hall  not. 

Trefpafs  was  brought  againft  the  bilhop  of  Coventry,  who  challenged  the  array,  becaule  he  bcin^  a 
lord  of  parliament  no  knight  was  returned,  ftc.  upon  which  the  quecn^s  oounfel  demuned  in  law,  buc 
at  laft  for  expedition,  &c.  the  Court  delivered  to  the  coutifel  of  the  biihop  a  bill  fealed  to  favc  liim  the 
advantage  of  the  laid  challenge.  This  matter  was  many  times  argued,  and  at  iaft  by  the  belter  opinion 
of  the  Court  the  chaJIeifge  was  held  good.  1  Le.  5.  pi.  9.  Mich.  25  &  li  £llz.  B.  R.  Lord  Pag9C 
V.  the  Bi^op  of  Coventry. 

If  a  venire  facia*  be  againft  an  archbiihop,  it  fhall  be  taai  ailitss  quam  aliot  Uberoi>  &c.  becaafe  he 
is  a  lord  ol'  the  parliament*    Biownl*  ^  Anon, 

IS'  D- 


QuaTt  im- 
pedit  againji 
a  kifi>:p,  he 


[5.  D.  15  El-  318. 10.  Earl  of  KsHT  being  reputed  hut  an  efquire, 
hrmgbt  writ  of  entry  by  the  name  of  Efyuire  againft  H.  C.  knight^ 
and  thi:  pannel  returned,  and  at  Chrj^maslbt plaintiff  nvas  declared 
by  the  heralds  to  be  an  earl,  and  after  this  the  tenant  is  made  a  baron 
(tf  parliament ;  and  the  plaintiff  challenged  the  pannel  becaufe 
m  knight  returned.  But  it  was  not  allowed,  becaufe  the  admittance  [  226  2 
of  both  parties  is  to  the  contrary,  and  no  default  in  the  iheriff,  who 
had  DO  notice  thereof.] 

6.  If  a  peer  of  the  realm  or  lord  of  parliament  be  demandant  or  S.  P.  Truk. 
plaintiff,  tenant  or  defendant,  there  muft  a  knight  be  returned  of  f/gf /*,*'% 
his  jury,  be  he  lord  fpiritual  or  temporal,  or  elfe  the  array  may  be  .^The' 
quafhed.     Co.  Litt.  156.  a.  «afonofthi» 

^  "^  wai  for  the 

(ccttrity  of  the  commons ;  for  a  knight  wa«  prefuffled  to  be  a  man  of  cottrage,  and  not  afraid  to  look  a 
)i«rr  in  the  face  ^  per  Holt  Ch.  J.  11  Mod.  X02.  Mich.  1706.  5  Ann.  B*  R.  in  cafe  of  the  Qoeea 
?•  Soleby  &  al*. 

7.  But  if  he  be  returned,  though  he  appear  not,  yet  the  jury  may  S.  P.  Triala 
fe  taken  of  the  rcfiduc ;  and  if  others  be  Joined  with  that  lord  of  par-  ^/gf  ?J*'    % 
liament,  yet  if  there  be  no  knight  returned,  the  array  fliall  be 
quafhed  againft  alL     Co.  Litt.  156.  a. 

8.  In  eje^ment  in  Ireland,  w  the  diwife  of  Lady  Conway,  at  the  Skin.  119. 
trial  the  defendant  challenged  the  array,  for  that  the  Icffor  of  ^'^'  ^- 
Ae  plaintiff  being  a  countefs  there,  and  the  eje£lment  was  to  try  ^ nameof 
her  title,  and  that  (he  bore  the  cofts  of  the  fuit,  and  profccuted  thcCoontcia 
the  fame  ;  and  that  the  flieriff  had  made  that  array,  without  ^^^^°°^y'' 
returning   any  knight.     To  this  the  plaintiff  demurred;    and  But  MS. 
upon  a  writ  of  error  in  B.  R.  here,  the  Court  held,  that  the  de-  Tab.  tit. 
fendant  might  take  advantage  of  2  knights  not  being  returned  as  ^f^f  °*t°^* 
well  as  the  plaintiff,  notwithftanding  the  opinion  in  Dier ;  and  j  ^xh]  1711, 
that  it  might  be  in  ejeftmcnt  as  well  as  in  any  other  a6Hon,  the  t>etween 
kffor  being  the  real,  and  the  other  only  the  nominal  plaintiff,  "°"b*" 
and  it  appears  upon  record  to  be  the  Lady  Conway's  demife.  biwctom, 
2  Show.  422, 42:4.  pi.  390.  Hill.  36  &  37  Car.  2.  B.  R.    Alle-  «"f«/*» 

Tij''*^  "^  that  whert 

wayv.Rowden.  ,i^i, 

leiTor  of  plaintiff,  there  it  no  need  to  have  a  knight  upon  the  pannaU 

9.  In  an  Information  for  a  riot  agalnfl  feveral,  at  the  trial  a  chal- 
lenge was  offered  on  the  behalf  of  the  Lord  Gref%  being  one  of 
the  defendants,  who  was  a  peer,  that  no  knights  were  returned 
#11  thcpanncl ;  and  was  received  by  Saunders  Ch.  J.  for  he  was     . 
of  opinion,  that  to  have  knights  of  the  jury  was  the  privilege  of 

a  peer  in  criminal  as  well  as  in  a  civil  cafe.  2  Show.  262. 
nl.  267.  Hilh  34  &  35  Car.  2.  B.  R,  The  King  v.  Pilkington, 
dhute,  &  al. 

10.  If  1  peers  fue  as  gentlemen,  and  admit  themfelves  fo  in  plead- 
ing, it  is  no  challenge  to  fay  no  knight  is  returned  \  for  the  flic- 
jiff  is  iw  no  fault.    Trials  per  Pais,  1 1 8,  xjp.  (149.) 


226 


Ctfal. 


TrUls  pet 
Pais,  115. 

(»440 


(H.  c)     Challenge  to  the  Array.    By  what  Per/on  a 
ChallengeyZ^r  Confanguintty  will  quafh  the  Array. 
What  Perlon  may  Challenge. 

[  X .   1 F  the  defendant  fues  the  writ  of  habeas  corpus  with  provifo^  at 
the  return  of  it  the  plaintifrnzj  challenge  the  array  for  co- 
finage  between  the  defendant  and  (heriff*.     D.  15  £1.  319.  13.] 


[  227  ]  (H.  c.  2)     fVbat  Confanguinily  is  fufficieat 


Trials  per 
Pais,  115. 


[i]  [2.  /^OM.  Vernon  and  Manners,  425.  &  D.  15 El.  319. 
^  13.  The  fame  cafe  where  the  array  was  quafticd, 
though  xhtjberiff  was  the  ninth  in  dcfcent,  and  the  tenant  in  the  ^tb 
defcentfrom  the  ancefti)rfrom  whom  they  both  defcended.'] 

[2]  [3.  It  is  a  good  challenge,  that  th^  Jheriff  is  coujtn  to  one 
party.     20  H.  <J.  39,  fhewing  foti;.] 

[3]  [4.  It  is  clearly  a  good  challenge  of  the  array,  that  the 
Jheriff  is  coujtn  to  the  feme  of  the  defendant ^  though  the  feme  is  not 
party  to  the  aAion.    I).  29  H.  8.  37.  47,  Per  Curiam.] 

[4]  [5.  It  is  a  good  challenge  that  xht  Jheriff  took  to  wife  the 
coufin  of  the  defendant  at  the  time  ofthepanneL     D.   i  Ma.  91.3 

[5]  [6.   So  if  the  feme  be  dead^   if  there  be  ijfue  alive.    D. 
z  Ma.  91.  14.3 

•  Anddie  j-g-j  j-^^  j^  jg  3  g^^^j  challenge,  that  the  baily  of  the  liberty^  who 
^uailied,  returned  the  pannel,  has  married  the  coufin  of  the  plaintiff  who  is 
though  he     alive,  or  that  be  bos  Vfue  by  her.     22  £.  4.  2.  *  29  Ail'.  2.  ad* 

nd  it  was  alfo  foand  that  there  was  no  default  in  the  bailiff,  and  fo  fee  that  it  is  a  principal  challeDfei 
Br.  Challenge,  pi.  131.  cites  S.  C.  The  cofinage  was  fuch,  that  the  wife  or  children  of  the  baitrf 
<night  be  heir  to  the  plainttfF,  though  the  bailiff  himfelf  could  not  Inherit  to  him  ;  and  bccauft  this  fame 
bailiff  may  continue  the  plaintiff's  bailiff  for  life,  therefore  procefs  with  boa  tmtttas  waa  awarded  to  the 
Ihcriff  3  quod  aota.    Br.  Challenge,  pU  x86.  cites  S.  C. 


Trials  per 
Pais,  115* 

(144O 
<H50 


Trials  per 
Pais,  1x5. 

(H5-) 


The  unf 


[7]  [8.  But  2^ (he  be  not  oBve,  nor  he  has  iffite  hy  her,  it  is  not  a 
principal  challenge.     22  £.  4.  2.] 

[8]  [9.  It  is  a  good  challenge,  that  ^cjherijfis  coufin  to  one 
wasqua  ,  p^^^y^  though  the  baily  of  the  hundred  has  made  the  array,  who  i$ 
f  Foi.  638.  fworn  and  known,  f  and  the  Jheriff  only  returns  the  writ*  (It  feems 
i..  ,^^-.,^  he  was  not  baily  of  a  franchife,  but  of  the  fherifF.)  31  AS.  7. 
and  writ       adjudcred.] 

awarded  to  j       o        j 

the  coroners.    But  Birton  faid,  that  the  array  was  good*     Br.  Challenge,  pi.  137.  cites  S.  C. 

[9.]  A.  brings  trefpafs  againji  B.  who  is  feoffee  to  the  ufe  of  C 
The  IherifF  is  cotjln  to  B.  but  not  to  C.  The  plaintiff  may 
chalierge  the  array  made  by  the  (heriff.  Jenk.  164.  pi.  15.  cites 
iR.  3.  12. 

6  10.  Chal- 


10.  Challenge  to  the  array  was^  becaufe  it  was  jnade  byH.  inanaaioit 
the  fheriflF,  and  M.  his  under-Jberif,  which  M.  was  cot^n  u  the  ^Jon  aofr! 
pimttiffj  viz*  fon  of  T.  M.  who  was  fon  of  R.  M.  who  was  bro-  mife  by  tfat 
ther  oi  Jane  M.  who  was  mother  of  T,  M.  the  defendant.  And  p^'ntid; 
this  was  allowed  for  a  principal  challenge.  Bcndl,  163.  pi.  225,  ^^[^j?" 
Hill.  17  £Uz*  C«  B.     Davis  v.  I#amb»  waabf 

pU'uitiff*t 
tt'Aa,  and  /hewed  how ;  aod  becaufe  the  defendant  did  not  deny  it,  the  venire  was  aiivarded  to  the 
cronery.  It  ^n  infifted,  that  this  was  not  any  principal  challenge ;  for  the  IfaerifF  might  have  exe- 
cn'.ed  the  writ,  and  the  admiffion  of  the  cofiaage  by  the  defendant  ji  no  cavie  to  award  the  venire  to 
the  oroners.  The  judgment  was  held  erroneous  and  not  ^de4  ^  t^  ftatute.  Cro.  J.  547.  pi.  6* 
Mich.  17  Jac.  in  the  Excbe^ner^  ^ymonds  v.  Walih. 

•[228] 

11.  In  qcftment,  &c.  upon  a  Icafc  made  by  Sir  John  Digby,  s.  c.  cited 
after  not  guilty  pleaded,  a  furmifc  was  made  that  thcj^&m^was  ^^'^^J*^'' 
anfangmnet4S  ofiht  lejfor  cf  the  plaintiff y  and  confefled  ;  and  there-  name  of 
upon  a  y^nire  facias  was  awarded  to  the  coroners.  But  softer-  R«dferne  ▼• 
wards  the  challenge  was  adjudged  infufficient,  and  a  venire  fa-  3^^  ^iTd) 
cias  was  awarded  to  the  *  flieriff.  Hut.  25.  in  cafe  of  Eire  v*  inf.  p).  19. 
Bannestbr,   cites   jjill.   44  Eli?.    Rot.    1208.     Bedforne  v.  «t«*bythc 

^"^r-  Redfallie  v, 

Digby.  ■  Cro.  J.  547.  p|.  6.  In  the  cafe  of  Stmokds  ▼.  Walsr,  cites  S.  P.  in  ejedmeac 
bet««cen  the  leflee  or  Sxa  E.  Kingston  and  the  tenant  of  the  Eakl  or  Bridowater  ;  and  that 
beuufc  be  did  not  pondude  to  the  favour  it  was  adjudged  ill«  and  to  be  no  principal  challenge. -t—.^ 
Hoa.  16.  in  cafe  of  Eiax  v.  Bannbstsr^  cites  Trin.  14  Jac.  Rot.  2x84.  S*  P.  C>addock  v« 
Wenlock.— -~Mo,  S96,  S97.  in  S.  C.  cites  it  by  nameof  CaAnnocK  ▼.  Jones,  ieifee  of  Sir  R. 
Cotton,  and  that  the  coinage  was  alleged  in  the  wife  of  the  kiTor,  and  averred  her  life,  and  that  the 
defendant  confeifed  the  cofinage  }  yet  it  being  a  challenge  only  for  favour,  the  judgment  was  ariefted* 
.-.-BrownU  1 30.  S.  C.  and  that  a  venire  facias  de  novo  was  awarded  to  the  iheriff. 

In  ^tBiheHt  it  was  f^d  by  Cokfc  Ch.  J.  tbat  it  ia  no  principal  challenge  that  ^t^iff  h  coufin  f 
tki  lefir  of  fbe  plaintiff  for  the  leflbr  cannot  hinder  the  adtion  of  the  leffee,  and  that  fo  is  the  9  H.  7* 
But  the  reporter  fays,,  he  knows  chat  fome  ^•oks  are  to  the  contrary.  RoU.  Rep.  jzS.  pi.  34.  HilL 
13  Jac.  B.  &•     Gtt^ft  V*  Bridgman. 


(I  c)     Challenge  to  the  Array.     For  Affinity.     To  s«e(H.c.2), 

whom. 

[i.  |N  appeal  by  feme  of  the  death  of  her  baron  ^  it  is  a  good  chaU 
*  lenge,  that  the  Jheriff  is  allied  to  a  £Ou/in  of  the  baron. 
10  H.  4.  5.] 
[2,  Alliance  to  one  party  is  a  good  challenge.     20  H.  6.  39.  b.]    Tnabpcr 

«  ais,  115* 
( 145. )  --«— If  the  affinity  contlnua.     Co.  Litt.  1 56 .  a.  (a)«. 

[3.  In  ajjife^  it  is  a  good  challenge  to  the  array,  that  xht  Jheriff  Br.ChaU 
las  effoufed  the  plaintiff* sjijler.     Contra,  26  AfT.  2 1 .  adjudged.]        i*X' Jtls 

36  AC  21.  but  fays,  quDd  mirum  !  Quftre,  If  he  had  faid  that  the  flicritf  had  iflue  by  her  alive  j  bot 
fays  it  iieems  that  if  he  had  no  iflbe  by  hei-,  y^t  he  might  have  iflue. 

[4.  It  is  not  any  challenge  in  qfflfe^  i^zt  pending  the  writ  J.  R 
has  purchafed  the  land  in  queftiotty  the  which  J.  S.  has  efpmfed  the 
daughter  of  the  Jheriff ,     21  £.  3.  5.  b.  adjudged.] 

[c.  It  IS  a  good  challenge,  that  \}^tjbniffis  CQuRn-german  of  a  Trials  per 

pmy.  20  n.  6. 35,.  b.]  -"  [.7^.;'^ 

\p.  So 


«28 

Co.  Litt* 
t^6.  a. 

Trials  per 
FaU, rij. 

(H3') 


Trials  p«r 
Pais,  1 19. 

(H90 
[229] 


Cdal 

[tf.  &  it  is  a  good  challenge,  that  the  Qieriff  £r  godfather  U  i 
party.     20  H.  6.  39.  b.  j 

[7.  It  is  a  good  challenge,  that  em  of  the  corowrs  who  has  re- 
turned the  writ,  is  of  ibi  affimtj  of  one  party ^  though  he  docs  not 
make  the  array  but  the  others ;  for  the  writ  was  dire&ed  to  all, 
and  it  is  returned  by  all.  3 1  Afll  20.  adjudged.  And  it  U  the 
aS  rfalL 

£8.  &  affinity  between  the  Jher iff  and  one  part j  is  a  good  dial- 
lenge,  though  the  array  was  made  by  his  under-fherifF. 
31  Aff.  20.] 

9.  A  challenge  to  the  array  was,  that  the  Jberiff' was  couftn  to  the 
defendant  himfeffy  and  in  the  ihewing  how  the  cofinage  was,  he 
concluded  that  the  fbertff  was  couftn  to  the  feme  of  the  defendant ^  and 

Jo  a  variance  between  the  challenge  and  the  conveyance.  Tins 
was  the  doubt  of  the  cafe,  and  the  Juftices  doubted  thereof;  but 
nevertheiefs  their  opinion  was,  that  the  array  was  quafliable,  not- 
withftanding  the  variance.  D.  37.  b.  pi.  47.  Mich.  29  H.  8. 
Marihal  v.  Eure. 

10.  Affinity  between  tbefonof  the  Jberiff  and  the  daughter  of  the 
partjy  or  e  converfo,  or  the  like,  is  no  principal  challenge,  but  to 
the  favour.     Co.  Litt.  156.  a.  (n). 

1 1 .  If  thcf!>eriff  marry  the  daughter  of  either  party,  or  e  converfo  j 
or  the  like,  this  b  a  principal  challenge.     Co.  Litt.  156.  a.  (m). 


(L  c.  2)     jit  what  Time. 

[1]  [9. IF  the  fieri ff  was  allied  at  the  time  of  the  pannel  made, 
-*-  though  he  was  dead  at  the  time  of  the  challenge  taken,  yet 
it  is  a  good  challenge,     10  H.  4.  5.] 

[2]  10.  \i  ^Jberiff  returns  the  pannely  and  after  the  Jberiff* s  fen 
marries  the  coiftn  of  one  party,  and  then  the  Jberiff  returns  the  dif" 
tringas,  yet  it  is  not  a  good  challenge,  inafmuch  as  the  pannel  was 
made  before.    38  £.  3.  9.  admitted.] 


Trials  per 
Fait,  115. 

If  the  die. 

riff  was  /»- 

d^trtnt  at 

tie  timt  of 

wutking  toe 

array,  al. 

though  he  be  not  lb  a(teniard«,  the  anay  caoaoc  be  diaUenged.    Jenk.  310.  pi.  S8. 


Trials  per 
Pais,  2x5. 

(US') 

Hob.  235. 
Vicars  v. 
Laogham* 


[3I  [i  !•  It  is  not  a  good  challenge  to  the  array^  that  all  thejth 
rors  of  the  pannel  are  of  the  affinity  ^  the  other  party ;  for  he  o^ght 
to  challenge  the  jurors  for  it.     2  £.  3..  50.  b.  adjudged.] 

4.  The  plaintiff  and  defendant  are  at  iflue,  Tijury  is  returned^ 
and  it  not  being  full,  xht  plaintiff  prays  a  tales,  the  jury  by  the  talcs 
is  returned  full,  the  plaintiff  challenges  the  array  for  kindred  between 
iiiQ  fberiff  and  the  defendant ;  it  is  fo  found  by  the  triers,  and  the 
array  is  quaflied ;  a  venire  facias  iflues  to  the  coroners  to  try  the 
faid  iflue,  the  plaintiff  has  a  verdi&  for  him,  and  judgment  affiimed 
in  error.    Jenk.  310.  pi.  88. 
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(I.C.  3)    For*^aVmf,  l",}^^ 

takes  chaU 

to  C*^'  TC^Avourably  made  by  the  flieriff  is  a  good  challenge.  'cns«todie 
^  t  20  E.  4.  2.  b.]  h^LTm^p 

Pt9  b  certun  /^  tutnu  of  bim  that  msJi  it,  mid  in  vbofe  time,  tnd  all  in  ctrtmimy,    Co* 

Utt.  156.  !•  (n). 

This  kind  of  challcAge  beiog  no  principal  chall^ge,  muft  be  l$ft  /«  tbt  Jiferetien  tnd  coafclencc  tf. 
tht triers*    Co.  Litt.  156.  a.  (n). 

f  Br.  ChaUenge,  pi.  178.  cites  S.  C. .——» Trials  per  Pais,  1 15.  (145*) 

[2]  [13.  It  18  not  a  principal  challenge,  that  one  party  is  tenant  Trialipo- 
to  thejberiff'who  returned  the  pannd  i  for  this  does  not  import  any  fi*!*f,V^\ 
favour.     27  Aff.  28.  adjudged.]  S.  P.'  Co. 

Litt.  156* 
%,  (n).  For  the  km)  is  in  no  danger  of  his  tenant.     But  e  cooverfi)  it  it  a  principal  challenge  ;  but  in 
the  other  he  may  challenge  for  favour,  and  leave  it  to  trial.— ^S.  P.  Trials  per  Pais,  119.  (149.) 
^— ^»r  it  is  a  principal  oballenge,  that  tYttfitriff  is  lejfor  of  the  fUtntiff,    Trials  per  Pait»  cap.  9* 
114.  (144.)  cites  Trin.  1657.  B.  R.     Lord  Brooke*)  cafe. 

[3]  [14.  It  is  a  good  challenge,  that  the Jhertf  is  within  the  dif^  Trials  per 
trtjs  <f  one  party.     20  H.  6.  39.  b.  27  Aff.  28.]  fiTsO— 

S.  p.  Co.  Litt.  X56.  a.  (d)« 

[4]  [15.  It  is  not  a  principal  challenge,  that  plaintiff  is  fervant  Br.  Cbal- 
tothejberiff.     ^lY^^.6^.h.]  Jj^'^Pj; 

S.  C.  Trials  per  Pais,  ii6.  (145.)'— —Cro.  J.  21.  pi.  i.  Hill,  r  Jac.  B.  R.  Haeibottlb 

▼.  |Placocx,  in  gedtment  the  ven.  fac.  was  awarded  to  the  coroners  upon  fiirmife  that  the  leiTor  wat 
lerrant  to  the  flieriv,  which  was  alleged  to  be  no  principal  challenge,  and  then  the  writ  it  not  vi^eU 
awarded  j  the  Court  much  doubted  whether  it  were  a  principal  challenge  or  not ;  and  if  it  were  not, 
whether  it  were  holpen  by  the  ftatute.  But  Coke  the  king*s  attorney  (who  wat  of  coanfel  with 
the  defendant)  faid,  that  in  27  £lix  in  PackingTon's  cafe,  it  wat  refolved,  that  it  was  not  a  prin- 
cipal challenge,  and  that  the  venire  fKiaa  awarded  to  the  coroners  was  ill,  and  not  aided  by  the  ftatote. 
But  the  Court  doubted  whether  there  were  any  fuch  precedent.  And  Croke  j.  faid,  he  knew  that  in 
Sf  icib's  cade  it  watxefolved  otherwife,  and  judgment  given  for  the  plaintiff,  notwithftanding  this  ex. 
Cipdon.  Wherefore,  the  Court  not  being  refolved  in  thii  point,  adviled  the  partiei  to  begin  de  novo« 
•ad  to  hare  a  new  trial,  which  was  done  accordingly. 

t  C  23<5  ] 
[5]  [16.  But  it  is  a  good  challenge  for  flavour.  21  £•  4.  67.  b.]  Triaisper 

Pais,  lib* 
(145.)  Br.  Challenge,  pL  183.  cites  S.  C 

[*]  ['?•  '*  ^^  *  principal  challenge,  that  ^hcjheriff  is  fervant  to  s.  P.  C^ 
tbepUnt^.     II  21  E.  4. 67.  b.]  a^td)'— 

Triak  per  Pais,  1 1 5.  ( 145. ) 
I  Br.  Challenge,  pi.  1S3.  cites  S.  C.  For  the  ferrsnt  is  at  the  command  of  the  mafter,  but  the  maftcr 
it  not  at  the  command  of  the  ierrant;  and  it  may  be  that  the  iheriff  will  do  nothing  for  hit  fecranu 

[7]  [18.  It  is  a  principal  challenge,  that  the  Jheriff  is  of  the  f*i»^—  1 
nies  of  one  party^  if  he  makes  the   panneL     $  44  £.  3*  44*    ^^'  ^^9* 

38  E.  3. 25.  b.]  ^rr;;^ 

Pais,  115.  (145.)         ■      >S.  P.  Co.  Litt.  156.  a.  (d,^) 

4  Br.  Challenge,  pi.  24.  cites  S.  C—  In  affifc  it  is  a  good  challenge  that  the  array  moos  made  by  tbt- 

huifofH*  Vfbo  nat  oftbtfet  and  robes  oftbe  defendant,  notwithftanding  that  he  docs  not  fay  that  the 

UlhlF  wat  of  the  coanfel  of  the  defendant  in  this  aiTife,  as  well  of  things  touching  hia  office  as  c^" 

other  tbingi*    Br.  ChaUeoge,  pi.  95.  citet  3  AIT.  aa. 

[8]  [19.  The 
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Br.  Cbal-         [8]  [19.  The  fame  law^  though  the  hailtff  of  the  Jherif  mcSus  the 
iuM  s!!*ct'  f*^''"^^  unknown  to  the  fieriff ;  for  it  fliall  be  intended  to  be  fa- 

vourable,  becaufe  of  his  maften    *  44  £•  3.  44.   Adjudged. 

44  Aff.  18.] 

[9]  [20,  Thcyi/w^  laW|  thou^  the  bailiff  of  thefranchife  returns 

the  pannel :  for  the  Court  has  no  regard  of  him.     2:t  £.  3.  12^  b. 

Adjudged.] 
Trials  per  [10]  [21-  It  (hall  be  a  good  challenge  to  the  array,  that  the  fie* 

r****  1'^'     riff  noas  arbitrator  \o  the  one  party,  in  tnefame  manner  as  he  (hall 
If  he  wisan  bc  to  a  juror.     (Therefore  fee  tms  there.)     20  H.  6.  39.  b,] 

arbitrator^ 

mnd  treated  thfetf^  Co*  Litt.  1 56.  a.  If  in  the  caafe  in  difpute^  the  (herifF  was  arbitrator  for  the 

plalntifFor  defendant,  it  is  a  princtpal  challenge  to  quafli  the  array  returned  by  the  ihcriff  to  try  the 
ifiue  joined  in  the  tiA  caufe.    Jenk.  65.  pL  as* 

Trials  per         [  1 1  ]  [22.  It  18  a  good  challenge,  that  xhtjheriff  is  procurator  and 
Tie'ciVsO  *^^^^^^^  of  one  party,     l^  E.  3.  50.  73.  b.] 

Br.Chal-  [12]  [23.  It  is  not;  any  challenge,  that  the  under^^/henff  is  of 

lenge,  pi.      ^^^  ^q^^j  qJ  ^^g  party^  if  he  does  not  make  the  array^  but  another 
S.'c.*^*        bailiff  by  appointment  of  the  (hcriff  himfelf.     26  Aff.  56.  ad- 
judged.] 
Br.  Chal-  [  13]  [24.  So  if  the  deputy  of  the  fberiff  and  under-fberiff fends  the 

lenge,  pi.      t^f^fif  fQ  q  httiUff^  and  he  makes  the  array^  but  the  under-flieriff  docs 
sfc?.  ^*^*    ^'^^  meddle  with  it»  though  he  delivers  the  writ  to  the  juftices,  yet 
it  is  not  any  challenge.     28  Aff.  16.  adjudged  ] 

[14]  [25.  It  is  a  good  challenge  to  the  array,  that  it  was  maii 
by  the  bailiff  of  the  franchife  in  favour  of  the  other  party*  3 1  Aff.  10. 
adjudged.] 

C'5]  C^^'  I^  ^5  *  good  challenge  to  the  array,  that  it  was  made 
by  the  bailiff  of  the  fberiff  in  favour  of  the  plaintiff.  3 1  Aff.  10^ 
adjudged.] 

[16]  [27-  I^  is  ^  ffxA  challenge  that  the  array  was  made  by  B. 
the  minifter  ofthefheriff^  which  B.  was  aiding  andcounfelto  thepUin^ 
£^3^3  tiff.  33  Aff.  19.  adjudged.  (But  fee  the  book  whether  it  bc 
not,  that  is  a  challenge  of  favour;  for  there  afterwards  fttch 
challenge  is  taken,  and  found  that  the  array  [was]  well  madci 
and  fo  the  inqueft  taken.)] 

[17]  [28.  In  this  cafe,  if  upon  the  2d  writ  the  fberiff  impanntls 
any  of  the  jurors,,  which  were  in  the  firfl pannel,  this  fliail  bc  a  good 
challenge  to  the  array;  for  all  tne  firft  jurors  are  fufpicious. 

33  Aff.  19.] 

[18]  [29.  But  in  this  cafe  the  pannel  ihall  not  be  qoafbed,  if 
the  (heriff  returns  that  there  are  no  more  fuffident  in  the  fame  huih 
dred.     33  Aff.  19.  adjudged.] 

[19]  [30.  It  is  a  good  challenge,  that  tl^efmmderwasfberiff,2xA 

the  array  made  by  him  or  his  bailiff,  for  the  pofftURty  to  have  tbe 

lands,  if  all  the  monks  fliould  die.     2 1  £.  4.  63.  b.] 

f  Br.  Chal-       \i.o\  [3 1 .  It  is  a  good  challenge,  that  the  array  was  made  by  the 

88.*  cit»       plaintiff  himfclf,  being  fberiff.  8  H.  6.  1 2.  9  H.  <S.  1 1,  f  14  H.  6.  2.] 

S.  C. AJife  by  R .  S.  of  land  in  the  franchiTe  of  S.  and  the  j>/aiir//^in  th«  affile  wffs  htoHff^ftht 

franchife,  and  returned  tke  pannel  bimje^fi  by  wlilch  it  was  challenged  ;  and  two  of  the  firft  jurors  weta 
found  fufplciottS|  by  which  all  th«/dMc/  vtet  oufi^d^  end  the  fifrJff  iommandtd  M  teta  utfo  tbt  frM» 

(bifh 


^^  ftc*     St  coneoratt  ia  Itin.  K«t^    Harie  r«id,  ikit  he  ml^^/  htvefiroid  k  hj  s^iotber  hailtff.    Br. 

# 

[ai]  [[32.  In  indiBtnent  of  purchafing  certain  manors  by  cbani'  Br.  ciu*. 
pertyy  it  is  a  good  challenge  that  xhzjheriffhas  purcbafid parcel  (f  '***g«»P*- 
tbi  land  comprized  in  the  indicfmeni.     44  E.  3.  38.]  S.'c. 

Trials  per  ^als,  1 1 6.  ( 145.) 

[22]  [33.  It  is  a  good  challenge,  that  the  tales  was  returned  hy 
At fieriffy  being phinttff.     29E.  3.  19.] 

[23]  [34.  So  it  is  a  good  challenge,  that  li\t plaintiff  was  made 
Jbmff  ajitr  the  return  of  the  venire  facias  ^  and  h^ore  the  diftringas^ 
and  that  he  himfelf  returned  the  diftringas.     29  £•  3 .  19.] 

[24]  [35.  In  ajjifcy  if  the  tenant  pleads  the  feoffment  with  war-  Br.  Ch*l- 
lanty  of  tlie  anccftoT  of  the  plaintiff,  to  the  mayor  and  common-  **"^*^'  Fj* 
alty  of  D.  who  have  leafed  the  land  to  him  for  his  life,  and  the  s.  C. 
ifliie  is  whether  any  thing  pafled,  &c.  it  is  a  good  challenge  to 
the  array,  that  it  is  made  of  the  people  of  the  commonalty^  who  have  the 
rever/ionoftheland.     28  Aff.  18.  adjudged.] 

[25]  [3<J.  It  is  a  good  challenge  to  the  array,  that  it  was  made  r^^^mm  ^ 
hj  the  bailiff  of  the  franchife  of  the  other  party.     26  Aff.  22.  ad-    ^o^-  ^^o- 

lenge,  pi.  1x7.  cites  S.  C  ■  Trials  per  Pais,  116.  ^145.) 

7.6.  In  aflifc  the  array  was  challenged,  becaufe  the  plaintiff  was 

Jbtriffoffee  £^the  fame  county,  under  the  Lord  CXiSotA^fberiff  of 

We/hnorlandy  and  R.  is  his  undor^fberiff  of  his  fee  and  robes ^  and  by 

R.  vuu  the  pannel  arrayedy  and  the  country  fummoned.  To  which 

it  was  faid  that  R.  was  fherHF,  and  fworn  to  the  king  as  iheriff, 

and  amerced  as  flieriff,  by  which  the  juftices  took  the  aflife. 

But  upon  bill  thereof  afligned,  it  was  afterwards  reverfed  for 

error  for  this  challenge;  quod  nota.     And  therefore  the  firft 

matter  is  a  good  principal  challenge.    It  feems  it  h&d  not  been  re« 

Terfed,  if  the  bill  afligned  had  not  been  for  matter  in  faft:.     Br. 

Challenge,  pi.  97.  cites  9  Aff.  8. 

27.  The  array  vr^L^  challenged,  becaufe  it  was  made  by  the  fin  of 
the  plaintiffs  who  was  baiUff  of  the  franchife  i  and  it  v(f2L%  found  that 
be  wasjliward  rf  the  franchife  ^  and  another  was  bailiff  thercy  and  is 
n$t  removeable  by  him,  and  made  the  pannel ;  and  therefore  the    ' 
challenge  not  allowed;  quod  nota  bene.    Br.  Challenge,  pL  99.   [  232  ] 
cites  12  Aff.  12.  &  23  Aff.  II. 

28.  Aflife  by  A.  againfl:  B.  the  array  was  challenged  becaufe  it 
was  made  by  the  tenant  of  the  bifhop  of  E.  and  by  tke  counfel  of  the 
hifi»p  they  were  inipmmeUedy  whereas  the  bifhop  is  uncle  to  the  plaintiff  i 
and  becaufe  the  bifliop  was  not  party,  non  allocatur  as  a  principal 
challenge,  but  {hall  fay  that  they  were  procured  to  fay  otherwife 
than  truth.     Br.  Challenge,  pi.  100.  cites  12  Aff.  23. 

29.  lijheriff  upon  rc'dffeiftn  makes  z  favourable  pannely  &c.  the 
f  arty  fltall  not  have  challenge  thereof,  but  fhall  have  writ  of 
error  :  for  the  (heriff  is  judge  4ind  offUer.   Br.  Error,  pi.  197.  citcf 

30.  The 


*it  Cttal 

30.  The  defendant  challenged  the  amy,  becaufe  Hitjherif  ^mf 
iot^n  to  the  plaintiff',  which  was  confefied.  But  it  wsLsfaid,  that 
ibefieriff^as  as  near  akin  to  the  defendant •  Upon  which  it  was 
demurred,  and  by  advice  the  array  was  quafhed.  Cro.  Eliz.  23. 
pi.  7.  Mich.  15  Eliz.  C  B.     Audley  v.  Suttrell. 

31.  In  trcfpafs,  the  jury  were  ready  at  the  bar  to  try  the  iflTuc, 
and  it  was  moved  that  thcjherjffhy  whom  they  were  returned,  held 
certain  lands  of  the  man$r  in  quejliony  znd  1)f  which  the  defendant  vms 
then  pojfejfed,  and  Itlewije  held  other  lands  of  him  for  years.     It  was 

.  obje^ed  that  the  defendant  ought  to  take  one  caufe  only.  But  per 
Cur.  he  may  allege  both,  for  the  challenge  is,  that  he  is  within 
the  dljlrefs,  and  the  allegations  are  only  evidence  to  prove  iu 
Goldib.  91.  pi.  2.  Trin.  30  Eliz.  Blunt  and  Lifter  v.  Delabere. 

32.  If  panncl  were  returned  by  zfherifff^  being  2.party  concerned^ 
or  being  a  member  of  a  body  politic  concerned^  it  would  be  good 
caufe  of  challenge  ;  but  we  do  not  take  notice  upon  the  awarding 
the  venire  facias  of  any  fuch  thiqg,  if  we  are  not  apprifed  of  it 
hyfuggeflion  of  party  ;  and  nuant  of  proper  venue  was  never. yet  a 
challenge  to  the  array ;  if  he  were  akin  to  either  party,  or  intt* 
felled,  or  not  qualified  by  law  to  make  a  return,  or  had  made  it  at 
the  requefi  of  either  party,  or  if  the  caufe  did  concern  the  corporation  of 
London,  the  venire  ought  to  go  to  the  coroner  at  firft ;  per  Holt 
Ch.  J.  12  Mod.  338.  Mich.  11  W.  3.  B.  R.  in  cafe  of  the 
King  V.  Warden  of  the  Fleet, 


(K.  c)     Challenge  to  the  Array.     Denomination. 


lenge,  pU       a.  b.  Curia«  34.  b.  Curia.] 

284.  citei  ^^  •' 

5.  C.  ■        ■  I  Bfownl.  195.  S.  P. 

+  Br.  ChaU       [2.  But  it  is  no  challenge  if  he  Afx  not  intend  any  favour  to  any 

i84.%iaM  P^^y*    t  ^^  E-  4-  74- 1>-  Contra  ibidem  a.  22  E.  3.  12.  b.  Cur. 

s.  c.  49*E-  3*  !•  b.  Curia.  49  AflT.  r.  Curia.  22  E.  3.  12.  b.] 
Br.  Chal-  [3.  It  is  a  good  challenge  that  the  (hcriff  made  the  panne! 

**"^v.?l*  at  the  denomination  of  one  party  to  the  intent  to  pafs  for  him, 

49  £.3.1.      21  £••  4.  24.  D.J 
—The 

wnvf  was  chaUenged  becauft  it  was  made  by  B.  nnder-llieriff'y  tmfin  toibeplmntjf,  at  the  oomiaatioB 
of  the  piaintifT,  tndfinvn/  h<nv  coufin  ;  and  by  3  ju((ices  the  cofinage  ii  not  the  caufe  onJy»  but  whe- 
ther the  intent  ¥ras  that  the  jury  fliould  pafs  rather  with  the  plaintiff  than  with  the  defendant  \  but 
J3rooke  lays^  quod  mirum  mihi  1  for  i»  prltKif^  cba/lepg€  the  caufe  fiull  ht  tried  mhf*  Br.  Cha^ 
lenge,  i8z*  cites  S.  C. 

C233  ] 

s.  P.  Co.  [|^.  It  18  a  good  challenge  if  the  ttitx^  puts  any  juror  in  ihepan* 
»'7aO^^      //rffl/  the  denomination  of  any  party.     7  H.  4<  10,  21  Aff.  25.] 

TrialsperPais,  116.  (145.) 

Cs-  « 
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lg»  It  IS  2  good  challenge  that  the  array  was  made  at  the  dc-  B*"-  C^*'- 
tiomination  of  the  fervant  ^  a  party  who  is  put  in  the  fame  panneL  c^Jl^sf'c. 

7  H.  4«  lO.J  TriaU 

per  Pais,  ii6.  (145, 146.) 

[6.  In  fcirc  facias  upon  a  recognizance  for^  the  peace,  for 
heach  of  the  peace,  &c.  it  is  a  good  challenge  to  the  aiTay  that 
it  was  made  by  A.  under* (herifFat  the  denomination  of  B.  to  whom 
the  forfeiture  is  granted  by  the  king  without  any  charter  of  the"  king 
thereof.     Dubitatur,  13  H.  7.  Kelloway,  39.  b.] 

[7.  It  is  a  good  challenge  that  the  array  was  made  at  the  deno-  Br.  ciial- 

mination  of  a  maintainer.     17  E.  3.  73.  b.]  '*^*%Po 

^  103*  •*•  ■^" 

cites  15  Afll  X.—— Trials  per  Pais,  116.  (145,  146.) 

[8.  It  is  a  good  challenge  that  the  array  was  made  by  the  batliiF  B'«  Chd- 
of  fuch  a  hundred,  at  the  device  of  J.  S.  who  was  of  the  counfel  of  l?^^jtm 
a  party*     43  Aff.  36.  adjudged.]  S.  C. 

[9.  It  is  not  a  good  challenge  to  the  array,  that  the  (heriff  or  Jv*^?*' 

baiJid^made  it  at  the  denomination  of  a  party,  ifthefherijfor  bailiff'  i^**  Y46.) 
did  his  office  duly  without  having  regard  to  the  one  or  the  other* 
26  Aff.  42.  Curia.  28  Aff.  23.  26  £.  3.  62.  adjudged.] 

[lo.  It  is  not  a  good  challenge  that  the  array  was  made  by  B.  t  Br.ChaU 

die  bailiff  of  the  Iheriff  (to  whom  the  flieriff  had  fent)  at  the  de-  S?*'ci» 

rice  and  denomination  of  the  plaintiff,  if  he  does  not  fay  that  it  was  s.  c . 

piaJe  in  an  ill  manner  by  procurement,  f  27  Aff.  65.  28  Aff.  23.  ad-  J'')*^'P«f 

judged.  Contra,  25  £•  3.  42.  b.  Qu«re.]  (h/.'h^.) 

[11.  But  it  had  been  a  good  challenge  if  the  array  had  been  Br.  Chal- 

madc  in  an  ill  manner  by  the  bailiff  of  the  (heriff,  thouj^h  the  re-  K^'d^^ 

turn  be  in  the  name  of  the  (heriff,  he  not  being  a  bailiff  of  any  S.  c.  For 

ifnnchife.     27  Aff.  65,  adjudged.  28  Aff.  23.]  -  biiHff  of 

fee  the  iheriff  ¥nll  mitt  to  him  as  of  guildable  and  not  at  tu  baiiiffof  franchise,  and  tberefbre  fhall  not 
^  meotioo  bim  in  his  return,  neither  (hall  a  noo  omittas  be  awarded  by  his  defaulL  And  afterwards  tfa« 
'  chaUeage  was  tried  )  quod  oo.a.     And  cites  18  AC  14.  accordingly.  , 

[12.  It  is  a  good  challenge  that  the  pannel  was  made  by  the  bailiff  In  aflifc, 
tf  a  franchifty  of  whom  thefheriff  has  made  no  mention,  but  has  returned  ^J^*^Sl 
it  as  ofhimfelfi  for  if  it  appears  that  the  bailiff  returned  it,  the  lenged^«* 
party  might  have  challenge  to  the  bailiff.  17  E.  3.  50.  73.  b.]        f"*/*'*'  w« 

tMh»hff9f}V.  M  tbi'denommatibn  pf  tkt  pla'mt:ff\  Sc  non  allocatur ;  by  which  he/iiV,  ar  the  titvict 
€nd  dencwt'nathn  of'h^  plainnffin  ufaiourahU  manfierf  and  tht  Jhfrijf  returned  it  at  it  he  had  luade  it  of 
/Mmfelff  and  upon  the  examination  of  him  he  faid  that  the  faid  bailiA'  upon  his  precept  to  him  ^tcStcd 
aaadc  ic^  and  therefore  a  good  challenge.    Br.  Challenge,  pi.  2x7.  cites  28  Aff.  24. 

[13.  If  2  fir  angers  make  a  pannel,  and  not  tn  a  favourable  manner  ^-.P*  Co. 

for  the  one.  party  or  the  other,  and  deliver  it  to  thefheriff,  who  r/-  J'.'^iV^^*. 

turns  it,  it  is  good ;  not  [being]  at  the  denomination  of  any  party.  Trials' per 

<R,  2.  Challenge,  102. 1  Pait,rj6. 

.   f  14*  If  a  pannel  by  fufferance  of  the  Iheriff  be  tnade  by  affent  ^    "—    ^ 
X  of  the  parties,  yet  it  is  good,  and  fliaH  not  be  challenged,  though  }   °^  ^^* 
made  at  the  denomination  of  the  parties.  6  R.  2«  Challenge,  102.I 
V<^.  XXI.  S  C15.  Ic 
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Br.Chai.  [jj.  It  is  a  gqod  challenge  that  the  amy  was  made  by  the 

j26%jte8  hailiff  of  the  franchife,  af  the  dettominaiion  of  one  D,  who  *was  pro* 

S.  C.  curatory  &c.     28  AIT.  22.  adjudged,] 

C  234  ]•  [16.  So  it  IS  a  goorf  challenge  to  all  the  array,  that  5  perfons 

Br.  chaU  ^j^gre  impaHttelled  by  the  bailifF  of  the  franchifc  at  the  denomina- 

i26^cFte»  ^^"  ®^  ^"^  ^'  ^'^^  ^'^^  procuror,  all  the  array  being  made  bj 

,S.  c.  the  fame  bailifF.     28  Aff.  22.^  adjudged  J 
Br.cbal-  [!?•  So  it  is  a  good  challenge  to  all  the  array,  that  5  perfons 

lenge,  pi.  -^cre  impannellcd  by  the  chief  bailiflF  of  the  franchife,  at  die  dcno- 

s!  c.^' And  ^i"2ition  of  one  D.  who  was^  procuror,  though  all  the  remnant 

the  plaintiff  ivas  rrtumed  to  the  chief  hailiff  \yf  the  bailifF  of  the  franchife,  who 

cannot  hive  had  not  return,  &c.  and  tlie  chief  bailifF  was  but  the  coiireyor. 

"T^L.  28  Aff.  22.  adjmlged,] 

aanc.    And  fvoccfs  ihall  iflbe  to  the  ihcriff  to  mak^  a  new  pannel>  iCa  quod  balliTiH  noo  fe  iatroouttat* 

^    [r8.  jS///^  otherwife  it  had  been,  tf  the  array  had  teen  made  if 
divers  bailiffs.     28  AfH  22*] 

[19.  If*  a  party  prays  thefberlff  tO'  mate  the  pannel  of  the  better 
people  of  the  county^  and  the  (heriff  demands  whom  he  would  have 
impannelled,  and  the  party  fays  that  he  will  name  no  name  to  him,^ 
but  that  to-morrow  he  will  deliver  him  2  fcrowl  of  the  names  of 
50  or  60  of  the  better  people  of  the  covnty,  and  prays  him  to  take 
which  of  them  he  will,  and  after  delivers  him  a  fcrowl  accordinglyp 
in  which  ^o  of  the  mtfl  vaFiant  ivere  named ^  tf  which  thefberiffre* 
turns  the  pannel ;  this  pannel  is  good,  and  not  made  at  the  deno^ 
mination  of  the  party.     41  £•  3.  ChaHenge,  99.] 

20.  The  defendant  challenged  the  array  becaufe  it  was  favour^ 
My  made  by  W*  N.fheriff'y  af  the  denomination  of  Ji  S,  clerk  rfthe 
Jheriffy  favourably  for  the  plaintiff;  and  m  evidence  hefaidtbzt  it 
^as  made  by  detiominstion  of  the  bailiff  of  the  franchife »  And  per 
Boefe  and  Needham,  his  evidence  is  not  agreeable  to  the  chal* 
lenge  which  fpeaks  of  the  clerk.  Per  Danby,  the  effect  is,  if  \% 
was  favourably  made  by  the  one  or  by  the  other,  ^uare^  for; 
they  paffed  over*    Bn  Challenge,  pi.  93.  cite^  38  H.^  6.  9.  « 


(L.  c)     Challenge  to  the  Arr^ijfor  Malice^  jiSion^f 

[Sec] 

Li  ^'  ^t  t'*  l*^  *'  "°*  *"y  challenge,  fhat  the'  coroffer  who  made  the  array 
(c).l-Trials  ^^^  aSllon  of  debt  pending  againfl  one  party y  which  was  brought 

perPait^  before  the  array  made  :  for  the  law  docs  not  intend  malice  for  dc- 
^•oUtl^J   mandinghis  duty.     ♦  1 1  H.  4.  26.  b.  adjudged.] 

if  it  was  an  a£kioo  oftrejfaft  3  for  this  implies  OMlice.    Br.  Chdkne^  P^*  45*  cites  S.  C«^ 

Litri^***a.  '•?'  ^^^  ^^  would  be  otherwife,  if  the  aftion  had  been  brought 
(«;!lIL'  **  «^«'^  the  coroner  who  made  the  array ;  for  there  malice  may  be 
t  But  per      intended  in  him,  becaufe  the  other  demands  his  debt  of  him» 

f^Sfi^hi?"  ^'^^'^  ^*  ^^  ^^  *^®  ^^y-)     t  "  H.  4.  26.  b.3 
Icrgt  Che  party  ftall  ikim  thi  iword.    Br,  Challenge,  pK  45.  dcts  S.  C 
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fjk  tt  Is  1  good  cliallenge,  tkat  he  loho  tetufned  the  array  had  ac^  ^',^\^^^ 
tiw  (f  battery  pending  at  the  array  made  againjl  a  party  ;  for  there  -^laintirf"  or 
knalice  is  intended  for  the  battery.     1 1  H.  4.  26.  b.]  defendant 

hAre  Jucb 
tBUm  9ffm^  tbififtrif.    Co.  Liti.  156.  a.  (c).— — Jenk.  284.  pi.  15.— Jenlc.  18.  pi.  33.  cites 

ao  Afl;  •  pi.  li.  30  H.  6.  7.    38  H.  6.  7. S.  F.  Per  Fieminf  Cll.  J.  BrownU  »40.  in  cafe 

of  the  Earl  of  Rutland  y.  the  Earl  of  Shrewibary. 

[4.  It  is  a  good  challenge  to  the  array,  that  there  is  debate  be^  trials  per 
tV)ten  hitn  and  the  Jberiffl  hecaufe  tht  Jheriff  hilled  his  fervant.   (f"^.)"  \ 
24  E.  3.  37.]  See  pi.  7. 

[5.  If  xht  Jheriff  owes  all,  the  ill  or  malice  poffible  to  a  party ^  yet  if 
he  makes  the  array  truly  without  any  favour  fliewn  to  the  other, 
the  array  is  good.     20  H»  6. 40.] 

[6.  But  in  this  cafe,  if  he  puts  in  one  juror fufpiciousy  and  not  in- 
different, all  the  array  (hall  be  quafhed.  20  li.  6.  40.  (It  feeras 
it  is  to  be  intended  that  he  knew  him  not  to  be  indifferent.)^ 

[7.  It  is  a  good  challenge  to  the  array,  that  it  was  mjide  by  the  Sec  pi.  4* 
under-flierifF,  between  whom  and  him  was  a  debate^  becaufe  the 
underjberiff  killed  his  fervant^  though  the  writ  was  returned  by  the 
•  fitrif  himfelf,     24  E.  3.  37*  adjudged.] 

8.  In  affife,  the  bailiff  againjt  whom  the  plaint ff  had  a  former  af 
Jije  made  the  pannel  in  the  prefent  aflife  j  and  therefore  the  array 

was  quafhed-     See  Br.  Challenge^  pK  208.  cites  39  AiT.  2. 

9.  It  was  agreed  in  a  prefentment  taken  before  jufiices  in  oyer  and 
terminer^  that  the  juror  was  his  indiBor  ;  quod  nota,  that  upon  tra* 
verfe  of  the  indiSlment^  be  it  felony  or  other  matter^  the  indi£tor  may 
be  challenged.    Br.  Challenge,  pi.  23.  cites  44  £.  3.  43. 

ID.  In  an  ai&fe,  &c.  the  tenants  challenged  the  array,  for  that  Balft.  4. 

one  of  them  had  an  aAion  of  trefpafs  before  the  ajjife^  and  then  de^^  ^"•'J;  7  /••• 

pending  againjl  the  Jheriff.     Crooke  and  Williams  J.  held,  that  nine©/ 

this  18  a  principal  challenge ;  but  Fleming  Ch.  J.  and  Yelver-  the  Earl  of 

ton  }•  held,  that  it  is  no  principal  challenge;  and  Fleming  put  SHREwt- 

this  difference,  that  if  one  brings  aflife,  and  has  trefpafs  again  ft  theEari' 


the  fbcriff  for 'entering  into  the  fame  lands  for  which  the  cfftfe  was  Rutlaho, 
brought^  there  it  ihall  be  a  principal  challenge  to  the  array ;  but  ^?"  ^^°^ 
if  the  trefpafs  is  for  entering  on  other  lands  not  in  d^and,  it  is  a  principa 


otherwife.     2  Brownl.  229.  Pafch.  8  Jac.  B.  R.     Earl  of  Rut-  challenge  \ 
land  V.  the  Earl  of  Shrewfbury.  .      ,  X  Yei-^ 

Ttrton*  and  Fkmin^  e  contra;  and  Fenner  J.  faid,  that  in  this  cafe  the  iK^'rifr  was  no  lic  perfoo  ro  re- 
torn  the  pannel ;  [but  did  not  precifely  declare  his  opinion  whether  it  was  a  principal  challenge  or  n't  ] ; 
and  Fleming  Ch.  J.  faid,  that  trefpafs  for  entering  into  land  is  no  principal  challenge,  becaufe  in  tref- 
pafs there  is  no  land  to  be  recovered,  and  no  damages  but  to  the  value  of  the  uefpafs.  Brownl.  240.  ia 
S*  C  <— .-*&  Rep.  55*  S.  C*  but  S.  P.  does  not  appear. 

XI.  An  a£tion  brought  for  every  debate  will  not  be  the  caufe 
of  a  principal  challenge,  unlefs  it  be  in  fuch  actions  in  which 
Aere  is  either  malice^  S^rfi  ^  revenge.  In  fuch  cafes  this  will  * 
be  a  principal  challenge,  but  not  otherwif« ;  per  Fleming  Ch.  J. 
I  Bulft.  ID.  in  cafe  of  the  Earl  of  Shrew(bury  y.  the  Earl  of 
Rutland. 

12.  Or  if  an  a£lion  be  brought  in  which  the  good  name  and  fame 
of  the  p^rty  be  touched,  this  will  be  a  principal  challenge ;  pes 

S  2  '   Fleming 


«35  €tisil. 

Fleming  Ch.  J.    i  Bulft.  lo,  in  cafe  of  the  Earl  of  Shrewlbury  f. 
the  Earl  of  Rutland. 

13.  In  aftions  which  concern  life^  honejiy^  maynij  to  fay,  that  he 
has  fuch  aftion  hanging  againft  the  fherifF,  fliall  be  a  principal 
challenge  ;  per  Fleming  Ch.  J.  Brownl.  240.  in  cafe  of  the  £zrl 
of  Rutland  v.  the  Earl  of  Shrewfbury. 
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(M.  c)     Challenge   to   the   Array.     How^  and  in 
what  Manner  the  Challenge  is  to  be  taken  \or 
Jbewfi]. 

X^'iswBi       [i,  1 T  is  no  good  challenge  to/ay  y  that  at  the  time  of  the  challenge 

mLSSi^^  /tfj&^«,   the  Jhertff  nuas  coujin  to  the  feme  of  the  defendant : 

jufc.  ^^^  ^^  '^^y  ^  ^*  ^^  defendaiit  took  this  woman  to  wife  after 

the  pannel  made.   Ergo.     D.  29  H.  8.  38.  49.  by  the  Court  ad-> 

judged.] 

[2.  But  the  challenge  ought  to  be  quod  tempore  panelli  pradiiH 
arraiatiy  the  IherifF  was  couGn  to  the  feme  of  the  defendant. 
D-  29  H.  8.  38.  49.  per  Curiam.] 

[3.  But  it  is  a  good  challenge  to  fay  that  the  defendant  htmjelf 
nvaj  coujin  to  thejheriff  at  the  time  of  the  pannel  madcj  becaufe  by 
intendment  the  cofinage  of  blood  was  between  them  before.  D. 
29  H.  8.  38.  48,] 

[4.  It  is  not  good  to  fay  that  tht  Jberiff  tool  the  cotfm  of  the  £&- 

fendant  to  feme ^  if  he  does  not  allege  that  he  took  her  to  feme  he^ 

fore  the  pannel  madeJ\ 

This  wai  [51  But  in  this  challenge  if  he  fays  that  he  has  ijfue  hy  her,  who  is 

the  cafe  of    aH^e^  and  that  he  is  a  knight y  it  cannot  be  intended  but  that  he  was 

Hucktetoo!    Q^^fried  to  her  before  the  pannel,  and  therefore  is  good.     Dubi* 

tatur, D,  I.  Ma. 91.] 

[6.  If  a  challenge  be,  that  K.fheriffoi  the  county,  is  married  t$ 

the  defendants  coujm^  and  does  not  allege  that  he  mtas  Jberiff  at  the 

ferving  of  the  writ,  yet  it  is  good, 'if  it  may  appear  by  record 

that  the  fa^  A.   returned  the  writ,   otherwife  not.     See  D. 

I  Ma.  91.  ^.] 

Trials  per  [7,  If  challenge  be  taken,  that  the  Iheriff  has  married  the  coufin 

rr*6  ) '  ^      ^^  ^^^^  party,  it  is  not  good,  if  he  does  not  aver  that  the  feme  is  alive^ 

Br^  Chal-      OT  that  he  has  iffueby  her.     22  E.  4.  2.] 

kage,  pi. 

1^6.  cites  S.  C.  and  the  S.P.  is  there  admitted. 

Trials  per         [8.  If  challenge  be  taken  for  cofinage,  he  ought  tojhewhm 

Br.  Chal-  ["q,    jf  j  challenge  be  to  a  Juror,  becaufe  he  is  couCn  to 

58.^drc5       ^^^  feme  of  onc  party,  he  nded  notjbew  hew  coujin.  8  H.  6. 15.  b.J 

b.  C  accord>B2ly-    But  fays,  it  ficems  dearly  that  he  ought  Co  ihew  upon  the  principal  chaUcnge  htw 
couiia.  ' 
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(N.  c)  Challenge  to  the  Array.  Counter-plea.  What 
Counter-plea  of  the  Challenge  will  ht  goody  and 
bow  it  {hall  ht  pleaded. 


[!•  TTHE  manner  (fihe  cofinage  alleged  in  a  cTiallenge  is  not  traverf-  Triak  per 

^    able.  19  H.  8.  7.  per  Curiam.  D.  1 5  EL  3 19. 1 3.  per  Cu-  f  ^g* ."7- 

nam.  9  £.  4.  6.  by  Yelverton.]  where  the 

conveyuicc 
of  ft  is  fonnaly  and  not  material,  as  where  the  conve)*ance  was  fon  of  J.  [fin]  of  W.  brother  of  the 
*  plaintifFy  where  the  triors  found  it  to  be  fon  of  J.  [duugbter]  of  W.  brother  of  the  plaintiflTj  for  the 
cfied  of  the  challenge  is  found^  and  theiefore  the  arrjiy  was  quaihed.      Br.  Challenge,  pL  i.  cites 
19  H.  8.  7. 

fa.  D.  29  H.  8.  37.47.  Plaintiff  challenged  the  array  becaufe 
iht  Jberiff^  was  coufm  to  the  defendant^  and  concluded  that  he  was 
ooufin  to  the  feme  if  the  defendant  2  yet  per  Curiam,  notwithftanding 
ibis  variance  the  array  was  quafhable,  becaufe  the  conveyance  is  not 
material.] 

[3.  So  the  conveyance  of  the  cofinage  in  a  challenge  to  a  juror  h  Br..Chal# 
not  trayerfable.     7  E.  4.  4.  b.]  ^%^*  p'- 

5-  C.  and  that  no  more  (hall  be  tried  than  whether  con^n  or  not.  As  where  a  man  it  challenged  be- 
caufe he  holds  of  a  party,  it  ihall  not  be  tried  by  to  bat  firvice  or  tenure  be  boids,  but  wbetber  be  holdt  cf 
im  cr  not.  And  To  where  the  challenge  is  for  being  a  gojpp^  itjball  not  he  inquired  to  what  infant  be 
was  godfather. 

[4.  D.  1$  D.  319.  13.  Vernon  plaintiff  alleged  cofinage  be^  Trials  per 
tween  the fberiff  and  tenants  the  tenant  traverfed  ^e  cofinage^  u^V^' 
prouty  is^c.  without  modo  isf forma,"] 

[5-  If  challenge  be  taken  that  the  fherrjf  has  purchafed parcel  of  ^^^^  / 
the  landf  comprifed  in  the  indiHrnent  of  champerty^  of  the  defendant,  *    -,     If 
if  it  be  found  that  he  purchafed  it  of  another  man,  yet  the  array  Br.  Chai- 
fliali  be  quaflied.     (For  it  was  not  material  of  whom  it  was  pur-  kng«>pJ;j*» 
chafed.)    44  £.  3.  38.] 

6«  Ib  attaint  a  juror  was  challenged^  and  the  plaintiff  faid  that 
he  was  at  another  timefworn  ;  the  defendant fhewed  caufe  of  later  time^ 
^j\A  good  \  quod  nota.     Br.  Challenge,  pi.  91.  cites  21  H.  7.  38. 

7.  Where  a  man  challenges  the  array  and  does  not  verify  his  Br.  Aver- 
plea<i  viz.  et  hoc paratus  eft  verifcare^  yet  his  challenge  is  good  j  for  "*^*»  P'-  '• 
the  entries  arc  not  that  he  ought  to  verify  his  plea,  and  they  will  j^  h.  8. 14. 
not  vary  from  the  entries*  Br.  Challenge,  pi.  3.  cites  27  H.  8.  12.  —[But  it 

pi.  38.] 

(O.  c)     Challenge,     Counterplead     What  fliall  be  a 
good  Counterplea  of  the  Challenge. 

[x.  iN  ^'monflrance  de  droit  by  J.  S.  againft  the  king  for  land  in  ^^|^3- 
^  ward;  if  the  parties  are  at  iffiie  and  the  king  challenges  by^'namt 
the  array,  becaufe  xhtfheriffwas  within  the  diftrefs  ofjf  S.  it  is  no  of  the  Ld. 
counterplea  of  the  challenge  for  J.  S.  toyi;^  that  h  is  but  tenant  ^^^^^^ 

S3  w  ""'    ""    * 
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•ccrTdjnglyi  /;j  tail  of  the  manor  of  which  the Jberiff  holds y  the  reverfion  nohereofii 
*^tdsT  ^^  '^^  ^'^^>  ^^^  ^{f^  '^^^  the  Jheriff  holds  another  manor  of  the  king  in 
confencof  copite  j  for  the  iirft  challenge  fhali  {land.  P,  41  £1.  B.  ]^.  be- 
the  counfci    ^^en  the  Lord  Hunsdon  and  the  Queen.  1 

Hunfdon  waTcd  the  plea*  And  confefled  the  challenge,  whereupon  the  array  was  qaaflied  and  a  new  Yenin 
facias  awarded.  -Mo.  553.  pi.  746.  Ld.  Hundfdon^s  caJfey  S.  C.  accocdingly. 

Co.  Lite,  [2.  If  the  defendant  challenges  the  array  becaufe  thcjherjff'  is 

i^Triais^pcr  ^^^'^  ^^  the  plaintiff,  it  is  no  counterplea  of  the  challenge  that  the 
pLJix;.  ihcrifF  is  coufm  alfo  to  the  defendant  t  but  the  array  fliall  be 
(146.}         quaOied  becaufe  the  defendant  iirft  took  the  challenge.   P.  41  £1« 

B.  R.  J 
[  ^3^  ]        [3*  So  if  the  defendant  challenges  the  array  becaufe  thtfierif 
Trials  per      /j  ^itHn  the  diftrefs  of  the  plaintiff ,  it  is  no  counterplea  for  the  caufc 
/JJfiV'^*     aforefaid,  that  he  is  alfo  luithn  the  diftrefs  of  the  defendant.    P. 
^*''        4iEl.  B.R.] 

4.  In  aflife,  the  array  was  challenged  becaufe  it  was  made  to  com 
.    hy  the  under-fheriff  who  was  of  the  fee  and  robes  of  the  dtffeifor,  &  non 

allocatur ;  for  at  another  time  the  afftfe  remained  at  another  day,  at 
which  [<fev]  he  accepted  the  array,  where  it  remained  pro  defe£la 
recogn.  where  it  was  faid  to  the  ffaerifF  that  he  fliould  not  make 
another  to  do  his  office  in  this  writj  and  that  the  under^iheriff  non 
fe  intromittat.     Br.  Challenge,  pi.  96*  cites  8  AfT.  31. 

5.  If  the  plaintiff  names  6  perfons  to  the  flieriff  or  under-lhcriflF  t$ 
put  into  the  pannel,  and  delivers  to  him  their  names,  and  a  long  time 
after  before  the  return  ofihepannel  he  countermands  this  by  letter,  and 
deiires  that  he  will  not  put  in  thofe  upon  any  account,  i£  the  Jheriff 
accepts  the  countermand  and  puts  others  mto  the  pannel,  this  is  good  $ 
but  if  he  puts  any  rf' thofe  into  the  pannel  firft  named  to  him,  this  is 
not  good,  bi^t  quamable  notwithftanding  the  countermand.  Agreed 
per  tot.  Cur,  Dal.  24.  pi.  3,  4  &  5  Pb.  &  M«  Anon. 

mTs)^^  (P.  c)  Challenge  to  the  Array,  Jt  what  Ttm 
(N.  i>.  ^).        they  may  challenge  the  AvraLy  Jor  want  of  Medietas 

Linguae. 

*d 'T*"'  f  '•  F)  '9  ^^'  35'*  "^S'  Spinola,  In  an  a£lion  of  debt  againfl  an 
cites  s.  c.  alien,  2i  general  venire  facias  was  awarded,  and  at  the 

—Trials  ^rial  the  alien  challenged  the  array  becaufe  he  was  alien,  and 
24mT/o  P^^y^^  ^^  ^^^^^  medietatem  linguae ;  but  adjudged  that  he  fhall 
cites  s.  c.  not  have  ic,  becaufe  it  was  his  laches  that  he  had  not  informed 
accordingly,  fhe  Court  of  it  before  the  qward  of  the  venire  facias*     Contra^ 

danding  Stamfisrd^s  opinion  to  the  contrary,  and  the  books  by  him  cited  in  h|s  PL  Cor.  foL  159* 

»H:^wk.  PI.       [2.  Where  an  iflue  is  joined  between  a  denizen  and  an  alien, 

43-^^43^*^   and  a  venire  facias  awarded  pro  medictate    linguae,   and   the 

Jberiff  returtis  12  'denizens  and  12  others  for  aliens,  where  in  truth 

there  are  not  12  aliens  ncr  6  aliens  r^urned*    In  this  cafe  it  fccms 

that 


diat  the  alien  may  challenge  the  array,  for  otherwife  he  has  no 
remedy  if  he  fliall  be  concluded  by  the  return  of  the  iherifFj 
for  a  man  may  challenge  for  default  of  hundredors^  though  the 
flicriff  returns  fufficient  for  hundredors.  P.  9  Car,  R  R.  be- 
tween Atlewat  and  Shilling,  it  [beingj  moved  in  arreft  of 
judgment.] . 

£239  J 

(P.  €•  2)     ChaHcnge  to  any  of  the  4  Knights.  Taken  pfV(x-<«< 
and  tried,  before  whom,  and  how,  (v.  d.  3) 

t.  TN  writ  of  right,  the  parties  votre  at  iffia  up9n  the  righty  and  at  J^' ^  ^IfJc- 
■*  the  day  of  the  return  of  the  venire  facias  returnahle  by  the  4  cites  S.  C  * 
hnjgbtSy  the  tenant  challenged  one  of  the  4  knights*  And  per  Choke  J. 
he  fliall  not  have  the  challenge  before  us»  but  before  the  parties  in  the 
houfe  when  the  four  knights  are  making  eleciion  of  the  grand  affife,  by 
which  it  was  awarded  accordingly,  and  the  tenant  oufted  of  the 
challenge.     Br.  Droit  de  Re£lo,  pi.  12.  cites  15  E.  4.  i. 

2.  And  if  any  of  the  4  knights  are  challenged  there,  thisfbatl  be  Br*  Chd. 
tried  by  the  other  three^  and  if  another  bi  challenged^  ttfball  be  trud  J.^^%^'^ 
hy  the  other  ttvo*     Br.  Droit  de  Re^o,  j>l.  I2.  cites   15  £.4.  i. 

per  Choke  J. 

3.  jtnd  if  the  knight  be  found  favourable,  he  fhall  be  ftruck  ^'  ^^^\ 
out-    Br.  Droit  de  Refto,  pi.  12.  cites  15  £•  4.  i.  per  Choke  J.  citSVc7* 

4«  And  if  three  knights  he  challen^ed^  then  another  writ  to  caufe  P*  ^  ,  1. 
to  come  3  knights  ihall  be  awarded  ;  for  no  challenge  can  be  tried  ciie$  S.  C» 
hut  by  two  at  the  leajl^    Br.  Droit  de  ReiSlo,  pL  12.  cites  1 5  £.  4.  i. 
per  Choke  J. 

5.  Challenge  to  the  4  knights  muft  be  made  tipon  their  appear" 
ancii  for  when  they  are  fwom  they  are  not  challengeable.  Per 
omnes  Jufticiarios.    DaL  6Z.  pi.  36.  6  £liz«    Squirrey  v.  Read, 


(Qj^c)     Challenge  to  the  Array.     Before  whom  it   fo<?644. 

may  be  taken.  ^— nr— ^ 

ri.  iN  writ  of  right  challenge  may  be  to  the  array  before  the  ?''^^J?"^. 

I 

(R.  c)     Challenge  to  the  Jurors    Before  whom  it 

may  be  taken. 

t  »P  Chil« 

[i.  IN '  wnV  j^  r/]^^/ challenge  maybe  to  the  jurors  before  the  wv^^^^ 
*  4  knights*     7  H.  4.  20.]  citw  S.  C. 


S4 


«» 


Crfat 


(S,  c)     Challenge  to  the  Array.     At  what  Time  It 

may  be. 

■ 

After  the      [x-  iN  writ  of  right  ^  If  the  pannel  be  returned  by  the  4  hmghtSy 
^tom  made  1  ^j^^  parties  (hall  not  have  challenge  to  the  pannel  after,  be- 

faiightst  the  caufe  they  might  have  taken  it  before  the  4  knights.  7  H«  4.  ao.] 

parties  fliall 

not  have  challenge  either  to  the  pannel  or  the  polls.    Br.  Challeoge^  pi.  35.  cites  S.  C-  ■        Triah 

per  Paity  142. 

The  iz  btfare  any  ajftnti  nay  he  cbaileHged  befare  the  4  kntgbtt  elf(fort\  but  after  aflent  or  return  of 
the  pannel  before  the  jultices,  there  flull  be  no  challenge  to  the  panad  nor  to  the  polls.  Ca 
IJtt.  »94.  a. 

[2.  In  qjjifef  if  the  array  be  challenged  and  affirmed,  and  re- 
mains for  default  of  jurors,  and  after  dtfcontinued  by  the  not  coming 
cf  thejujiices  ;  upon  the  re^aitachment  the  array  may  be  challenged 
again ;  for  the  firft  challenge  does  not  appear  of  record,  but  onlf 
the  original  and  the  pannel.     13  H.  4.  10.  a.b.] 
J&r.  Chal-         [3.  If  a  principal  pannel  and  oGto  tales  are  returned,  after 
Icnge,  pL      challenge  to  the  polls   of  the  principal  and  taleSy   and  thii  iried^ 
^4a^aiet     ^^  challenge  can  be  to  the  array  of  the  o5lo  tales.     34  Aff.  6. 

adjudged.] 
BrownLiiy.  [^,  If  the  plaintiffj  before  any  venire  facias  awarded^  [fays']  that 
Bakis-  ^'  '"^  of  the  blood  of  the  fheriff^  or  any  other  principal  challenge  be- 
T«R,  s.  c.  tween  him  and  tne  flierifF,  and  upon  this  prays  a  venire  facias  to 
thia  chal-  jh^  coroners,  and  the  defendant  denies  the  caufe  of  the  challenge^  and 
iSudm?  fo  ^"^  w^^'  ^*  awarded  to  the  flieriff,  the  defendant  ihall  not  have 
naught  by  the  fame  challenge  to  the  array,  which  was  before  alleged  by  th« 
all  the  plaintiff,  and  denied  by  himfelt.] 

judges.*^       * 

Hutt.  24.  S.  C.  fays,  that  Hobart  and  Winch  held  thia  denial  not  peremptory  to  the  defendant  5  for  that 
the  time  of  challenge  is  not  tilt  the  jary  are  fworn  ;  but  Hutton  fays  he  held  the  contrary,  becauie  he 
might  have  confeffed  the  furmife,  and  io  have  had  time. 

[5.  But  in  this  cafe  the  defendant  may  challenge  the  array  ^or 

*  ^!_?'  ^f ^  *  other  caufcy  as  if  the  plaintiff  alleges  a  confanguinity  between 

by  wincV    his  own  feme  and  the  (herifi>  and  this  is  denied  by  the  defend- 

and  Hobart,  ant,  and  upon  this  procefs  goes  to  the  iherifF,   the  defendant 

bat  Hutton    ^^^^  ^f^^^  challenge  the  iarray  for  confanguinity  between  the 

M0.895.pl.  plaintiff  himfelf  and  the  fherifF;  for  this  is  another  caufe  than 

1159.  Eyre   xJtiTX  which  was  alleged  by  the  plaintiff;  and  though  the  defend- 

M^w^     ant  might  at  firft  have  had  the  writ  to  the  fheriff,  yet  inafmuch 

feck,  s.  C.    as  it  is  not  to  acknowledge  a  falfity,  and  he  cannot  have  it  with« 

out  conufance  cf  a  falfity,  he  fhall  not  be  eflopped  to  take  the 

challenge.     Mich.  16  Ja.  B.  between  Aier  and  Banister,  by 

Hubard  and  Winch,  but  Hutton  e  contra.] 

Trials  per  [6.  if  upon  the  return  of  the  jury  they  do  not  appear,  by  which 

Pais,  1 15.     ^^  plaintiff  prays  a  tales,  and  after  the  jury  is  made  full  by  the  tales^ 

^^_'_  \  the  plaintiff  may  afterwards,  before  any  juror  fworn  ^  challenge  the 

f  FoL  645.  whole  pannel  f  jftr  an  exception  to  the  fheriff ;  for  there  can  be  no 

t.  ^^m  ^  exception  to  the  pannel  or  the  polls  till  a  fiill  jury  appears }  fo  that 

Hob.  235.  *  .  ^Q 

pi.  »97.— 


Ctiat  1:  HO 

the  jury  not  appearing  full,  there  was  a  neceffity  to  have  a  talcs,  s.  p.  a 
or  otherwife  the  challenge  could  not  be  taken.     Hobart's  Re-  ?,*7^/*'^' 
ports,  cafe  296.  b^^ween  Vicars  and  Langham  adjudged.]  c  ,j"^**^' 

[7.    The   plaintiflF  may  challenge  the  pannel  at  the  return    [  241  ] 
thereof  for  cmfanguinity^  ^^'^J'y  ^>   ^c.   to  the  defendanty  and  Mob.  235. 
is  not  eftopped  by  fuing  out  of  the  venire  facias  to  take  this  ^  i^^kTpi. 
diallengc.     Hobart's  Reports,  cafe  apd.  between  Vicaus  and  c.411.  cap* 
Langham.]  43.t:x. 

8.  After  the  return  of  the  pannel  made  by  the  ^  knights^  the  parties 
fliall  not  iiave  challenge  to  the  pannel,  nor  to  the  polls  before  the 
jufticcs.  Br.  Droit  de  Redo,  pi.  6.  cites  7  H.  4. 3.  30.  &  fimi- 
litcr.    39  E.  3.  2. 

;.  It  feems,  that  after  challenge  to  the  array  tried,  the  party 
cannot  challenge  the  array  again  for  another  caufe  j  for  then  it 
fiiould  be  infinite.    Br.  Challenge,  pL  155.  cites  4  H.  7.  8. 

1 0.  In  trefpafs  iflue  is  joined  at  the  nift  prius^  the  defendant  makes 
default^  this  default  is  recorded  ;  at  the  fame  ni(i  prius  a  protec* 
tion  is  caft  for  the  defendant,  and  recorded  alfo  upon  the  return 
of  the  poftea ;  the  prote£lion  was  difallowed  in  C.  B.  At  the 
trial  of  this  ijfue  afterwards^  at  the  prayer  of  the  plaintiff ,  the  de- 
fendant fhali  lofc  his  challenges  to  the  array  and  the  polls ;  for 
he  has  made  default,  but  his  evidence  has  not.  By  the  Juftices 
of  both  Benches.     Jcnk.  1 19.  pi.  38. 

1 1 .  The  array  cannot  be  challenged  after  a  juror  is  fworn.  S.  P.  Sty. 
Jcnk.  310.  pi.  88,  \l^\^!^ 

Mich.  1649. 

12.  If  the  principal  pannel  do  once  s^pear  full,  then  the  chal- 
lenge muft  be  taken  to  the  pannel  before  any  befwdm,  or  clfe  it 
comes  too  late.     Hob.  235.  pi.  297.     Vicars  v.  Langham. 

13.  Where  the  plaintiff fues  his  venire  facias  to  ihefheriffy  he  13 
not  eftopped  thereby  to  challenge  the  pannel  for  any  caufe  mat  was 
before  the  ifenire  facias.  And  though  zjurror  may  be  challenged  for 
a  caufe  which  has  ht^enedfnce  he  nvasfworny  yet  the  pannel  cannot 
be  fo ;  for  no  ill  affefkion  of  the  IheriflF,  aridng  fince  the  jury 
fworn,  can  make  the  jury  fufpefted,  that  was  impannelled  before. 
Hob.  235-  pi.  297.     Vicars  v.  Langham. 

14.  Challenge  may  be  after  a  tales  prayed :  for  no  challenge  can 
be  until  the  jury  is  full.    Trials  per  Pais,  1 15.  (145.) 

^T.  c)     Challenge  to  Jthe  Jurors.     Who  may  take  it. 

The  Court. 

[l.  iF  an  abbot  recovers  in  a  realaBion,  upon  which  a  quale  jus  iffues^ 
^  and  the  jury  [is]  returned,  the  Court  Ihall  ele£l  2  triors  of 
the  pannel,  and  fhaH  charge  them  to  inquire  of  every  one  of  the 
rcfidue  of  the  jurors,  whether  he  has  fufficiint  franhtenementy  and 
whether  he  be  within  the  diflrefs  of  the  abbot ^  and  whether  he  be^« 
vourable.     20  H.  6.  38.  b.J 


•4*  ^tial 


(U.  c)    Challenge  to  the  Jurors.     FFbo  tnay  take  it* 


9r.  Ch^ 

leofe,  pi. 
»o8.  ci;ei 


"^     [i»  iN  a/^ffy  if  the  <«M;if  anfwers  by  Ifoilff  the  Aflf/jr  may  chal* 
Utt  lenge  the  jurors.     aoAfllio.] 

S.  C. ^^  He  (hall  have  all  chalkoges  to  the  array  and  polU  it  hia  mafter  fliaU  have.    Coatnry 

•£  an  attocivy-    Br.  AiTiiey  pL  383.  cities  9  H.  7*  24. 

2.  In  trefpafs  By  hujhand  and  imfe^  the  defendant  pleaded  not 
guilty  ;  and  the  hujhand  only  made  a  chalknge,  that  he  was  fcrvant 
to  one  of  the  flierins»  and  prays  a  proccfs  to  the  coroners  5  and  the 
defendant  denies  the  challenge  j  and  therefore,  notwithftanding 
the  challenge,  the  venire  ifiued  to  the  (herifFs.  And  after  a  trial 
exception  was  taken,  becaufe  the  woman  did  not  join  in  the  chal- 
lenge ;  and  it  was  held,  that  the  hufband  and  wife  fhould  join  in 
the  challenge,  although  the  caufe  of  challenge  proceeded  from 
the  hufband  only  5  but  after  trial  it  was  aided  by  the  ftatute  of 
jeofails,  and  judgment  given  for  the  plaintiflf.  Brownl.  234.  Hill, 
1 2  Jac.    Wright  v.  Moun£ton. 


s«(i.d.2).  (X.  c)     Challenge.    Between  whatPerfons  thelffbe 

being)  a  Challenge  may  be.     Wi^^^  tbe  King  is 
Party.     . 

» 

Trids  per      [  I .  VfTHERE  the  king  is  party  to  an  ijfue^  no  challenge  ihall  be 

W«,ix7.  VV    to  the  array.     ♦  38  Aff  lo.l 

110.  (ISO.)  JO  y  ^ 

*  Br.  Challenge,  pi.  141.  cites  S.  C.  per  Green,  hut  adds  quaere ;  for  no  aniWer  wai  given  to  i^ 
and  that  in  the  fame  year,  pi.  %%,  the  deftndaot,  in  iffike  between  him  and  the  king,  challenged  a  joror, 
a«d  was  compelled  to  ihaw  hit  caufe  JomedUtely,  becaufe  the  king  wag  party. 

Kote,  at  the  [2.  jincicntly  upon  liTues,  wher^  the  king  was  party>  a  chal* 
Wfoirthr"*  ^^^^  might  be  taken  to  the  array,  or  to  the  poUs^  vritbwt  caufi 
fiat.  3:»£.    fievjn.    In  time  of  E.  !•  83.] 

].theii;>;  [3*  But  Qtherwife  it  is  at  this  day.  Time  of  £•  I.  83*  Sai4 
I^t/lJ*  to  be  agreed  by  king  and  counciU-  See  the  ftatute  in  magna 
feremp^tlr'Jy,  chaita,  fol.  132*  Called  ordiuatio  de  In quifitionibus*] 

wthoot 

ihewing  caufe,  bet  only  that  they  were  not  good  for  the  king,  and  without  being  limked  to  any  nnniber, 
But  this  was  mifchlevous  to  the  fubjed,  tending  to  infihice  delays  and  danger,  and  therefore  it  is  itu3td 
mucd  de  e^tm  licet  pro  domino  rege  dicatur,  quod  juratores,  &c,  non  funt  boni  pro  rege,  non  piopcer 
hoc  remaneant  inquifitiones,  &c.  fed  aJSgnent  certam  canfam  talumnittyScc  wboeby  the  kiagia  now 
cefiralned.    Co.  Litt  156.  b.  (q).— — S.  P.    Trials  per  Pais,  148.  (177.) 

Br.  ChaU  [^,  If  Jt  hcprefented  that  J.  S.  has  done  a  nufance  to  Londcn^  and 

lo7*citM  the  people^  and  an  ifluc  is  thereupon  between  the  king  and  him, 

S.  c.  it  is  not  any  challenge  to  the  array  that  it  was  made  by  tbejberiffof 

Trials  per  Middlefsx,   %vbo  is  deputed  and  removeable  by  the  commonalty  if 

(^47.)!!!.  London^  becaufe  it  is  the  fuit  of  the  king.     19  Aff.  6.  adjudged.  J 

land 

parties  are 

at 


CraE.663.       J  J.  In  a  m^fj^r^j^r^  ^  ^m/ brought  againft  U^e  queen  yjr 
U.'HttS:    '^  ^^^^  ^^  ^^  queen,  by  the  npnagc  of  J.  S.  if  the  particj 


it  UTue,  It  is  a  good  challenge  to  the  array  for  the  queen,  that  the   r^.  .y—   ^ 
Aerif,  who  made  the  pannel,  ivar  ♦  wUiin  the  dijlrefs  of  the  plains    *  FoL  §^^ 

I  My  though  every  fubjed  owes  greater  favour  and  obedience  to  ^ iTT^ 

the  qucen>  by  reafon  of  his  allegiance,  than  to  any  lord  by  reafon  ^^q[  ^.  * 
of  his  tenure.    P.  41  £1.  B«  R.  between  the  Lord  Hunsqon  and  cordingiy. 
THE  Queen.]  -^^-^ 

117.  (147.) 

[6.  Where  the.  king  is  file  party  to  an  xfluc,  yet  the  other  may  X  Br.ch«i- 
take  a  principal  challenge.     Contra,  %  19  All'.  6.  J  **"^'  .p^ 

s.  c. 
[7.  If  an  iflue  be  between  the  king  and  another,  upon  zprefent^  Br.  chd- 

ment  that  he  has  done  a  nufance  to  London^  and  other  people  of  the  ^^l^^'^l^ 

iangdomj  the  defendant  may  challenge  a  juror  that  he  tuas  one  of  the  s.  d. 

pnfentars.     19  Aff-  6.  J 

[8.  Mich.  2  H.  4.  B.  R.  Rot.  30.  An  array  is  qualhed,  bc« 
came  it  was  made  by  the Jbertff  in  favour  of  the  king^  v)bo  was  plain-* 
tiffin  the  oBionJ] 

[9.  But  it  is  not  any  challenge  to  the  array,  that  the  (herifFfa-  S.  P.  Ov 

\t>ured  the  king  more  than  the  party,  becaufe  he  ought  fo  to  do,  by  H'^v  ^56- 

reafon  of  his  obedience.     22  £•  4.  Challenge,  63.  J  per  Pais^ 

220.(150.) 

[lo.  In  a  quare  tmpedit  by  the  king  againft  J.  S.  if  they  ar«  at 
iffiie,  it  is  not  any  principal  challenge  to  2l  juror  for  the  defendant, 
that  he  mms  of  the  livery  of  the  Hug  ;  but  he  ought  to  conclude^  and 
Jo  favourable.     3  H.  6.  Challenge,  17.] 

[11.  Upon  an  iflue  between  the  king  and  another,  it  Is  a  good  s,  P.  Co. 
challenge  that  tia^fheriffnuas  valet  ofthf  crown  of  the  king,  orfuch  ^'|^>'^^ 
memalfervant.     22  E«  4.  Challenge,  63.]  TrUUper 

Pais,  117.  lab.  (ija) 

12.  Traverfe  againft  the  king.    They  were  at  iffuc,  and  the  §  It  is  no 
hug  challenged^  inafmuch  as  the  Jberiff  who  made  thepannel  was  coufin  ^*J?    ^f^ 
of  the  plcdntijfi  and  it  was  admitted  a  good  challenge,  and  yet  it  king  is 
was  faid  that  a  man  cannot  challenge  $  againft  the  king,  to  fay  P^rty,  to 
that  a  juror  is  fervant  or  favourable  to  the  king.     Br.  Challenge,  ^^J^^fJ^ 

pL  154.   cites  4  H.  2.  rant  t9  the 

king,  or 
tut  be  is  favourable  to  tbe  king,  becaufe  every  man  holds  his  land  mediately  or  imihediately'of  the  king, 
and  all  iubjeds  ought  to  bear  their  fivour  to  the  king.    Keiw.  102.  a.  pi.  3.  Mich.  24  H.  7.  i.  Nom 
k  the  calc  of  Genney  t.  Brand.  ■  S.  P.  Trials  per  Pais^  149.  (X77-) 

13.  By  which  the  plaintiff  prayed  venire  facias  to  the  coroners^ 
wnd  fend  that  there  were  f even  coroners,  and  three  were  his  coufins,  and 
frayed  venire  facias  to  the  four,  fo  that  the  three  fhould  not  inter^ 
meddle ;  and  it  was  awarded  accordingly ;  but  hcfhalljhew  how 
€oufin^  and  fo  he  did.     Br.  Challenge,  pi.  154.  cites  4  II.  2. 

14.  And  if  thtferjeantsfax  that  they  were  not  couftns,  the  pannel 
fliall  be  made  by  all,  and  the  king  ihall  not  have  challenge  to  it 
after.    Br.  Challenge,  pi.  154.  cites  4  H.  2. 

15.  But  the  king  may  fhew  other  matter  to  challenge  the  fame 
wroners,  or  may  (hew  other  cofinagd  which  the  party  ihall  not  fhew, 
^  ilwas  faid)  but  quxre.    Br.  Challenge^  pi.  154.  cites  4  H.  2. 
^  x6.  Ifui 


«43 1  ®^rfalt 

J5*f  a  mitt  1 6.  IJjfue  betnveen  the  ling  and  the  party  for  hreaking  the  peare, 

have  fuch  ^^^  ^^  army  was  challenged  for  the  king,  hecaufe  it  was  favourably 

challenge  made  at  the  denomination  of  the  defendant.     And  it  was  agreed  that 

0^aiffft  the  the  king  may  have  fuch  challenge,  and  he  may  challenge  the  polls 

Chiiiengci  fir  favour  j  quod  nota.     Br.  Challenge,  ph  155,  cites  4  H.  7.  8. 

pi.  1 55.  cites  4  H.  7.  8. 

1 

17.  The  king  may  challenge  the'  array  for  favour.  Co, 
Litt,  156.3.  (o). 
S.  p.  Tnali  1 8.  fThere  afuhjeEl  may  challenge  the  array  for  unindifierency, 
^  ^Ti*  )  ^^^^  ^^  ^'^^  being  party  may  alfo  challenge  for  the  fame  caufe,  as 
^iAA\  ^^"^  kindred,  or  that  he  has  part  of  the  land,  or  the  like.  Co, 
*-    ^^  Litt.  156.  a.  (e). 

19.  It  is  a  good  challenge  to  fay  xiitfheriff  or  juror  bears  grudge 
$r  malice  to  the  defendant^  where  the  king  is  party.  Trials  per 
Pais,  149.  (177.) 

(Y.  c)   Challenge.  What  Perfons  may  be  impanneUei^ 
[iJi  refpeSl  of  their  Quality  or  Degree, "] 

Aftdbeeiufc  [1/  iN  a  writ  of  ripht  a  baron  of  the  realm  ought  not  to  be  im^ 
^  ^i'd'  pannelled  of  the  Inqueft  ;  but  it  (hall  be  good  challenge tQ 

jury,  he       cxcufc  him,  if' he  be  impannelled.     22  £.  3.  18.J 

hrooght 

writ  out  of  Chancery  that  he  was  a  baroo,  and  upon  examination  it  was  found  that  he  and  his  ancedori 
had  held  p2rt  of  the  barony  time  out  of  mind,  and  thoreforc  he  was  difcharged  by  judgment,  by  good 
advice.  Quod  nota.  Br.  Challenge,  pi.  21 1<  cites  48  AfT.  6.  — Barons  who  are  lords  ihail  not  be 
impannelled' upon  inqocfts  nor  aflifes,  ice.  if  their  prcfence  be  not  neceJTary ;  but  they  ihall  have  a  wric 
«nto  the  fherift'to  dilcbarge  them.    F.  N.  B.  165.  (D). 

Trials  per  ^2,  Thc/ame  hw  in  other  writ.     48  Aff.  6.  adjudged.] 

In  a  writ  [3.    In  a  writ  of  right  the  inqueft  ought  to  be  all  of  inighis, 

5*  right  4     22  E.  3,  18.  39  E.  3.  2.  b.] 

returned,  who  cppeared  at  the  bar  Without  tbnrfwrdi  \  but  the  Court  told  them,  that  they  ought  to  be 
gtadlis  cindi,  and  that  it  was  agocd  challenge^  if  they  were  not ;  whereupon  they  went  A^om  the  bar,  and 
put  on  their  fwords,  and  came  back,  and  w;re  fworn  to  make  the  pannel,  and  the  next  day  they  came 
^ladiis  cindli,  and  put  in  the  paaneL    Mo.  67.  pL  181.  Trio.  6  Eliz.     Squire  t.  Read.  Bait 

Sber.  68.  pL  36.  S.  C.  accordingly. 

Trials  per  f^.  In  a  writ  of  right,  a  banneret  may  be  impannelled  of  the 
Pais,  118.    jj^qy^ft    and  he  (hall  not  be  excufed  becaufe  he  is  a  banneret 

22  £•  3.  18.  adjudged.]. 
It  was  ad-         [5.  In  a  writ  of  right,  afcrjeant  fhall  not  be  impannelled  of  the 
where^^ccr  i^q^cft,  i//A^^  are  knights  covenable.    22  E.  3.  18.  39  E.  3.  2.  b.] 
hparty,'^  }  ^-   But   othcrwifc  it   is,   if  tlnre  are  not  knights  covenabUm 

either  plain-  22  E.  3.  18.  39  E.  3.  2.  b.] 
tiff  or  de- 
fendant, %  or  more  knights  mult  be  returned  of  the  jury.  And  !t  was  (kid  that  in  Cumberland  the'e  war 
but  one  freeholder  who  was  a  knight,  befides  Sir  Richard  Stote,  a  ferjeantat  law.  And  the  Court  weit 
©f  opinion,  that  rather  than  there  (hould  be  a  failure  of  juftice,  a  ferjeantof  law  ought  to  be  retorned  a 
juryman ;  forlhis  privilege  would  not  extend  to  a  cafe  of  neccflity.  2  Mod«  182.  Hiil  a8  U  29  Car.  2. 
B.R.  North umba  land  Countef»'s  cafe. 

7.  DroJk 


7.  Droit,  liht  parties  joined  the  mife^  and  proeefi  to  thejberiffto 
taufeto  come  4  knights  to  chufe  the  grand  ajjife^  'who  returned  2  knights 
and  2fir/eantSf  and  that  there  were-  mo  more  knights  in  the  fame  county, 
vfhich  were  not  of  tie  affinity  of  the  one  party  or  the  other.  And  per 
Thorp,  the  return  is  not  fufficient ;  for  the  parties  may  challenge^ 
if  it  be  fo ;  and  after  they  were  admitted  ex  aifenfu  partium,  &c« 
But  it  feems,  \i  x!tii  fberiff  returns  gentlemen^  and  calls  them  knights^ 
this  is  fufficient,  and  not  traverfahle  whether  they  are  knights  or  no  ; 
for  the  attaint  is  24  milites,  and  yet  they  return  gentlemen,  and 
aiter  they  chufe  16  knights  of  themfelves  gladiis  cinflos,  accord-  - 
ing  to  the  form  of  the  writ ;  and  for  want  of  knights  they  may 

diufe  others.     And  fo  it  feems  of  the  return  of  the  4 ;  and  fo    [  245  j 

it  is  faid  per  Thorp,  that  if  he  returns  2  knights  and  2  others, 

where  there  are  no  more  knights  in  the  county,  this  fuffices. 

And  fo  fee  i6.  fo  that  the  grand  jury fbalf  be  always  more  than  12, 

as  it  feems ;  and  if  the  parties  will  challenge  they  may ;  and  if 

Aey  challenge  any  of  the  4  knights,  this  fhall  be '  tried  by  the 

other  12  knights;  and  after  they  went  afide,  and  chofe  a  jury, 

and  certified  it  to  the  Court,  and  the  parties  aflented  to  it.     Bn 

Droit  de  Re£to,  pi.  t8.  cites  39  £.  3.  2. 

8.  In  writ  of  rights  writ  iffued  to  thefheriffto  return  4  knights  to  ?*''J^^ 
chufe  the  grand  afftfe  returnable  tali  drV,  and  the  flierifF  returned  that    ^  6.^  cint 
there  were  no  knights  but  hurgeffes^  by  which  another  writ  iffued  re--  7 1^4.3.2^ 
tumabU  immediately  ;  by  which  the  4  knights  were  demanded^  who 

came  to  the  bar  gladio  dnBoSy  &c.  And  fo  it  feems  that  he  may 
return  them  knights  though  they  are  not  knights.  Br.  Retorn  de 
Briefs,  pL  io6.  cites  7  H.  4. 


{Z.  c)     Challenge*     What  Perfons  ou^bt  to  be  im- 

pannelled, 

[1.  iN  an  attaint  upon  a  recovery  byfalfe  verdiB  in  an  afftfe,  fome  Ca  Lite. 
■*  knights  ought  to  be  returned  in  the  pannel.     1 7  £•  2.  At-  ^^J^^^ 

(H7-) 

[2.  And  if  there  are  not  any  knights  in  the^hundred  where  the  Trials  per 
land  Hes,  they  fhall  be  returned  out  of  the  county,     17  E.  2.  At-  (*,^'^\'jf;^ 
taint,  Cg,}  The  '4 

kniibn  uM 

to  thttjt  16  hnigbts  of  tbemfelvefy  and  of  others  to  have  tried  the  grand  affife,  and  writ  iflued  to  the 

/>$nfftoa»ft  them  to  come,  who  anfivered  that  there  tvere  not  fi  maty  knights  then  ;  by  which  the  4 

i^igbts  were  refummoned  to  tbufe  knghti  from  the  county  next  adjacent,     Br.  Jorors,  P^  45*  ^^ 

J 3  £.  3*  and  Fitzh.  Trial,  py...^— .  Br.  Vifne,  pi  iqz.  cites  33  £.  i.  aad  Fitsh.  Trials  97, 
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fc.(A.d.z).  ^2^  f^  2)     Challenge.    FreeboU  nccejfarj,  or  dot. 

In  what  Cafes. 

S.  P.  a  H.  I .  T>T  the  ftatute  8  H.  6.  cap.  ap,  Inft^iencj^  or  default  af 
^  '  *  J  -'-^  franhtenement^  is  «rf  fl«j  challenge  to  edieni  who  arc  tm^n^ 
i— 2  Hawk,  nelled  loitb  Englijh  ;  but  yet  it  feems  to  be  a  challenge  to  the  Eng* 
PL  c.  419.  lyh  who  are  impannelled  with  the  aliens  \  for  the  words  of  tiui 
«ap.43-f05-  ilatutc  rely  all  upon  aliens.     Staunf.  lib.  3.  160.  b. 

2.  4  if.  8.  cap.  3.  enads,  That  the  Jheriffs  of  London  are  f«- 

j^owcred  to  impannel  perfons^  being  citizens^  vfho  have  goods  to  the 

value  of  an  hutidred  marks^  nohojball  be /worn  and  oB  as  other  per* 

fins  who  have  lands  to  the  value  of  d^os.  per  ann. 

But  sot-  3.  23  H.  8.  cap.  13.  enafls,  That  every  perfon^  being  a  freeman 

vitbftand-     Qf  any  city  or  town  corporate^  and  vforth  in  moveable  goods  and  fab* 

facing  for    j^^''^^  ^  ^^^  Value  of  40/*  fhall  be  admitted  in  trial  of  murders  and 

cities,  bo-    felonies  in  every  feffions  and  gaol  delivery  to  beholden  for fuch  cities  and 

cDughs,  and  ta^fgj  corporate,  albeit  they  have  no  freehold^  provided  that  this  08 

partte,^thCTe  ^  ^'  extend  to  any  knight  or  efquire  abiding  in  or  reforting  to  any  fuch 

II  no  exprefi  city^  iff  Cm 
iating  of 

jny  trial  contrary  to  the  pnmew  of  this  ftatute,  and  made  good  by  Tome  other ;  and  therefbre  it 
may  be  argued  chat  the  trial  of  felonies  in  towns,  by  jurors  worth  40 1.  in  goods,  by  virtue  of  this  fia- 
tute,  is  no  longer  lawful,  It  not  being  a  trial  by  ufage  but  by  ftatnte.  Yet  feeing  4  fc  5  *  W.  ft  M. 
feems  pUinly  to  have  a  view  to  trials  in  counties  only,  and  the  ftatute  of  16  &  17  Car.  2.  cap.  3.  which 
IS  penned  almoft  in  the  very  fame  words,  was  taken  no  way  to  alcer  the  former  naethod  of  trials  in 
towns,  lead  it  ihould  caufe  a  failure  of  juftice;  and  it  being  generally  impradicable  to  geta  fofficient 
ftumber  of  fuch  freeholders  as  the  ftatute  requires  in  towns,  it  feems  a  leafonable  conftrudion  of  4  As 
5  W.  9c  M.  that  the  trial  by  23  H.  8.  ftill  condnues  lawful,  as  before ;  but  it  hath  been  agreed,  diat 
fcr  trials  in  London  for  high  treafon,  every  juror  ought  to  have  fuch  freehold  or  copyhold  as  is  !•• 
quired  by  4  ft  {  W.  &  M.  •«  Hawk.  PI.  C.  417.  cap.  43.  C  «4. 

♦£246] 

4.  In  the  arraignment  of  W.  T.  for  treafon  for  comparing  & 
imagining  the  death  of  the  king,  it  was  agreed  by  the  juftices, 
that  though  he  was  an  efquire,  ne  might  and  ought  to  be  tried  by 
common  merchants,  or  other  hone/i  and  lawful  men,  who  could 
expend  40/.  of  franktenement,  ^  if  he  be  worth  100/.  in  goods,  he 
might  be  fworn  for^eafon,  &c.  And  fo  the  ftatute  which  fpeaks 
of  people  of  his  condition,  has  always  been  put  in  ure. '  D.  99.  b. 
pi.  67.  Pafch.  I  Mar.    Thomas's  cafe. 

5.  In  inferior  courts  it  is  needlefs  in  the  diftringas  to  return  the 
jurors  quorum  quilibet  habet  fo  much,  becaufe  die  ftatutes  only 
include  the  greater  courts,  i  Keb.  189.  pi.  170.  Mich»  1  jCar.  2. 
B.  R.    Hclier  v.  Gray. 

Skin.  91.  6.  In  an  information  in  the  nature  of  a  quo  warranto  again/lfe* 

Tki  Kxko  ^^^/  citizens  of  Worccfter,/?r  ufmg  feveral  liberties  and  franchifes 


▼.   TBI 


City  or  »n  the  faid  city,  the  counfelfor  the  defendant  challenged  the  polls,  for 
WoacEs-  that  the  jurors  had  not  any  freehold  within  that  city*  The  judges 
ays*thc  ^  debated  this  matter,  and  feemed  to  think  it  no  good  chaUenge, 
Court  feem-  becaufc  the  ftatute  2  H.  5.  cap.  5.  doth  not  extend  to  cafes  where 
cd  to  doubt  the  king  is  party ;  and  the  ftatute  35  if.  8.  ra/.  8.  extends  not  to 
^intji'be.  ^^'^-^  and  corporations,  but  to  thejheriffs  of  counties  at  Utrpi  for  if  t 
inginAutf  5  panncl 


L 
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pmA  made  in  corporations  muft  have  freeholders.  It  muft  like-  which  w»  « 
wife  have  6  hundredors,  which  cannot  be  in  any  corporation  5  ^^^'^^  j^, 
and  fo  27  Eliz.  cap.  6.  therefore  the  jurors  in  corporations  muft  fdf,  and 
not  be  as  at  common  law.   It  is  true,  in  Cro.  Eliz.  413.  Blunt's  ^"f^f  g.8. 
cafe,  it  is  faid  that  there  ought  to  be  fome  freeholders,  but  that  [J<^^i. 
cannot  be  intended  in  corporations,  becaufe  in  many  there  are  no  ntoa,  whick 
freeholders  at  all,  and  fo  there  would  be  a  failure  of  juftice ;  and  *^»  ^****«* 
fuch  a  challenge  was  never  made  In  any  trial  at  nifi  prius  in  Guild-  ^^iJ^e- 
hall|  London ;  and  it  would  be  inconvenient  after  fo  long  prac-  and  chat 
tice  to  die  contrary  to  adniit  fuch  a  challei^.    Raym«  484,  Hill.  ^^ 
34&35  Can  2.  B.  R-  The  King  v.  Higgins.  m^hjh!^ 

pen  a  faihue  of  jaftio.  ■And  Ibid.  106.  pi.  5.  PaTch.  ^5  Car.  t.  B.  R.  the  Court  commandei 

J9dgmeatu>  be  entered,  and  refufcd  the  counfel  to  argue  whether  waot  0/  freehold  be  a  challenge  to  thm 
polli,  harbg  by  opinion  liJcewite  of  the  jiidtcea  of  C.  B.  over- ruled  it  at  the  trial— ~»Veot.  366* 
•  Tbe  King  v«  Higgini,  S.  C.     And  it  being  moved  in  arreft  of  judgment  upon  this  point,   tfas 

Covt  wooM  not  admit  tht  matter  to  be  debated,  though  divert  piecedenca  of  like  nature  were  cffdti^ 
becinfe  they  faid  they  declared  their  opinions  before,  and  the  redrefs  might  be  epon  a  writ  of  error.— .— 
iShow.  1S7.  pi.  aS5.  The  King  v.  fcveral  AlderixieB«f  WorceHcr,  Faich.  ^5  Car«2«  B.  IL  the 
&  C.  accordiDgljr* 

7.  It  was  refohred  by  Lord  Pemberton  and  lo  other  Judges, 
diat  want  of  freehold  was  no  challenge  in  a  trial  for  treafm^  much 
Ids  in  a  corporation.  2  Show.  310.  pL  322.  Trin.  35  Can  z» 
B.  R.    The  King  v.  Lord  RuffeL    ) 

&  3  Geo*  2.  cap.  2$./  18.  ena£to,  That  anyperfin  having  latid 
»  his  own  right  of  the  yearly  value  of  20I.  over  and  aiove  the  re* 
ftrueirentj  being  held  by  Icafe  for  the  abfolute  term  of  ^00  y&rs,  or 
more,  or  for  99  yearsi  or  any  other  term  determinable  on  one 

[         or  more  lives,  the  name  of  e%}eryfucb  perfinjball  be  inferted  in  the 

\         Ij/lt  and  in  thi  freeholders  book  s  and  fuch  leafeholder  may  befummoned 

I         ttferve  onjwies  asfroehoiders  may. 

S.  19.  Thejbertffs  of  London  jball  not  return  any  perfon  to  try  any 
^joined  in  any  of  his  majefiys  courts  ofB.  i?.,  C  5.,  or  Exchequer, 
or  toferve  on  a  jury  at  thejejfons  of  oyer  and  terminer,  or  feffions  of 
tbt  peace  to  be  heldjor  the  cztyy  tvhojhaU  not  be  a  houfekeeper  within 
the  city,  and  have  lands,  &c.  or  perfonal  eftate  to  the  value  of    r  247  7 

< '        jooL    And  the  fame  caufe  a/kged  by  way  (f  challenge,  and  founds 

\        fimll  be  admitted  as  a  principal  challenge,  and  the  perfon  challenged  may 

\         h'eMmined  on  oath  tfthe  truth,  of  the  matter. 

\  S.  20.  Thejherijfs  or  (jfficersfhall  not  return  any  perfon  toferve  on 

ojtsrj  fir  the  trial  of  any  capital  thence  nvho  would  not  be  qualified 
toferve  as  a  Juror  in  civil  caufes  j  and  the  fame  matter Jhall  be  a  prin* 
£^  challenge,  and  the  perfon  fi  challenged  may  be  examined  on  oath 
tftbe  truth  of  the  matter. 

9.  4  Geo.  2.  cap.  7-  /  3.  enafts,  That  all  teafeholders  upon 
kafes,  where  the  improved  rents  fhall  amount  to  50/.  per  ann.  over 
eM  above  ground-fronts  or  other  refervationsy  fhall  be  liable  to  frve 
t^  juries* 


\ 
i 
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(A.  d)     Cballcngeyor  Non-fufficiency  ofFrank^tnt^ 

mcnt.     In  what  Anions  Jimply. 


i 


I.   A   Challenge  for  non-fufficiency  of  franktenemcnt  was  al- 
^^  lowed  good ;  and  this  tried  by  triors.  3  H.  4.  4.  b.  But 


As  to  the  . 

pon-fttfH. 

oencyof       .  ^     ^ 

ftank-tenc   It  does  not  appear  in  what  a£lion  it  was.] 

laent,  the 

fsrtypail  Ufnom  wbtther  it  btfuffictent  or  mt,  '  Br.  Challeage,  pi.  90.  citet  it  H.  7. 19. 


Br.Chal-  £2.  In  an  aflion  of  ddt,  non-fufficiency  of  frank-tenement  is 

10^  dm     ^^  *  6^^  challenge  to  a  juror,  becaufe  the  frank-tenement  is 
5*Ct  not  in  demand 'thereby.     17  AfH  15.  adjudged.] 

[3.  In  Oj^/e,  brought  by  tenofit  by  elegit j  or  tenant  hj  Jlatutt" 
merchant^  non-fufficiency  of  frank-tenement  is  not  any  challenge 
to  a  juror,  becaufe  the  frank-tenement  is  not  in  debate.  Quaere. 
i7Afl*.  15.] 


In  what  ASions. 

[4.  In  replevin^  defendant  avows  for  reni-firvice^  plaintiff  pleads 
hers  dejonfee^  the  jurors  ought  to  have  fnfficient  frank-tenement. 
16  H.  7.  14.  b.] 
•  6r.C))aI-  \^,  So  in  replevin,  if  defendant  avows  for  rent  arrear^  and 
Sm^^^C.^'  plaintiff  fays  rwu  arrear^  upon  which  they  arc  at  iffue,  the  jurors 
ought  to  have  fufficiency  of  frank-tenement  \  for  though  at  firft 
the  a£tion  was  perfonal,  yet  by  this  iffue  it  is  real.  *  4  H.  6.  28.  b. 
adjudged  10  H.  6.  8.J 

[6»  &  in  replevin,  if  the  parties  are  at  iffue  upon  mifmfmer  <f 
the  villi  ^f^d  alfo  the  defendant  avows  to  have  return  ;  though  the 
iffue  be  not  upon  the  rent,  yet  he  ought  to  have  fufficient  frank- 
tenement.     10  H.  6.  8.  adjudged.] 
f-Br.  Chtl-       [7^  ^So]  in  replevin,  if  defendant  avows  for  damage-feafant  the 
St«  s^c^—  jurors  ought  to  have  fufficiency  of  frank-tenement  5  for  this  iffue 
\  Ibid.         makes  it  real,  and  the  replevin  trenches  always  in  the  realty. 
pL  So.  ciiei  f  7  H.  6.  25.  adjudged.  (It  feems  that  he  intends  that  he  avowed 
a  diffJencr  ^^"^  damage-fcafant  as  in  hisfranh'4enement. )  Quaere,  l^  4  H.  6.  28.  b. 

was  taken      COntra.  J 

by  the  re. 

-porter,  that  in  the  cafe  of  avowry  for  damage-feafimt  the  replevin  is  peribnal,  but  when  it  i»  for  lent  v- 

rear  it  is  reai. 

[  248   J 

Br.Cha).  [8.  In  trej^afs^  if  the  ijfue  be  upon  the  franl'4enementy  though  the 

citM  s^'c.^'  ii7;/w^rx  are  under  40  marksy  yet  he  ought  to  have  fufficiency  of 

But  ^ds '     frank-tcncment,     7  H.  6.  44.  b.] 

quaere  ^^^  j^  ^  ^^^^j^  j^^^  ^^  ^  p^j^^.  ^^^^  ^  recovery  in  a  eejjavit  by  de» 

fault ;  it  is  a  good  challenge  to  a  juror  that  he  has  not  fufficienof 
of  frank-tenement,  though  it  be  but  in  nature  of  aninqucft  of  ot 
fice.     19  H.  7.  Kelloway,  54.  b,  dubitatur.J 

u  |]io.It 


t^l6.  tt  ihi  one  oi  ^  cmJKttfthms  ofti.  .2.  fkade  at  Clareniah^ 
^juod  msUusjuret  fuper  legates  &  llberos  homines  qui  non  habet  16  mar^ 
taias  vel  10  nuarcatas  in  caiaiJo,     Janus  Angionun,  121;  95.  j 

fil.  Vk  the  damages  in  the  oBion  are  ^o  marks^  it  is  a  good   ^Br.Chif- 
ckallenge  that  the  juror  cannot  eipend.  40  s.  per  ann.  otherwife  ^^f^*^^ 
vhcre  under  40  marks  ^  and  this  i$  bj  the  ftatutes.  18  £&  4*  13^ 
♦  ip  H.  6.  9.J 


(A.  d  2)    W^i&ii/  y55o//  i^  Sttj^ciency  of  IPratlktene* 

menu 

■ 

r^]  ['2.  "lirHERE  the dafnages  areto 40 ♦Twrl/,  the jiiroris ought  +Br.  cl»at^ 

'^^     to  have   fufficient  franktenement  to  the  value  |j**'J^* 
of  408.  13  H.  6.  7-  b.  18.  b.  +  19H.  6.  9.  b.  Otherwife  where  s  r^ 
it  is  under  40  marks.  (This  challenge  is  by  the  ftatute  of  2  if.  5.   t  ^^^  P^ 

r«?.  3  taiH.  7.2903  Tc^iL 

l*ri%ls  per  Pais>  isv  (153*) 

fl]  f  I^.  In  detinue  fir  an  ohUgation  of  20  L  to  ihe  Jamage  of  26/,  r*'  ^y  1 

though  aU  together  be  more  than  40  marks,  yet  in  an  iffue  between  ^^^*  M- 

Ac  plaintiff  and  gamifhee,  it  is  fufficient  if  the  juror  has  frank-  Vt*.*"*.'!^ 

tenement  to  the  value  of  20/.  or  of  a  mark^  becaufe  the  funi  in  the  taioo'tho 

obligation  is  not  in  demand,  nor  in  queftion>  but  the  damages  puintiff 

only.     10  H.  6.  n.  b.]  ^^  ««?- 

noR  tbtfi  the  writiii^»  tii •  the  obligition  it&If,  And  damages  for  the  detiAue.    Br.  Challenge,  pU  1894 
titei  3^  C. 

f3]   [14.  In  account  upon  receipt  of  iooA  if  plaintiff  counts  to  Trials  per 
the  damages  of  200A  and  are  at  iffue  whether  ever  his  receiver,  !****'  }*^* 
if  the  Juror  has  franktenement  to  the  value  of  20/^  and  not  40A  ^Br.  Chal« 
k  18  mfficient';  becaufe  though  he  counts  of  damages,  yet  he  ^£«>  p^ 
fhall  not  recover  any  damages,  and  the  principal  fum  U  but  looSf  s?Cil!2ll« 
which  is  not  within  the  ftatute.    $  10  H^  6.  t8.  b.J  Account  •f 

rtcnpt  of 
t%L  t0  thtthmogtoftiL  iobicb  h  tmre  than  40  flMrir,  and  a  juror  wai  challenged  hecanfe  he  cpiild 
opead  bat  20  s*  and  yet  he  was  fworn,  becaufe  a  man  fliall  decUie  of  damages  in  account^  and  jet  h^ 
piMmatrt<9wr  any  damages  in  account*     Br.  Chailengb,  pi.  I5i.  cites  i  H^  7.  I. 

[4]  [15.  In  pleas  real  he  o\Xg\it  to  have  fufficient  franktenemeftt, 
to  the  value  of  40/.  4  H.  6^  28.  b.  xo  H.  6.  i8.  (This  is  by 
the  ftatute  of  2  H.  5.  cap.  3.)] 

tSl  [*^*  ^^  ttefpafs  of  damages  under  40  marisj  if  the  Iffue  be  Aiiy  free* 

upon  the  franktenement,  if  the  juror  has  not  fufficiency  of  frank-  ficM/*^ 

Icaemeotj  but  of  ro/»  he  (hall  be  drawn,    7  H.  6.  44.  b.J  Litt.'272! 

h.(»)— 

And  fee  (A.  d)  pL  9. 

II  [  249  3 

[6]  [17.  In  zfifcibU  entry  the  jurors  oiight  to  have  franktene-  Br.  chau 

nent  of  40A  a  year,  becaufe  none  can  have  this  writ  but  tenant  ^7|!*s!'p» 

I  for  life  at  leaft,  and  the  writ  is  exptilit  &  diffeifivit,  and  fo  this  cites  xoHU 

in  its  nature  is  real.     14  H.  4.  14.  by  Vavafon]  7-  M: 

Ikuld  be  14  H.  7«  14,  and  fo  are  cU  other  editions*]  ■  ■■  ■■  S«  Pi  where  the  damages  were  to  10 1. 
Vot.XXI.  T  it 


H9 


Ctilt 


It  was  illowcd  t  good  chJUengc;  Ml.  51  pt.  i$»  Mich.  33  H*  t*  Anfta.  .■  Btnfl>  if.  {flT.  4^4 
S.  C.  and  (zy%  chat  fuch  challenge  was  allowed,  HUL  4  &  5  ^.  6.  B«  R.  ia  the  caft  of  Laae  v. 

Andrews. 

Andinkhit  [^^j"]  [18;  In  %  replevin^  wbatfoiver  avowfj  is  made^  thejurortf 
flSr  raTy  ^^g"^  ^o  ^^^^  franktcncmcnt  ol  40/.  a  year }  for  this  iu  its  lU- 
cmJ t^de-  tuTC  is  real.     14  H.  7.  14.  by  Vavafor«] 

bate*     Br. 

Challenge,  pi.  190.  citei  10  H.  6«  !>■*<  .Atg.  Gibb.  19$.  «ilSet  l^indi,  jiS.    5  Rep.  104. 

Godb.63,64.  ' 

Br.  Chal-  [g]  ftp.  In  a  tepltuiff,  if  th^ifltte  be  &rx  itfonfee^  yet  the  ju* 

iT7.**«tt«  '^^'^^  ought  to  have  franktenemcnt  to  40 x.  a  year.  9  H.  7.  i«J 
s.  c. 

The  cafe  [p]  [20.  If  a  man  has  ^j/^  for  life^  rendering  rent  upon  C9f»» 

iT*'  ?fcr  iff/w^  ofre<ntry^  this  defeaftble  eflate  is  fufficicnt  franktentaiedt. 

iife?i«.  7  H.  4.  I.  b.  contra.    But  fee  Fitsh.  Challenge,  158.  abridging 

ytxfum  to  this  contrary  to  the  book.] 

tne  iconc 

of  the  jaror,  leafed  to  the  juror  and  his  feme  all  his  intereft,  rendering  rent;  and  for  defaak  a^ 
payment  to  re-enter,  and  the  challenge  was  allowed.  Qopd  inlnim  I  Br*  Challenge*  pL  34.  cites 
7  If*  4^-  '* 

Br.  Chal-  [10]  [a I.  In  a  replevin^  if  the  iffue  be  fiem  arrear^  where  the 
idJIS^S^C?*  ^vo^ry  ^*s  for  rent^  the  jurors  ought  to  have  40J.  franktene- 

menc,  becaufe  the  avowry  is  in  the  realty.    4  H.  6.  28.    Per 

Curiam.] 
Trials  per         [n]   [^22.  In  at!  aitatftt  the  jurofs  ought  to  have  fufficient 
Pais,  iia.     franktenement,  to  the  value  of  ao/.  a  year.     36  H.  6.  23.] 

In  attaint  in  the  city  of  Vorkajuror  was  challenged,  heaufe  be  eonU  not  expend  %oL  a  year,  aeetrd^ 
ing  to  tbeJfafMte»  Catelhy  faid,  the  fiatute  excepts  cities  and  borougbt.  Per  Pigot,  this  is  intended  of 
cities  aad  boroiigha  which  aae  not  cMtnties  in  tbemfefveSf  as  York  is  j  tad  the  chaUeifge  Wis  diiaUowed, 
becaufe  the  exception  in  the  ftatute  is  general.    Br.  Challenge,  pi.  170.  cites  ia£.  4.  13.  iBf* 

Attaint,  pi.  ii6«  cites  S.  C— -Br.  Jurors,  pi.  44.  cites  S.  C. 

SeepL7-Md       [12]  [23.  In  a  replevin^  if  the  avowry  be  for' damage  feafant^ 

ZT"    q«««-  4H.6.28.] 

See  pi.  9*         [13]  [24.  In  z  quale  juf  the  Jurors  ought  to  have  fufficient 
franktenement,  to  the  value  of  40/.     19  H.  7.  Kelloway^  54.  b.] 
Br.  Chal'  [14]  [25.  In  an  aflion  of  debt  fir  10  L  to  the  damage  ofloL  the 

lenge,  pU  jurors  ought  to  have  franktenement  of  40/.  a  year ;  for  it  b  with- 
s?'c?^ud  in  the  (latute  of  2  H.  5.  9  H.  5.  5.  for  ^<t fiatute  if  notastbebook 
becaufe  chls   intends^  (debt  or  damage\J  but  debt  and  damage.] 

Is  equally 

sDifchievous,  thexefore  he  waa  drawn  by  the  equity  of  the  ftatute ;  for  the  letter  does  not  fene  Ifb 

tho  debt  being  but  10 1.  and  the  damages  10 1.  Cd  that  the  one  nor  the  other  affloontfid  to  40  markt.   ■ 

Co.  Lite  aya.  a. 

Trials  per  fij]  [26.  It  fccms  before  the  fiatute  of  2 -HI  5.  frankteneme&t 
f,*2.)!lL  ^f  ^  v^^^  ^^*  fufficient  5  for  there  franktenement  to  the  value 
$eepi.[»i.3  of  5/.  a  year  was  fufficient.  3  H.  4.  4.  b.] 

[  *6]  1^1*  If  ^"  ^fi  ^  returned  by  a  bailiff  of  a franchifey  and  th« 
jurors  are  challenged  out  fo^  default  of  franktenement,  and  there 
are  nU  jurors  within  thefrancUfe  tvho  have  fufficiencyy  a  vemre  facias 
Jball  be  awarded  to  foreigners.     1 8  £•  3 .  5 1 .  j 

[17]  [28.  If  in  an  attaint  fome  are  challenged  becaufe  they  can* 


Mt  (xp^tfd  2ol.  a  yeafj  and  Mi  makes  iefauft  who  caH  expend  moti 
than  20/.  a  year,  none  (hall  be  fworft  who  cannot  expend  aol.  a 

S»ur,  till  he  who  can  is  fwom  or  challenged  out*    36  H*  6.  23.  bt 
y  all  the  Juftices.] 

[18]  [29.  Bid  if  aJl  had  appeared,  and  fome  challenged  1)dcaufe    [  250  } 
they  cannot  expend  20 U  a  year,  and  there  are  not  others  te  make  a  j—    -_  ^ 
JuU  impejty  tfaofe  who  cannot  expend  20L  a  year,  (hall  not  be  fwom    Foi.  64.9. 
till  xbcjaiifrettitns  that  there  are  not  others  morefufficlent,  or  that  it         •     -* 
'  he  fifiuni  by  fimeof  theinqtujim     3<SH.  6.  23.  b*  Dubitatur.J  cbXagcdT 

tmrfintch  at  tbij  cmld  tut  txpend  20  /.  by  wbich  11  taUx  ijind^  and  \^vtfl>erif  rttumed  that  there  wtf 
tao  mote  m  tbe  tmmty  wb9  cndd  htfmd  so/,  by  wUch  dieem  taUt  Jicut  al'ms  jffued  tb  retmm  ttefi  w^ 
^p«nr  mear^  so  /•  accorihng  to  tbefiatmte.  TicoMik  zA  Jufttce  fiddy  thii  is  of  tnofe  who  can  expend  1 9 1* 
per  aoD.  lad  «o  otben.  Bat  tota  Curia  e  contra^  for  \ipedl  kt  19  /•  18 /.  atui  Jo  to  loL  or  lefi,  if 
there  are  mo  otbert  in  the  fame  counff.  And  one  wai  cKaUenged  becaufe  he  could  not  expend  til.  an4 
^bere  woe  drren  ocbert  who  could  expe&d  more  per  ami.  than  this  juror,  by  which  another  writ  ilTued 
to  recnn  them*  And  if  there  are  not  enough  of  t%  /•  amther  vrriijball  ifflu  to  thofe  who  art  under  ixU 
And  fo>Bole  that  liht  forty  pall  \ut  want  a  triai\  for  then  htJbaU  Hnant  juftlcej  which  is  contrary  to 
law,    Br.  Oaallefl^y  pi  91  •  cites  %i  Il»  7.  %%.  '  Br.  Attaint^  pi*  4S«  cites  S.  C. 

[19]  f  3  £.  I.  cap.  38%  enad8>  That  tfajftfes  and  juries  heUiken  Serjeant 
9ut  Qf4hejbire^  rnnejhallpafs  in  them  thai  have  not  40X.  a  year  at  kaft,  ilT'^thac 
iexc^  thofe  who  are  nvilnejjes  to  deeds*  though  it  it 

[20]  21  £.  I.  ena£ls.  That  no  Jberiff,  under-Jheriff,  ^  i^ffy  enafiedby 

^Jhall  intpannel  any  upon  juries  to  ferve  out  of  their  proper  counties  or  ^^^^ 
AoilimckSf  unle/sthey  have  ^La  year  in  U^ids  at  leqjl^  and  nonejhall  miafler/s. 
he  impannelkd  to  ferve  in  their  proper  counties,  unkfs  they  have  40/,  3S*  and  if 

Javing  that  before  jufticeS'-erraett  in  their  circuit,  and  alfo  in  cities,  bo^  his'qui  w- 
enough,  and  other  market  towns,   where  recognizances,  q/Jifes  and  nendi  funt 

juries,  or  inquefis,  depafs  upon  matters  totfching  thefaid  cities,  isfc*  it  '^  ^^'» 

JbaUbedoneas  has  been  accufiomed.  ^^',  ^"^^ 

aa  aAftsor  jniksy  except  in  cities^  borgbs,  or  trading  towasy  who  have  not  tenements  to  the  yearly 
waloe  of  40S.  &c.  yet  it  feems  to  have  been  ijenerally  agreed,  that  a  juror  can  neicher  be  challenged  by 
the  parte  for  being  returned  contrary  to  the  ads,  nor  allege  fuch  matter  himfelf  for  his  difcbarge,  but 
mu^  Mb  his  remedy  iy  aOm  agaioft  the  flitriflf,  or  hy  writ  of  frmlege  for  his  difcharge..  1  Hawk* 
n.  0.416.  f.  14. 

By  this  ftatue  of  11  E.  1*'  and  alfo  by  the  Regifter,  it  feems  to  be  admitted,  that  at  the  common 
taw  there  was  no  neceffity  that  jurors  /hould  hare  any  freehold  as  to  ioquefts  before  juftlces  in  eyre^ 
«riiicitjC8  or  burghs.  Alfo  it  feems  agreed,  that  die  common  law  doth  not  require  that  a  juror 
Aould  in  any  cale  have  a  freehold  of  any  certain  value*  And  upon  this  ground  it  hath  been  adjudged^ 
Ifnt  a  freehold  worth  bot  10  s.  or  5  s.  or  even  a  penny,  is  ftill  a  fufEcient  qualification  fcir  a  juror 
in  fuch  cafes  as  are  not  within  the  iiatutes  which  require  a  freehold  of  a  greater  value.  Alfo  it  hath. 
Wen  adjudged,  that  the  common  law  did  not  require  that  a|uror  ihould  in  any  cafe  have  any  free- 
liold.  But  this  is  not  only  contrary  to  what  feems  implied  by  all  the  authorities  [there]  above  citedy 
%rhith  in  faying  that  the  common  law  did  not  require  a  freehold  of  any  certain  value,  plainly  feem  ' 
to  fuppoftt  that  it  required  ibme  freehold,  but  hath  been  alfo  contradidted  by  many  expr^s  aotfaoritles  $ 
agreesbly  to  which  it  feems  to  be  fettled  at  this  day,  that  the  want  of  freehold  is  a  good  challenge  of 
a  joror  in  all  cafes  not  otherwife  provided  for  by  flatute,  and  confequently  in  a  trial  ior  high  treafon 
ill  London,  as  wdt  as  in  any  other  councy«  Botf  it  feems  agreed,  that  wherever  the  letter  of  the  corn- 
asott>or  fbtute  hiw  requites  that  a  juior  fhooU  have  a  freehold,  the  meaning  is  fully  fatisfied  by  his  hanng 
the  ofe  of  a  freehold,  and  that  it  is  not  material  whether  he  have  it  in  his  own  or  his  wife's  right,  or 
whether  it  be  abfolute,  or  upon  condition,  or  an  eibte  of  inheritance,  or  only  for  term  of  one*s  own  or 
aaother^s  fife,  fothat  it  be  in  the  fame  county  wherein  the  fuit  is  brought,  and  adhial!y  continue  in  the 
juior  tiU  die  time  when  he  is  fwom*    x  Hawk*  PI.  C*  415*  cap.  43.  f»  11, 1 3* 

f  ai]  2  H.  5*  cap,  3.'  enad^s,  That  no  perfonfhall  pafs  in  any  in^  •  That  is  to 
qt^Jt,  upofi  trial  of  the  *  death  of  a  man,  or  between  party  and  party,  in  ^J  '"„?*'''' 
plea  real  orperfonal,  where  the  debt  or  damage  declared  amounts  to  40  %  h.  mi. 
marts,  if  he  have  not\  4QJ*  a  year  above  reprizes,  if  be  be  challenged,  f^  c*  27^ 

in  the  notes 
(•}>■.  I       It  hi  been  adjudged,  that  tl^is  (latate  extends  u  well/s  a  (oUateral  ifu  is  to  tfao  geo«« 

Ta  ttji 


lip  '  CriflL 


•^#  A  A  (^-  ^"  3)   Challenge.  *  [Principal  or]  f  Pmmptorf 
tipaicbai.  to  the  Jurors.    What  [is]. 

titherbr       [^*  t  A    Principal  challenge  is  no  other  but yf/r£  matter  nuhUh 
Judgment  £\   prwes  evidettt  favour  in  the  Juror   or  enmtj  hetmem 

without  any  ^^^^>  ^"^  ^^^  ^^  appertains  to  the  juftices  to  draw  nim  out. 
9&  of  hit,     21  £•  4.  1 1,  b.  21  £•  4. 21*] 

or  by  judg- 

inent  of  Uw  npon  his  own  a^     Co*  Lilt  157.  a* 

f  A  peremptory  challenge  is/b  isilid  becaole  he  may  challenge  peremptorily  upon  hit  own  diffike^ 
without  fliewisg  of  any  cauK)   and  this  only  in  treafon  and  felony^   in  Aivorem  Titje.    Co* 

%  Br.  Challenge,  pi.  180.  citea  S.  C.  .Co.  litt.  156*  b— Trials  per  Pab,  111.  (151.] 

Bendl.  13.        2.  It  is  not  a  principal  challenge^  that  z  Juror  is  in  debt  either 
SllJJdin'w!  '^  the  plaintiff  or  defendant.     Mo-  3.  ph  6.  Mich.  26  H.  8.  C.  B. 
Anon. 

I  ^53  ]       3'  '^  ^^  ^^^^  ^^^^  ^  principal  caufe  of  challenge  is,  where  there  ii 
exprefs  favour  J  or  exprefs  malice.     Co.  Litt.  157. 

4.  11  one  within  age  of  21  be  returned,  it  is  a  good  caufe  of 
challenge.    Co.  Litt.  157.  a.  (k). 

5.  In  an  attaint  one  of  the  grand  Jury  mmsKchallenged^for  that  be 
nvas  a  captain^  and  one  of  the  petit  Jury  was  his  lieutenant :  but  this 
was  adjudged  no  principal  challenge.  Godb.  110.  pi.  130*  Midu 
28  &  29  Eliz.  C.  B.  Hoodie  v.  Winfcomb. 

6.  When  the  challenge,  that  the  juror  is  of  the  blood  oftheplaxm* 
'i^>  appears  of  record^  it  is  a  principal  challenge ;  hut  when  it  it 
only  by  thefhewing  of  the  counfel^  as  in  the  principal  cafe,  it. is  only 
a  challenge  for  favour ;  per  Glyn  Ch.  J.  2  Sid.  155.  Pafch^  1659, 
B.  S. .  Lacy  v.  Berry. 

(A.  d.  4)     ChatUwigc  peremptory  ia  Criminal  Cafcs^ 

How  many. 

5^/**;  1.  iF  a  man  In  cafe  of  the  crown  challenges  three  inpiejls^  thea 
^Ib*  degree  •/  *^  refkfes  the  law^  andfhall  he  put  to  death.     But  fee  now  by 

nobiiitif^  ^^fatute  22  /f.  8.  that  he  fhall  not  ehaUenge  above  20  per  emptor 
SYrilfon**  «6'  as  here;  but  fir  ce^ufe  he  may  challenge^  as  many  as  be  will; 
or  felony,     quod  nota.     Br,  ChaUenge,  pi.  104.  cites  17  Aff.  6. 

challeo|e  fo^  j  utt  caufe  at  niany  at  )ie  can.    Co.  Litt.  1 56.  b.  Sec  the  notes  at  p).  3. 

t^u^  «.  Jippeal  by  a  feme  of  the  death  of  her  barWy  the  defendant  chal^^ 

of  fdony,  knged  a  Juror  peremptorily  :  and  it  was  admitted  there,  that  a  man 

and  fM-  pMy  challenge  35  peremptorily  ift  afpe^ii  i  quod  nota.     But  at  tU^ 

im^^'tf  ''^^  ^"^^  ^^  ^f  tbejlatute  22  H.  ?.    Br,  ChaUen^e^  pi.  50,  citc^ 

3JUforsj        9  "•  S*  7« 

ard  all  the  3.  Jn  appcid  the  defendant  challenged  peremptorily  35  jurom 
ill^^^'cL  ^^  ^^^^^  ^^  ^^^^  *•  a.  contrary  opinion  d|cvhere^  which 

8  fcyij 


hfh  t^  ^^  Aallnot  be  but  at  the  fait  of  the  Idng ;  hut  there  ^^^^^^^ 
is  as  good  rcafon  that  he  may  challenge  35  j#  tke/uk  if  the  party.  ^J^^^  J^ 
98  at  the  fuit  of  the  king.   BnChallenge,  pi.  74.  cites  14  H.  7.  7.  he  wai  noc 

pot  to  pe- 
qtnee,  ud  It  vuu  tgned  tbat  tbh  9rder  fiall  ht  held  htfoft,  them  in  chdr  circuit  But  Haii'ey  raid* 
tliit  m  the  tint  ofE*^  the  contrary  wat  ujed,  Br.  Corone,  pi.  i3f.  cites  3  H.  7.  11.^— -Br.  Pain» 
yL  5.  cites  S«/2.-i  *  And  aftenmurdi  in  the  fame  folio  it  wts  Cud,  that  a  man  arrefted  of  felony  chal- 
koged  36,  and  the  opinion  was  that  htjball  he  put  to  penance,  as  he  who  refufcs  the  law.  Br-  Corone^ 
fl.  135.  cites  -?  H.  7, 12.  S.  P.  per  Cur.     Br.  Challenge,  pi.  «il.  cites  3  H.  7.  a.  ■  But 

per  KeUe>  the  ftatute  of  Wefimiofter,  i .  if  taken  at  the  fait  of  the  king,  an4  not  at  the  fuit  of  the  party  j 
tad  concordat.  Jih.  s.  Do€t,  ft  Stud,  that  he  may  1^  the  comm.on  law  chalieuge  35  ;  but. if  he  chal. 
koges  36  he  Aall  be  hanged,  and  concordat.  7  H.  4.  and  the  juitices  above  did  noc  fay  that  he  might 
'  ch^lcBge  peremptorily  in  appeal  j  but  that  if  he  ^aUengtd  36  he  ihould  be- put  to  his  penance  ;  ^uod 
nota.— — Sec  a  H.  Hift.  PI.  C.  268.  cap.  3c. 

By  the  eunirwi  law  the  prifoner  upon  an  inJiSment  ex  tf//Ai/ might  challenge  35,  which  was  v/ider  thf 
•amber  of  3  juries;  but  now  by  thcftatute  ef  z^  H.  %,  the  number  is  reduced  to  20  I'lf  petit  treafe/if 
mnrdeTf  audfiJony ;  and  in  cafe  of  high  treaion,  and  mifprifion  of  high  trcafon,  !t  was  taken  away  by 
the  ftaDiteof  33  H.  8.  Bat  now  by  the  ftatute  of  x  &  2  Phil,  te  Mary,  the  common  law  is  revired  for 
any  treafim^  the  priibner  ikall  have  his  challenge  to  the  number  of  35,  an^  fo  ic  has  been  reiblved  by 
the  jofticett  ppon  conference  between  tbena,  in  the  caie  of  Sir  Waltcr  Raleigh  /^tta  Gbokob 
Biooss.  But  all  this  is  to  be  underflood  when  any  fubjed,  that  is  not  9  pe^  of  the  realm,  is  arraigned 
for  trcafon  or  felony.    Co.  Lltt.  156.  b. 

In  capital  cafes,  at  common  law,  the  prifoner  could  chailen^  35  peremptorily  ;  and  this  was  becauft 
the  trial  by  the  petit  jury  came  tnftcad  of  the  ordeal,  the  petit  jury  of  12  being  after  the  manner  of  the 
canonical  purgation ;  and  becaufe  the  whole  pares  were  noc  upon  the  jury,  but  only  a  feled  number 
««Rbronght  in  and  chofen  by  the  criminal  himfelf,  $m  «(ai  ufual  among  the  canonifls  ;•  therefore  they 
took  a  middle  way,  and  gave  the  defendant  liberty  to  challenge  peremptorily  *  any  number  under  3 
jorics,  4  juries  bebg  as  many  as  generally  appeared  to  make  the  tota^  pun  of  ^e  connty.  G.  H^ft.  of 
C.  B«  So.  « 

4.  In  appeal  of  manflaughter,  h  was  agreed  that  the  defindant  Bendii  42. 
mgbt  chfUiinge  2Q  p^emptortly^  as  well  as  upon  an  in(ii£iment.  P*-  77  s.  c. 
Moor.  12,  pi.  46.  Trin.  jj  &  3  P.  &  M.  Newman  v.  Punter.        ZIXm^Ju 

pi.  104.  PvNTXB  V.  KxwMAM,  S.  C.  but  S.  P.  docs  not  appear* 

5.  If  the  prifoner  upon  the  firft  pannel  had  challenged^  for  in- 
fiance,  i  ^  peremptorily^  and  then  the  Jttry  remair^  for  default  of 
jurorSf  and  a  diflringas  with  a  forty  tales  is  granted,  he  Jhall  chab* 
bnge peremptorih  no  more  than  nuillfill  up  his  number^  viz.  in  cafe  of 
felony  at  this  day  5  more,  and  in  cafe  of  treafon  or  petit  treafon 
20  more,  to  make  up  his  full  number  of  20  peremptory  challenges 
in  the  firft  caie^  and  3^  in  the  laft,  9  Ht  Hift.  Pl«  C^  270. 
pp-3St 


(B.  d)     Challenge  to  Jurors,     What  Ihall  be  a  Pc* 
rcmptory  Challenge,     Upon  Records^ 

[i«  TT  16  a  good  challenge  to  a  juror  to  fay,  tlnit  at  another  tinie  ^\  P*  ^^^ 

*  hepaffed  againfi  him  t^on  the  fame  matter  ivhi^h  wa^  reverfed  ^  *V,\ '  57* 

for  ^rroTj  and  Ihews  the  record*     9  H.  5.  k  x.  and  f  33  }i.  6,  i«  And  fo  if 

admitted*   ^I  £•  4*  74-  b.J  arwrverdi^^ 

the  judf . 
awatwnttfieSfcd..   ■  ■  '  -f  Br.  Challenge,  pi*  15.  el^t  S^  0.  but  that  he  dfd  not  ihev  the  record,  and 
fii  the  jaror  was  fwom.ii^t^Ittid.  pi.  38.  cites  7  H^  4.  n.  But  hy  Choke  this  ia  no  challenge 

frithont  conducing  to  the  favour,  unlefs  he/M<^r  the  record  exemplified  by  yfhicb  he  wasfaturuf  and 
|facn  it  is  n  principal  challeoge,  quod  non  fuit  negatum.     Br.  Challenge,  pi.  184.  cices  11  B.  4.  74. 
■    '    But  Ibid.  pl.>  S}.  cites  9  £•  4.  i6.  That  it  is  no  challenge  tbat  tbe  juror  paffed  with  the  plaintiff 
f^  am  iffue  upo^  tbfjaiiu  mtttttr  b«tvtttm(kofetv«por^*  i  fofa  iiim»  fliaU  not  be  chaUenged  ^jt  ip^- 
l»§  the  triKh. 

T  4  [2.  & 


454  ^^^ 

s.  p.  Co.  ft.  So-  if  he  }i2d fajij  againjl  another  t^on  ihtfami  ^firMnt 
b!  m!lll-  ^  of  the  fame  land  in  demand.  ♦  7  H.  4-  "•  *>.] 

•  Br.  Challenge,  pi.  3S.  cite»  S.  C— So  though  the  demuidaot  wm  not  |i«rty;  tor  the  junr|% 
favourable  to  the  tide ;  and  therefore  it  is  a  principal  challenge,  and  was  oufted  by  view  of  ^ 
record ;  and  heo^e  it  ferau  that  lecord  oiight  to  be  ihewa  ia  fqch  ofe.  Br.  ChiUenge^  pi.  19^ 
t'm  S.  C, 

t 

See  pi.  2.  lA  I"  J.  £f4t  if  he  does  not  Jhew  the  record  it  is  not  peremptory; 
TriSsMi"^  8  H.  5.  XI.  33  H.  6.  I.  For  he  who  grounds  a  challenge  upoa 
pais,  130.     a  recoid,  ought  to  have  it  ready.   33  H,  6.  55.  ai  £•  4.  74.  b^ 

ii6o.) The  record  ought  to  be  exew^Ufied.     ii  E.  4.  74.  b.j 
,Q  the  cafes  ^  ,  ' 

f  hove  or  other  like  cafes,  he  that  takes  the  challenge  muft  (hew  the  record,  if  he  will  have  it  take 
place  as  a  principal  challenge,  ot^herwife  he  muft  conclude  to  the  favour^  unleft  it  be  •  record  of 
the  fame  ^oiirt^  and  then  he  xnuft  ihew  the  day  and  term.    Co.  Utt.  157.  b.  (m). 

hr.  chal«  [4.  It  is  a  good  challeqge  of  a  juror  that  he  wax  attainUd  in  am 
^°**».  P**  attaint  ,•  and  Jo  in  a  vnrit  of  conjpiracy^  33  H.  6.  55.  Agreed  t^ 
s!  c?m4    be  adjudged.] 

S.  P.  by 

Prifot ;  fbrattiiint  and  confpiitcy  ire  encient  iftiOBi.  Trials  per  Pais^  130*  (160.) 

[255] 

Br.  chai-  f  j,  Sut  ^ittaindcr  in  writ  of  forgery  cf  falfe  deeds  is  not  a  goo4 

».^  cius  challenge,  becaufe  this  attainder  is  given  of  late  time  b^.  fta^ute^ 
s.c.-i-     33  H,  6,  55.  adjudged.] 

Triali  per 

Pais,  13P,  (160.) 

Becanfe  the  ^(^^  In  writ  of  mqintenawe^  the  defendant  challenged  a  juror  bc^ 
LuMnndlttd  ^aufc  he  WAf  impannetUd  upon  the  oBion  in  which  this  maintenance  is 
intheprin-  f^ppofedj  and pajfcd  for  the  plaintiff :  and  pot  any  colour  of  favour^ 
^hfch^e*    35  H.  6,  63.  b.  adjudged,] 

defendant  is  fuppofed  to  maintain ;  fed  non  allcMtnr ;  for  this  is  00  eolour  of  favour,  hjit  It  fiiall  be  in^ 
tend^  that  he  pa0ed  as  his  confclence  dire^ed  him  :  and  maintenance  lies,  though  the  verdid  be  truej 
for  it  is  not  lawful  to  maintain  a  juft  eeufe,    Br.  Challenge,  pi.  19.  cites  S.  C. 

S.  P.  For  [7;  In  trej^fs^  if  oneju/Hfies  htsfranitenementy  ami  the  other  tha 
ftcnt^thcy  f**?^*  ^^  ^'-^  commandment^  and  the  one  ijfue  is  tried  for  the  maftery 
vill  fay  as  and  at  another  day  the  fame  jury  is  leeturned  to  try  the  iJTue  bet%oeen  tbi 
they  faid  be-  plaintiff  and  thefervant;  Xhzfirjl  trial  is  no  principal  cnallenge  to  the 
etbtrJS^e  It    sir^y*  hut  ought  to  conclude,  and  fo  favourable.     1 8  £•  4. 1 2.  b.] 

Fould  ic  if  tht  laf  tU/cnJort  ba<i  picadtd  nst  fuiltyi ;  for  thi^  ftands  indifferently.  Br.  Challenge 
|>1.  175.  ^tes  S.  C.  ■        ■■Trials  per  Pais,  130.  (160.) 

Br.  Chal-  ^3,  Jn  an  oyer  and  terminer  again/f  two,  if  the  one  pleads  not 

a^xT'cfitt  ^"'^fy  (**  feems  it  is  of  a  trejpdfs  rf battery)  and  tliis  \&  found  ^gainft 
3.  c — -.  him^  and  damages  taxed^  and  after  the  other  pleads  not  guilty^  it  is 
Tiiaisper  „q^  ^  gooA.  challenge  to  a  juror  that  he  was  one  who  pajfed  againfi 
/i6o.)^^*  ^he  ot^cr  defendant  in  the  other  iffue,  and  taxed  the  damages,  of 
.  which  dan^ages  he  Ifaall  be  charged  if  he  be  attaint ;  for  peradi 
venture  he  maybe  found  not  guilty.  29  Aff.  3.  adjudged.] 
Br.  Chal-  [p.  In  writ  of  confpiracyy  \t  is  a  principal  challenge  to  a  juror 

^^lt,cl'  ^^  ^^  **^  ^"^  ^  ^'^  indtdors  of  the  fame  indiBment  whereof  he  ma^ 
Trhis  per     acjuittcd^  and  tvhcreof  he  Mngs thts  offton*  8  H.  4.  2*  b*  adjudged^ 

Pais,  130.  -        •■        V  .  .    .JTJjI^^gj^ 


n^agh  now  the  trial  is  upon  the  confpiracf^  and  oot  fhe  fifft 

point,  (fcilicet,  the  felony.)] 

[lo.  In  a  writ  of  con/piracy^  it  is  not  afiy  dhallcnge  to  a  juror  r"    ^^  > 
flat  hi  was  attainted  of  the  fame  confpiracy  by  the  fame  juror ^  nuith    ^^*  5^ 
vthers^  in  an  indiflment  at  the  fuit  of  the  king,  bccauie  the  juror  sTp?A«d* 
4idit  upon  his  oath.     27  Afl*.  13^  adjudged.]  -thhisnp 

prefttiB^tM 
^  21  frill}  bttt  it  is  a  goo4  challenge  if  he  tvtuludts  to  thefavom',    Br»  CtisXknge,  pi.  lao.  aiM'S*  C«  • 

[11.  It  is  not  a  good  challenge  to  a  juror  that  be  is  outlawed^  ] 

fiewing  forth  th  capias  utiagatum^  tvitbout  fetting  forth  the  record  of 
the  outlawry.  F.  12  Ja.  B.  between  CoMiSTOM  and  Godgin,  pti 
Cuiiam^ ) 

1 2.  Theflferiff^  returned  a  pannet  in  writ  of  wafle  againfl  haron  and 
ferny  and  wafie  was  found;  and  this  feems  to  be  hy  writ  ^f  inquiry 
ofwafte  hy  defauH^  &C.  And  ^tfeme  came  and  prayed  to  be  received^ 
and  was  received,  and  pleaded  no  wafte  done^  and  upon  tins  the 
Jheriff  returned  thofe  who  were  returned  in  the  firfl  pannel  which  paffei 
before^  by  which  the  defendant  prayed  that  thofe  fliould  be  oufted^ 
and  fo  they  were,  and  had  a  new  pannel ;  and  the  (heriff  amerced* 
The  rcafon  feems  to  be,  inafmuch  a^  they  would  not  fay  contrary 
|o  their  fitft  Terdi£l.  Br.  Pannel,  pL  13.  cites  7  £•  3«  and  Fitzh* 
ChaUcnge,  u  ^  *l^S^^ 

13.  25  jE.  'i^.fiat.  5.  cap.  3.  No  indiSfor  fball  be  put  in  inquefts  Bxception 
ypon  deliverance  of  the  indictees  (^felonies  or  trefpafs^  if  he  he  chat*  ror*that*l^ 
lengedfor  the  fame  caUfe  by  the  indiBet.  "'  found  an  m. 

^  ,  dtdment  a- 

gai&ft  the  party  for  the  fame  caufe,  hath  been  adjudged  good,  not  only  upon  the  tnal  of  fach  *  indid* 
jBcaty  but  aUb  upon  che  trial  of  another  indictment  or  aftion,  wherein  the  fame  matter  is  ^lihar  in 
^elHon,  or  happens  to  be  iAaterial»  tboogh  not  dlfe^y  la  iflue.   s  Hawk«  PI.  C.'4iS..cap.  43.  f.  27* 

Yec  in  7  £d.  4.  4.  pi.  ii.  abridged  Bro*  Challenge,  f  i66.  Fita.  CbsUeage/53.  it  ii  h^lden  tb 
be  no  principal  challenge  in  trefpafs.  In  the  Year-book  of  40  aiiife,  pi.  io«  abridged  Bro»  Chak 
ienge,  f  Z4&«  an  indiAor  being  returned  on  the  petit  jury,  and  giving  a  verdldt,  was  fined  becaufe  he 
did  not  challenge  himfelf ;  yet  27  AUC,  pi.  13.  abridged  Bro.  Challenge,  §  I20»  and  F>tz«'  Chal- 
^V^  137*  >t  >s  not  allowed  to  be  a  principal  challenge,  even  upon  the  xxiaX  in  the  iatQC  indiClmaiU 
Hawk.  pi.  C.  4zS.  cap.  43.  f.  27*  the  note  In,Marg.  (g]«  ^  •    • 

•fSeepl.  i4.tbeiiotp« 

I  See  pi*  14*  •  ' 

«  I  See  pi.  xo»  ' .  • 

14.  A  juror  who  was  one  of  the  indi£lors  of  trej^fs^   was  Intflrfsfl^- 
after  made  foreman  upon  ijjue  in  action  of  the  fame  trefpafs^  and  "i'^'iK^. 
becaufe  he  and  10  more  gave  their  verdi^  before  the  twelfth  was  lenge  tb^ 
agreed  with  them,  and  becaofe  the  foreman  did  not  challenge  ^^^otoM 
himfelf,  becaufe  he  was  one  of  the  indi£to]:Sj  therefore  by  award  ^mlrH^ut 
he  was  commanded  to  the  Marfhalfea,  and  made  great  fine.    Br*  contra  in 
Challenge,  pj.  142.  cites  40  Air.  10.  ^'^^ 

fadiffmnt ;  note  the  the  diftersoce*    B«t  Brooke  fliys  the  Ifaoate  of  «$  5.  ^t  e^*  j(«  dtfroiiti09$, 
jjf^ks  as  Welt  of  trefpafs  as  af  felony,     Br.  ChaJlcnge,  pi.  i66.  cites  7  E.  4*  4» 

One  may  be  chaUenged  that  he  was  indid^or  of  the  plaintiff  or  defendant,  either  of  treafoa,  fiBV>l>]^ 
■''■  '"^f  tBefpaib>  or tbe  like,  in  the  fdine  caufe*     Co.  Litt.  1 57.  b.  (n).  -See  pK  9* 


15.  Jlfier  ijfue  joined  a  fuperfedeas  was  awarded^  hut  the  judge  tff 
vifiprius  not  knowing  ity  proceded  to  try  the  caufe,  and  the  ijfue  was 
iried ioT  the  defendant^  afterward^  the  plaintiB:' prayed  a  new 

^  nifi 


\s^ 


Ctfot 


iilfi  prias  upon  the  fame  venire  facias,  the  trial  upon  the  firft  be* 
ing  void,  the  juftices  power  being  tolled  by  the  faperfedcas ;  a 
-    •  new  nt/i  priUs  was  granted^  hut  the  juftices  cauHoned  tieplinntifnot  <t 

have  any  ef  the  principal  pannel  which  paffei  in  the  fir/l  trial;  for 
it  will  be  a  principal  challenge  that  he  was  in  the  firft  trial, 
Cro.  Eliz.  33,  pi.  13.  Trin.  26  Eliz.  B.  R.    Long^s  cafe, 
^^^1&         |6*  Upon  an  indictment  of  battery,  &c.  a  juror  was  challenge 
Srdiaiieiige  ^7  ^^  defendants,  becaufe  he  was  one  oftht  grand  jury  that  found 
iy  the  af'    the  indt^tncnt  againft  them  for  the  fame  matter,  and  the  chaUenge 
feUet  <y  «e    ^as  allowed,    Sid.  244.  pL  4.  Pafch.  17  Car,  2,  B.  R.  the  King 
t',te,  V.  Pcrcival,  Godfrey,  &  al. 

$ne  of  the  grand  jury  vfbcfinnd  the  bill  igainft  the  appellee^  apon  which  he  was  iodSQed  at  Magte 
fi&fet  j  per  Holt  Ch.  J.    1  x  Mod.  2^8.  Trio.  S  Aaa.  B.  R.    Young  y.  Slaogblicford. 

1 7.  The  being  of  the  coronet^ ^  inju^fi  is  good  caufe  of  challenge  bf 
the  appellee }  per  Holt  Ch^  J^  x  i  Mod*  ^2&  Triiv*  S  Axau 
Bt  R.    Young  ▼•  Slaughterford^ 

1 8.  It  hatii  been  adjudged  to  be  no  good  caufe  of  chaUengCj^ 
that  the  juror  hzth found  others  guilty  on  the  fame  inSBtnent ;  for  the 
indijiment  is  in  judgment  of  law  feveral  againft  ea^  defendant; 
for  every  one  muft  be  convided  by  particulair  eyidenoe  again^ 
bimfelf.    2  Hawk,  PI,  C.  41 8^  cap.  43.  f.  29. 

I  ^51 3  (C.  d)     Challenge.   Principal  to  the  Jurors.  Within 

the  Diftrefs  vfvobom. 

^\*  llfl  ['*  T*^  ^  ^  S<^^  challenge  to  a  juror,  that  he  is  within  the  &U 
Trials  per  txtk  of  one  rf  the  parties,    p  H.  6.  Challenge,  27,  Curia.3 

pais,  1^1.  (t6o.)— — ^ftf  if  either  party  be  within  the  diftreTa  of  am  ^  tbtJMren,  thu  it  ao  prindpil 
ihiljeog^  but  10  the  ftrour*    Co.  Litt.  156.  b« 

•  It  it  a  |ood  [2.  In  tref^p  defendant  jufiifies  asfervant  to  A.  for  hisfranhewm 
SitSknge  fntnt^  and  the  iffue  is  upon  the  franktenement^  it  is  a  good  challenge 
per  Choke,  that  a  juror  is  within  the  diftrefs  rfA.  becaufe  he  (hall  have  bene* 
^1^^^^  fit  by  trial,  though  he  be  not  party  /  but  if  he  had  aid  of  him,  it  bad 
too,  in  a      ^^^  ^^^^  clcan   *  10  £.4.  1 2.  per  Curiam,  f  15  £.  4«  18.  adv 

itote.    Bat   judged,] 
Brooke  lay  ty 

tl^e  law  ieenu  to  be  otherwife»  becatUh  A%  I*  wot  party  ra  tb$  rmrd,  but  he  may  muiudg  /» thf  fivm^ 
Br.  Chatteoge,  pi.  i6S.  citet  S.  C* 
f  Br.  Challenge,  pL  68.  citet  8.  C>   ■  ■      Triab  per  Pais,  1 31,  (161.) 

Trialaper         [3.  He  in  revetfton  [u]  refcetved^  and  at  iffue  it  is  a  good 
<t6<'.r'*     challenge  that  a  juror  is  withm  th^  diftrefs  of  the  Unmntferf^ 

lo£.4.  12.] 
3y  all  tlM         [4.  If  a  juror  doesfiM  at  th  leet  of  the plaintif  once  a  year^  withmi 
^^^        other  tenure,  he  is  within  the  diftrefs  of  the  plamtiflT,  and  therefore  it 
henchet,      IS  a  principal  challenge*    D«  2  £1«  1 7^*  27«] 

prcter 

Wtiifm  and  Corbet 


L 


■ 


[5.  If  s^ Jiunnr  be  o^qs  tfafirififor  bit  Itfe^  by  grant  of  the  ling^  and  Br.  Chai, 
the piairttjf  [he]  tie  ma/ler^tbe/anU,  yet  it  is  not  a  principad  chal*»  '«^'^?J^ 

ICI^C.      16  £•  4.  I.  b.]  S,  C.  whert 

theplaiodfr 
It  mailer  of  the  game.  Qood  note.— —Where  one  of  the  grand  jury  was  majler  9f  tbe  gawu,  and 
$afftbe  pttirjufy  was  ketftr  •ftis  pari,  it  hat  been  holden  no  principal  cbaUei^ge.  Cited  by  Wind* 
ham*    Gcdb*  xio.  in  c«fe  of  Hoodie  t.  Winicomb. 

[6.  In  aBion  by  dean  andchaptefy  within  the  diftrefs  of  tbe  cbapter,  ^"  ij*ffmtnt 
bagoodchaUcngc.     21  £.4- 33- b.]  ,  2!S^ 

[7.  [5^]  in  a£lion  bv  dean  and  chapter^  wtbin  their  dtfirefi^  is  a  mthtrii^ 
good  challenge  to  the  juror.    21  £.  4.  I2.  b.]  'tf' "^ 

1^  rfdeam  awd  ebapttr^  withm  miff*  Hfirtft  tUfimig^  to  whom  the  irenb«  facia«  ftoidd  be  awniled^ 
if,  aad  tbertfwt  tbff  frajtd  dxjvrt  \  which  was  awarded,  and  judgment  given  accordingly  in  coonty  pa-* 
Ucine  of  Durham.  And  now  it  waa  affigned  for  error,  that  chi«  is  no  principal  challenge,  and  io  the 
tcoiie  ficiaa  ill  awarded,  and  citca  9  H.  7.  41.  And  per  Curiam,  bad  tbe  titU  cflejior  ofpU'mt'fUem 
wpardaddthmrsy  it  had  been  no  principal  challenge  $  contra  here,  where  it  is  induced  with  the  plea  itfdf 
00  cbft  roU.  Judgment  affirmed,  nifi.  Keh.  553.  pi.  64.  Trin.  X5  Car*  tt  Bt  R.  Puiicoiabc  ¥« 
Pale. 

[8.  &  within  the  diftrefs  2^0/1/ £/'/^^c£j//^r  is  a  good  challenge.  Br.chai. 

S.  C         ■  Triali  per  Pa3a,  ly ,  (161.) 

[p.  Within  the  diftrefs  of  the  brother  of  tbe  party  is  not  a  good 
challenge.     21  £.4.  33.] 

f  io«  In  an  oBion  by  tenant  for  life^  it  is  a  good  challenge  within    [  258  ] 
the  diftrefs  of  Urn  in  reverfton.     2 1  £.  4.  63.J  (E.  d.  1)  pi, 

[9.3  21. 

5.  C.  A  man  lealed  his  manor  for  life,  and  afterwards  an  adion  is  depending  between  tne  le/lor 

andoaocher,  it  is  a  good  challenge  that  the  juror  holds  of  this  manor  whereof  the  party  has  the  rererfion  | 
and  yet  it  waa  fiiid,  that  a  nllein,  regardant  to  a  manor,  may  be  fwom  between  him  in  reverfion  and  « 
.  iban^,  doring  the  ka(b«    Qgcre*    Br.  Challenge,  pi.  210.  cites  10  H.'  7. 10. 

[ 1 1.  If  a  cbamn  brings  an  afkion,  or  [a£lion]  be  brought  againft 
him^^  any  tenancy  which  belongs  to  the  prebendary^  it  is  a  good  chal- 
lenge within  diftrefi  of  the  chapiter*     2 1  £.  4.  63.  b.] 

[|2»  In  attaint  it  is  a  principal  challenge  to  a  grand  juror  that  *  l^r.  Cha!- 
\tboldscertainlandof  one  of  the  petty  jury.    *22£.  4.  I.  adjudged.  ^^^ 
14  H.  7.  2.]  s.  c.  ud 

.^  that  it  is  fe 

without  ailing  ftrour  }  for  m  fuch  cafci  the  law  intends  him  favourable,  and  it  is  always  a  princiMl 
challenge. 

f  13.  &  it  is  a  principal  challenge,  that  me  of  the  petty  jury  holds  S*  ^*  Fof 
of  him,  and  is  within  his  dijrefs ;  for  if  it  be  found  againft  the  jj^^^^ 
petty  jury,  their  land  fliall  be  wafted,  which  will  be  a  prejudice  to  and  after/ ' 
tbe  lord.  22  £•  4.  i.  All  the  Tuftices  contra,  14  H.  7.  2.]  wards  ef. 

^  '^  »     -r         /         J  cheatstothe 

lord,  or  comes  to  him  in  ward,  the  lord  will  have  lefs  advantage  of  it  than  before.  Br.  Challenge^ 
p).  185.  cites  %%  E.  4.  I.  Br.  Attaint,  pi.  95.  cite^i  S.  C— A  jnror  waa  challenged  be* 

fouje  a  petit  jaror  held  4  atret  in  J),  of  tbis  grand  jurer  j  and  it  waa  held  no  ptincipal  challenge.  Br. 
Cbalia^  pi.  9u  citei  %i  H.  7.  38. 

[14.  If  feme  tenant  by  refceit  vouches^  and  the  voucher  is  traverfed 
'ty  We/lnu  2.  upon  the  ijue  it  is  not  a  good  challenge  to  the  juror 
li«/  Ife  is  tenant  to  the  vouchee  (bccaufe  the  vouchee  is  pot  party  to 


•5» 


Crtat 


Hit  iffvLt,  at  Brooke  giveii  the  reaibn  in  abridgment  of  diity  ^q 

Challenge^  34.).     7  H.  4*  i*  b.  adjudged.] 
$r.  Chat-         [i  j;.  £ut  in  this  iflue  it  had  been  a  good  chalknge  that  be  if 
^fcites      '^^^^  '^  ^*^  /^««/.    Dubitatiir.    7  H.  4.  i.  b.] 

S.  C*  but  without  any  dubiutor. 

n  "^^  ■!  [16.  It  IS  a  good  chaDengc  to  the  juror,  that  he  h  tenant  tt>  /55# 
^foL  651.^  ^g  party  J  and  has  done  t$  himfialtjy  though  he  befeifed  to  the  u/e  ef 
BnChai-  another  ;  for  he  is  tenant  in  law  to  him.  3  H.  6.  39*  b.  Curia.] 
leagC}  p^-  9*  ['7*  ^  ^^  feems  it  (hall  be,  if  he  Azx  119/  donefeakj  to  him  |  for 
cites  s.  c.    he  is  tenant  in  law  to  him*    Contra,  3  H.  6.  39.  b.} 

Sot  per 

Mattln»  if  be  bad  done  to  hitn  no  attendance  of  fenrices,  he  Aotild  not  be  challenged.    QEi^x^  Me;  fir 

if  be  he  toithin  bis  d'tftnft^  he  maj  diibain  hini>  )uid  talce  him  for  his  tenant  at  lua  pfeafore. 

hnse?;^         C^8-  ^J,V-|«^  "^°8^'  that  a  juror  ir  Unant  to  a  fartj. 

[19.  It  is  a  good  challenge,  that  ht  is  tenant  (f  thefrmkient^ 
fntnt  to  a  party,     10  H.  6.  18.  b.] 
Sfc  Chal.  [20.  If  one  be  tenant  pur  auter  w,  and  fows  the  land,  and  aftor 

|«tge.  pU     ^^jiy  q^g  ^ig  jjg^^  j^  jg  jjQ  gQQ^  challenge  to  him  being  a  JBror» 

S^'c.  and  ^^^^  '^^  ^^'^  ^  J^  growing  Upon  the  lands  for  he  is  not  withm  his 
quaere ;  for   dxftrefs,  but  the  caufe  of  the  diftrefs  is  determined,    4  H.  dw  2C« 

^uift  fe?eral  othen  appeared* 

[21.  It  is  a  good  challenge,  that  Ac  jwor  //  tenant  at  ml!  ef  tk 
party.  10  H.  6.  i8.  b.  36  H.  5.  Challenge,  46.  adjudged.] 
^59  3  22.  If  A.  is  difleifed  of  a  manor  by  B.,  auid  A.  the  dij^fee  bringr 
afftfe^  and  a  tenant  "who  holds  of  the  f aid  manor  is  impanneUedy  it  is  a 
good  challenge  for  the  plaintiff  to  {ay  that  he  is  within  the  diC- 
trefs  of  the  defendant ;  per  Harper  J.  to  whi«^  Brown  J.  agreed  \ 
for  6.  is  now  in  pofleffion.  But  Dyer  and  Wefton  J.  contra  ;  for 
though  one  of  them  necefTarily  is  the  lord,  and  this  is  now  to  be 
tried,  it  cannot  be  intended  that  the  tenant  will  be  more  partial 
to  the  one  than  to  the  other ;  befides  that  the  tenants  may  cJiofe 
whether  they  will  become  tenants  to  the  difTeifor  or  not ;  and  if 
they  are  diftrained  to  come  to  the  Court,  they  may  fet  forth 
the  diffeifin  for  their  difcharge :  fo  that  it  is  no  challenge  mibout 
Jaying  they  are  Become  his  tenants,  or  have  fvwm  fealty  to  him.  But 
Hai^r  and  Bendloes  contra ;  for  if  the  difleifor  holds  a  cour^ 
the  tenants  being  warned,  ihali  be  compeUed  to  come  to  it,  be- 
caufe  the  holding  a  court  is  a  lawful  a6l:,  wnich  any  one  who  has 
poiTeiOon  may  lawfully  do  \  ixyt  if  the  tenant  be  difieifed,  and  the 
lord  grants  the  feigniory,  and  the  difleifor  attorns,  this  attorn- 
ment is  good,  and  will  bind  the  difleifee  when  he  re-enters,  he 
being  compellable  by  law  to  attorn.  And  after  ex  afienfu  par- 
tium,  it  was  inquired  whether  he  dwelt  in  the  hundred,  or  whe- 
ther  he  ever  became  .tertaiit  to  him  in  pofleffion  or  not.  Dal.  3X1^ 
pL  14.  3£liz.   Kcmpe  V.  Markewill* 

^3-  AT 


'  ^3*  If  t  JQtor  be  under  the  dHbefs  tf  Km  in  whofe  right  ihi 
mwwrj  9r  jufi^cation  is  nuuU,  this  is  no  principal  challenge,  he^ 
,  catrfe  he  in  whofe  ri^  the  avowry  or  jaftification  is,  is  not  party 
to  the  lecord.  But  otherwife  xf  he  was  made  party  by  aid, 
jecdpt,  or  vdncher^  and  yet  liie  ea«Ie  of  favour  is  apparent.  Co. 
Litt.  157*  b.  (c). 
« 

(D.  d J    Challenge  to  Jurors-    Within  Diftrefe.   W&o  Jf  Jf  ^^ 
Jball  bcfald  to  be  witUn  the  Diftrefs  of  a  Party. 

f  I.  INVERT  juror  who  is  within  any  lot  er  hunirtd  of  a  party  ^  is  ^*"  **«^ 

^  within  his  diftrefs,  and  is  a  good  challenge*    9  H.  6,  whhin  A« 
Challenge^  27.  per  Curiam.]  feigniory  of 

cither  partf 
pwftriniP  «r  iwwiitoijy,  it  •  priadpal  challenge.  Co.  Utt.  t5€«  b.  (h).- — Tciali  per  Pais,  1 37.  (16S.) 

t2*  If  a  Juror  i^/if  trfj.  S.  and  J.  S.  holds  over  ofapartytoibc  •  Tliecato 
iffuc,  the  juror  is  within  his  diftrefs,  and  (hall  be  oufted  by  chal-  "^^^^^ 
lenge.  *  38  £•  3.  25.  adjudged,    22  £•  4*  Challenge,  6j.J  mpeiiu 

hrouftt  if 
lU  marl^f  JL  ^i^^  *^  hifb^p'ofC*  they  were  at  iffiie^  and  fome  were  challenged  becaafe  they  btld  tf 
J,  mfho  bM  •vtr  0/  ihi  earl ;  and  a  jood  chaUenge,  tbeugb  they  did  met  hold  imwudiatelj  ef  tbe  carl^ 
md  aU  noe  of  tbcfriAcipaifannel*    3r.  Challcagc,  pi.  52.  cicca  38  £•  3.  25« 


f  3«  1i  a  juror  holds  certain  hnd  of  3.  as  of  his  manors  and  B. 
hoUs  over  of  the  manor  of  one  of  the  parties  >  this  is  a  good  challenge^ 
becaufe  he  may  diftrain  in  the  land  of  the  juror  as  well  as  if  it 
had  been  a  mefne  in  grofs  without  any  manor.  22  £.  4.  Chal- 
lenge, 6u] 

^      [4.  If  a  juror  he  htfeoffed  by  a  Jhanger  to  the  ufe  of  the  fame  Jenk.  nj. 

ganger  at  common  law  before  any  ftatute  of  ufcs,  and  this  land  ^'^'  ^^^ 
is  hdd  of  one  of  the  parties^  and  the  juror  has  done  fealty  to  him  for 
it,  he  fhall  be  drawn ;  for  he  is  within  his  diftrefs.     3  H.  6* 
Oudlenge^  19.  adjudged,] 

f  5.  80  it  was  a  good  challenge  at  common  law  that  J.  S.  a    [  260  1 

firaufer^  mfos  enfeoffed  to  the  ufe  of  the  juror  of  certain  land  held  of 
a  party.    9  H.  6.  Challenge,  27.  adjudged.] 

£6.  If  sporty  to  the  iffue  has  a  hundred^  to  which  hundred  a  juror  ^  ^Y'l. 
megbt  to  cotne,  he  is  within  his  diftrefs  though  he  is  not  his  tenant,  citf^s^  L 
and  fhall  be  oufted  by  challenge.     38  £•  3.  25.  adjudged.] 

£7.  If  leffeefor  years  rendering  rent  grants  over  his  eftaif^  and  af-  Br.  Chal- 
ter  an  a£tion  is  brought,  it  is  a  good  challenge  that  he  is  within  ^"s^..  pf« 
the  diftrels  of  the  le£ors  for  he  is  within  his  diftrefs,  becaufe  he  slb^But 
may  avow  upon  him,  or  have  a£lion   of  debt  for  the  rent.  Brooke  fayt» 
44  AS. 23.  44 E.  3.  s,  adjudged.]  TLu^^ 

judgment.    Tfaerefete  ptare,  and  alfo  that  It  doet  not  appear  If  any  rent  be  arrear  or  noC 

[8.  It  is  not  good  that  a  juror  is  within  the  diftrefs  of  a  party,  Br.chai- 
tB^-reeffmofarent^harge.     38  £.3.25.  qu«re.]  eTfs/p. 

Cites  1$  B,  4.  iS.  aii4  6^8  noi^* 

13  9.  A 


p.  A  jurcMr  was  challenged  becaufe  the  defendant  isJieViafd^ft ' 
marnnr  of  the  juror ;  and  this  was  not  taken  for  challenge  any  moic 
than  to  fay  that  the  defendant  is  within  die  diftrefs  of  a  juror; 
but  it  is  a  good  challenge  that  the  juror  is  within  the  difirefs  ofthi 
party^  which  Fineux  and  Rede  affirmed.  BnChallenge,  pl*7ii 
cites  14  H.  7* 

io«  If  a  man  leafes  his  manor  for  life,  it  is  a  good  challenge  in 
^nSion  between  the  leffbr  and  another  that  the  juror  hdds  of  this  manor 
^  which  the  party  has  the  riverfion%  Br.  Chalitn^ei  t)L  226.  cites 
10  H.  7.  20. 

11.  If  in  trej^afs  the  defendanty^^;^/  asfervant  to  the  lord,  and 
by  his  command,  it  is  a  good  caufe  of  challenge  to  the  juror  to 
fay  that  he  is  tenant  to  the  lord,  though  the  lord  is  no  party  to  the  re** 
cord.    Brownl.  195. 

12.  In  eje£lment,  upon  not  guiltnkaded,  a  juror  was  chal* 
letiged  for  that  he  was  tenant  of  a  man^o  which  there  was  a  court 
leet,  whereof  the  plaint^  was  feward  of  that  court ;  the  Court 
inclined,  that  it  was  no  principal  challenge*  Allen^  29.  Midu 
23  Car.  B.  R.    Lawrence  ▼.  King*  < 
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(£»  d)    Challenges  principal  to  Jurofd.    For  Cott^ 
fanguinity.     What  Cofifanguinity. 

Trials  per    [f.  piONSANCUlKnT  of  tii  ioMlood  1$  a  good  challenge. 

fa.  Con&nguinity  is  gooci  chailehgdy  tkougiiiiett  be  mpofiUlity 
to  inherit  by  it,     21  £•  4.  33*] 
Trials  per         [3.  Confanguinity  alleged  m  the  juror  who  is  bqfiard^  is  not  a 
J"59,)!!L  P^  challenge.    2 1  F.  4. 3 1 .  b.] 

^0  if  his  Mcefiw^  he  hafisrd.  But  if  the  Jurtr  tnd  party  ^  to  whom  this  kindred  is^  itfuni  hotbfrm  tik 
tsftMrd  after  the  manriage  of  this  baftard,  it  is  then  a  good  chaUenge ;  for  as  to  them  he  ia  not  a  baAard* 
lenk.  47*  pi.  90. 1  A  battard  cannot  be  a-kin  to  any,  and  therefore  it  can  be  no  principal  cbsl« 

ieoge.    Co.  Litt.  157.  a. 

See  pi.  9—  j"^.  If  the  juror  be  coufin  to  the  party  m  the  ninth  degree,  ifte  cob 
Pa?8^  13U   J^^^  *^^  cou/tn,  it  is  a  good  challenge.     2 1  £•  4.  63 .  b.] 

(161.)— ^-The  (everal  degrees  were  iet  forth  ezprefsly ;  but  bccanfe  thtfgther  of  km  who  wm  M* 
*  Uttgtd  «Mi  hsfisrd,  therelbfe  non  aUocatnr  $  bat  was  dilallowed  \  quod  noli.  fir.  Challenge^  pi.  w 
«ites4t  £.3.9* 

♦  C  261 J 

[5.  Confanguinity  alleged  in  the  father  of  the  juror,  is  not  a  good 
challenge.    41  £•  3. 9.  b.] 
f  Br.chal-      [6.  It  ig  a  good  challenge  that  a  juror  is  cou/in  to  the  party 
^f^iw      wi/*'»  '^^  degrees  of  marriage,    f  7  H.  d.  40.   41  £.  3.   Chal- 

S«cpl-4*         [?•   ^  though  they  are  paft  the  degrees  of  marriage.    ContrSf 

41  E,  3.  Challenge,  99.] 
Br.  ChaU         {%,  It  if  not  any  challenge,  that  a  juror  is  cou/tn  to  a  party        i 
^*>  J*'      in  a  very  long  degree^  of  the  part  of  the  mother^  where  the  land  in  quef       I 


Kmh^Oipart^iiefitber I  for  timemniff^ 
of  the  mother.    40  Aff.  20.  adjudsed*] 

[9,  If  a  canon  be  plaintiff  or  defendant  for  anj  tenancy  wUd  ie^ 
•longs  totheprdend^it  is  not  a  good  challenge  that  ajuroriscou/in  ta 
V9utber  rf  the  canons.  2i  £•  4.  63*  b*  For  their  pofleffions  vtt 
feveral.] 

£10*  In  aXm  by  mayor  and  commonalty^  it  10  a  tpoi,  challenge  Triabpi^ 
that  a  juror  is  hrotber  to  one  of  the  comntMalty.  21  £•  4«  63*  b.  br  f^  '3'* 
aUtheJufticcs.]  ^  ^  ^'"'-^ 

[ii.  In  a3ion  By  dean  anJ  chapter,  it  all  the  canons  are  dead  intone^  J^^ 
It  is  a  good  challenge  that  ajuroir  is  his  hother,  21  £•  4*  63.  by  (xl^u)^ 
all  the  Juftices.] 

[i2.  In  affife  by  dean  and  chapter,  it  is  a  good  challenge  that  the  ?^*  ^^'^ 
juror  is  brother  to  T,  %ifho  is  one  of  the  ckt^er,  that  b  to  fay,  one  II^'cIim 
of  the  canons.     17  £•  4.  7..  *  21  £•  4«  1 1*  k  ao.  U  31  &  03.  by  s.  c..«« 
all  the  Juftices,  and  adjudged.]  ™J  J^ 

«ntt  oot  flowed,  ky  wlucli  the  adendnC  mirfc  a  bill  OOTOipriiing  diit  wnMttet,  and  the  jofticea  Sealed' it^ 
accordiaf  to  the  ftatate  W.  «.  31.  Ao^  the  jary  pafled  for  the  pbintiff,  an4  he  had  jodgneiit  to  re* 
Ty  hy  which  the  defendant  brought  writ  of  enor  upon  thic  bill  and  challenge  )  aad  upon  gffeat  aigv* 
it  the  judgment  in  the  affifis  waa  reterled^  and  ib  fte  jii4|^Biiit  lemfed  ior  enor  in  ahaUoige*  BCf 
>  fl.  iSi*  cittt  ai  X«  4*  1 1.  so*  31.  63* 


(E.  d.  a)    7(?  whom. 

[i]  [13.  iN  adion  i^  the  abbot  or  abbefi,  it  is  a  good  challenge  fBr.  CUt 

**  for  confanguinity  of  the  Juror  to  a  monk  or  nun.  I»g«>p>«i4«^ 

7E.4.5.  17E.4.7.  ta8H.6. 10.  t2iE.4-"-l>*2i.33.b.63.]  j^.^cSu 

[2]  [14.    In  action  by  bailiffs  and  commonalty,  it  is  a  good  lenge«  pi. 
challenge  for  confanguinity  of  the  juror  to  one  of  the  bailiffs.  ^^*  "^ 
2i£.4. 3i.b.]  ^^l^ 

foTiikk  or  incorporate^  fole  or  aggregate  of  many*  brtng  WfoBku  tist  wtctrnt  the  htJfy  fihkk  or  Ift« 
eorponte,  if  a  juror  be  •fkhdrtd  to  any  that  h  if  that  My^  (although  the  body  politick  or  incorporate 
can  bnve  no  kindiedy)  yet  becaufie  thofe  bodies  confift  of  ntfural  pedant  it  ia  a  principal  chaUenge* 
Co.  Litt.  157.  a.  (c). 

[3]  [15.  In  an  a£iion  by  dean  and  chapter,  it  is  a  good  chal-  When  any 
Icnge  of  a  juror  that  he  is  brother  to  the  dean.    Duhitatur.^^^^ 

21  £.4.  31.0.3  bodyaietn 

go  upon  the 
jury  it  is  a  good  challenge,  though  the  body  corporate  are  not  dixedly  par^  to  this  fuJt.  Per  Hobaic 
Ch.- J.  in  delivering  dK  opinion  of  theCourt,  Hob.  87.  in  thecaiie  of  Day  v.  Satagx  ;  and  he  cited 
^15  £.  4. 13.  %%  AS.  zS.  ai  E.  4.  II.  where  a  dean  and  chapter  bringing  an  afiife,  a  juror  waa 
thaUengedy  Becauie  lie  was  hrotber  t*  ont  of  tbeprehendarks. 

M  p<$«  In  an  a^on  ij  2  txecutors^  it  is  a  good  challenge  that  Br<  Chal. 
\»,ncmfintooneoftbm.    aiE.4.()3.]  ,  ^L 


cicca 
S.  C. 


[5]  [17.  In  an  afiion  brought  as  executor,  it  is  a  good  challenge  Br,  chaL 
.  to  the  juror  that  he  is  brother  to  the  plaintiff,  yet  it  is  en  auter  droit.  J^^jJ^ 

ai  E.  4.  12.  ao.  b.  32.]  s.c.%r 

•     TremayieJ. 

C<5]  [18.  If 


Br.Chat^  *  f($^  f lt«  Wficfii  to  the  t^0  of  another  at  eommon  taw  he  iffU 
i«o!'citet  P^^^^9  confangumity  of  the  juror  to  him  is  a  good  challenge. 
S.  c.  *       «i  E.  4.  la*  «o.  b.  31.  b.  31.] 

'    [  7  ]  (  ^  9*  ^"  ^^^fp^fi  defendant  ju/lifies  asfervant  to  A.  upon  which 
they  are  at  iSMzvfithout  aid^  yet  it  is  a  good  challenge  that  a  juror 
is  brother  to  A.     21  £.  4.  31.  b.     Dubitatur,  63.  b.J 
^  [8]  fao.  la  an  iflue  bettveen  vouchee  and  demandant y  it  is  a 

good  diallenge  that  the  juror  is  coufiui  or  allied  to  the  tenant* 
ai  £•  4.  II.  b*  3i.b.] 
8e9(C.  d)        [9]  [a  I.  &  in  fracipe  quod  reddat^  in  iCue  between  tenant  for 
Br  'chaiT'  ^  ^^^  demandant,  it  is  a  good  challenge  that  a  juror  is  couftn  to 
len^,  pK     ^^'^  <^  reverfion.     21  £.4.  ii.  b.  20.  b.  31.  b.  63.] 

3%0,   CttO 

S*  C*  If  t  juror  be  of  kjodied  to  Um  in  xeTer6oii  or  lenMindcr,  this  it  no  piindpol  challcpg^  bccnft 
Jio  in  revcrfion  or  remainder  is  no  party  to  the  fuit.  But  otherwifc  it  is  if  tbey  were  oude  pactiei  bf 
aU^reiScdt^or  YOttchcr,  and  jet  the  caafe  of  faroor  it  apparent.     Co.  Litt.  157.  b.  (c]« 

Br.ChaU         [10]  [22.  In  an  a&bn  it  is  a  good  challenge  that  a  juror  is 


brother  to  the  feme  of  the  party ;  for  baron  and  feme  are  one  in  law. 


^c.  .      %i  £.4-  3^- J 

[11]  [23.  Butit  is  not  a  good  challenge,  that  the  juror  tr  5/»« 
ther  to  one  who  has  married  thefifler  of  the  party  •     2 1  £•  4.  33.] 

[12]  [24.  So  brother  to  thefervant  of  one  of  the  parties  is  not  a 
good  challenge.     21  £•  4.  31.  b.] 

[13]  [25-  In  a  ntonjlraverunt  by  the  tenants  bycuflom,  where  fime 

etre  not  named  at  the  iflue^  it  is  a  good  challenge  that  a  juror  is  bro» 

ther  to  one  of  the  tenants  not  named;  for  he  is  to  have  benefit  by  it. 

•21  E.  4.  32.] 

ar.CbaU  [14]  [26.  In  an  a£iion  agaln/l  parfon  of  a  churchy  it  is  a  good 

i^^af'ates     challenge  that  a  juror  if  couftn  to  the  patron.     21  £•  4*  63-] 

S«  C>         I  ■  Triaia  per  Pais>  131.  (i6x.) 


Tnakper 
Pais,  xjt. 


[15]  [27,  In  attaint^  it  is  not  a  good  cballeuge  to  a  juror  that 
iio«.i  he  was  couftn  to  one  of  the  peiii  I2|  who  is  diad^  becaufe  he  who  is 
Br.  chal-     dead  is  no  party.     34  AfT.  6.  J 

IcngOy 

pL  140.  cites  S*  C« 

Br«  Chal-         [  jg]  [28.  \Bui\  In  attaint,  it  is  a  good  challenge  to  a  juror  that 

t4a/'cittt    ^^  ^^S'^^  ^"^  ^^""  *^  ^^^  ^^  ^^  P^^^^  ^  2»  ^^^  *s  ^^*^ »  ^^'^  it  is  a 
S.  c.  prefumption  that  he  will  not  fay  againft  the  oath  of  his  father* 

34  Aff.  6.  adjudged.] 
*  C  2i^3  ]  [i  7]  [29.  In  an  ejeSione  firms  upon  not  guilty  pleaded,  it  is  not 
Triaii  per  any  challenge  to  the  array  that  thcjheriffis  couftn  to  the  Uffor  of  the 
r  6*'  ?i^'  ^AwVi^j^;  for  it  does  not  appear  that  the  title  of  him  in  reverfion 
nWin  our  ^^^  ^  ^^  queftion ;  for  perad venture  the  leafe  is  not  well  made, 
Icigned  ot  no  ejeftmcnt  committed,  and  he  in  reverfion  is  not  any  party  to 
iilf  wSTw-'  ^^  a<^ion.  Mich.  i6  Ja.  B.  between  Aier  the  Icffce  of  Sir  Ed- 
wifc,be. '  "WARD  Kempston  againft  Banister.  Adjudged  per  Curiam 
cjMiethe  upon  a  demurrer,  •  the  which  intratur  Tr.  16  Ja.  Rot.  1999. 
"^Jl^  HilL  44  EL  »•  Rot.  1 208.  between  +  Redfallie  and  Digby  ad- 
^^^  Judged, 


judged.  D,  Tr.  14  Ja.  B".  Rot.  2385.  between  J  CaADBfoda  aftd  on^y  f** 
JowEs  adjudged.     D.  13  El.  300.  qu«rc-]  .  •"slc'fu^ 

(H-.  c.  ft}— ^{See  fupra  (H.  c,  2), 

[183  [30.  &  in  the  faid  cafe,  it  ffiall  not  be  any  challenge, 
though  it  appears  to  the  Court  by  averment  that  thisleafe  was  made 
only  in  trlifi,  and  to  try  the'ttt/e  oj  the  plaintiff  lox  the  caufe  afdrefciid, 
10  the  faid  cafe  of  Aier,  held  by  Hutton.  J 

[19]  Where  the  tenant  for  Hfey  i^c.  prays  in  aid^  it  is  a  good 
challenge  that  the  Juror  is  conjm  to  the  prayee  in  aid^  aid  yet  he 
is  no  party  to  the  action,  but  he  is  to  have  a  lofs.  Br.  ChallengCy 
pL  180.  cices  ai  £.  4.  x  i.  20.  31.  €3; 

[2a]. In  a  writ  of  right,  when  the  4  knights  cdthg  to  the  har^  the  D- 105.  b^ 
tenant  challenged  one  ofthem^  viz-,  one  Pawlet,  )KXi\^\^  hecaufe  he  had  Jg^^rdin*  f  * 
married  the  daughter  of  the  demandant^  and  then  the  other  3  'knight$  and^a  new 
inedhtm  outs  and  al(o  he  challenged  one  Oxenbridge  {o)c  favour,  (ummont 
and  he  was  tried   indifferent.    ,Bendl.  42.   pi.  75.    Mich.  2  &  *^*J,*J^,^ 
3  Ph.  &  M.     The  Lord  Windfor  v.  St.  John.  another, 

^  and  h^haa  corpori  \»f  tht  refida«. 

t2i]  Being  of.  blood  or  kindred  h  either  party ^  is  a  principal 
challenge,  becaufe  the  Idtv  prefumes  that  one  kinfman  will^iw^r 
another  before  a  ftranger>  how  far  remote  foever  the  kindred  is.  Cd#, 
Idtt.  157.  a..{b)v- 

(fit  d)     What  mall  be  Faid  a  Challenge  principal ^ir 

AflSnity.     What  Affinity.  . 

[i.  iT  is  a  good  challenge  that  the  juror  //  gojfip  to  the  plaintiff,  ^•ijj^'-  , 
-*  and  the  plaintiff  gofCp  to  him.     10  H..  6.  24.  b.J  — xViais 

'  '  per  Pais,  132.  (161.) 

[  2»  ^ifitual  ^niiy^  as  that  the  juror  is  godfon  bf  the  party,  is  a 
l^ood  challenges     21  £;  44  63.] 

[3.  5^  that  a  juror  is  gtffip  to  the  party^  is  a.  good  challenge. 
21  E.  4.  63.   ipHi  6;  66.] 

[4.  So  that  a  juror  is  godfath^  of  a  party.     7  H.  6.  40.  j  ,  ^^'  ^»*- 

56.  cites  S.  C.  but  it  feems  there  as  if  Babingtoo  did  not  allow  of  tEii  challenge;,  for  he  dire^ed  the 
tficn  to  inquire  of  the  cofinage,  and.  odc  to  inquire  of  the  compect* 

f5.  If  the  juror  has  been  compateir  (that  is  godfather)  to  the  S.  P. 
plaintiff's  chUd^  it  is  a  g(?od  challenge;  ♦  2  H;  4. 1 5.  f  19  H.  6;  66^1  ^57,^.%, 

!  — •  Br.  Challenge,  j>l.  31.  cites  S.  C* 

f  Ibid,  pi;  63.  cites  S.  C.  that  a  juror  w;|S  challenged  becaufe  he  chriftened  th^  infant  ad  (acmm 

ftntefaa^  And  it  was  'agreed  to  blc  a  principal  challenge.     And  per  PaQon,  godfather,  an^  godmother 

cannot  iiuer- marry. S.  P,  Mo.  3.  pi.  io.  Trin.  a8  H.  8.  Anon. And  I  remember  Sir  Paul 

Rjtaa^  in  hii  Hiiiory  of  the  Greek  Churci^es,  tells  us,  that  the  flme  ibi£loefs  was  ftill  obfierved  tberci 

[  ^<S4  J 
f £  iSi  if  the  piaimiff  hath  been  godfather  h  the  juror^s  child,  f*-^"  *> 

aH.  4;  15.]  •       .  '  .      ;        »  fch«j4* 

Cr. CbaUeii{%pl.  %t.  citts  S.  C.  Far  tkii ir.d the  formerit  gi«*t  affisitX.oS.  Pi  C*.  Litt,  1(7.  b.  (n)^ 
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Br.  ChaU         [7,  So  it  IS  a  good  challenge  that  the  pjirty  is  curate  ^  the  juror* 

'^^ct     21  E.  4.  63.] 

[8*  It  is  a  good  challenge  lo  a  juror  that  he  was  godfather  to  the 
/on  of  the  party^  though  the  Jon  be  dead;  for  the  fplritual  affinity  re- 
mains.    10  H.  7.  7*  will  prove  this  j  for  it  b  a  challenge  to  the 
array.] 
Br.  Chal.         [p.  In  attainty  it  is  not  any  challenge  to  a  juror  that  he  is  god" 
*^T'cUcs    fa^f^^^  ^^  ^^  of  the  parties.     40  Aff,  20.  adjudged.] 
S.  C.    But  fayt>  quod  mirazn  1  and  tlut  the  contrary  was  «  H.  4^ 

10.  It  is  no  principal  challenge  that  the  fin  rf  th^jur^  hoi 
efpoufed  the  daughter  of  the  plaintiff  g  but  there  he  (liall  conclude  to 
the  favour^  becaufe  the  efpoufak  are  not  between  the  .parties,  at 
where  the  juror  himjelf  had  efpoufed  the  daughter  of  the  plaintiff  i 
quod  nota  \  by  which  the  juror  was  tried  in  and  fworn.  Br.  Chal- 
lenge, pi.  161*  cites  3  £.4. 14. 

1 1.  In  waftci  it  is  a  good  cbaV^'nge  that  the  plaintiff  is  compert 
to  the/on  ofthejheriff^  without  fayii.g  that  the  fon  is  yet  alive.  Br. 
Challenge,  pi.  218.  cites  10  H.  7.  7. 

1 2.  Contray  to  fay  that  the  plaintiff  has  efpoufed  the  coufin  of  the 
fheriffy  wixhowt  faying  that  the  feme  is  yet  alive ;  note  the  diverfity, 

for  the  affinity  is  determined.     Br.  Challenge,,  pi.  218.    cites 
xoH.  7.  7. 

13.  Being  uncle  to  the  appellee  is  good  caufe  of  challenge  by  the 
appellant.  But  the  appellee  denying  him  to  be  any  relation,  th« 
Court  direfted  it  to  be  tried  on  a  voier  dire.  1 1  Mod.  228. 
Trin.  8  Ann.  B.  R.     Young  v.  ^aughterford. 


(F.  d.  2)     To  whom. 

iho  has 


T 

Pais 
(16%.) 


rials  per      [1]  [10.  "iT  is  no  challenge  that  a  juror  is  brother  to  one  tvi 
»''»>^3a-  *  married  tie  part fsffler.     21  E.  4.  33.] 

Trials  per  [2]  [n.  It  is  no  challenge  tliat  t}\^  fon  of  the  party  has  efpoufed 

^fei.)^"'    ^A^  ywror*/ ^<rr,  becaufe   they  arc   not  parties^   to   the  aClion. 
iv  if  die       21  E.  4.  63.  b.J 

yiff  •/■  the 

jurgr  bath  married  the  daughur  of  tl e  pWmt\ffy  this  is  no  principal  challenge  but  to  die  favoury  bcCaufe  it 

iS  fict  between  th>:  partiei.     Co.  Liu.  1 57.  a.  («). 

« 

If  a  juror's        f,]  ("jj.  2ttt  it  13  a  good  challenge  that  a  iuirar  has  efpsufed^ht 
k-;;'br'      P^rtpjIJier.     21  E.  4.  63.b.] 

blood  to  ilie  plaintiff  or  defendant,  it  is  a  principal  challenge  ;  fer'tbU  xvlfi  cr  her  yfue  ir.ay  happon  to  be 
heir  to  tte party  in  the  caufe.    Judged  by  all  the  Judges  of  England,    jc'nk.  96.  pi.  87. 

[4]  [«3'  It  is  a  good  challenge  that  the  daughter  of  the  jurors 
uncU  has  tfmrried  the  uncle  of  the  party,      1 2  H.  6. 6.  adjudged.] 
[  2^5  ]         [5]  Cm*  ^t  is  ^  good  challenge  that  a  juror  is  coufn.  to  the  feme 
cf  a  party  ;  for  the  iifue  of  the  party  may  be  Jbeir  to  the  jurcT. 
6  H.  6.  15.  b.  adjudgcd.'J 

13  \fi]  [^S«  ^ 


rtf]  C>  5-  ^^  attaint,  it  U  a  good  challeApre  to  a  Jurdt,  that  ^  ^s  not  a 
)ie  has  married  thtjijier  of  qm  of  tht  petty  jury,  if  Jhe  be  alivt.  Jj^^Pj 

21  E.  3.  41.  b.    adjudged.]  iha*oneof 

tht  p€tty 
jury  0nJ  tm  9f  the  grand  jury  wiarneJ  twojifieri,  notwithttanding  the  affinity;  iknd  therefore  ht  fijtU 
J^  tilf'uhat  be  was  procured  \  and  the  affinity  bein^  found  and  the  procurement  not,  he  was  fworn. 

hi*  CbaUenge,  pi.  147*  cites  43  AfT.  46. 

[7]  [l6r.  Thtfatne  law  iffbe  be  dead,  if  they  have  ijfue  between 
them  alive*     21  £•  3«  41.  b.  adjildged.] 

[8]  [17.  It  1$  a  good  challenge  to  ajuror,  that  he  has  married  P.^^P^J 
ihfflerofthe  HOife  rf  one  of  the  petit  12,  for  the  alliance.     41  E.  3.    (fel.)^^!- 
Challenge,  99.    Contra^  43  ^^-  ^5-    adjudged.    46. ,  adjudged^ -Br.  chai. . 
But  docs  not  fay  that  (he  is  alive.]  '«''«^«  >*• 

'  ^  145.  cues 

43  Afl*.  25.  that  tbii  challenge  was  not  allowed  without  faying  that  he  was  procured,  quod  minim  plv- 
ribas,  that  the  challenge  was  not  allowed  j  for  Brook  fays,  it  feems  a  principal  challenge. 

fp]  [18.  It  is  not  any  principal  challenge  to  a  jutor  (in  an  ejec* 
tiwa  firma)  that  he  has  married  the  cotifin^german  of  A.  who  was 
the  'wife  of  R,  from  whom  is  defcended  H,from  whom  is  defcended  B. 
who  is  to  have  therever/ton  of  the  land  in  quejiion  aftrr  the  death  of  ' 
his  mothetf  who  has  an  cAate  for  life  ;  this  is  not  any  pHncipai 
challenge,  becaufe  the  eftate  of  B*  does  not  appear  in  the  record, 
and  he  has  not  th^  immediate  reverfion.  P.  i6Jai  B.  R.  Ga'*' 
BRIEL  DENKisVcafe  adjudged.] 

[10]  [19.  It  is  a  good  challenge  of  affinity  between  ajuror  and  ^t  is  no 
a  party  by  marriage,  though  the  feme  be  dead,  if  they  have  iJfue  between  JJ"!^'P^ 
them.     21  £.  3.  41.  b.  adjudged.]  that  the  ' 

fji]  [ao.  But  it  is  not  any  challenge   %f  the  feme  be  rf/jrf  juror  has 
vtithout  iffues  for  now  the  caufe  of  the  favour  is  determined.  ]J|^,Xr^er' 
•  21  E.  3.  41,  b»  Curia.]  tbedrftll- 

ant  if  Jhe 
he  dead,  and  be  had  noj/Jue  by  ber\  for  the  cauft  of  farcur  is  deteimined.    Br.  Challenge,  pL  71. 
dtes  14  H.  7. 

^0  of  him  who  marries  my  toufin^  xobo  nuy  be  heir  to  mt ;  this  is  a  principal  challenge  duriiig  their 
Uvci.    J  bid. 

But  contra^  if  the  feme  be  dead^  whbcut  jffiie.     Ibid. 

jfffir.ity  or  alliance  by  marriage^  is  a  principal  challenge,  and  equivalent  to  confangutnity  when  it  is 
h:txoetn  either  ef  the  parties  \  as  if  the  plaintift'  or  deAmdiint  marry  the  daughter  or  conjin  of  thejuror^ 
or  ihc  juror  marry  the  daughter  or  coufin  of  the  plaintiff  or  defendant,  and  the  fame  c<Mitinues,  or  iifue  be 
hMd,     Co.  Litt.  157.  a.  (e). 

*Br.  ChiUlenge,  pi.  54.  cites  S«C. Jen&.  zS6.  pi.  83* 

12.  In  afiife  the  plaintiflF  challenged  the  array,  becaufe  y«  S» 
Vfbo  had  married  the  daughter  of  thejberiff,  had  purvhafed  the  land 
pending  the  writ,  and  did  mt  allege  default  in  thefieriff  in  the  rf- 
tum  thereof,  and  the  triers  found  the  matter  above,  and  no  partiality 
in  thefberiff ;  upon  which  they  were  adjourned  into  Bank  for  diffi- 
culty }  and  there,  becaufe  it  is  not  alleged  by  the  party,  nor  found 
by  the  verdi£^,  that  the  (heriff'  did  otherwife  than  this  office  waSf 
therefore  by  award  the  array  was  affirmed ;  aiid  yet  it  feems  a 
principal  challenge,,  unlefs  becaufe  the  affinity  was  between  a 
feranger  and  the  IheriflF,  and  not  between  any  of  the  parties 
to  the  affife  and  the  (heriffi  Nota.  Br.  Challenge,  pi.  53.  cites 
21  E.  3.  5. 

TJ  2  13-  In 
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13.  tn  attaint  the  plauiiiff  prayed  decern  tales  to  the  Jherif^  anj 
had  it  by  award,  and  at  the  day, .  (sfc.  he  challenged  the  array  of  the 
tales f  hecaufe  the  brother  of  the  feme  of  the  defendant  had  efpoujed  the 
[  z66  3   daughter  ofthejhertffwho  made  the  tides ;  and  the  defendant  confejfed 
itf  by  which  the  tales  was  quajbedy  and  another  tales  awarded  to  the 
coroners.    And  yet  per  Conftable  and  Butler^  this  is  no  principal 
challenge  clearly.     But  per  Cur.  htjhallfay  that  the  brother  of  the 
feme  of  the  defendanty  and  the  daughter  of  thefheriff^  were  alive  of 
the  time  of  the  array  of  the  tales  made.    Br.  Challenge^  pL  77. 
cites  15  H.  7»  9* 

rro^  rff  (G.  d)     Caiallenge  Principal.    For  ♦  Favour.   Juror 
noum  h  of  Part  J. 

»  foftt  5  ei-  * 

thcr  wociL<* 

ing  a  ptrnci-  [  I ,  jN  trefpofs^  if  defendant  fays  that  it  is  the  franltenement  of%  S. 
|kal  dial-  1  ^g„j  2  Others^  and  jufl'ifies  by  their  command^  and  plaintiff  tra-^ 

thc^fovoun  *««iy^^  the  franhtenement  upon  which  they  are  at  ifliic,  it  is  a  good 
Co.  Litt.  challenge  to  the  juror  that  he  is  bne  of  them  in  whom  the  franks 
'57«  «•  tenement  is  alleged:  for  he  is  in  a  njanner  party.  Contra,' 
kn^  pl.  '  t  7  H-  6.  44-  b.] 

57*  cites  S«  C.  that  becaufe  no  fraokteacmeat  is  to  be  recoTered  in  trefpafsi  it  was  awarded  to  be  ao 
principal  cbaUcnge. 

fm  ifc,^—  m^      [2.  In  writ  o[  attaint,  it  is  a  good  challenge  to  a  juror  that  he 
Foi.  655.     ^as  the  lejfeefor  years  of  the  plaintiff  againjl  whom  the  recovery  was, 
P   T^C  ^  which  land  be  loft  by  the  frj  judgment.     21  E.  3,  41.  adjudged.] 
be  lemkted  to  it  by  this  a&ion,  and  fo  in  a  manner  is  party.    Br.  ChaUengCy  pl.  54.  cftes  S.  C«      ' 

S«(Wd)         [3.  A  man  fliall  not  have  fuch  challenge  to  a  juror,  which  wHl 
P*'  **  hefufftcient  cMlenge  to  the  array,  after  he  has  affirmed  the  arraj. 

49  E.  3-  2*  b.] 
Scf  (L.  d)         i"^.  £^jj  it  is  not  a  good  challenge  to  a  juror,  that  he  was  put  in^ 
Br.  ciul-      '^  ^^  pannel  at  the  denomination  of  the  other  party  /  for  this  had  been 
leji'ge,pi.2  5.  fufficient  challenge  to  the  array,  the  which  he  has   accepted. 
ciiesS.  c\     ^pE.  3.  i.b.] 

Br.chal.  [5.  It  is  not  any  challenge  to  a  juror,  that  he  was  procured  by 

lenge,  pl.      the  plaintiff ,  the  plaintiff  ^rtVfg-  an  infant.     27  Aff.  45.  adjudged.] 

S.  C.  Br.  Coverture  and  Infancy,  pi.  37*  cites  S.  C* 

Trials  per  [g.  If  a  juror  promifes  a  party  to  pafsfor  him,  this  is  not  a  prln- 

^62.)^*'    cipal  challenge,  but  for  favour.     3  H.  6.  38.  b.] 

teif  e  ^\f'  ^"^^  ^^  ^  i"™^  declares  the  right  of  a  party,  or  fays  his  verdiB  he- 
c1?c^d  s.  C.^'  forehand,  this  is  a  principal  challenge.  J  49  E.  3.  i.  b.  ||  49  AfT.  i. 
B  Br.Chal-  (It  feems  it  is  to  be  intended  that  he  faid,  that  be  Hvould  pafsfor 
lenge,  pL      ^^-^^  ^^^  regardit.g  right, 2 

S.  C.«—Triftli  per  Pais,  I32«  (162.) 

[8.  If 
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f  8r  If  a  juror  fays  20  /iW/  that  he  will  pafs  fir  the  one  party^  ^ee  (I.  d) 

this  is  not  a  principal  challenge ;  for  it  may  be  that  he  fpeaks  it  ?Br!  cS- 

for  the  notice  that  he  has  of  the  thing  in  ifTue^  and  not  for  aflfec-  ia«e)pi.55. 

don.     •  7  H.  6.  2  c.  20  H.  6.  40,  Curia.]  ?««  s.  c. 

fbliowingy  Tis.  If  a  juror  fays  xo  times  that  be  will  pafs  for  the  one  party  for  the  Mttce  vbich  -f  he  tat  ^ 
•Jthenatttr  and  of  the  truths  he  is  indifferent ;  hot  if  he  fays  foyor  awy  affcShn  ofthepartj^  be  is  fa- 
wourahk  \  per  Babington,  and  chaxged  the  triors  accordingly*     Quod  aota. 
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rp.  If  a  juror  he  ofcounfel  ofaparty^  and  ofhisfies^  it  is  a  prin-  B""-  ChaJ- 
Cipal  chaUengc.     49E.  3-2-]  ^e^t 

3«  C. Trials  per  Paia,  l%%*  (x68.) S.  P,  Co.  Litt.  157.  b.  (r)« 

[lo.  If  the  plaintiff  be  retained  tvith  ajuror^  and  bos  of  him  20x.  B'-  ^^al- 
tf  year  for  his  fee^  this  is  a  principal  challenge  to  the  juror«  ^**!:^* 
Z  ±1.4.  13.]  S.C 

So  if  a  ju- 
ror be  fenrant,  or  of  the  lobes  of  either  party>  it  is  a  principal  challeDfe.    Co«  Lite  1 57.  b*  (r). 

[11.  If  a  juror  tales  a  fum  of  any  portyy  it  is  a  challenge. 

fi2.  [&]  \£  xht  ^zrtj  gives  any  money  for  eating  and  drinking  to,  "'-Ch^- 
any  juror  for  the  matter  in  queftion.     13  H.  4,  13.]  a'^dtes' 

S.  C*  —"-^  If  any,  after  he  be  returned,  do  e^t  or  diinJ;  at  the  phaii^e  of  either  party^  it  it  a  principal 
—  'ofchaHcnge.    Co.  litt.  157.  b.  (f). 


[13.  5^  if  zsvfflranger  gives  any  money  for  the  eating  and  drinking 
rf  the  juror  for  one  party  for  the  matter  in  queftion^  though  it  be 
wuithotd  the  affent  of  the  party ^  yet  it  b  a  good  challenge  \  for  the 
juror  intends  that  it  is  given  of  his  part,  ai)d  therefore  it  is  tn-r 
tended  that  he  will  be  more  favourable  to  this  party.  13  H.  4. 13.] 

14.  In  replevin^  &c.  the  defendant  avowed  fir  rentfervice^  and  Beofil.  15. 
the  plaintiff  replied  hors  defon  fie.    The  plaintiff  challenged  one  of  ^^1^-^ 
the  jurors,  becaufe  he  wnsfieward  to  the  avowant  of  his  manor ^  feV, . 

and  adjudged  a  principal  challenge.  Mo«  3*  ph  7*  Trin.  27  H.  8« 
Anon. 

1 5.  If  the  \  plaintiff  labours  a  juror  to  appear^  and  pafs  according  XU  either 
to  his  confcienccj  though  the  juror  waJ  never  fummoncd  by  the  flic-  {J^^***^*^ 
riff,  nor  his  mintfters,  to  appe^Ti  this  is  no  caufe  to  challenge  the  challenge' 
juror  as  fpccially  laboured  j  per  tot.  Cur.    D.48.  pi.  19.  Hill,  at  all,  but 
3a  H.  8.  Anon.  K^ 

it.    But  if  either  party  labouf  the  joroTi  sind  ffor  h'lm  ta^  thing  tc  pvt  ki'  verdiS^  this  U  a  prind^ 
cfaattenge.    Co.  Litt.  157.  b.  (w). 

16.  That  the  juror  is  afiUowfervani  of  either  party,  is  no  prin<* 
clpal  challenge  but  to  the  favour.     Co.  Litt.  157*  b.  (x), 

17.  A  juror  was  challenged,  for  that  he  had  bot4gl>t  land  of  otte 
of  the  parties  in  thefuit,  (viz.)  of  the  leffor^  and  that  the  leffor  did 
fwe  to  his  jttror  10/.  Notwithftanding  this  challenge  the  triors 
found  him  to  be  indifierent  \  otherwife  it  had  been^  per  Cur.  if 
the  jttror  had  otued  money  to  otte  of  the  partiei,  Eulft.  ao.  Pafch. 
t  Jac.     OdiU  V.  Tyrrcl. 

XT  3  1 8.  Notcj 


^7  CHa!. 

1 8.  Note,  it  w^  granted  thzt  fome  of  the  grand  jury  who  found 
the  bill  might  be  ot  petit  jury.  12  MocL  305.  Mich,  u  W.  3^ 
in  cafe  of  the  King  v.  ICirk  &  Cage. 

19.  If  the  iflue  be  nvketker  fucfj  a  county  is  hund  to  repair  ol 
bridge^  one  of  the  county  is  no  good  juror,  though  he  may  be  a 
good  witnefs.  6  Mod.  307.  Mich.  3  Ann,  B.  R.  The  Quecr^ 
V.  the  Inhabitants  of  the  county  of  Wilts.. 

[  a68  ]  (G.  d,  2)     Challenge  to  Jurors.     {Favour  i  Arbi^ 

trator^  ComTni£ioner!\ 

•  Br. Cbal-  [i.  iT  is  not  a  good  challenge  that  the  juror  %}as  arbitrator 
lengc,pl.  7.  *  in  f/)e  fame  matter  chofen  by  both  parties.     13  H.  4*  13. 

cico.s.C.     «3H.6.  24.b.] 

Bf.  Cbal-  [2.  But  otherwife  if  he  was  chofin  by  one  partjy  and  a^icsther  Jar 

Icngc,  pi.  7.  /^^  other  party.     30  H.  6.  39.  b.] 
S.  P.  cites  r      />  ;»        J 

3  H«  6.  14,  ■  ■  It  was  agreed  that  it  was  a  principal  chaUenge,  that  a  juror  was  arbitMKor  for  tb^ 
party.     Br.  Cballenge,  pi.  1 56.  citrs  7  H.  7.  10.  S.  P.  if  it  be  in  the  fime  caufe,  becaufe  it  is 

intended  he  will  incline  to  that  patty  to  which  he  inclin^  before.     But  contrary  of  a  commiffiooeri 
becaufe  he  is  elected  indifferent.     God^.  193.  pi.  276.  Per. Coke  Ch.  J.  nemine contradicente,  Tno« 
10  Jac.  C.  B.  Fortefcue  v.  Cooke. 

Br.  Chal-  [3.  S^  if  an  arbitrator  be  chofen  by  one  party,  and  another  bji 
icnge,  plj^7.  ^g  other  party,  as  itidifferent  arbitrators^  it  is  a  good  challenge 
—If  a*    *    againft  him  by  whom  he  was  chofen.     3  I).  6»  24.  b.  adjudged^ 

jur^rhat        20  H,  6.  40.J 

been  an 

arbitrator,  chofen  by  the  plaintiflFor  defendant  in  the  fame  caufe,  and  hits  been  Informed  of,  or  treated 

of  the  ipa^ttcrj  this  is  a  principal  challenge  \  otherwife  if  he  never  was  inibrmed  or  Created  thereof, 

Co.  Litt.  157.  b.  (p). 

[4.  Bi^  it  is  not  a  challenge  to  the  arbitrator,  if  he  was  arbi^ 
trator  in  amtber  matter  for  theparty^  and  not  in  the  fame  matter  \r\ 
queftion.     aoH.  6i  39.  b.] 

[5.  As  in  an  attaint^  upon  a  recovery  in  a  forcible  entry,  it  is  a 

good  challenge  that  he  was  arbitrator  of  one  party,  Jhr  thefaljt 

oath.     20  H.  6.  39.  b.l 

fmx^K^    ^       [6.  But  otherwife  it  is  if  he  was  arbitrator  for  the.title  of  the  land  ; 

Foi.  656.    for  this  is  another  thing  than  that  which  is  now  in  queilion  in  the 

\m^^^w^  attaint.     20  H.  6.  39.  b.j 

f  7.  So  in  debt  it  is  no  challenge  that  he  was  arbitrator  for  ont 
party  in  a  trefpafs.     20  H.  6.  39.  b.] 
Sec  the  [^'  '^  '*^  ^^^  ^  B^^^  challenge  to  a  juror,  that  he  nuas  a  commif" 

notes  at .  fioner  in  Chancery  of  the  denomination  of  one  party  to  take  the  anfiver. 
pl.  a._.  0^fiyf  other  for  the  fame  laftdy  and  between  the  fame  parties.  Mich. 
miffionCT'     10  Ja*  S-  R*  between  Oldsworth  and  Thorpe,  per  Curiam. 

chofen  by       adjudged.] 

one  of  the 

parties  for  examination  of  witnefTes  in  the  fame  caufe,  is  no  principal  challenge ;  for  he  is  made  by 

the  king  under  the  great  feal,  and  not  by  the  party  as  the  arbitrator  is  j  but  he  may  upon  caufe  be  chiU 

lenged  for  faiour.     Co.  Litt.  157.  b.  (q).  9  Rep.  71.  a.  in  Pcacock^s  c'fe>  Ld  ChaDcelior 

cited  S.  P.  as  refolved  in  C.  B.  ia  Ld.  Dyer's  time  j  and  fald  that  with  this  agreci  7  H.  7.  10.  b. 

9  E*  4*  46.  3  H.  6.  24.  b. 
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(H.  ^)    Challenge  to  Jurors.     What  fhall  be  Prin- 
cipal Challenge yjr  Malice.     What  AStions. 

[i.  iF  there  hcjitch  aftion  depending  between  a  party  and  the  Trials  per 
*  juror,  which  implies  malice  between  them^  it  is  a  good  ch^il-  /fgi )'— * 
lenge«    But  otherwife  it  is  e  contra.  38  H.  6.  7.]  s.P.  Unkfs 

they  be 
brought  by  covin,  cithrr  before  or  after  the  retvM-n  \  for  if  covin  be  found,  then  it  is  no  caufe  of  shaUenge. 
€0.  lict.  157.  b.  (t). 

[2.  It  IS  a  good  challcngrj  that  the  parly  has  appeal  pending  Tnaitper 
againft  a  juror,     21  E.  4.  u.  33.]  (fei-V** 

[3.  So  if  a  juror  has  againfl  him.     21  £•  4.  12*  33*] 
[4.  It  is  a  good  challenge  that  a  juror  has  afiion  of  battery  Trials  per 
^inftaparty.     39H.6.7.]  f,"/'//*' 

f5.  The  fame  law  iF  the  party  kas  a  trefpafs  of  battery  pending 
againft  the  juror.     20  A^«  ^it  admitted  .J 

[6,  But  it  is' no  challenge  that  an  aftion  ot  debt  is  depending  Trials  pw 
between  them  ;  for -it  implies  no  malice.     38  H.'6.  7.]  ^^^^^  |2^* 

|bid.  139.  ( iSS.)-— -AAions  which  do  not  imply  malice  or  4ifple^ure>  are  but  to  the  favour*    Ca 
}a\X,  157.  b.  (c).  « 

[7.  The  fame  law  of  trefpafs  of  chfe  broken,  *  37  H.  6-  7.]  Trials  per 

(i6«.)— — In  affifc  a  juror  was  chaJlenged  becaufe  the  tenant  hi4  a  writ  of  trefpafs  depending  againft 
^im  of  elder  date  than  the  aOlfe,  and  returned  before  the  aflife  $  and  (b  he  is  favourable.  The  tenant 
pieaded  that  the  writ  of  trefpafs  was  purchafed  by  covin.  Ste  Br.  Challenge,  p).  9a.  38  H.  6.  6. 
where  it  feems  admitted,  that  were  ir  not  for  the  covin,  the  chaUenge  is  good.— —Br*  CdluiioBy 
el.  22.  cites  S.  C. 
*  Thja  feexns  to  be  mifprinted,  4nd  (hat  It  ihould  b9  38  H.  6.  7.  a*  at  the  end  of  p}.  1 5^ 

'8.  Contra,  21  E.  4.  12.  33.  which  fpeaks  oi  trefpafs  generally^"] 

9.  If  the  defendant  has  a  trefpafs  of  battery  pending  againjl  The  procefs 

a  juror  in  nfflfey  of  later  date  than  the  afjife  ;  yet  this  (hall  bc  a  good  ^^^^J  jj*^ 

challenge.  ]  ^refs,  and 

[10.  Contra,  20  AfT,  11.  But  there  it  feems  the  book  is  mif-  theteflio/ 

printed  5  for  it  is  that  the  affife  was  of  later  date.     And  adjudged  '^'^l^p 

i^o  challenge  for  this  qaufe.  J  ^m  fe/ire 

tbetefteof 
tb*  writ  cfojjije ;  and  therefore  it  ytvi  Jufficiaut  \  and  the  challenge  was  oofted  quod  minim,  unlela  the 
teitebad  becu  after  the  aifife.     Br.  Challenge,  pi.  109.  cites  20  Afl*.  xi« 

. 

[11.  It  is  a  good  challenge  by  ^,  party,  th^t  he  and  a  juror  are  at  Br.  Chal* 
Mate.     30  Afl;  24.  admitted.  50  Aff.  4.  admitted.]  ^Tii!z\^ 

"  S.  C.—— Trials  per  Pals,  132.  (182.)  30  AiT.  34. 

f  12.  It  is  a  good  challenge  in  attaint  to  a  juror  for  the  tenant,  Br.Cha'- 
that  Hi^  juror  andone  of  the  petit  1 2  are  at  debate.     50  AiT.  4.]  !^o.%itif 

S.  C. 
[13*  In  attaint y  it  is  a  good  challenge  to  the  juror  for  the  plain-  Br.  Chal. ' 
tJ^  that  he  kas  a  writ  upon  the  flatute  againfl  him  for  maintaining  *^"«^»  !^' 

U  4  the  i,  c/''" 


x6g^  Cttajk 

tie  firjt  quarrel^  the  whicli  writ  was  pupcbafid  before  this  attaint^^ ' 
43  Aff.  46.  adjudged.]  * 

[  14.  But  otberwife  it  is,  if  he  does  mtfay  that  the  nvrit  V)as  puty 
ebafed  before  this  wit.     43,  Aff.  46.  ] 

15.  If  zjurorhasafuit  at  //iw  depending  agsjnft  the  plaintiff,  it 
feems  admitted  to  be  a  good  chall^gje*  Sec  Sty.  i%^.  Mi^ 
24  Car.  B,  R.    Loveday's  cafe. 

[  270  ]  (H.  d.  2)     By  wbom^ 


Trials  pe/        [ 
Vais,  133. 
(261.) 


1]  [15,  iT  is  no  challenge,  that  riie  Irother  ofihe  party  hassBkr^ 
*  againjiajuror.     21  E.,4.  33.J 


[2]  [16.  J/i  attatnt  it  is  not  any  challenge  to.  a  juror  for  the 

plaintiff,  that  he  has  an  aBion  upon  theji^ute  againft  him^^r  main^ 

B    Cbal        taimng  thejirji  *  quarrel^  which  was  purchafed  before  this  writ^  if  it 

lenge,  pi.      was  brought  by  caution  againft  this  juror  and  30  others,  to  &avc 

147.  citei     this  challenge,     43  Aff.  46.  adjudged.J 

••  • 

(H,  A  j}    ChaH«ngc  Peremptory  to  Jurors.    Jurors^ 

ought  to  be  free. 

X 

5.  p.  ut      [i,  iT  is  a  good  challenge  to  a  juror,  that  he  //  a  vHUm^ 
chSkn'gf/*  1 9  E.  4.  16.  X  26  Aff.  28,  adjudged.  Contra,  |I  10  H.  7. 20,; 

pi.  64.. c«tM  admitted.] 

.SiH.6l3o. 

tBr.  Chillenge,  pi.  83.  cites  S.  C. 
Br.  Challenge,  pi.  i  iS.'  cites  S.*C.    And  the  bailifF  was  amerced  for  returning  the  vUleln  in  the 
pannel ;  quod  nota  benei  and  noo  omittas  was  awarded. 

So  to  a  cbamfhfi  im  a  mU  of  right,  it,  is  a  goo^l  challenge  that  he  is  yilleln,  at  dicitur ;  for  he  moft 
be  a  freemjm.     Br.  Challenge,  pt.  196.  cites  3  H.  6.  55. 

]  Br.  Challenge*  pi.  216.  cites  S.  C.  That  it  was  faid,  that  if  a  Tiileln  be  regardant  to  a  manor,  he 
a»y  befwora  b^weenhim  iareveriioa  axid  a  ftnnger  during  the  leafe.     Quaere.  "  . 

2.  He  that  is  of  a  jury  muft  be  liter  homo,  L  c.  npt  only  a 
freeman,  and  not  bond,  but  alfo  one  that  has  fuch  freedom 
of  mind,  that  he  Jlands  indifferent,  as  he  ftands  unfworn.  •  Co, 
LitL  155.  a.  (d). 


fS^T'*  (H.  d.  4)     Ought  to  be  §  Legates  Homines 

mean^,  that 

they  ihaU  [x]  [2*  |T  is  a  good  challenge  to  a  juror,  that  he  'was  born  out  of: 

JV^jif^'  ^  the  Ugeance  of  the  king,  though  he  came  into  England 

eeption.  »H.  when  hc  wsils  an  infant,  and  has  always  after  continued  here,  and 


W  [3-  It 


T^l  [3.  It  IS  a  good  challenge  to  a  juror  that  lie  //  outlawed;  ^^'  ^^- 
forthcn  he  is  not  Icgalis  homo,     ai  H.^6.  30.  b.]  ^%t^ 

6.  C«— — S*  P*  Trials  per  Pais,  176.  ■  ■  If  a  man  be  mtthwed  in  tnjpa^i^  dihu  or  any  other  *  adlon, 
•Ins  it  a  principal  caufe  of  challenge  \  for  he  is  ezlezy  and  therefore  is  not  Je^alis  homo.  Co, 
IJtt.  i$S«  *«  (e).  And  the  ftatote  Zi  H.  4*  extends  to  perfons  outlawed  m  ftrjonai  aBwtUy  be« 

uufe  sfl  outlawed  peribn  is  not  accounted  prohus  U  kgatia  homo  to  be  fworn  in  an  inqoeft,  and  may  be 
chaUeagcd  for  that  caa(e.  By  the  gxeater  part<of  the  juftices  at  Serjeant* s-ion,  upon  conference  there* 
Cfo*  C.  134*  pl«  9«  Mich.  4  Car.     Sir  William  Wiihipole's  cafe.  ■       Jo.  198.  S.  C.  S.  P. 

2  Hawk.  PI*  C.  417.  cap.  43.  /.  25.  but  fays  it  feems  It  is  qot  a  principal  one,  but  only  to  the  favour, 
unlefi  the  record  of  the  outlawry  be  produced,  if  it  be  a  record  of  another  court,  or  the  term,  ftc.  ibewn^ 
jf  it  be  a  xccox4  of  the  fame  court*       '  * 

3.  Erery  juror  that  Is  returned  for  the  trial  of  any  iflue  or  caufe, 
ooght  toliave  3  properties,  ift^  He  ought  to  be  dwelling  moft  near 
to  the  place  where  the  queftion  is  moved,  adly^  He  ought  to  be 
moji  fufficient  both  for  under/landing  and  competency  of  e/late^ 

idly.  He  ought  to  be  kaft  fufpicious^  i.  e.  to  be  indifierent  as  he 
ands  unTwoniy  and  then  he  is  accounted  in  law  liber  &  legalis 
homo)  otherwife  he  may  be  challenged^  and  not  fuffered  to  be 
fworn.    Co.  Litt*  155.  a«  b. 

4.  If  the  juror  be  attainted  or  conviSled  of  treafon  or  \  felony ^  or  tlf«n»«^ 
.for  any  offence  to  life  or  metnber^  or  in  attaint  for  2.falfe  verfiEl^  attainted  of 
or  for  perjury  as  a  witneis,  or  in  a  con/piracy  at  the  fuit  of  the  jllSoned^he 
hingy  or  in  any  fuit  (either  for  the  king  or  for  any  fubjed)  be  Aaii  not 
adjudged  to  the  pUlory^  tumbrily  or  the  like,  or  to  be  branded  or  to  ^^^^\ 
htfignuUizedy  or  to  have  any  other  corporal  puni/bmenty  whereby  ajni7™for 
he  becomes  infamms ;  {for  it  is  a  maxim  in  law  repellitur  afacra"  that  he  Is 
niento  infamisL    Thefe,  and  the  like,  are  principal  caufes  of  ^He^TiS** 
i:hallenge.     Co.  Litt,  158*  a.  (ej).  •homo'j  for 

pcena  mori 
poteft,  culpa  perennis  erlt  \  and  therefore  fuch  a  one  ihall  not  be  fworn  of  an  inqoeft ;  and  this  is  a  good 
tbilknge  to  a  jiiior  returned  to  (erve,  that  be  bach  been  before  attainted  of  felony,  and  chough  pardoned 
for  the  lame,  yet  be  is  not  a  fit  perfon  to  ferre  of  a  jury.    Per  Coke  Ch.  J.   a  Bulft.  154.  Mich, 
ji  Jac.  in  cafe  of  Browne  v.  Craihaw,  cites  xi  H.  4.  fo.41.  b.— -S.  P.  •Brownl.  34.  Anon. 

S-.  P.  And  fo  ^foritn  on  5  Elis.  14.  And  SerjeaiBt  Hawkins,  fays,  it  hath  been  boldcn,  that  fuch 
cxcepdons  are  ««/  Jalvedey  Mpmrdut*  And  yet  he  fays  it  feems  that  n<toe  of  the  above-cited  chal- 
lenges are  principsl  ones,  but  only  to  the  favour,  jmlefs  the  record  of  the  judgment  or  con%idion  be 
arodttced,  if  it  be  a  record  of  anouer  co^rt  j  or  Uic  term,  &c.  \fi  Aewn,  if  it  be  a  record  of  the  Cuae 
Uttrt.     »  Hawk.  PL  C.  417.  cap  43.  f.  45. 

5.  Thp'old  books  have  £udt  that  if  a  man  be  excammufiicated,  he  s.  P.  * 
(ouldnotbcofaj^ry.    Co,  litt.  158.  a.  (e),  H«rk.Pi.a 


417.  cap. 
43-  f«  »S- 


(H*  d,  5)     Challenge  to  a  Juror. 


[i*  1T  18  no  challenge  to  a  juror  in  Bank,  that  be  was  notfummonid, 

^  of  1^  days.     17  E.  3.  73.  b.] 

a.  It  is  no  challenge  in  quare  impedit,  that  the  juror  is  a  pa^  So  In  affife* 
ri/bioner  :  for  the  right  oif  the  church  is  W  hi  debate.    Br.  Chal-  S!l5V!l 

J-'  1         ^      •         •      Air  lenge,  ita» 

icnge,  pi.  100.  cite$  17  Afl.  15.  cites  w  AC 

as— — 

So  in  debt,  or  any  other  a^oo,  where  the  riiht  of  the  ehurth  comes  not  in  qneftioo,  a  f^ifimmtr  it  no 
principal  challenge.    Co.  Litt.  157.  b*  (t). 

6at  In  a  caufe  where  lAittarfim  ofaparj/b  is  party,  and  the  right  of  the  ebarch  comes  In  debate,  t 
fifjfkkMr  is  a  principal  challenge*  Co*  Litt*  157.  b.  (t)*  ■  ■  ■  ■  Br*  Challenge,  pi.  i8o«  cites 
1^  £•  ^  32.  Per  Nek    uft* 

3-  V 


271  ©ritf. 

In  ejcfi-  3.  If  tht ijuror  hath  part  of  the  iatid  thaf  depends  upon  tiefom$ 

theories*    /;//^,  it  is  a  principal  challenge.     Co.  Litt.  157.  a,  (g). 

were  at  iflbe,  and  the  plaintiff  challenged  one  of  tbt  jury,  beciafi:  He  hclJ  land  under  the  fame  title  at 
*  the  defendant  did,  which  was  proved  by'a  witnefs  produced  for  the  plaintiff,  and  thereupon  the  jurar 
was  wtthdi  twn.     a  Le.  40*  pi.  53.  Mich.  30  £ili*  in  the  Excnequpr,  Green  ▼.  ETcnrd* 

4.  At  a  trial  at  bar  the  queftion  waS|  whether  the  fair,  called 
W  a)  hill  Fair,  (hould  be  kept  at  Waybill  or  Audover.  One  of  the 
jury^  who  lived  at  Waybill,  was  challenged,  for  that  the  fair  would 
occafion  manure  to  improve  the  ground/  On  the  cdier  fide  it 
was  confidered,  that  the  fair  occafioned  trampling  of  the  gra(sj 
and  this  being  a  challenge  to  the  favour,  2  of  the  jurors  were 
fworn  to  be  triers,  and  their  oath  waSy  TouJbaU  ^uell  and  truly  try 
nvhether  A,  (the  juror  challenged )  Jtands  indifferent  between  the  par^ 
ties.     I  Salk.  152.  pi.  i.  Trin.  i  W.  &  M.  Anon. 

5.  It  has  been  allowed  a  good  caufe  of  challenge,  on  the  part 
of  the  prifoner,  that  the  juror  has  a  claim  to  the  forfeiture  which 
&all  be  raifed  by  the  part'fs  attainder  or  conviOTon.  ^Tlawk. 
Fl.  C.  418.  cap.  43.  f.  28.  cites  State  Trials,  vol*  i.  fbl.  502. 

6.  It  is  a  good  challenge  to  a  juror  to  fay*tliat  he  is  returned  by  # 
nvrong  name.    Trials  per  Pais,  146.  (175.^ 


s«(G.d)  (I.  d)     Challenge  to  Jurors,     For  Favour.     What 
^  *  '  fhall  be  good  Challenge.    \Wordsfpoki  by  a  yurpr 

as  to  the  Cau/e.]  '      •     ' 

See  (G.d)    [i.  |F  a  juror  fays  that  he  will  pafs  for  the  one  part^  this  is  a 
pi-  8.—  1  gQQ^  challenge  for  favour,  *f  be  faid  it  in  favour  of  binu 

X  riajs  per  t  t    ^  t 

Paia,  133.     t  7  "•  O.  25  .J 

(163.) 

f  Br.  Challenge,  pi.  55.  cites  S.  C— — Soch  faying  Si  a  good  chaUeage.    Br.  Chattttge,  pL  90. . 

cites,  z I  H.  7«  29* 

Br.  Chai-  [2.  But  if  he  does  not  fay  it  in  favour,  hxit  for  the  conufance 

Jenge,  pi.      ^)^ich  he  had  of  the  thing  in  iffucy  it  is  not  a  good  challenge  for  fa- 
s.  c.  z       vour.     7  H.  6.  25.J 

Hawk.  PI. 

C.418.  cap.  43.  f.  28.  S.  P. Triah  per  Pais,  133.  (163.) 

Trials  per  [3.  \And\  It  is  no  challenge  to  the  juror,  that  he  faid  that  he 

f  1*6  *.V^*  would  pafs  for  the  one  party,  unlefs  it  be  found  by  the  triors  or  the 
Court,  that  he  faid  it  nwre  for  favour  than  for  the  truth  of  the  matter. 
20  H.  6.  40.] 

4.  Upon  a  trial  at  the  bar  a  juror  was  challenged,  for  that  he 
faid  unto  one  of  the  parties.  Provide  you  topay^for  iflamfwomy  I 
will  give  my  verdiB  againfi  you  ;  and  that  this  is  true,  the  party  to 
whom  the  words  were  fpoken  did  offer  to.depofe  the  fame,  if 
he  may  be  fuffered  to  fwear ;  and  whether  he  mould  be  fufiered 
in  this  cafe  to  fwear  to  prore  this,  he  be&g  one  of  the  parties^ 
was  the  queftion.  Fcnner  J.  faid,  he  may  well  be  fworn  in  this 
cafe  to  prove  the  challenge  good  \  and  by  the  Court  he  was  ak 

Iowc4 


Cdat.  «7* 

lowed  to  be  fwom,  to  make  good  the  caufc  of  his  cliallcnge ; 
which  being  proved  by  his  oath,  the  triors  found  him  for  this 
caufe  not  to  be  indifferent,  and  therefore  he  was,  withdrawn. 
Pulft-  20.  Prfch.  8  Jac.     Odlll  V.  Tyrrel. 

5,  in  evidence  to  an  inqueft  it  was  obferved,  i.  The  ijfue  heiHg 
m  ^vay  or  not  a  wdj^  a  juror  was  challenged,  and  being  for  the  king, 
caufe  was  (hewed  prefently  that  he  hzAfaid  that  it  was  a  vjoy,  arid 

if  it  pr&vcd  otber^vlfe  it  would  be  a  prejudice  to  the  country  ;  which    [  273  3 
being  proved,  he  was  fetafidc.  Keb.  71.  pi.  4lt  Trin.  13  Car.  2. 
B.  R.     The  King  v  the  Inhabitants  of  Cheveny. 

6.  If  a  perfon  be  indifted  of  high  treefony  and  one  oi  xht  jurors       ' 
be  challenged  for  hzyxng  faid  that  he  was  guilty ^  or  that  he  would 

he  hangedy  thi§  is  a  good  caufe  of  challenge,  i  Salk.  153.  pi.  3f 
^ooke's  cafe, 

(L  d.  %\  Challenge  to  the  Juror  for  Favour.  [Where 

the  King  is  Party S\ 

[l.  iN  an  aBion  brought  between  the  king  and  another y  the  fubjedi   ^**  (^'  ^) 
*  cannot  take  any  challenge  to  the  juror  for  favour  of  the  ^<!eVx.  cT* 
part  of  the  king,     Pf  15  Ja.  B.R.  in  Tqttersol's  case.     Per  pi.  1 

Curiam.]  TrUliper 

J  Paib,  1 3  J. 

(163.)  It  18  faid  that  the  fubje^  canooc  take  a  challenge  for  the  favoar  againft  the  king,  becaufe 

every  one  is  boan4  by  his  allegiance  to  favour  the  Jdng.  But  if  no  more  be  meant  by  chefe  books  that! 
cbat  fuch  achatleoge  is  not  g>>od,  w\t^o\xt  Jhiwinz  fime  aSiual  part'uiitty  in  foch  (beriD' or  juror,  or  fome 
fartktdar  caujt  in  rtjptSk  nobtreof  the.  king  tHay  Infiuence  tbtm^  it  feems  not  clearly  fettled  how  the  king  in 
this  refped  hath  a  greater  privilege  than  |iie  fubje£l ;  which  yetlt  feems  agre;:d  that  he  hath.  %  Hawk« 
^J.  0.41 9.  pap.  43.  f.  3s. 

[a.  ^iinan  indiBment  of  J.  S.  ^^i/irr^/fy,  the  defendant  can-  Tnrfsper 
pot  take  any  challenge  to  the  juror  of  favour  of  the  part  of  the  f^'iV  l^^^ 
king.     P.  15  Ja.  Banco  Regis,  Tottersol's  case,  adjudged.]  ^ 

3.  The  fubjefl  may  challenge  the  polls  where  the  king  is  party ; 
^xid  if  a  max*  be  outlawed  of  trea/on  or  felony  at  the  fuit  of  the  king, 
and  the  party  for  avoiding  thereof  alleges  imprifonmenty  or  the  like, 
at  the  time  of  the  outlavirry,  though  the  iiTue  be  joined  upon  a 
collateral  point,  ye^  fhall  the  party  have  fuch  challenges  as  if  he 
had  been  arraigned  upon  the  crime  itfelf ;  for  this  by  a  means 
concerns  his  life  alfo.     Co.  Litt.  157.  b.  (d), 

4.  In  an  information  for  a  forgery  the  defendant  challenged 
$ne  of  the  juryy  for  that  t\it  profecutor  had  been  lately  entertained  at 
bis  hotife  ;  and  this  was  admitted  a  good  challenge  to  the  favour, 
though  againlt  the  king.  Vent.  309.  Pafch.  29  Car.  a*  B.  R. 
^non. 

5.  It  hath  been  ruled  to  be  a  good  challenge  of  a  juror  on  the 
part  of  the  king,  that  he  hath  given  his  dogs  the  names  of  the  king's 
^tneffes.     2  Havk.  PI.  C.  418*  cap.  43.  f.  30. 


273  ^tia. 


^^  ^  ^    (K.  d)    Challenges.    How  they  are  to  be  iaim  of  4^ 
'L^A^^Lr  Record. 

Trials  pfr     [  I.  iN  attaint^  if  the  plaxntiflF  challenges  a  juror  becaa(e  he  has  aa 
^"'•j^J'  <i/?w«  pending  againfi  Inm  in  the  fame  courts  for  maintaining 

the  C^irt '   thejlr/f  quarrel,  wluch  was  purchafed  htfore  this  writj  he  need  not 
wUi  fend     Jbew  the  record  to  the  Court,  becaufe  it  is  in  the  fame  coc^t^ 

^co"Sr.    43  AC  46.] 

Br.  CballeDge^  pL  147.  cites  S.  C. 

[  274  3        [2.  -2''^  he  ought  tofbewthe  day  and  term  of  the  record^  thoog|f^ 

it  be  in  the  fame  court.     43  AiT.  46.] 
Br.  ChaV-  [3.  But  if  the  record  be  in  another  courts  he  ought  to  {hew  it  tci 

^?*citM     ^^  Court,  othcrwife  it  is  not  a  principal  challenge.    43  Aff.  4(5.} 

S.  C.     That  he  ought  to  fliew  ic  immcdiatdy. 

» 

(L*  d)     Challenge  to  the  Jurors.     At  what  Time  it 

may  be  taken. 

See(C.  A)  [i.    AFTER  the  array  is  affirmed,  a  man  (hall  wf  have fuch ehal^ 

pi.  3.^  Jj.  ifjjgg  ^Q  ^  juror,  which  would  have  heenfuffident  challenge  tQ 

Pa'i^'i33.  ^A^  array.     49  E.  3.  2.  b.  49  Allife,  I.  Curia.] 

(163.) 

See  (G.  d)        [2.  ^•f  it  IS  not  a  good  challenge  to  a  juror  that  he  toot  put  in 

fl  4 —  the  pantiel  at  the  denomination  of  the  ether  party  $  for  this  had  been 

*  ^J*  ^^"  a  good  challenge  to  the  array,  the  which  hp  has  accepted  good« 

a^fcitM  ^49  E.  3.  I.  b.  t  49  Aff.  I.  Curia. J 

s.  c— 

Tri?ls  per  Pail,  133.  (163.) 

\  Br.  ChaUciise>  pi*  150-  cites  S.  C. 

Trials  per  ["j.  If  a  man  challenges  a  juror  yir  ncn^fufficifncy  of fran1t4ene^ 

\\^x.\^^*    i«f/7^,  ^«rf  /i'/V  i.f  adjudged  againji  him,  yet  he  may  challenge  hinn^  ht^ 

caufe  he  is  favourable  to  the  other  party ;  and  this  ihaU  be  tried^ 

loH.  6.  18.  b.] 

[4.  If  the  inqueft  remains  for  want  of  hundredors,  yet  the  parties^ 

may  afterwards  have  challenge  to  the  polls  for  other  caufe*     22  £.  4* 

Challenge,  62.  per  Curiam.] 
Trials  per  [5*  W  xhcjury  Upon  finding  of  the  principal  do  not  tax  the  damagety 

Pais,  134.   for  which  a  venire  facias  iffues  to  the  fame  jurors  to  tax  the  damages^ 
^*^2'^         the  parties  cannot  take  any  challenge  to  the  jurors  for  a  caufe  before  the 

firfi  trial.     22  E.  3.  8.  b.J 
Jerk.  10.         [6.  But  they  may  take  any  challenge  for  a  ;aufe  aritng  a/ierm. 
pi.  88—      22E.  3.  8.  b.] 

Trials  per  -^  •' 

Pais,  134.  (136.) 


Ctlal.  2*74 

f  7.  In  qffyi^  If  after  8  are /worn  tie  ajftfi  remains  for  default  if  Br.  Cfctl- 
jurorij  vpon  nvhkh  a  tales  is  granted ;  at  the  return  of  it  the  par-  ^^l^\\^l^ 
tics  may  challenge  the  firft  jurors,  for  caufe  arifen  of  later  time.  s.  c — 
a8  Aff.  44.  adjudged.]  ?««»f>^  ^h« 

^       "        •*  •  jurcr  ^vas  at 

^mtthtr  iimthoTUf  0:nd  tit  jury  rem^medy  it  vms  a^atdtd  that  btfitwU  bt  f-tvorn ;  Tor  now  h^Jhalhncit 
hmnn  miy  ibatUng*  bur  that  which  comet  •/  later  time  \  aad  no  priacipai  chalieogCi  quod  D6ia.  Bx. 
^^^baUoBgCy  pi.  50.  cites  9  H.  5«  7.— «— JedL  3x0.  pi.  8S. 

[8.  But  they  cannot  challenge  them  ^r  uny  caufe  which  is  not  ^^'  chaJ- 

S.  C— ^BiowiiL  275.  Mich.  7  Jac.  C.  B.  AaoA» 

[9.  So  the  fc'wg^ -^annot  challenge  a  juror  after  he  is  fM^orn,  un-  Trials  per 
\t&i\\.\x,  lot  caufe  happening  afier  be  was Jwom.     P.  16  Ja,  B.  per  \^^')}^ 

Curiam.]  T:hrtt  were 

InifHtd  vf 
wnrdtTj  aod  eie^vf  ^f  the  jury  mfy  appeared  at  tht  trials  and  werejkvom  ;  but  oneoftlem  tea:  c  bailer gcd 
^^  the  prifmers.  A  talei  %oae  awarded  fir  the  qtueitj  and  the  trial  tut  •ff  till  amthtr  day^  when  tba 
jury  appeartdy  and  then  one  of  thtjurers  who  appear  d  thejirft  day  and  was  fworM,  <vai  cballerrgedfir 
she  quetHffar  tf  caufe  ifi  tffe  at  thfjirfl  dajf  but  not  then  known  to  the  fueen,  via.  that  he  was  within  tbt 
^firds  ofthemafier  of<me  of  the  indiffta*  The  jttfticea  of  B.  R*  being  in  doubts  fent  to  C.  B.  whote 
opinion  were,  that  die  iiueen  covld  not  have  that  challenge  now,  any  moie  than  (be  could  have  had  it  the 
^ft  day  after  chejnror  was  fwoniy  though  the  fame  caufe  was  AilJ  xontiotttng.  Y«1t.  25.  Mich.  44  dc 
45  Eiis.  B.  R.  Whaicon'tcaft.— Noy^  48.  S.  C.  but  not  S.  P« 
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10.  In  B.  R.  at  the  venire  facias y  all  thepannel  was  cbaSenged  hy 
the  parties f  and  the  decern  tales  was  challenged  by  the  defendant ;  by 
which'it  was  awarded  that  one  challenged  by  the  plcdntijf^^  arid  another 
challenged  by  the  defendant^  fhould  be  triors  2  and  the  defendant  chaU 
lenged  him  who  was  cbofefor  the  plaintiffs  and  fhewed  how  he  was 

Jirvourahlt  to  the  plaintiff :  and  therefore  he  was  (truck  out  notwith- 
ftanding  the  firft  4ward  of  the  Court.  Quod  nota.  Br.  Chal- 
lenge, pi.  51.  cites  ^  H.  5.  II. 

•    II.  A  man  was  arraigned  oftreafon^  and  8  were fworny  but  it  »  W.  m^. 

retnained  for  default  ofjurors^  and  at  another  day  he  challenged  part  ^^^  ^"  *^^* 

ef  them  who^  were  fworh  at  the  former,  day  peremptorily^  and  part  citel  s.'C— 

for  their  franktenement ;  and  bodi  challenges  allowed ;  the  one  in  ^^*  man  in 

favoretn  vitae,  and  the  other  becaufe  it  may  be  that  they  are  t^f°n 

'  infufficient  of  later  time.  Quaere,  if  the  like  fhould  be  in  a£lion  chaUenget 
between  party  and  party  which  docs  not  touch  life.  Br.  Chal-  ^°^  ^^^^^ 
lcnge,pl..i93.  cite8  82H.6.46.  -  ^\^„%^ 

Icfent,  yet  he  may  chUlenge  peremptorily.  Co.  Litt.  1 58.  a.  (I).— —So  a  juror  in  afpealynzs  challenged 
for  caufe  znd  found  indifferent ;  and  r}»jury  remaUedfor  default^  8cc»  by  which  tales  was  awarded  re» 
tumabU  In  another  term  \  and  now  x\i/t  defendant  cbalUrgtd  the  fame  juror  who  was  fwom  before  peremp^ 
toHly.  And  awarded  a  good  challenge  per  Fineux  and  Cur.  for  he  may  challenge  fir  cuuje  again  far 
caufe  cmmng  of  later  time.  Br.  Challenge,  pi.  75.  cites  14  H.  7*  i^,^m  S.  F.  Ibid.  pi.  194.  cites 
ft  RI  3.  13.'  12  H.  Hift.  PI.  C.  470.  cap.  35.  cites  fame  c.^fcs  ■  ■  S.  P.  Co.  Litt.  15?^.  a.  (1^. 

Butr00/rtf  ifht  had  challenge  for  caufe,  and  the  juror  found  indifferent,  and/ro&nr,  there  at  this  dai  he 
tamsot  challenge  him  peremptorily^  but  centra  at  another  daf ;  for  now  it  fiall  be  intended  th*t  he  had  ciufe 

CD  chiiilenge  him  peremptorily  coming  0;^/a/«r /iW.     Br.  Challrnpe,  pi.  75,  cites  14  H.  7.  lij « 

Bat  if  a  man  challenge  him  for  caufe,  He  muft  ihcw  a  caufe  happened  after  the  former  fweari/ig.  z  H. 
Hift.  PI.  C.  27<$.  cap.  35. 

^0  where  a  man  arraigned  ef  felony  upon  indiBment  cbalfengn  all  the  jurors  fir  caufe ^  there  wlm  k 
wus  to  the  perufal  of  the  pahnel,  be  may  relinquijb  it  and  (hjlUr.^e  p^rtrnt-tirJi,  Quod  nftwi.  i'er  Cur. 
r.  ChalUnge/pL  S6.  citps  37 ».  6.  <.  '  ^      ^      . 

« 

12.  If 


1 
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1 2.  Ij^a  iuror  Is  challenged  for  favour^  and  found  in£ffereni ;  aftrf 

And  before  that  he  is  fworn  he  cannot  be  challenged  for  the  hun^^ 

dred.    Br.  Challenge,  pi.  83.  cites  pE.  4.  itf. 

*lhtdi'  I  J.  If  the  oh^  party  challenges  a  juror,  and  the  flfAfr  not^  and 

r/fl/ltrl/^  after  he  noho  dnxUenged  reUafes  his  challenge^  the  other  may  well 

;Vcr,and     challenge;  per  Cur.    Quod  nota.    Br.  Challenge,  pi.  83.  cites 

wbtntbeh-  pE.  4.  16. 

fuefl  was 

ftrufedt  atid  tbe^  came  to  iimf  the  demanJant  rdtajtd  hit  chalknge  \  and  then  the  tenant  chaOen^  him 

who  did  not  chattenge  him  nt  thefrfiy  and  yet  good,  and  he  had  not  loft  his  tiiM,  and  fo  his  challcDfe 

Aall  be  uicd  by  the  opinion  of  the  Court  j  quod  nota.   .Br.  Challenge,  pi.  86 J  cites  37  H.  6.  8. 

So  if  one  be  chailengedfy  oneparry^  if  affaer  be  be  trkd  indifferent,  ic  ia  tiine  enough  for  the  otbt^ 
fatty  to  challenge  him.    Co.  Litt    157.  b. 

But,  where  a  juror  is  not  challenged  by  one  party  who  had  foflicient  caufe  of  chaUenge,  and  after* 
wards  is  challenged  by  the  other  fide,  and  afterwards  the  party,  does  releafe  his  challenge  ^  in  that  cafe 
the  firft  party  cannot  challenge  the  fame  juror  again,  bccaufe  he  did  foreJlow  his  time  of  challenge,  and 
Ik  had  admitted  the  party  for  to  be  indifterent  at  the  firft.  Godb.  234.  pi.  3«5.  Mich.  11  Jac.  ia 
C  fi«    Ca&den  v.  Symroooa* 

24.  If  the  party  does  not  challenge  on  thefirft  perufal  of  the pannel^ 
he  (hall  not  be  fufFered  to*  challenge  it  afterwards.  Quod  nemo 
dedixit.  Br.  Challenge,  pi.  2.  cites  27  H.  8.  2.  per  Fitzherbert. 
Quod  nota,  fays  37  H.  6.  8.  was  contra. 

15.  U^  jury  in  attaint  be  in  part  fworn,  and  in  part  not,  by 

which  they  remain,  and  at  another  Jay  one  of  thofe  who  was  fir^ 

fworn  is  challenged^  he  need  notfbew  caufe  of  later  time  i/nmoBately, 

[  276  ]   till  all  the  pannel  be  perufedj  and  then  the  (hewing  of  fuch  caufe 

ihall  be  time  enough.     By  all  the  juilices  in  C.  B.     Dal.  1 1. 

pi.  10.  Pafch.  7  E.  6.  C.  B.     Wyborn's  cafe. 

Ifthechal-         16.  Defendatit  challenged  the  array y   which   was  affirmed;    he 

kngetothe   fj^^\\  uqj^  now  challenge  the  polls,  without  ^^z;i«^  caufe  at  thi 

fourd  a.       commencement,  but  the  plaintiff  may ;  per  Cur.     Dal.  24.  pi.  3. 

gainftthe       4  &  5P..&M. 

party  that 

takes  it,  yet  he  Jhall  have  his  particular  challenge  to  the  p^lis.     Co.  Litt.  156.  b. 

S.  P.  For  I  y.  Challenge  to  the  jurors  of  the  grafid  affife  fhall  be  taken  befori 

Irew'^rned  '*'   return   of  "them,    (viz.)    when  they   are   elefted   by   the  4 
Into  Court,    kuights  *,  per  omncsjufticiarios'.  Dal,  68.  pi.  36.  6£iiz.  Scjuirfty 

there  can-       ^^  R^j^d. 

not  be  any 

challcflge  taken  to  them.    Co.  Litt.  X5S.  a.  (m). 

18.  In  replevin  the  plaintiff  challenged  a  juror  for  t%i  hundred, 
by  which  it  was  itied  tl^at  be  was  not  a  hundrejdor-,  and*  the  clerk 
wrote  (prater  H.)  upon  his  head  in  the  pannel;  and  after  this 
trial  the  defettdant  faid,  that  this  juror  was  at  another  timefwvm 
in  this  malter,  andfbewed  the  record ;  and  yet  he  was  not  received 
to  fay  this,  becaufe  he  faid  it  too  late,  and  the  Court  ex  ofHcio 
cannot  aid  his  negligence.  Bend}.  263.  pL  274.  Trin.  17  Eliz. 
C.  B.    Waters  v..Walfli. 

1 9.  A  juror  was  put  by  after  he  was  fworn,  •  becatife  of  kin  to 
the  plaintiff,  &c.     Clayt.  78.  pi.  130.     Spofopd's  cafe. 

20.  He  that  has  divers  challenges  niuft  take  them  all  at  once, 
and  the  law  fo  requires  indiflerent  trials,  that  divers  challenges 
arc  not  accounted  double.    Co.  Litt.  158.  a.  (g). 

21.  There 


21.  There  can  be  no  challenge  to  the  pannel  or  to  the  polls, 
I  ^tkre  beafuU  jury*     Refolved.     Hob,  235.  pi.  297.     Vicars 

i  T.  Langham. 

\  22.  A'  per/on  indited  of  buggery  challenged  one  of  the  jurors, 

who  was  the  fireman^  and  was  fworn,  and  tnarkedfworn  by  the 
d«rk  before  (he  challenge  was  heard  by  the  Court  \  and  becaufe 
tljc  Attorney-general  nuould  not  ajfent  to  alter  the  record^  the  chal- 
lenge was  difallowed.  Cro.  C.  291.  pL  2.  Hill.  8  Can  B.  R. 
HopeftiU  Tylden's  cafe. 

23.  If  the  defendant  does  not  appear  at  the  trial  ivhen  he  is  called^ 
he  lofes  his  challenge  to  the  jurors,  although  he  does  afterwards 
appear.    Trials  per  Pais,  146.  ( 1 7$.) 

"24.  All  challenges  muft  be  taken  b^ore  the  jurors  are  fworn. 
Triab  per  Pais,  MS:  ( *  73*)  . 


Fol.  659. 


(M.  d)     Challenges.     In  what  Cafes  he  who  chal- 
lenges ought  tojhcw  the  Caufe  im?nediately. 

■ 

[l.  iF  the  defendajlt  challenges  the  array  which  is  found  againjl  Trials  per 
•*  bim^  and  the  array  affirmed,  and  after  challenges  a  juror ^  J**'*» '  34« 
he.  ought  to  (hew.  the   caufe   immediately.     *  33  H,  6.  21.  •'Br!chal. 
27  H.  8.  26.   D.  3  £1.  20T.  66.   7  H.  4.  41.  b.  46.    20  AfT.  i5.'ieoge,pi.x6. 
19  Aff.  6.  adjudged.  .  43  E.  3.   Challenge,  93.    22  E.  4.   Chai-  ^1?;  p 

loige,  61.    7  ll.  4.  41.  b.  46.]  But«rrr* 

.  if  he  chaU 

hnjtt  the poflsy  vfithwt Ita^ing  cbaltenged  tie  array  Before;  for  in  fuch  cafe  he  Hial  O-iy  tiii  he  ha^  pew 
luic^  to  che  end  of  the  panneL     Nota  toe  difference.     Br.  Challenge,  pi.  147.  cites  ^3  AS.  40. 
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f2.  The  fame  law,  if  after  the  challenge  tnleny  and  before  trials    r.Ki:  {«r 
lerekafes  bis  challenge :  for  this  is  in  nature  of  a  trial,  inafmuch  '/'^' '  '^^* 
as  he  confefles  his.  challenge  not  good,    f  27  H.  8»  26.  Contra,  t;:r.  chai-^ 

17  H.  7.   K.  41.  b.]  icBge,  pi  6. 

cites  S.  C. 
S»  C.  cited  Sulft.  1 14,  Pafch.  9  Jac.  in  a  nota. 

« 

[3.'  But  if  there  arc  2  defendants^  21A  one  challenges  the  array ^  TriaUpcr 
Mnd  after  he  and  the  other  challenge  a  juror y  the  other  fhall  not  fhcw   1'^^^*'  .^34* 
his  caufe  inlm'ediately.     J  33  H.  6.  21.  b.]  jet.  chal- 

lenge, pi.  16.  citei  S.  C« 

f4.  If  9  of  the  jury  arefwonty  and  2  are  challenged ^  though  there 
is  not  any  other  juror^  fo  that  it  appears  that  there  cannot  be  a  full 
jury,  yet  the  caufe  of  the  challenge  ought  to  be  fhewn  immedi- 
ately, becaufe  the  fame  jurors  are  to  be  returned  again,  and 
then  they  cannot  be  challenged  for  the  fame  caufe,  but  for  any 
caufe  after.  M.  1 1  Ja.  B.  R.  between  Bover  and  Horseman 
adjudged.] 

[5.   lifome  jurors  arefivorn^  and  there  are  not  fujficienty  hy  which  Trials  per 
m  tales  is  granted,  and  at  the  day  of  the  return  one  of  the  firjl  jurors  is  P»"ri  34» 
shalUngedy  he  ought  to  Ihew  caufe  of  challenge  immediately,  he  be-  a  y^^T^. 
ing  fworn  at  another  time,   P.  16  Ja.B.  R.  between  Gabriel,  maua  fj 

Dennis,  ^^"'^'^r* 


277  Crfat 

when/*  bsNiiis,  AND  Damb  Roti.s  adjudged.  P.  40  £l.  B.  IL  betwMii 
^'tCT'  Clifford  and  Cavendish.] 

£>re  talet  wax  awarded  retumabUy  Sec  and  at  the  day  the  dtfeadant  ebaUenged  tne  tf  thai  «&o  vtoM 
iballeaied  before.  Brian  and  Vavifor  iaid»  then  you  ou^ht'to  ihew  c«ii£s  immfd'utflyy  awd  a^o  ceMJe 
arifng  of  later  tmum    Br.  Challenge,  pi.  73.  cites  14  H*  7.  d* 

See(l.d.i)^  ^5.  In  an  oBum  between  the  king  and  a  eamman  perfin,  as  in  an 
TriaiipcT  ^f'^iSfment  of  battery^  the  defendant,  if  he  challenges  any  juror^ 
Pais,  134.    ought  to  fliew  caufe  immediately.    P.  15  Ja.  B.  R.  Totter- 

(X64.) soll's  cafe  adjudged^  becaufc  it  is  againft  the  king*    M«  11  Ja. 

J,!r/^f  B.  R-  Some's  cafe  adjudged.]  ' 

hetweeu htm  [7.  &0  in  an  attachment  uponm  contempt  agamtt  a  prior,  for  not 
^a'//^' 5"^  receiving  to  a  corody  him  to  whom  the  king  has  given  it,  in  atz 
jiifw/iind*  ifliie  upon  it  between  the  king  and  the-  prior,  if  die  prior  chal- 
was  com.  lenges  a  juror,  he  ought  to  fhew  caufe  immediately,  beeaufe  the 
^iied  to    ,  i^jng  jg  party,     38  Aff.  22.  adjudged.] 

•  caufe  im-    *      [8-  Thc/ame  law  in  2i  prefentment  of  a  nufance.  Contraj  19  Aff.  6i 
fliediateiy,     admitted.] 

^caafe  the  j-^^  £^^  -^  ^^  inquefl  between  the  king  and  afiranger^  if  the  ftran* 
party.  Br.  gci"  challenges  a  juror,  he  is  not  compellable  to  ihew  caufe  imme« 
ChaUenge,  diately  ;  for  in  this  cafe  the  king  is  not  but  as  a  common  perfon 
^VAff'l^  of  the  realm.     6  R.  2.  Challenge,  105.  Per  Curiam.] 

«ii»Where  the  king  is  party,  if  the  other  fide  chaUtnge  a  juror,  he  ought  ffitw  the  ^aute  ofhU  fhalitnge 
hrwudiatefyf  and  two  triors  ihaU  be  chofeni  y\z.  the  2,  foremen,  which  are  iworn  ;  and  tney  are  to  infurni 
the  Court  whether  for  that  or  any  other  caufe,  the  jury  challenged  is  indifitrent  or  not.  i  Bulft.  194; 
Pafch.  lojac.  Anon. 

When  a  prifoner  challenges  for  caufe,  he  ought  to  ihew  his  caufe  prcfently,  becauik  it  is  the  king's 
(iiTt  r  H.  5.  10.  b.  38  AfT.  zi.  But  fome  books  are,  that  he  (hall  not  /hew  caufe  till  the  pannel 
be  perufed.  6  R.  a.  Challenge,  105.  But  he  muft  ihew  ali  hif  caufes  together,  per  24  £lis.  C.  Bi 
Bracket's  cafe.     2  H.  Hift.  t'l.  C.  274.  cap.  36. 

+  t^7^J  -  .       ' 

In  an  infor-       jq.  33  EJ.  I.  flat.  4.  ena£ts.  That  of  inquefl  to  be  taken  wherein 

foreely^the  '*'  ^^"i  IS  party  ^  notwithflanding  it  be  alleged  that  the  jurors  of  fome 

king's  of  them  be  not  indifferent  for  the  king^  yetfuch  inquejlsjball  not  remmfi 

«^>»f=*  untakenfor  that  caufe ;  but  if  they  that  fue  for  the  king  will  challenge 

jiiror*"aS  ^  ^^^  of  thofejurorSy  theyfhall  afjign  a  caufe^  and  the  truth  of  the  ciaU 

were  preiTed  lengejball  be  inquired  £/*||  according  to  the  ctffiom  of  the  court* 

to  fliewche 

caufe  }  for  this  ftatute  takes  away  the  general  challenge,  quia  non  funt  boni  pro  rege«  B«t^  th^ 
Court,  except  Wylde,  who  (cemed  to  be  of  another  opinion,  ordered  the  pannel  to  be  firft  \  pmc 
through  with,  and  that  if  there  were  enough,  the  king  is  not  to  ihew  caufe.  Veut.  309,  310.  Pafch* 
29  Car.  1.   B.  R.  Anon. 

In  an  information  fur  taking  away  the  Ld.  B.*s  daughter,  the  coonfel  for  the  king  ebalhngtdjmi 
tf  the  jury  ^  and  it  was  infiftcd  for  the  defendant  that  this  ftatute  requires  that  the  caufe  of  challenge 
ought  to  be  ihewed  prrfently,  and  to  inforce  the  counfel  for  the  king  fo  to  do,  the  defendant's  counfci 
challenged  touts  paravaile.  But  refoived  per  tot.  Cur.  that  by  this  Itatote  the  kitrg  ought  tcfl^ew  aiafi 
if  his  chaile«ge%  but  not  bfore  ail  the  jurcri  are  calltd  tver  }  for  if  there  ore  enough  bej^t$  th^fe  ^ofho  ari 
challenged^  then  no  Louje  ji  all  b<  Jhiion  cf  that  challenge.  Thereupon  the  defendants  tclinquiihed  their 
challenge,  and  the  jurors   found  the  defendant  guilty.     Raym.  473.  Mich.  34  Car.  a.   B.  R.  the 

Lord  Grey's  cafe Skin.  Sz.  pi.  23.  S.  C.  accordingly  \  but  that  thederentiaAt  muft  ihew  cauft 

immediately,  and  the  king  muit  ihew  caufe  before  the  jurors  are  drawn,  and  cannot  challenge |  pc^ 
tennptorily.— -.—- 2  Show.  218.  pi.  225.  S.  C>  but  S.  P.  does  not  appear. 

X  In  an  indidment  for  murder y  3  jjiftices  of  B.  R.  held  that  the  fueen  mighf  eba,*iige  fereKftsriff 
%uitbcut  cau^e  ihewn,  but  upon  lending  to  C.  B.  the  juftices  there  were  all  of  a  contrary  opiaiOBtf 
Moor,  ^95*  pi.  809.  Pafch.  33  Jvlis.     Savage  ▼•  Bn>o)u. 

It  feems  to  be  clrarly  fettled  ac  this  day,  that  this  ftatute  bc*ng  general,  extenSs  as  well  to  all  cri* 
xnlnal  as  civil  cjufes:  howcvtr,  if  the  king  challenge  a  juror  before  the  pannel  is  periiftcT,  it  is  agrtel 
that  he  need  not  ihew  any  caufe  of  his  challenge  till  the  whole  pannel  be  g»ne  through,  and  it  appeart 
tiuc  ihi^e  vbili  not  be  a  fuil  jury  vxivhout  th«  petlba  fo  challenged^    And  il'  the  dcfebdaat,  in  order  ti^ 

obl«|iB 


oblige  the  king  to  ifatw  caufe  prefenciy,  challenges  touts  paravail,  yet  it  h^tth  been  adjudged  that  the 
'  defendant  fhaU  be  firft  put  to  faew  ail  his  caufcs  of  challenge  before  the  king  need  to  ihew  any. 

a  Hawk.  PI  C.  413.  cap.  43*  f.  3. 
H  So  it  is  ill  Keble*s  Statutes,  but  in  Raihd  it  is  (after  the  dtfcretion  of  the  juftices). 

1 1.  Nota  by  the  Court  for  a  rule,  that  if  after  the  challenge  taken  Note,Whert 
fy  the  array^  and  two  triors  are  elefted,  ^Lnd/worn^  and  the  jury  re^  ^^  d^J?**" 
turned  found  to  be  indifferent^  afterwards  the  defendant  who  chal-  challenge 
jenged  the  array  challenges  the  jurors  by  the  polls,  he  ought  then  to  ^^*  ^^J* 
put  in,  and  to  pew  the  caufe  of  his  challenge  prefently,     Otherwife  JJI^chofen  b 
I  It  is  vjhere  there  are  no  tYiors  fworn  ;  there  he  is  not  to  fliew  the  the  Court, 

caufe  of  his  challenge  Until  the  other  jurors,  which  arc  not  chal-  *"**  fwom, 
Icngcd,  be  fworn.     Bulft.  113.  Pafch.  9  Jac.  in  a  nota.  themhiif- 

ferent,  afterwards  the  plaintiff  challenges  fome  of  the  jurors  by  the  polls,  he  ts  not  to  fliew  the  caufb 
of  bis  challenge  prefenily,  but  to  ftay  till  the  pannel  be  perufed,  and  all  tlie  reft  fworn.  But  if  the 
defendant  do  challenge  by  the  poll,  he  is  to  /hew  the  caufe  of  his  challenge  prefendy;  and  fo  is  the 
coarfe  and  practice,  and  fo  the  difference  is  nvheri  the  plaintiff  cbaJlenges  by  the  pull,  and  cohere  tht 
defendant  after  the  array  challenged^  and  by  the  triors  found  to  be  indiA^erent*  Bulft.  114,  115. 
Pafch.  9  Jac.  in  a  nota. 

The  defendant  firft  challenged  the  anay  for  confanguinity  in  tht  fieriff  to  the  plaintiff  ^  and  this  was 
tried  againft  him.  Then  he  challenged  the  polls  j  fed  non  allocatur,  without  fticwing  caufe  immediately 
for  every  one  as  he  challenged  him.     Mo.  S46.  pi.  1145*  Mich.  13  Jac.     Luke  v.  Clarke. 

• 

(N.  d)     Challenges,     ^t  lubat  Time  he  ought  to   foi.  660. 

Ihew  Caufe.  ';^^ 

(S.  d). 

[i.  DETWEEN  common  perfons,  if  the  one  party  challenges  a  Trials  per 
"  juror  of  the  principal  pannel,  he  ought  to  (hew  caufe  bejore  P*^'>  '35« 
the  tales  fball  be  perufed.  M.  22  Ja.  B.  R.  between  the  King  and  ^^  **^ 
Sture  agreed.] 

[2.  [&3  in  a  trave'rfe  of  an  office^  which  was  found  for  the  king^ 
if  the  lung  challenges  a  juror  of  the  principal  pannel,  it  feems 
that 'he  ought  to  ftiew  caufe  before  the  talcs  fliall  be  perufed. 
M.  21  Ja.  B.  R.  between  the  King  and  Sture,  this  was  a. 
doubt ;  but  there  for  the  prefent  one  of  the  tales  was  fworn 
without  (hewing  caufe.] 

(O.  d)     Challenge  to  a  Juror.     Drawn.     In  what  C  '^19  3 
Cafes  he  fhall  be  drawn  without  Caufe  J}:cwn  of 
Challenge. 

£!•  iF  defendant  challenges  the  array  for  favour ^  and  plaintiff  alfo  Br.  Chal- 

-■-  chcdlengesy  Vfithoutfbewing  caufe  of  challenge,  the  array  fliall  chw  s^^  c?* 
be  quafhed.     8  H.  4.  22.  b.  adjudged  \  but  the  book  fays,  quod  [but  fays, 
mirufn.l  5"<x*  n^ta, 

inftead  of 
quod  minim.] 

[a.  If  the  challenge  rf  one  party  and  of  the  other  be  peremptory  to  l^»>oth 
m  Juror,   he  (hall  be   drawn  immediately.      3   H.   6.   38.  b.  Z'^^'^f^, 

ao  Afl*.   13.]  ror,  he  (hA\ 

be  drawn 
iiDiiiediatelj.    And  notj,  that  challenge  may  be  releded  for  tbe  king.    Qco4  aou  bcAC.    Br.  Chan- 
ge, pi.  no.  dees  2Q  AiT,  13.— »Txial«per  Pais,  135.  (164O 
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479  Ctial. 

Br.  Chal-  f  j,  J^  Jf  th^  challenge  Ay  the  one  he  for  favcuty  and  by  the  other  Se 

cteS. c:    Peremptory,  he  (hall  be  draWii.     3  H.  6.  38.  b. J 

■  Triab  per  Pais,  135.  (i64«) 

« 

Br.  Chal.  f^.  li  one  party  challenges  a  juror  for  mn-fujictency  and  for  fa* 

citwTs^C.  *  ^^^^y  and  the  other  challenges  him  becaufe  he  has  nothing  in  the  hun* 
And  that  in  dred  j  though  this  laft  challenge  be  not  peremptory,  for  though  it 
fuch  caft  be  found,  yet  he  (hall  not  be  oufted  of  the  pannel,  but  he  (hall  be 
challeogcd*  drawn,  becaufe  he  is  challenged  by  both  parties.  3  H.  6.  38.  b.  39. 
btyboth        Curia.] 

parties,  he 

fhall  be  drawn  witboat  being  tried.     And  fays  6c  vi4e,  chat  a  man  fliall  ba'vt  t  or  ^  ebalUnges  together  y 

for  challenge  j&>//  ^ot  he/aid  double }  and  it  is  the  common  pradice  to  take  ail  the  cauics  together* 

Q^nota. 

•  Br.  Chal-  [j.  If  an  inquefi  be  taken  by  default  of  the  defendant y  and  pidntijf 

Stt i'h^I!  ri«//<?«^«  ajurwy  he  (hall  not  be  drawn  without  caufc  (hewn  \  for 

14.  S.  C.  the  Court  is  the  3d  perfon  indifferent,  though  defendant  has  mad« 

That  u^ueh  default.     *  2  H.  4.  1 5.  adjudged.    Contra,  f  28  Aff.  42. J 

was  awarded 

fir  default  of  ibe  defendant^  upon  which  the  plaintiff  cballenged  Jeveral  junrsy  and  the  clerks  wooli 
have  drawn  them  without  trial,  becaufe  the  defendant  had  loft  his  challenge.  And  the  Court  woulA 
not  fuffer  it,  but  tried  them  j  by  which  feveral  of  them  were  oufted,  and  feveral  fworn.     Qood  nota. 

•|-  It  was  faid  by  4  clerks,  tis.  prothonotaries,  as  it  feems,  that  he  againft  whom  aflife  is  awarded  b% 
default,  ihall  not  have  challenge  to  the  aflixe.  And  there  it  was  agreed,  that  in  this  cafe  if  the  plaintiff 
challenges  any  juror  after  the  affife  awarded  by  default  againft  the  tenant,  he  ihall  be  drawn  immediately, 
Br«  ChaUeogc,  pi.  229.  cites  S.  C. 

[6.  If  a  Juror  be  challenged  by  one  party  for  favour,  and  the  reji^ 
due  of  the  jury  charged  to  inquire  of  the  favour,  if  the  other  vntt 
after  ajfent  that  he  (hail  be  drawn,  he  (hall  be  drawn  before  any  verd*9 
given.    P.  16  Ja.  B.  R.  Gabriel  Dennis's  case,  adjudged  J 

[280]   (p,  d)     Challenges.     Upo?i  what  Inqueji  Challenge 

may  be. 

Br.  Error,      £  j ,  T  N  an  inqucft  before  thefheriff  to  inquire  of  wafte,  the  array  may 
1.  c/  "^  ^  challenged.     2  H.  4.  2.  b.] 

The  writ  (ball  be,  that  the  jurors  be  not  of  affinity  either  to  the  one  or  to  the  other.     And  the  fame  law 
lArediffefifi.     Bu  Challenge,  pi.  27.  cites  S.  C.—— Trials  per  Pais,  135.  (165.) 

SeeCcLitt.       [2.  jfnd  fo  challenge  may  be  to  the  polls,     2  H.  4.  2.  b.  For 
jftwklT  the  (heriff  is  judge  therein.] 

writ  efinfviry  ofwafie  is  awarded  by  drfault  of  the  defendant,  a  man  fhall  not  have  his  cballenge  tt  tba 
flhy  and  yet  attaint  lies  ;  quod  nota.    Per  Newton  &  Paftoii  J.  &  Markham  &  Portingt.  Serjeants, 
Br*  Attaint,  pi.  39.  cites  21  H.  6.  56. 

^Tnalaper  [j.  £ut  in  an  inquefl  of  office  as  writ,  to  inquire  of  damages,  n» 

0%'.)'^^'    challenge  may  be  to  the  array  or  polls.     2  H.  4.  2.  b.j 

Br.  Challenge,  pi.  66.  cites  21 H.  6.  56* 

r -^^"-^       [4.  In  writ  of  right  a  challenge  may  be  to  tlic  polls  of  the  4 
Foi.  661.    Imights  returned.     39  E.  3.  2.  b.J 

trials  per  Pais,  135.  {165.)— — TJ1C4  kmghu,  eleBwi  of  the  grand  af/e,  arc  not  t6  h  ebalUHgtd\ 
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ftr  that  10  law  they  art  jydgtt  to  that  purpofe,  and  judges  or  juiticet  cannot  be  challenged.    Co* 

[j.  \najftfey  if  ^itnejfa  come  to  try  the  deed ^  no  challenge  of  Trials  per 
cofiDiigc  may  be  taken  to  a  witnefs,  becaufe  the  vcrdift  (hall  not   /J^*  J^^* 
be  received  from  the  v^itneffes  of  the  aflife.     ^3  AC  ii«  ad<^  Theverdia 

the  tffife,  and  not  by  the  witncfles.     Br.  Challenge^  pU  115.  cites  S.  C-  Br.  Teftmoignet« 

pi.  12.  cities  S.  C— — S.  P.  Co.  Litt.  157.  a.  (i). 

6.  Where  inqueft  is  awarded  by  default  of  the  defendant y  he  Ihall  Where  In- 
not  have  challenge,  or  fay  any  thing  in  evidence.  Bn  General  JwaJdedbv 
Ififue,  pi.  xo.  cites  lo  E.  3.  32.  and  Fitzh.  Enqueft,  47.  default  in 

aS'wmper-m 
l^uly  there  the  defendant  has  loft  his  challenge  3  but  he  /haU  give  in  evidence  as  well  as  the  plaintiff*. 
Br.  General  Iflite,  pi.  40.  cites  5  £•  4*  35* 


(Q^d)     Challenges*     In  what  ABtonSk  jTiT'^'^'* 

f  I,  iN  a  certificate  upon  ajftfe^  if  it  be  taken  by  the firjl  jurors ^  no  Bf'  ChaU 
*  challenge  may  be  to  them,  becaufe  it  is  the  fame  inqueft,  '«*8^.pi' 
and  in  fuch  plight  as  they  were  charged  before.     12  H*  4.  10.  j     s.c.  and 

«  fays  ideo 

qoaere,  if  any  of  them  were  attainted  upon  other  fait.  ■  Br.  CMIenge,  pi.  200.  in  abridging 

this  cafe,  fays,  that  in  a  certificate  o/*d^i  which  ought  to  he  tried  hy  the  Jirfi  jurws^  and  by  cfhers^  the 
fr^B  jurors  may  he  challenged  by  matter  coming  of  later  timtf  as  by  attainder  after  ^  or  fuch  like ;  per  Nor* 
ton,  and  by  fome  e  contra  j  for  they  Ihall  be  as  arbitrators  of  the  firft  verdidl,  and  (hall  only  be  joined 
to  the  iiiq«e£L 

2.  In  a  pfdprietate  probanda^  and  a  nvrit  to  tnqtttre  for  wqfte^  Trials  per 
the  parties  have  been  received  to  take  their  challenge.  Co-  l'****^^^ 
Litt.  158*  b» 


(R.  d)     Challenge.     Upon  what  JJfue  a  Challenge  ^^;J^}l 

may  be*  not  to  this 

heady  buc 

[l.  iF  one  of  the  challenge  of  the  demandant ^  and  another  of  the  (z.  d)  or 

^  challenge  of  the  tenant^  are  chofe  to  try  tbi  challenges^  no  (V.  d.  t) 

challenge  can  be  to  thofe  triors.  *  7  H.  4.  1.  b.]  Jm  AouU 

be  thus,  vis.  Challenge  to  the  Triors,  in  what  Cafes. 
*  And  though  it  was  objected,  that  he  of  the  challenge  of  the  demandant  was  hhfon  and  heir,  yet  non 
allocator,  becaufe  it  was  upon  the  triaJ,  and  not  upon  the  iffue  \  and  yet  the  tenant  took  bill  figned 
thcnof  coiiaveadyanuge  of  error.    Quaere  ideo.    Br.  Challenge,  pi*  33.  cites  S.  C, 
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(S.  d)     Challenges.     Trial.     At  what  Time.    Im^ 

mediately. 


Pais,  135.    judged.  22  £.4.  Challenge,  6 1. J 
(165.) 

+  Br.  Chal-       [2.  But  otlicrwife  it  is  of  the  other  ivho  does  not  take  the  challenge, 
^riitw      t  7  H.  4.  46.  43  Air.  64.  22  E.  4.  Challenge,  6i.J 

^H.  4,  41. Trials  per  Pais,  135.  (165,) 

3.  In  account  the  plaintiff  challenged  a  juror,  hecaufe  he  was  /f- 
nant  to  the  defendant^  and  within  bis  diftrefs.  The  defendant  faiiy 
that  all  who  are  in  this  hundred  are  his  tenants^  and  within  his  dif- 
trefsy  by  which  he  prayed  that  the  decern  tales  might  be  awarded  (f 
the  hundred  next  adjoining:  and  by  feveral  this  (hall  come  by 
return  of  the  flieriff  afterwards  \  and  yet  upon  great  advicCy  it 
was  awarded  that  itjbould  be  tried  immediately  ;  and  fo  it  was,  and. 
the  triors /aid  that  there  were  enough  in  the  hundred  who  luere  not  te^ 
nantsto  the  defendant.     Br.  Challenge,  pi.  9.  cites  3  H.  6.  39. 

4.  At  the  venire  facias  fa*  alias  the  jury  appeared^  and  all  v)ere 
Jlruch  outy  except  a  few  who  made  default ;  and  the  defendatit  would 

have  had  thofe  who  appeared  to  have  tried  thofe  new  who  made  default^ 
if  they  werefufficient ;  &  non  allocatur ;  for  thcjjhall  not  be  tried 
till  they  appear  :  for  it  may  be  that  fome  are  now  fufEcient,  which 
will  not  be  fufficjent  at  the  day ;  quod  nota.  Br.  Challenge, 
pi.  13.  cites  27  H.  6.  4. 

5.  A  juror  was  challenged  for  malice,  and  found  indifferent,  and 
vjhen  he  was  coming  to  the  bar  to  be /worn,  he  faidy  that  though  the 
plaintiff  had  been  afalfe  harlot,  yet  he  would  fay  the  truth  againB 
her:  by  VfYiichfhe prayed  that  he  might  bejiruckout.  Per  Fitzh. 
he  has  been  once  found  indifferent,  fo  that  he  cannot  be  tried  again: 
by  which  he  was  fwom.  Quod  nota.  Br.  Challenge,  pi.  4. 
cites  27  H.  8.  21. 

[  2«2  ]  (T.  d)     Challenge.     Triers.    [Trial.]     %  How  it  is 
t  s«(x.d).  ^^  ^^  ^^^^     [Which  fhall  be  tried  firft.  ] 

Tnaltpcr      [^«  1^  ^'^^  challenges  for  favour,  and  the  other  becaufe  he  has  twthing 
Pais,  135.  1  ^ithifj  the  hundred,  (admittij2g  that  he  fliall  not  be  drawn,) 

^^^^'^         the  challenge  of  him  who  firft  took  tlie  challenge  fliall  be  tried 
frj.    3H.<J.  38.b] 
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(U.  d)     Challenges.     In  what  Gafes  a  Challenge  or  <^^^*p 
Affirmance  by  one  ihaWfervefor  others.  \   -\w  J 

[i.  iN  trefpafs  again fl  2  ivho  plead  to  iffltey  and  a  venire  facias  is  S.  P.  Br. 

^    returned,  though  one  defendant  accepts  the  array  good^  yet  if  J^^^^ 

the  other  challenges  the  array,  and  found  for  him,  tliis  (hall  quafh  Per  siden* 

the  array  againll  all.     4  H.  4.  4.]  ***™5  ^J*** 

'      ^^  non  negm- 

tur. Trials  per  Pais,  136.  (166.) 

[2.  In  appeal  againjl  principal  and  accejfory,  Hvho  plead  to  i/pte,  and  ^^  f^f' 
one  ve'nire  facias  is  returned,  if  the  array  he  quafhedhy  the  challenge  JJ/^b^    ** 
ef  the  accejfcryy  the  principal  faying  nothing j  it  fhall  be  qua&cd  pladeimit 
againftboth.     4  H,  4.  pi.  18.   10  H.  4.  c.j  g^iiy,  and 

^ttunsUt  afTQirft  all,  and  we  chalUngetl peremptwily.  And  by  all  the  Juftices  of  both  benches,  the  ju- 
ror ihaU  be  drawn  agatnft  all,  becaule  it  is  a  joint  venire  facias,  but  if  it  had  been  a  feveral  venire  facias, 
he  might  be  fwom  againft  the  others ;  note  the  diverfity.  And  yet  covin  may  be  in  the  plaintiff,  and 
one  of  the  defendants  to  challenge  peremptorily,  to  the  intent  to  keep  the  other  in  prifon.  Br.  Chal- 
kngr,  pi.  84.  cites  9  E.  4.  17. Br.  Venire  Facias,  pi.  3s.  cites  S.  C.  And  fays,  that  after- 
wards the  plaintiff  challenged  the  array,  and  it  was  quaflicd.  >-— •  S.  P*  Co.  Litt.  156*  b.  S.  P. 
%  Hawk.  PL  C.  407.  cap.  41.  f.  9. 

Andto  fee  clearly  that  a  man  may  challenge  peremptorily  m  appeal^  and  tfaj^rw  n  fiund  favour" 
ahU  aga^t^Jome  of  tht  plaintiffi,  he  fhail  ht  drawn  againft  all ;  for  their  title  isjsint.  Contrary  it  is  of 
the  defiendant ;  ^r  he  may  be  favourable  to  the  one,  and  not  to  the  otlier.     Br.  Challenge,  pi.  84.  cites 

$  E-  4.  a?* 
Bmt  at  the  gaol  delsvery,  if  feveral  arc  to  be  put  upon  an  inqueft,  and  one  challenges  peremptorily ,  thii 

ftall  BOC  fcrve   for  the  rell ;  for  the  v.nire facias  is  not  hetioeen  any  perfin  certain,     Br.  Venire  Facias, 

pi.  32.  cites  9  £.  4.  27.^ — S.  F.  z  Hawk.  Pi.  C.  407.  cap.  41.  f.  9.     But  the  Serjeant  fays,  he 

does  not  find  that  this  can  be  done  in  any  other  cafe. 

[3.  In  precipe  quod  reddat  againjl  2,  if  the  one  pleads  in  abatement 
ffthe  writ  J  and  the  other  to  the  adtiony  though  one  of  the  defendants 
nffirms  the  array,  yet  the  other  may  challenge  it ;  for  the  one 
cannot  difinherit  the  other  by  his  plea.     9  H.  6.  48.  b.J 

[4.  So  informedon  by  2,  if  they  are  at  ifliie  upon  one  iflue  with  Thlschal- 
thc  tenant,  and  the  one  will  have  a  juror  to  be  fwom  ^  yet  if  the  other  the^^ufe  of 
challenges  him  he  fhall  be  drawn  ;  for  his  companion  cannot  difin-  it  Aall  be 

hcrit  him.       10  H.  6.   16.]  examined  by 

the  judges  | 

and  if  the  caufe  be  good,  he  (hall  not  be  fwom.     Jenk.  1 14.  p).  12.  cites  S.  C. 

If  the  s»*  defendant  cballenget  a  juror  ^  und  the  other  Jays  y  he  hefxvvn  \  yet  if  he  h-*  fcondfavourahU 

agaisft  tht  oncf  hejh^tl  beftruck  cut,  and  (hall  not  be  fwom;  notwithftanding  the  pra)er  of  the  other* 

Ex.  Challenge,  pi.  16.  c:tes  33  H.  6.  21. 

[5.   So  in  this  ifliie,  if  the  tenant  challenges  a  juror y  and  one  de--  Br.Chal- 
mandant  agrees  to  the  challenge  to  the  intent  that  he  fhall  be  Iq^^J!^ 
drawn,  yet  the  other  demandant  may  fay  that  it  is  by  covin y  between  S.  C.  — • 
the  tenant  and  his- companion,  and  the  covin  fhall  be  tried;  for  J*"^-  "4* 
his  companion  cannot  difinherit  him.     10  H.  6.  15.  b.  by  aU  the  s.'c!*  "^ 
Juflices.] 

[6.  But  in  appeal  by  2,  if  defendant  challenges  a  juror,  and  the  Br.chiU 
one  plaintiff  agrees  to  it,  the  other  (hall  not  be  received  to  fay  that  *,*?f *' J^, 
it  is  by  covin ;  but  the  juror  fhall  be  drawn  in  favour  of  the  life  of  s.  c. 

a  man.       10  H.  6.  I  C.  b.]  So  in  appeal 

of  robbery 
a^alnft  two.    Jenk.  1x4.  pi.  ii.^.— Trials  per  Pais,  136.  (i6<).) 

X3  [7.1, 


48^ 

Trialfper         [y.  In  pradpi  quodredJat  by  2,  if  they  arc  at  ifluc,  and  tenant 
fi66.vl^*    challenges  the  array  becaufe  iht  Jheriff  is  goffip  to  one  demandant^ 
and  the  one  demandant  confejfes  the  challenge^  yet  the  other  Jhall fay  that 
if  is  not  Jo  i  and  it  (ball  be  tried.     lo  H.  6.  15.  b.] 
Br.  OmU  [8.  In  an  a£lion  of  debt  again/1  2,  if  the  parties  are  at  ifiue,  and 

\^t^t  pJ-      one  of  the  defendants  quafbes  the  array  agaittfl  hint^  becaufe  it  nvas 
S?C.  ^*^     fnade  favourably  againjl  him  for  the  plaintiff ;  but  it  was  not  favour- 
ably made  againjt  the  other  defendant ;  yet  becaufe  all  is  but  one 
venire  facias,  jind  the  array  made  by  the  fame  bailiflF,  and  the  fame 
people  impanneUed,  and  at  the  fame  day^  the  array  fhall  be  quafhed 
againft  the  other  alfo.     43  Aff.  36.  adjudged.] 
For  other-         [9.  In  ajfife  againjl  2,  if  the  one  takes  upon  himfelf fever  at  tenancy 
wife  they      ef  parcel^  and  challenges  a  juror,  and  it  is  found  true,  he  (hall  be 
divers  af-*    ouftcd,  though  thc  Other  would  have  him  fwom.     30  Aff.  41. 

fifes  upon       adjudged.3 

pne  or'rgii)al, 

which  muft  not  be.     And  StoufT.  fald,  that  if  he  who  chatlengeH,  and  the  pla-DtifT,  agree  to  onft  the 

other  of  this  challenge,  quaere  what  remedyt  and  if  it  be  coofpirjcy.     Br.  Chalienge,  pi.  134. 

files  S«  C« 

[10.  If  A.  brings  ifeveral  writs  of  debt  againft  2  fevexal  men^ 
upon  which  they  arc  at  iffuc,  and  the  Jheriff  returns  1  feveral  pan^- 
nets  at  one  and  the  fame  day^  and  the  fame  people  who  were  impannelled 
in  the  one  writ  were  impannelled  in  the  other  alfo  ;  and  the  array  in 
the  one  writ  challenged  and  quafhed,  becaufe  it  was  made  by  the 
Jheriff  at  the  denomination  of  the  plaintiff ;  the  other  panncl  fliall 
be  quaflied  alfo  without  challenge  as  to  thaL  43  £.^3.  Chal« 
lengc,  94.] 

1 1 .  /«  a^ion  againjl  three  j  if  the  inquejl  be  awarded  bj  default  againjl 

two  of  themj  they  have  loft  their  challenge ;  and  yet  if  the  third 

challenges  a  juror  who  is  drawn,  he  fhall  be  drawn  againft  alL     Br. 

Challenge,  pi.  84.  cites  9  £.  4.  27. 

Mo.  13.  pK        I2f  If  there  are  2  or  more  defendant  s^  and  one  challenges  a  juror ^ 

4S.  S.  C.      2jjj  (hews  caufe,  and  the  other  will  not  challenge  him  ;  yet  if  the 

DaU^asTp^*  ^^^^^Uenge  be  found  true,  the  juror  (hall  be  drawn.     And  fo  it 

II.  B.C.     happened  upon  an  indiSment  of  felony  In  B.  R.  where  2  were 

by  the  name  jj^difted,  and  the  one  would  challenge  the  jurors  and  the  other 

blieI**'    wQuld  not  upon  thc  arraignments.    Bendl.  58.  pi.  95.  Mich* 

AND  4  &  5  P.  &  M.  Anon, 

Gray, 

fhat  in  atftal  in  treff>afh  ^f>^  «»  fJFfi  "g^'^^ft  *»  wbopIeaJfcverally,  and  one  joint  venire  facias  is  av;ard^ 
tdf  if  cne  defendant  challenges  a  juror  tvlo  is  drawn  agair^  vim,  he  (hall  be  dr-wn  alfo  again (1  theothen, 
when  it  is  the  fitit  of  the  party •     Oiherwife  it  is  in  indictment,  which  is  the  Ciit  of  the  king,  and  is 

federal  in  itfelf. D.  1 52.  b.  pi.  8.  Thymolbt  aud  Gray's  cafe,  three  of  the  jury  weic  fwoia 

againft  both,  and  Thymoiby  challenged  others  without  ihc.^irg  caufc  or  faying  peremptorily,  and  Gray 
would  not  chaHenge  thtxn,  whereupon  T.  was  taken  from  the  bar,  and  the  4  challenged  by  T.  ^ere 
^vom  againft  G.  and  alfo  lo  many  more  as  made  up  12,  who  found  G.  guilty.  The  Jufticesof  both 
benches  thought  the  trial  good,  00  judgment  being  given  that  the  jurors  challenged  fliould  be  drawn,  bat 
that  they  /hould  ftand  aftde  for  a  time,  and  were  notdifcharged  by  the  Court.  And  the  ven.  fac  ftr 
the  king  differs  from  the  ven,  fac,  in  a f peal ;  for  the  laft  is  qui  nulla  aprttate  attingunt  the  piaiotifi'jior 
the  defendants,  &c.  but  for  thc  king  it  is  not  fo.  And  cites  the  cafe  cf  i  H.  5.  10.  b.  that  it  was  ruled 
by  the  opinion  of  the  Court,  that  a  juror  upon  an  indlfiment  may  he  ch^Ienged  by  one  defendant,  and 
ftand  againft  the  other,  &c.  becaufe  they  are  fcveral  pannels  and  inqucfts  in  Uw.  •  And  if  the  one  of 
them  had  appeared  in  this  cafe,  und  the  other  defendant  had  cj;dc  acf.iultj  yc;  the  Court  may  proceed 
againft  him  who  appears  j  but  othcrwife  in  appeal,  ut  dicitur. 


(X.  d)     Triors  of  Challenges.     Who  fliall  be  the  r^  ^"  ■% 
Triors  of  the  Challenge  of  the  Principal  Pannel.  •  Ji^ 


f  I1H.4.  63.]  ^«»ge,pl.i7 

'                       "^  -•  cites  S.  C. 

f  Two  of  the  ooe  county  tried  the  amy  and  pctts  of  that  county,  and  %  of  the  other  county  tried 
the  array  and  polls  of  the  other  county  5  and  ihall  not  join  till  they  are  fwom  opon  the  prindnd* 
fir.  Challenge,  pi.  46.  S.  C. Br.  Jurors,  pU  9.  cites  S.  C. 

[l»  When  the  array  is  challenged  (  it  is  nfual  for  the  panncl  Br.  chal- 

to  cleft  triors,  and  if  every  one.  of  the  jurors  be  challenged  for  *'°*^  H* 

one  caufe  or  other,  then  the  juftices  demand  of  the  forties  whe-  s.  c.J 

thcr  they  will  have  the  5/A  and  ^th.to  try,  and  if  they  do  not  agree  ^^  the  iObe 

in  it,  then  they  demand  of  them  whether  the  3  J  and  'jtb^  andfo  on;  ^^J^^[ 

and  if  they  will  not  affent  to  fuch  manner  of  eleftion,  the  Court  mutcmid 

fiall  eleFI,     For  if  one  party  (hall  be  fufiered  to  eled  one,  and  •*  V**  «• 

the  other  another,  this  will  oe  a  means  that  every  one  (hall  have  J^^  ^ '  • 

his  champion.     16  £.  4.  7.  b.  8.  J  Comrtfaui, 

•  tmkitke 

third  and  tht  JixtL  tu  the  fannd  tut  ^fttoft  S  ferfons^  and  {o  they  did ;  by  which  th^  two  tried  tht^rrn^ 
and  affirmed  ic,  and  after  tried  the  foi/i.     Br.  Challenge,  pi.  164.  cites  4  E.  4.  iS* 

I  Grig,  is,  le  panoel  ferra  ufe  d'eflier,  &c. 

[3.  If  tlie  array  be  challenged,  and  plaintiff  or  defendant  chal*  Br.  Chal. 
lenges  all,  the  juftices  may  order,  that  ^t  plmntiff Jhall  cbtift  3  of  '*'*^»  ^ 
the  challenge  of  the  defendant j  and  defendant  '^  of  the  challenge  of  s!c.*aS 
the  plaintiff'^  and  then  xht  plaintiff  out  of  the  3  nvUcb  he  has  eleBed^  »  ^ffbeju^ 
fiall  chufe  one^  andfo  the  other  fiall  cbufe  one^  [andj  they  fliall  try  X'ST'*"^ 
the  array,     x  8  £•  4.  1 8.J  Lm^d 

the  one  is 
uimmotted  and  the  other  not  j  both  were  fwom  to  fay  the  truth  which  of  them  was  fummoned  and  ^hich 
sot  5  for  the  paity  faid  that  he  who  firft  appeared  was  not  he  who  was  fummoned.     Quod  aoca. 

[4.  Or  in  this  cafe,  the  Court  to  try  the  array  may  chufe  2  Trials  per 
triors  according  to  their  difcretion.      7  H.  4.  46.    J  10  H.  6.  9.   f*!**  \^^^* 

aoAff.  15.J  •    •  ''IH7- 

But  ifthert 
hi  any  vobo  art  not  challenged  ty  either  parly ^  the  one  party  (hall  chufe  one  of  his  challeogej  and  the 
other  another  of  the  challenge  of  his  party.     Br.  Challenge,  pi.  40.  cites  7  H.  4.  46. 

^  Br.  Challenge,  pi.  6o«  cites  S.  C. 

^  Rep.  32.  a.'  incafeof  the  Abbot  of  Strata  Matcella,  cites  fame  cafes,  and  9  E.  4. 5.  b*  1 5  E.  4. 95.  a. 
4  £.  4.  iS.  x8  £.  4.  iS.  a.  z6  £.  4.  ?•  b.  14  H..  7.  2.  b.  19  H.  6.  48.  b.  Bat  that  trial  of  any 
«f  the  grand  jury  ihall  be  taken  by  tbefour  knights. 

{5.  If  2  inquefls  come  upon  an  iiTue  out  of  2  counties,  and  both 
challenged^  the  trial  fliall  not  be  by- one  trior  ojf  one  inquefls  and  ano* 
ther  of  the  other  inqueft,  becaufe  the  arrays  are  feveral,  and  from 
divers  counties.     1 1  H.  4.  (S3.J 

{ o.  But  one  of  the  inqueft  may  be  fwom  bj  affent  of  the  parties'^ 
and  the  Coui^t  may  command  him  to  chufe  2  to  th^e  of  this  arrays 
snd  they  fiall  try  it.     j  I  H.  4. 63.] 

X-4  £7,  And 


tSs 


Crta!. 


[7.  jlnd  of  the  other  array,  the  Court  may  chufe  2,  and  they  iliall 
try  this  array.     1 1  H.'4.  63.] 
Br.  AflUe,         [8.  In  2,  general  a/Jife^  if  the  array  b^ challenged,  it  (hall  be  tried 
citMs!'c.     per  le  circumjlantes.     32  H.  6.  10.  b.  by  Fortcfcue.] 

Br.  Affife,         [p.  But  in  2ifpecial  ajjife^  if  the  array  be  challenged,  it  (hall  be 

Ste?s!'c.  ^''^^^  h  ^^^fi  ^^^  "'"^  impannelled  only^  and  by  no  others, 
— Br.  chal-  32  H.  6.  10.  b.  by  Fortcfcuc.] 

Jenge,  pi. 

81.  S.  P.  cites  9  £.  4.  %%.     Bagot's  cafe. 

Whether  it  [jo.  If  the  array  be  challenged,  it  (hall  not  be  tried  by  others 
•nd'*tw-"      X\\7in  xhok  who  are  impannelled.     29  AflT.  3.  per  Curiam.  J 

miner,  or  ih  nifi  prius.     Br.  Challenge,  p).  132.  cites  S.  C-  —If  the  amy  be  challenged  in 

court,  it  ihail  be  tried  by  two  of  them  that  are  impannelled,  to  be  appointed  by  the  Court.  Co. 
Litt  158.  a.  (<i), 

0 

Br.  Chal.  [  1 1 .  Upon  an  iflue  if  thcjheriff"  returns  one  pannely  and  the  bailiff 

lol*  d^es     ^f  '^'  franchife  another  pannel,  and  both  pannels  are  challenged^  it 
ft.  c.  •        fliall  be  tried  by  foreign  triors,  who  are  not  of  either  of  the  pannek 
31  Aff.  10.  adjudged.] 

[12.  In  writ  of  right  J  if  the  4  knights  are  challenged^  fcilicet,  2 
for  confanguinity  and  2  for  procurement^  the  2  challenged  for  pro- 
curement may  be  made  triors  of  the  challenges  of  the  othor  2, 
and  the  other   2   fliall  be   made  trioVs  of  the   confanguinity. 
22E.  3.  18.] 

[13.  In  attaint y  if  all  the  jurors  are  challenged^  the  Court  may 

clc£k  2  knights  of  the  pannel  to  be  triors,  and  they  may  elefl;  to 

them  one  knight  and  a  ferjeant.     34  AflT,  6.] 

The  chal-  J  j^,  gee  20  AflT.  10.  A  challenge  to  the  array  was  tried  hy  the 

aJray  wai  *    coroners.  Brook,  Challenge,  108.  fays  quod  minim!  21  Aff.  26.] 

becaafe  it  was  made  by  the  (heriflF,  who  was  of  the  fee  of  the  plainriflFy  and  at  his  device.  *Aad  it  is 
faid  quod  mirum  videtur ;  for  it  ought  to  be  by  triors  of  the  fame  pannel.  Br.  Challenge,  pL  loS. 
cites  21  Aff.  ic.  -And  Ibid.  pL  iff.  cites  21  Aff.  26.  that  the  array  being  challenged  as  made  at 

the  denomination  of  the  plaintiff,  was  tried  by  the  coroners.  And  fays,  fie  Tide,  that  at  this  day  the 
coroners  were  triors  of  the  array ;  and  that  22  £.  3.  it  appears  by  Shard,  that  when  the  array  it  chal. 
lenged  for  default  of  the  fhcriff  or  his  minif^»  the  coroners  (hall  try  it  j  and  when  by  default  of  bailiff 
of  franchife,  the  flieriff  flull  try  it,  or  triors  eleded  by  the  fhcriff,  » 


Foi-  664.  How  many  Pcrfons. 

belongs  only  fij*  Thc  trial  fliall  not  be  by  more  than  2,  unlefs  by  agreement  of 
to  pi.  1 5.       the  parties.  ♦  21  E.  4.  59.  b.J 

•  Br.  C  hal- 

Icnge,  pi.  I  Si.  cites  S.  C.  ■  S.  C.  cited  Bulff.  114.  Pafch.  9  Jac.  in  a  nota.— — S.  P.  B9t 
when  the  Court  names  2,  ic  may,  for  fome  Jpec'ial  taufe  alleged  by  either  party,  name  others^  Co. 
Litt.  15)$.  a.  [f^y 

m 

Br.  Chal-  [  1(5.  When  the  array  is  challengcdyor  the  mifprifion  of  the  office  if 

ao3.%i^Irs  thefheriffor  his  minijlersj  the  coroners  (hall  try  it.     22  Aff.  3.] 

S.  c.  thus,  I  17.  [So  when  the  array  is  challenged  for  the  mifprifion  of  the 

via.  when  ^ce^  or  default  of  the  bailiff  of  the  franchife y  the  (heriff  {hall  try  it. 

challenged       22  Att.  3.  j 

Ib  ai&fe  for  default  of  the  iberlff  or  his  ofHcen,  it  ihall  be  tried  by  the  triors  \  but  when  it  is  ch«Ilcag«ii 

lbs 


Ccial.  1 2^5 

for  dcfavk  in  die  MuUff  of  die  6aii0ufe,-die  flierifF,  or  triors  chofen  bj  die  QitriCt,  (hA\  try  it.     Quxrt 
in^  At  this  day. 

[1 8,  When  the  array  is  challenged  by  recifonof  any  matter  touch-  If  i-^earray 
ing  thejbertffi  k  may  be  tried  by  the  coroners.     *  27  Aff  28.]  ed.Vt  ri«  ^ 

[19^  Or  it  may  be  tried  by  the  triors-     *  27  Aff.  28.  j  the  di  cre- 

tioo  vf  the 
Court  bow  It  flian  be  tried ;  ftwttimn  It  is  done  ^y  2  atttrleiy  fomerimes  by  the  2  ccronen^  mad  tamC" 
times  by  1  tfthejyry^  with  this  difference^  t|iat  if  the  challenge  be  for  kindred  in  the  flier  ff,  it  is  moft 
fie  to  be  tried  by  2  t  f  the  jurors  returned  ;  if  die  challenge  found  in  favoar  of  partiality,  then  by  any 
other  2,  affigned  thereunto  by  the  Court.  2  H.  Hitt.  PL  C.  275.  C2p.  36.  cites  29  £liz«  C.  B*  Lst« 
TEi's  CASE,  Trio.  21  Jac.  B.  R.  LoydT.  Williams. 
•  fir  Challenge,  pi.  ixi.  cites  S.  C 

20.  An  array  was  challenged,  and  was  tried  by  the firji  juror ^  the 
hfj  and  one  of  the  middle,  Br.  Challenge,  pi.  205.  cites 
23  Aff.  18. 

21.  If  the  defendant  challenges  the  array y  and  nmll  not  agree  to  try  '^^  ■"*! 
nvithin  two  notninations^  the  Court  fliall  chufe  triors  of  the  pannel,  j^ngcd  by 
and  the  party  (hall  not  contradict  it  ;  and  if  after  that  the  triers  are  the  defend- 
fwom  the  defendant  releafes  his  challenge^  yet  if  he  chalUtiges  the  polls ^  ^^  ^ 
htjhalljhew  caufe  immediately,  as  ifthefirfl  challenge  to  the  array  had  ^h-^jf^  ty  ,^ 
hm found  agamf  him,  and  thofe  challenges  ihall  be  tried  by  the  firft  Court  to  try 
triors;  and  fo  note  that  the  releafe  of  the  challenge j  after  the  triors  ^^SlV 
fvjom^fball  not  waive  thefrft  matter*    Quod  nota.     Br.  Challenge,  triwt  xoer* 

pi.  6.    cites. 27  H.  8.  26.  cbaJIngeJi 

•  the  Co»rr 

wmhufed  tnoo  otbtr  triors,  which  were  fiiewiff  challenged.  Fitsherbert  and  the  Court  faid,  they  would 
nominate  2  cthtr  triors,  and  that  they  were  to  be  allmo.dy  without  any  exception  to  be  taken  to  them. 
Bulft.  714.  Pafch.  9  Jac.  in  a  nota,  cites  S.  C. 

In  titfpafs.  Sec,  the  jury  were  rc»dy  at  the  bar  to  try  the  liTue,  and  it  vrts  moved,  that  thtjhenff-who 
xtturned  them  beid  certain  land  of  the  manor  then  in  qutfiim^  and  of  which  manor  tht  piaintijf  ^vas  then 
fo/^id*  Thereupon  the  plaintiff  replied  not  within  the  diitrefs  ^  whereupon  the  Court  appointed  triors ;  and 
the  defendant  objcded,  that  all  the  jury  were  favourable,  and  therefore  prayed  triors  de  circumftandbut. 
Bat  the  Court  faid,  they  could  not  appoint  other  triors  in  this  cafe  but  2  of  the  jury  ;  and  then  ordered 
the  4th  and  the  7th  to  be  the  triors }  but  faid,  the  defendant  might  refufe  them  and  take  others,  if  he 
vould ;  and  he  refiifing  the  4th,  the  3d  was  appointed,  and  they  found  the  array  favourable,  and  fo  the 
paanel  was  quaflied.     Goldfl>.  91. .  pU  2.  Trin.  30  £liz.     Blunt  and  Lifter  v.  Delabere. 

22.  It  was  faid,  that  a  challenge  to  the  array  is  no  part  oF  the 
record,  but  ought  to  be  determined  whether  it  be  good  or  not  by  . 
the  judge  before  whom  the  trial  of  the  caufe  fliould  have  been  if  the 
challenge  had  not  been  taken^  and  that  it  hath  been  fo  ruled  upon 
ferious  advice  in  C.  B.  And  it  was  then  likewife  faid,  if  there 
be  a  demurrer  to  a  challenge  at  the  afftfes,  the  judge  of  affife  may 
determine  it  there,  or  over-rule  it,  or  adjourn  it  to  be  heard  at 
another  time.  Style,  464.  Mich.  1655.  Serjeant  Bradfhaw  v. 
Proder. 

23.  \i  6arefwom^  and  the  reft  challenged,  the  Court  may  affign 
•  any  2  of  the  6  (worn  to  try  the  challenges,    2  H,  Hift.  PI.  C.  275. 

cap.  36. 
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(Y.  d)    Triors  of  Challenges.  Who  (hall  be  the  Triors 

of  the  Challenges  of  the  Tales. 

^^  ♦ 

S.  p.  Br.  [i,  'TpHE  triors  of  the  principal  patmdi  ifthej  affirm  the  prinnpal 
pL  ScTcto  pannel,  (hall  try  all  the  talcs.     14  H.  7.  2.  b.  per  2* 

9  E.  4. 46.  33  H.  6.  2 1,  b.  Adjudged  34  H.  6. 36.] 
»— s.  P. 

Co.  Littt  1 58.  a.  (r),      ■       10  Rqw  104.  b.  in  Denbawd*s  cafe,  in  a  nota  of  the  Reporter. 

[  287  ] 

^:  **"  ^g  •  [2*  -Stf'  if  ^^^  ^^^J^  the  principal  array,  then  there  fhall  be  2 
\^.  For  *   ^^^  triors  of  the  tales  chofcn  from  the  tales.     14  H.  7.  2.  b.] 

now  it  is  as  if  there  had  been  no  appearance  of  the  principal  pannel.— —*Br.  Challenge^  pL  S5.  S.  P. 
cites  9  £.  4.  46*  S.  F.  Rep.  104.  b.  in  Deh bawd*8  cafe^  in  a  oou  of  the  Reporter,  citei 
9  £.  4«  46.  b.  14  H*  7.  X.  b.  and  33  H«  6.  25* 

And  though       [j.  But  19  H.  6, 48.  b.  thcy  who  quaflicd  the  principal  tried 

jea^,Vat     *C^alcs.] 

when  the  prioclp^  pannel  is  qoaihed,  the  triors  of  this  pannel  are  at  forrignert,  and  thefcfoiK  cannoC 
try  the  tales ;  yet  non  allocatur,  but  the  trial  of  the  one  and  the  other  held  good.  Quod  nota.  Br. 
Challenge,  pi.  61.  cites  S.  C. 


Bt.  Chal-  [2J.  In  qfftfe^  if  ony  of  the  pannel  are  fworn^  and  after  the  aj^^ 

I  m!  citei      f^^^^^^^  fi^  default  of  jurors  s  upon  which  a  tales  is  awarded,  at 

S.  C.  '  the  return  of  which  the  frft  jurors  are  challenged  for  a  caufefnce^  and 

alfo  the  tales  are  challenged;  the  juftices  may  chufe  one  of  the 

challenge  of  the  plaintiff,  and  another  of  the  challenge  of  the 

defendant,  to  be  triors.     28  AC  44.] 

5I  The  array  of  the  tales  in  attaint  was  challenged,  becaufe  it 
y^r^s  favourably  made  at  the  denomination  of  one  rf  the  petit  jury^  and 
a  good  principal  challenge ;  and  the  triors  of  the  princ^al pamul 
tried  the  array  of  the  tales  and  the  polls  i  for  they  were  fwom  upon 
the  principal  before,  and  therefore  if  there  are  feveral  tales  they 
fliall  not  hare  other  triors }  quod  nota,  Br.  Challenge,  pL  71. 
cites  14  H.  7* 
.  6.  Trejpafs  againft  three^  and  the  one  challenged  the  principal  arraj^ 
■  and  it  wzsfbundagainfi  him  ;zndthtn  he  and  another  challenged  divers 
of  the  polls f  by  which  he^  who  challenged  the  array  before^  Joevfed  iif 
caufes  immediately  s  hut  the  other  perufed  the  pannel^  nvithoutjhevnng 
caufe^  becaufe  he  had  not  challenged  the  array;  and  after  the 
tinrd  defendant  challenged  the  array  of  the  talesy  and  tbefrfl  triors, 
who  tried  the  principal  pannel  znd  the  polls j  tried  the  tales,  and  not  new 
triors  smoA,  nota.     Br.  Challenge,  pL  i6.  cites  33  H.  6.  21. 

7.  When  i^ier  the  granting  ofdecem  tales,  and  oBo  tales,  tbeprin^ 
eipal  pannel  is  qua/hed,  there  the  trial  may  be  only  of  tales. 
10  Rep.  105.  a«  Mich.  10  Jac.  inDenbawd's  cafe. 
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(Y.  d.  2)     Who  {hall  be  the  Triors  of  the  Challenges  sec  (z,  d) 

[i]  [5,  iF  a  y«ry  be  returned  out  of  7.  counties^  and  a  juror  of  one 
-■■  county  is  challenged  for  nonfujiciency  of  frank  tenement^ 
andfome  jurors  arefnvorn  ^  both  counties^  this  ihall  be  tried  by  all^ 
becaufe  their  verdift  fhill  not  be  feveral,  though  they  in  the  other 
county  cannot  have  conufance  of  the  franktenement  there. 
4H.  4.  I.J 

[2]  [6.  If  10  jurors  are  challenged  by  the  tenant ^  and  one  by  de^  Br.  chai- 
mandanty  and  the  J2th  is  fworn.  he  who  is  fwom,  and  the  one  of  H"8«>pl-33* 
the  challenge  of  the  demandant,  and  another  of  the  challenge  of  ^s.  p!  cV. 
the  tenant,  fliall  try  it,     7  H.  4.  i.]  Litt  158. 

a.  (u). 

Trials  per  Paif,  145.  (174.)— So  where  the  piaJnti/F challenges  10,  and  the  prjfoner  one,  then  he 

diat  lemains  fhall  have  added  to  him  one  chofen  by  the  plaintiff  and  another  by  the  prifonery  and  they 
three  Hull  try  the  challenge.    2  H.  Hlft.  PI.  C.  275.  cap.  6. 

[3]  [7.  And  in  this  cafe  the  Q)urt  may  command  him  who  is    [  288  ] 
fworn  to  elect  them.     7  H.  4.  i.  b.] 

[4]  [8.  And -when  the  2  triors  have  tried  one  of  them,  a// 3  ihall  Br.  Cha3- 
try  the  next  chaUenge.     19 H.  6. 9.  20  Aff.  15.]  dt«Ya^' 

[5]  [9.  And  when  in  this  cafe  they  have  tried  2  of  them,  then  Br.  Chai- 
thc  2  who  were  challenged,  j/hall  be  oujedy  and  the  other  2  fhall  [lJ||%f i?^ 
try  their  challenges  and~chr challenges  of  the  refidue.  7  H.  4.  i.  b. 
f  19  H.  6.  9.  20  Aff.  15.] 

(Y.  d.  3)     JVhat  Challenge  they Jhall  try. 

[i]  [10.    TF  an  affion  be  depending  betiVeen  the  juror  and  one  of  the  r*    ^-    1 

-*  parties,  and  he  is  challenged  for  this,  and  the  other  fays  *  ^^^  ^^5- 

that  it  is  brought  by  covin,  *  the  triors  fhall  try  it ;  for  though  the  g   chaJ  ^ 

a£^ion  is  of  record,  yet  the  covin  is  not.     38  H.  6. 6.]  icnge,pi.9a. 

cites  S.  C. 
That  In  ajfife  a  juror  was  challenged  pecauje  the  tenant  bad  writ  oftrejpafi  pending  agahfi  him  ff  elder 
date  than  the  ajjife,  and  returned  btfoH  the  ajpfej  and  fo  he  is  favourable.  Choke  faid  the  vfni  of  trel'pafs 
was  purchaied  iy  co'vin,  to  the  intent  that  the  juror  JbouJd  nof  he  fwom  ;  for  it  heart  date  3d  of  April, 
which  18  in  principio  termini  Pafchae,  and  it  was  returnable  0^0  Trinitatis,  and  the  Rtom  of  this  is 
oniy  3  or  4  days  before  the  day  of  the  affife,  and  is  againft  4  jurors,  and  againft  no  others,  and  is  of  a 
dofe  broken  in  M.  whereas  the  jurors  never  came  there,  and  prayed  that  the  covin  he  tried]  and  (6  tt 
Was,  tinJ/cund  ihjt  it  ivas  hy  covin^  and  that  the  juror  was  indifferent.  By  which  Prifot  put  them 
apart,  and  fwore  other  jurors  j  for  it  was  doubted  if  there  might  be  covin  or  not,  becaufe  the  writ  of 
trefpafs  was  returnable  before  the  aiBfci  and  not  pending  the  affife  j  and  therefore  they  could  not  know 
the  names  of  the  jurors  at  the  time  of  the  trefpafs  brought*  -Br.  CoUufion,  pL  22.  cice».S.  C 
Trials  per  Pais,  136.  (165.) 

So  if  the  tenant  and  •vouchee  are  at  iffue$  and  challenge  by  evuhy  the  demandant  tvho  h  arranger  f 
the  xffuemacy  for  his  interefi  pray  that  the  covin  he  fried f  and  it  (bail  be  tried ;  per  Littleton,  but  Moile  J. 
illud  dubiuviu    Br.  Challenge,  pL  9a.  cites  38  H.  6.  6.— fir.  CoUufion,  pi  22.  cites  S.  C. 

[2]  [11.  If  all  the  jurors  are  challenged  by  one  party  or  other,  the  See  (X.  d), 
parties  fliall  elc£l  one  of  his  challenge,  and  the  other  of  his  chal-  ^M'  *"^ '" 

lengC.     7  H.  4.  46.    13  H.  4.  3.    1.2  H.  6,  I,  b.]  there. 

[3]  [12.  And 
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[i]  [i2.  Afid  they  fliall  try  it,   though  the  one  party  will 
not  agree  thereto.     12  H.  6.  i.  b.] 

[4]  [13.  But,  they  (hall  not  eleft  each  one  of  them  whom  his 
adverfary  has  challenged ;    for   this    may   be   his  bed   friend. 
13  H.  4.  4.  12.  b.] 
S.  P.  Trials       [j]  ["i^^  j^^  challenge  may  be  to  a  trior.    7  H.  4.  i.  b.  Contra, 
hsT'tV)   ^^  ^'^*  Challenge,  38.  Contra,  43  E.  3.  Challenge,  93.] 

See  (R»  d)  pL  i.  in  the  notes  there. 


If  the  4  [6]  [15.  If  a  challenge  be  taken  to  any  of  the  4  knights  returned 

wnflV*  *   '''  ^''''  rf^^g^^y  ^he  refidue  of  the  4  knights  fliall  try  the  cbaUenge. 
H^i'bc        39E-3-^-b.] 

challenged,  , 

they  fhall  try  themfclves,  and  they  fliall  chufe  the  grand  ajjijty  and  try  the  challenge  of  the  parties.     Co. 

Litt.  158.  a.  (x)* 

« 

[7]  ['9*  I^  ^*^^  party  challenges  all  the  jurors  hut  oney  and  he  is 
challenged  by  the  other  party ^  the.  juftices  may  refufe  the  one  of  the 
challenges  of  one  party  or  other,  to  be  triors,  but  they  may  aflign 
the  3d  &  9th.  For  perad venture  he  who  was  challenged  by  the 
[  289  j  one  party  was  favourable,  and  this  was  done  by  way  of  caution, 
to  the  intent  that  he  fliall  be  of  one  of  the  triors.  21  H.  & 
Challenge,  38.] 

[8]  In  attaint  one  of  the  grand  jury  alleged  that  he  was  baronet  and 
•  All  the  iQ^fl  (f  parliament y  and  had  a  place  there^  andfo  ought  not  to  befwom; 
36  h!6.46.  wbich  was  tried  by  6  triors,  and  yet  non  allocatur  \  for  all  the 
bat  it  flioold  Court  held,  that  they  ought  to  he  afcertained  of  this  manner  of  chal- 
be  35  H.  6.  lenge  by  tejlification  by  writ^  and  by  matter  of  record.  Br.  Challenge! 
46.  a.  pi  8.   pi.  ,8/citc5»36H:6.46. 


See 
S.P 


(Y.d.2).  ^2.  d)     Challenge.     Triors.     Who  fliall  be  Triors 

of  the  Challenge  to  the  Jurors. 

^li^ani*  [i.  IF  a  juror  be  challenged,  it  fliall  not  be-[tried]  by  the  coroners^ 
die  note  ^^^  ^j^^  wA^  is f worn.     Contra,  20  Afl*.  10.] 

there. 

If  thc/r/  ^2.  When  a  chaUengc  is  to  the  arrayy  and  this  is  tried  by  2  triors^ 

nelhe'tbaU    ^^fc  triors  fliall  try  the  challenges  to  the  reft  till  2  arc  fworn. 

icngtdyHbiat  20  AflT.  15.] 
trlorifiM 

he  tIeSed  andfufcntf  and  ifamtber  he  fworn  upon  the  frWd^alf  end  afier  another  it  challenged,  be  ball  he 
tried  hy  the  triorty  and  the  other  ^bo  ifftvorn  vpfn  the  p>-irc}pal  \  hut  loben  tvn  arefwcrn  upon  the  prin- 
mpaly  and  after  others  are  challenged,  they  ihall  be  tried  by  thofe  who  are  fwom  upon  the  prindiMl,  and 
then  the  two  trion  (hall  be  put  out,  and  /hall  try  no  more.  Br.  Challenge,  pi.  003.  cites  lO  AC  15. 
— S.  P.  Co.  Litt.  158.  a.  (s).— S.  P.  a  H.  Hift.  PI.  C.  274,175.  cap.  36. 

Br.  Chai-  3.  If  the  plaintiff"  challenges  the  array  of  the  principal,  and 

6".^*cite»      ^^  defendant  the  array  of  the  tales j  there  the  one  of  the  prin- 
2t  R  6. 22.  cipal  and   the  other  of  the  tales  fliall  try  both  arrays.  '  Co. 
Litt.  158.  a.  (r). 


Ctial* 


2^9 


(Z.  d.  2)    Triors  puni/hed  for  what,  and  hoi*^. 

I.  |N  qffifi  the  array  nvas  challengedi  and' 3  triors  ptvorn^  who  ««- 
•■"  /ifTi/^'^  fl//  /Atf  fiight^  a^d  Hvould  not  agree.  Per  Cur.  if  they 
will  not  agree,  we  muft  take  the  vcTdi<::t  of  2,  and  command 
the  3d  to  prifon,  as  in  cafe  of  iuqueft  ;  which  Brooke  fays  does 
notfeem  to  be  law.     Br.  Challenge,  pi.  133.  cites  19  Aff.  4. 

2.  Inqueft  was  joined  between  A.,  B.,  C.  and  others,  and  one 
challenged  the  array  becaufe  it  was  made  by  M.  haillff  of  C.  at  the 
device  of  M*  nubo  was  of  counfel  with  A.  one  of  the  plaintiffs  ,•  and 
two  nverefworn  to  try  the  panne!  and  could  not  agree^  -by  which  they 
were  commanded  into  ward.  And  after  came  Thorp,  and  faid, 
that  inafmuch  as  they  were  not  fworn  upon  the  principal,  they 
ought  not  to  be  retained  in  prifon  ;  by  which  he  fcnt  for  them, 
and  elected  new  triors.     Br.  Challenge,  pi.  146.  cites  43  Aff.  36. 

3.  Two  triors  were  all  one  night  in  trying  of  a  poll,  and  the  next 
day  gave  their  verdi^^  and  took  meat  and  drink  by  ajfent  of  the  par'^ 
ties.    Br.  Challenge,  pL  1 2.  cites  20  H.  6.  24. 

4.  The  iffue  was,  whether  the  lands  in  queftion  were  parcel  of   P  200  ] 
the  manor  of  A.  or  of  the  fnanor  of  B.  and  the  Court  awardedy 

that  the  jury  fliould  have  a  viewj  but  that  tio  evidence  fhould  be 
given  to  them  upon  the  view  ;  but  yet  evidence  was  given  to  fame  of 
them,  and  when  they  came  into  court  to  be  fworn,  they  were  for 
that  reafon  challenged ;  but  thofe  who  had  not  heard  any  evidence 
were  fworn,  and  two  of  them  were  appointed  triors,  to  try  whe- 
ther thofe  who  were  challenged  were  indifferent  or  not.  And  the 
Court  direSled  thofe  triors,  that  thofe  could  not  be  indifferent^  becaufe 
they  had  heard  evidence  before  their  appearance  in  court  /  and  after-  * 
wards  it  was  demanded  of  them  one  by  one,  whether  every  on^ 
of  them  were  indifferent ;  who  notwithftanding  the  Court's  di-  . 
region,  faid  that  they  were.  Arid  fo  every  one  upon  his  being 
faid  to  be  indifierent  was  fworn,  and  added  to  the  others  to  try 
the  refidue ;  and  when  the  jury  was  full,  the  Court  committed,  the  1 
firft  triors  for  faying  they  were  indifferenty  when  the  Court  had  direBed 
that  they  were  not,  and  faid,  they  would  fet  a  fine  upon  the  jurors 
who  went  contrary  to  the  dirediion  of  the  Court ;  but  upon  fub- 
milGon  they  were  difmifled,  and  the  plaintiffs  were  nonfuited. 
Palm.  363.  Pafch.  21  Jac.  B.  R.  Sir  John  Dalfton  v.  AU-Souls  ^ 
College. 

(A.  e)     Trial  of  Challenges.     Evidence.    By  ivbom  s«e(z.c.i), 

[and  bowl  M  wl 

in  the  note. 

[i.  iF  ^  juror  be  challenged,  he  fliall  be  fworn  to  give  evidence  Trials  per 

^  himfelf  to  the  triors,  in  fuch  cafe  where  the  challenge  does  J**^*'  *  3^. 

not  found  in  reprieve  [reproach"]  or  difbonour  of  him.     *49  E.  3.  2.  s!f.  Co* 

t4y  AjQT.  1.3  Litt.153. 

b.  (y). 

•  Br.  Challcflgei  pi,  %%.  <ItM  S,  C.  «a4  7  H.  4.  lo.  |  Ibi4.  pL  150.  clcrt  s.  c. 

[a.  If 


TriaU  per  [^4  If  a  juror  bc  challenged  for  mfhjufficiencj  of  franltemmetdi 

^i\l\  1^^      ^^  '"^y  ^^  examined  upon  a  fooler  dire.     3  H.  4.  4.  19  H.  6«  9.] 


9  H.  7. 1. 


[3.  If  a  juror  be  challenged  hecaufe  he  is  tenant  to  one  party^  he 
may  be  examined  upon  voter  dire.     3  H.  6.  39.] 

[4.  [So]  if  a  juror  be  challenged  hecaufe  he  is  gqffip  to  the  plaintiff 
and  the  plaintiff  gofftp  to  bim^  he  may  be  examined  upon  voier  dire. 
10  H.  6.  24.  b.] 

[5.  &  if  a  juror  be  challenged  hecaufe  he  is  of  counfelj  or  at  the 
Foi.  666.  ^  p^  ^£  ^  party,  he  may  be  fworn  upon  a  voier  dire.     49  AfT.  i.] 

•  Br.  chai-       [6.  But  otherwife  it  is  e contra..    ♦  49 E.  3.  2.  f  49  Aff.  i.] 

]engeypl.25« 

cites  S.  C.  and  7  H.  +•  '©• 1  ^^^  P*-  'SO-  cites  S.  C. 

}  S.  P.  Br.  [y.  As  if  a  juror  be  challenged  hecaufe  he  has  taken  of  one  party 
Challenge,  certain  X  monies^  &V.  or  is  procured  hy  one  party  ^  he  (hall  not  be  fworn 
49  E?  3.^*1.^    upon  voier  dire,  becaufe  it  founds  in  di/bonour.     J  49  Aff.  i.] 

and  7  H.  4. 

lo,.    I      1^  Ibid.  pi.  150.  cites  S.  C« 

C  291  ] 

Trials  per  [8.  The  triors  are  not  hound  hy  the  oath  of  the  juror  hinfdf 

Jri'^"     ll3H.4.4.b.] 

\  Br.  diallenge,  pi.  32.  cites  S.  C.  That  the  juror  was  ^orn  upon  voire  dire,vt\ioJaidtbat  bis  frank" 
tenement  was  not  worth  5  s.  and  Uie  triors /aid  that  be  was/ufficient  offrankter.emtnt^  by  which  be  was 
fworn  upon  the  principal. ,    Quod  nota. 

A  jurcr  upon  a  voire  dire  affirmed  that  he  had  not  ^s,  a  year^  and  others,  his  neighbours,  affirmed 
upon  their  oaths  that  they  knew  his  land,  and  that  it  was  worth  4!.  a  year.  Whereupon  the  jnfticea 
committed  the  juror  to  the  Fleet.  Mo.  657.  pi.  900.  in  cafe  of  Bullen  v.  Bullen  and  Clerkey  cttn 
10  Eliz*  Cl  B*     Sir  Geo.  Calverly  ▼.  Riihicy. 

Trials  per  [9.  The  tTiors,  after  they  are  fwom  may  go' at  large  by  ajfent  oi 

'\ft\^*    the  parties,  tiU  another  day.     f  7  H.  4.  10.  See  2  R.  2.    Chal- 
flB^r.Chai-  lenge,  loi.] 

ienge,pl.36. 

cites  S.  C.  That  two  triors  werefwom^  and  becaufe  dwy  could  not  agree  diey  went  at  large,  becaufe  it 

wai  the  vigil  of  a  great  faint,  and  day  given  to  them  to  keep  the  iame  day  in  court,  &c* 

10.  One  was  challenged,  becaufe  he  was  chofe  arhitrator  between 
the  parties,  &c.  and  not  expreffed  for  which  party ;  and  yet  a  good 
challenge,  and  he  was  examined  thereof  upon  a  voire  dirts  nota* 
Br.  Challenge,  pi.  85.  cites  9  £•  4. 46. 

11.  The  record  of  attainder,  convi^ion,  excommunication,  outlawry, 
&c.  or  a  copy  thereof,  ought  to  be  produced,  to  prove  the  caufe  oJF 
challenge  thereupon.    Trials  per  Pais,  150. 

12.  One  being  indiBed  of  high  treafon,  and  the  jury  called,  he 
offered  to  aik  the  jurors  in  order  to  challenge  them^  if  they  had 
not  faid  he  was  guilty,  or  would  he  banged*  £t  per  Cur.  this 
is  a  good  caufe  of  challenge ;  but  then  the  prifoner  muft  prove  it 
by  witneffes,  not  out  of  the  mouth  of  the  jurymen.  1  Salk.  153* 
pi,  3*    Cooke's  cafe. 

13.  A 
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13-  A  juryman  may  be  ajiked  upon  a  voire  dlr^  v&ethir  he  hath 
anj  ifitere/i  in  the  caufe  ?  whether  he  hath  a  freehold  ?  for  thefe  do 
not  make  him  criminal ;  but  you  fliall  not  aik  a  witnefs  or  jury- 
man, whether  he  hath  been  whipped  for  larceny  or  conviB  offolony^ 
or  whether  he  was  ever  committed  t9  Bridewell  for  a  pilferer ^  or  to 
tJematefir  clipping  and  coinings  or  whether  he  is  a  villain  or  out" 
Jawed  t  Becaufe  that  would  make  a  man  difcover  that  of  himfelf 
which  tends  to fhame,  crime,  infamy,  or  mifdcmeanor.  i  Salk.  153. 
pL3.  Cooke's  cafe. 

(B.  e)     Venire  Facias  with  Provifo.     What  ihall  be 

good  Caufe  to  grant  it. 

[l.  |F  the  plaintiff  delivers  the  writ  to  thefoerifffo  late  that  he  can-  Trials 

^  mtferve  the  writ  after j  the  defendant  fliall  hayc  a  writ  with  ^^^^^  5|'^ 

provifo.  ♦  8  H.  6.  6.  D.  4  EL  215.  51.]  #  Br.  Pro. 

£2.  But  at  the  fame  time  the  plaintiff  may  have  other  writ  alfoj  ^ff»>  pl«  56- 

and  the  flicriff  may  return  which  of  them  he  pleafes  at  his  eleftion.  li^^^' 

tH.6.  6«    D.4E1.  215.  5 I.J  fliaUhave 

a  writ  with 
pTOV)fo>  but  that  the  flieriff  ihall  return  only  the  one ;  per  Cur.     Quo4  Qota» 

3.  7  Will*  3«  c^.  32./  I.  enafts.  That  if  any  defondant  or 

tenant  in  any  oBion  in  the  courts  at  Wejlminjlery  foall  be  minded  to 

hingta  trial  any  ijfue^  when  by  the  courfe  of  the  Court  he  may  do  the  fame 

by  provifo^  fiicb  defendant^  is^c.  foall  of  the  iffuable  term  next  preceding    [  292  J 

fucb  intended  trials  fue  out  a  new  venire  by  provifoy  and  profecute  the 

fame  by  habeas  corpora^  or  diflringcts  with  a  fii/i  priusj  as  though 

there  had  not  been  any  former  venire  fued  out  or  returned^  and  fo 

i$tiet  qMtoties. 

4*  If  the  plaintiff  will  not  enter  his  iflue,  or,  if  entered,  he  will  i/*^«  pi^'n- 
not  carty  down  the  caufe  to  trial,  the  defendant  may  by  rule  [^^  johLd, 
compel  him  to  enter  it ;  and  if  it  is  entered,  the  defendant  may  negieas  to ' 
carry  it  doMm  by  provifo,  and  that  this  is  the  (landing  rule  of  the  ^^^  ^^  *^"** 
Court.     3  Salk.  362,363.  pi.  5.  Pafch.  1702.  B.  R.  Anon.         Imffs'hith« 

coantiyy  or  the  firft  term  in  Middlesex  or  London,  the  defendant  Is  at  liberty  to  bring  down  the  caufe  by 
a  provifo  s  £or  both  the  plaintiff  snd  defendant  having  put  themfelves  upon  their  pare*,  the  plaincifF's 
Itches  fliall  not  prevent  the  defendant's  difcbargtng  himfelf  froxQ  the  adion,  and  therefore  liie  proceft 
is  open  (at  ium  an  well  as  the  pUuntiflF.     G.  Hifl.  C.  B.  74. 

5.  If  the  defendant  will  bring  on  a  trial  by  provifo,  he  mufl  firft 
ghe  the  plaintiff  a  rule  of  notice  ;  or  elfe,  if  the  defendant  [plaintiiF  J 
be  nonfuited,  fuch  nonfuit  will  be  fet  afide  as  irregular. 
II  Mod.  ^37.  Trin.  8  Ann.  B.  R.     Rice  v.  Wilmer. 

6.  A  rule  to  (hew  caufe  why  a  nonfuit  at  the  fittings  on  a  trial 
by  proviib  fet  afide,  was  difcharged,  though  it  was  urged  that  the 
defendant  could  not  carry  down  the  caufe  by  provifo,  ////  a  full  term 
inter^fened  etfter  iffue  joined :  for  the  Court  faid  the  ftandnig  prac- 
tice was  to  make  up  the  record  by  provifo,  upon  one  default  being 
made,  the  next  term  after  iffue  joined.  Rep.  of  Pra£l.  in 
C*  B.  10 1*  £aft«  7  Geo*  2.    Williams  v.  Jones  and  another. 
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sa  (R.  b).  (B.  e.  2)     Procefs  with  Provi/o. 

(R»  b.  2)* 

Triabper      [t.  'TPHE  provifo  ought  to  bc  quatido  duo  brevia  funt  in  eodem 
Pait,54.  1     ^^^^  {5-  qua/if  ate.     D.  1 5  El.  318.  I O.    [The  EarL  OF 

*  '*^  KfiNT  V.  Sir  H.  Crampton.] 

Trials  per  [2.  If  thcTC  be  a  default  in  the  plaintiff  after  ijfue  in  the  profecu^ 

^t\  ^^       ^^^^  of  the  venire  facias^  by  which  the  defendant  has  a  venire  facias 

SceD.  215.  ^'^'^  provifo,  yet  the  defendant  cannot  have  an  habeas  corpus  vnth 

b.  j)i.  51.     provifoj  without  fome  default  in  this  writ  alfo.'   Tr.  5  Ja.  B.  R. 

Tria.4EnE.  between  Major  and  Throgmorton,  adjudged ;  for  he  ought  to 

thought  the   ^*ve  only  the  *  fame  procefs  with  provifo,  in  which  there  was  a 

defendant      default  of  the  plaintiff  before.] 

ihould  have        r^^  jf  ^^  defendant  has  a  venire  facias  by  provifo,  upon  defauk 

It.   ButibiJ.       r^-P      .   .   ^.-    -'^  ,  ^   ,  .-        .       1   '    '^        T  '.f       ^  1 

pi.  52.  Dyer  V  the  plaintiff ^  \et  he  cannot  have  a  nijt  prtus  by  provilo,  nmthout  other 
thought  he  f  default  of  the  plaintiff.  M.  4  Ja.  B.  R.  between  Mat  and 
Aouid  not,    Throgmorton.    Per  Curiam.] 

Kcaufe  the  "^ 

wr/V  t0f/i6  frovifi  wai  net  returned  \  but  the  writ  which  the  plaintiff  fued  was  ;  but  that  it  had  been 
Otberwife,  if  the  writ  with  provifo  had  been  fervcd  j  and  that  it  fo  feenoed  to  Leonard,  chief  clerk; 
but  if  the  plaintiff  will  not  fue  theniii  prius  this  term,  the  defend^int  may  foe  it  with  provifo  at  Lent. 
And  Dyer  (aid,  that  it  feemed  to  depend  mu^h  upon  die  difcietion  of  the  Court ;  but  that,  for  the  moft 
ftetf  it  it  not  grantable  for  the  defendant ^  unlefs  he  be  a£lor  as  well  as  the  plaintiffs  and  that  there  be 

tew  default  or  laches  in  the  piaintiif. If  the  plaintiff  will  not  file  his  veiure,  the  defieodant  may 

tike  out  mnew  one,  and  try  hib  caufe  by  provifo,  as  was  agretd  per  Curiam.  D.  2:5.  pi.  51.  K.efa,roi. 
fl.  loi.  Trim  23 Car.  2.  B.  R.  Anon. 

*  S.  P.  a  Hawk.  PI.  C.  407.  cap.  41.  f.  10. 

f  S.  P.  And  that  happening  in  this  cafe,  the  defendant,  by  the  opinion  of  the  Court,  wiayfue  a  mt» 
menirefac.  by  provifo,  reciting  in  that  tbat  the  frfi  erronice  cnuina'oit.  And  fo  it  was  ocdcred,  Pafch* 
4  Jac.  Bf  R«     Noy,  113.  Mich.  4  Jac«  S.  C.  by  name  of  Strake  v.  Throgmorton* 

[  ^93  J         [4*  I^  ^^^  defendant  has  an  habeas  corpora  juratorum  by  provifo, 
and  after  ^theywry  remains  for  default  of  hundredors^  yet  the  de- 
fendant fhall  not  have  a  diflringas  jttratoresy  with  a  decern  tales 
with  provifo  ;  becaufe  the  defendant  (hall  not  have  a  dec€m  tales 
by  provifo,  till  a  default  of  tliis  requeft  of  the  tales  appears  in  the 
plaintiff.     D.  15  £1.318.  10.] 
Scft  the  notes       5.  Avowry  was  made  by  tenant  in  tail  of  the  feigniory^  andfbewed 
at  pi.  8.        conveyance  J  &c.  upon  the  tenant  <f  fee-ftrnple  of  the  landj  as  upon 
his  tenant  of  the  manor y  and  this  upoh  the  baron  and  feme  in  right  cf 
thefemey  and  divers  others  juftlfied  the  coming  bi  aid  of  the  avow- 
ant.    The  plaintiff faid  that  hors  de  fon  fee^  and  the  defendant  e 
contra^  and  fo  to  iffue,  and  venire  facias  returtiedy  and  the  Jury  did 
.  not  comcy  by  which  came  the  avowant,  and  prayed  decern  tales^  and 
had  it  without  provifo  :  for  he  is  now  as  a3or  i  quod  nota  bene* 
Br.  Avowry,  pi.  54.  cites  21  H.  6.  22. 

6*  A  venire  facias  with  provifo  was  returned  fervedy  andput  t^on 
thefilcy  and  2  hours  after  a  venire  facias  (which  was  after  fued  out 
by  the  plaintiff)  was  returned,  and  filed  alfo.  Each  party  fued 
out  a  hob.  corp.  which  were  returned.  The  plaintiff  fued  no  fur* 
ther^  but  the  defendant  did.  The  Court  faid,  that  the  continu- 
ance of  the  jurata  of  the  defendant  ferved  for  the  plaintiff  as  well 
as  for  the  defcadaat.    D*  217*  pU  61%  Xnn*  4£liz»  .Anon. 

7*  la 
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.  *j.  In  Ttjf^plevin  the  parties  were  at  liTuc,.  and  the  plaintifi^fued. 
a  ven.  fac.  returnable  fuch  a  day ;  but  the  IheritT  did  not  return 
thc^wTit  at  the  dav.  Whereupon  tlic  whole  Court,  upon  motion, 
granted  a  venire  fac.  for  the  avowant.  Hct.  79.  Hill.  3  Car.  B.  R. 
Dolbin's  cafe. 

8.  Error  in  faft  was  affigned  of  a  judgment  in  dower,  viz.  that  *  ^""^V 
the  tenant  was  an  ideot,  and  appeared  by  attorney.     Upon  ifTue  accordingly, 
as  to  the  ideocy,  the  plaintiff  gave  notice  of  trial  the  firft  afllfes,  —2  Keb. 
and  then  couniermahded  it ;  whereupon  the  defendant  in  error  P^*  P'*  '°* 
carried  it  immediately  t6  the  fame  alHfes,  without  trying  it  by  Dinnis, 
provifo ;  and  held  good  per  Cur.  for  (lie  //  aBor  tn  tbefirji  fuit*  s.  C.  the 
2  Lev.  5.  Pafch.  23  Car.  2.  B.  R-    Dennis  v.  Dennis.  S'a"?n^^ 

fUvln  both  parties,  the  pUintlfFand  avowant,  may  carry  it  down  tBe  firft  time,  being  both  adtors  ;  but. 
ifl  all  other  cafes  there  can  be  no  trial  by  the  defendant  by  provifo,  til)  default  made  by  the  plaintiff^ 
bst  the  doubt  was,  whether  in  a  writ  of  error  both  parties  may  try  the  firft  time»  which  is  not  fo  much 
by  provifo  as  by  ongioai-     And  per  Twifdeo  and  Raynsford,  this  diBers.  not  from  a  replevin,  bac  may  be 

tried  tb€  firft  time* Serjeant  Hawkins  fays,  thst  in  thcie  and  fuch  other  anions,  luberem  the  de- 

fasddnt  is  an  a£ior  as  well  as  the  plaintiff,  as  in  fuare  impedlt  againft  the  patron  only,  or  prohibition,  Ac. 
the  defendant  m^y  cither  take  out  procefs  bv  provifO)  without  any  default  in  the  plaintift'j  or  may,  if 
he  think  fit,  take  it  out  in  the  fame  manner  as  the  plaintiff^  without  any  daufe  af  provifo.  a  Hawk* 
PI*  C. 497,403.  cap.  41.  f.  10.  ^ 

9.  Serjeant  Hawkins  fays  he  takes *it  to  be  agreed,  that  procef* 
by  provifo,  (viz.  with  a  claufe  that  if  2  writs  come  to  the  fherifF; 
he  (hall  execute  one  of  them  only)  may  be  awarded  in  any  appeal^ 
whether  capital  or  not  capital,  in  the  fame  mrmner  as  in  other 
aAions,  after  the  appellant  has  made  default  in  relation  to  the 
very  fame  kind  of  procefs ;  and  therefore  if  the  appellant^  after 
ilRie  joined,  cither  negUBs  to  take  out  any  venire  the  fame  term,  &c. 
Stakes  one  bxxtybut  doth  not  get  it  returned^  it  fcems  that  the  de- 
fendant may  take  one  out  by  provifo,  &c.  And  fo  if  the  appel- 
lant make  the' like  default  infuing  out  an  habeas  corpora,  or  other  fub- 
fcquent  procefs,  the  defendant  may  fue  out  the  like  procefs  by 
provifo,     2  Hawk.  PI.  C.  407,  408.  cap.  41.  f.  10. 

10.  Where  the  defendant  hath  fued  out  zxij  procefs  hy  provifo^ 
there  are  authorities  that  ih&  plaintiff  is  to  fue  out  the  proper  y?/^- 
fequent  procefs  yx^oxi  it  in  the  fame  manner  as  if  he  had  fued  out 
the  firft.     2  Hawk.  PI.  C.  407,  408.  cap.  41.  f.  10.       . 

11.  It  feems  agreed,  that  neither  in  aElions  nvhevein  the  king  is    L  ^94  J 
fole party,  nor  in  indiBtnents,  there  can  be  any  procefs  taken  out  by 
provifo,  becaufe  no  laches  is  imputable  to  the  king.     Alfo  it  hath 

been  qucftioned  whether  there  can  be  any  fuch  procefs  in  info?via» 
tiens  qui  tarn,  becaufe  the  king  is  in  fome  fort  a  party.  2  Hawk. 
PI*C.  407,  408.  cap.  41.  feft.  10. 


,(C,  e)     Procefs  upon  IJfues.      Venire  facias.     What   ^^^^  ^^^ 
ihall  be  a  goad  Award  of  the  Venire  facias*  ^--^r— ^ 

[l.  |N  trefpcfs  againft  2,  if  the  one  pleads ^  and  upon  his  pica  2  iffues  pj"^*^_  5'^,^ 

J  are  joined,  and  2  other  i/p/es  alfo  joined,  and  the  Court  awards  Two  ijrur> 

.^^venire  ad  trumdum  exitum  i/lum  quam  pradlclum  aliain  exit  urn  be-  were  join.d, 

tween  the  plaintiff  and  the  other  defendant,  &c.     This  is  a  good  '^'I'^JJ' ^ 
•     Vol.  XXI.                                X                                    award. 
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the  venjre  awafd,  though  tKcfc  arc  fcvcral  iflucs  between  the  pWntiff  ani 
wrdi  'tw.  ^^  defendants ;  becaufe  the  word  exitus  may  be  for  the  whole 
^uoadtrJn'  reddendo  fingula  fingulis.    Hobart's  Reports,  21.  between  Lbd- 

4um  tarn         sHAM  AMD  RoWE,  i^MD  MuDGE  adjudged.] 

gxirumifiim 

eumn  pradiSum  oGum  ex'ittim fuferius  junS.  toe^e  omittwd.     After  verdiA  it  was  moved  in  antft  of 

jadgmenti  but  the  acepttoo  over-ruled,  and  held  good,  ootwitfalUndijig  the  wnifliftn.    BiowaL  35. 

AnoAi 

jenk.  36,         2.  In  trefpafj  the  defendant //f^^i  not  guUtjj  znd  a  ffea.foc.wu 

Sat  wr^'  ^'^^^^^  '^  ^ry  '^^  i^'  *^/^^  ihejufiices  of  oyer  and  iermner^  bat 
jufticiariii  did  iifl/  cxprefsly  mention  before  whatjuftices  the  writ  waa  return* 
lafufficient,  able.  But  notwithftanding  dus  and  other  objeAiona,  the  judg* 
^t'dld**    ment  was  affirmed.    D.  315,  pi.  99.  Trin.  i4Eliz.  Anon. 

not  mention  their  ChriftUn  names.  And  in  maiy.  there  it  fays,  note,  in  this  cale  the  conaiite 
wai  to  ieveiid,  quorum  H.  Green  unum  efle  volumus,  and  the  venire  facias  retmnabk  coram  jniBci. 
stiis  de  oyer  and  tomloer,  wChout  naming  of  H«  Often,  is  good^  for  ihey  an  a»t  jnfticcs  widiaot 
hiffl. 

In  thi%  cafe  3.  In  tnj^afs  by  S»  andT*  Hgmn/IA,  and  B.  judgment  was  agam^ 

S^^i*  -rf.  hj  nil  dicit,  B.  pleaded  not  guilty.     A  ven.fac.  mu  awarded  on 

9  Eiis.  ^^^  ^^  between  the  parties,  as  well  to  try  tie  ijfue  as  to  inquire  ofda-^ 

Dyer,  Sir  mages  ;  and  iht  plaintiffs  took  their  ven.  fac.  to  try  the  iffue  between 

Coo«:"iuid^  /A^/&i«^i^  and  both  the  defendants,  and  fo  was  the  habeas  corpus 

WoTToN*s  and  diftringas  ;  but  A*  being  dead,  the  plaintiffs  tool  their  record^ 

cafe,  where  nifi  prius  againfi  B.  only.     After  a  verdi£l  for  the  plaintiff,  it  waa 

l"a^nft  !!r  ^VJ^^^^d  ^^  *  ^^"-  ^^^*  *^  ^^1  ^^  ^^"^  between  the  p];untiff  and 

one  confer*  2  defendants^  when  A.  againit  whom  jud{|ment  was  given  bj  nil 

fed  the  dicit,  never  joined  iflue,  and  that  the  writ  ought  to  hare  men- 

tte'oXcr*  tioned  only  the  iffue  between  the  plaintiffs  and  B.  and  that  there 

pleaded  to  ought  to  have  been  a  writ  of  inquiry  of  damages  between  thent 

iflue,  and  ^nd  A.  according  to  the  award  upon  the  roll,  which  is  the  war- 

fociM  was  '^^^  ^^^  ^^  ^^^*  ^*^*  -^"^  ^^  whole  Court,  except  Williams  J, 
to  try  the  held  it  ilL  Telv.  109.  Mich.  5  Jac.  B.  R.  lA.  Sanda  and  Swaine 
UTue  be-       y.  Scullard  and  Derby. 

tween  the  * 

phundfit  and  the  %  deftodants  $  and  it  was  amended  by  the  opinion  of  the  Court.  But  marilc  Iht 
difference ;  for  no  damages  are  to  be  recovered  in  partition.  But  it  is  otiierwiie  in  trtfpaft|  and 
theiefore  in  Cookx*8  cafe  it  was  found  by  the  Court,  that  it  was  as  if  a  mers  ftranger  to  the  recmd  had 
been  named  in  tlie  venire  facias.  Ibid.«»*Brownl.  209,  210.  S.  C  and  feems  only  a  tiaoflatioa 
fiom  Yelverton. 

£  2^95  ]  4*  ^^  ^'^^  moved  In  arreft  of  judgment,  that  the  vemrt  facias 
wants  thefe  wor as,  et  habeas  ibidem  mmina  juratorum,  but  the  wocdi 
venire  facias  duodecim,  &c.  were  infetted.  All  the  Juftices  thought 
it  was  good,  and  tliat  the  firft  words  are  fupplied  in  the  lad,  and 
they  are  aided  by  the  ftatute  of  jeofails  after  verdid.  2  Brownl.  167. 
Pafch.  161 2.  10  Jac.  in  C.  B.  Barde  v.  Stubbing. 
Woy,  96.  J.  The  plaintiff  recovered  in  the  court  of  the  verge.  It  was  affigned 

wJr  CurTj^-  ^^^  error,  that  the  declaration  was  of  a  trefpafs  done  in  St.  Martit^s 
Mrdjogiy.  infra  jurifdiBionem,  and  the  ven.fac.  was  from  St.  Martin  prod* 
and  did  not  fay  infra  jurifdiiiionem  ,-  and  this  being  a  court  which 
alters  the  limits  of  its  jurifdi^ion  according  to  the  refidency  or  lemore 
of  the  king,  it  might  be  that  St.  Martin  was  infra  jurifdi&ionem 
at  the  time  of  the  trefpaft  and  the  dalaration^  and  yet  might  lot 
x;  be 


|>e  fi>  at  the  time  of  die  yen.  fac.  which  was  many  xnonths 
afterwards.  And  Doderidge  and  Jones  J.  being  only  in  court, 
held  it  error  for  this  reafon.  Latch*  214.  Fafch.  3  Cagr*  Thairc 
T.Foffctt. 

(C.  e*  2)    Venire  facias  awarded.     B/  ivhat  Court. 

Chancery. 

I.  |N  audita  querela  it  was  moved  in  ^rreft  of  judgment,  that 
-^  the  venire  facias  iflued  out  of  Chancery  where  it  fliould  be 
out  of  B.  R.  becaufe  the  land  lies  in  Durham ;  axid  that  the  di^ 
ference  is  when  B.  R*  can  try,  venire  facias  ihall  be  awarded  out 
of  the  Chancery  returnable  here  ;  but  when  this  court  cannoi  try 
there,  the  venire  facias  (hall  iflue  out  of  B.  R.  And  the  Old  Book 
of  Entries,  Audita  Querela,  9.  fol.  ^.  was  cited,  and  accordingly 
a  new  venire  facias  was  awarded  out  of  B.  R.  by  all  the  Juftices. 
Palm.  410.  Pafch.  i  Car.  B.  R.    Martin  v.  Blackfton. 

2.  When  iffiie  is  joined  in  Chancery^  that  court  awards  the  ven* 
fac.  returnable  in  B.  R.  And  per  Cur.  there  is  no  other  way 
to  give  a  day  here  in  B.  R.  but  by  fuch  award,  and  it  is  always 
done  fo.  10  Mod.  259.  Mich,  i  Geo.  i.  B.  R.  in  cafe  of  the 
Queen  v.  Aires. 

m 

(C  e.  3)     Venire  facias  mifawarded.    In  Rcjpe9  of 

the  Perfon  returning  it. 

I.   VF  a  venire  facias  be  awarded  to  the  T:oroners,  nvhire  it  ought 
^  to  he  to  thejbertff^  or  the  vifnc  comes  out  of  a  wrong  place ; 
yet  if  it  be  per  t^enfum  partium^  and  fo  entered  of  record,  it  (hall 
ftand ;  for  cmnis  concenfus  tollit  errorem.    Co«  Litt^  i  25.  b* 

2.  In  trefpafsfir  taking  Us  cattle  at  H.  the  defendant y^^^^  Mo.  89$. 
for  that  H.  vdof  within  the  hundred  of  H.  and  thejhertff's  toum  of  jjjy'*^^- 
the faid  hundred s  and  that  at  fuch  a  leet  within  the  hundred^  it  was  jac.*s!^. 
prefented  that  the  plaintiff  ought  to  repair  a  highway^  and  that  a  fine  out  S.  p. 
was  there  affeffedfor  not  repairing  it,  and  fo  juftified  the  takmg.  J***  ^^ 
The  plaintiff  replied^  that  *  the  bilhop  of  W»  wasfeifed  in  fee  of  the  ?jSn.Rep, 
fnanor  of  H^  and  prefcribed  in  him  and  his  predeceffbrs  to  have  a  leet  1^*  HilJ. 
thm^  &C.  abfquehic  that  it  was  within  the  leet  &fthe  hundred.    The  jj/s/p^^ 
plaimiff  had  a  verdi£i.    It  was  moved  in  arreft  of  judgment,  that  docs  not* 
the  Ten.  fac.  was  mifa warded,  becaufe  it  was  to  the  (heriff  who   «pp«tf* 
was  concerned  in  intereft  for  his  toum  and  leet,  and  therefore  *L  ^9^i 
ought  to  be  awarded  to  the  coroner.    Sed  non  allocatur}  for 
being  awarded  to  the  (heriff  himfelf,  it  is  no  exception,  it  being 
done  for  his^  advantage  and  favour ;  but  that  peradventure  the 
plaintifiT  might  have  taken  the  exception.     Cip.  J.  551*  pi.  13. 
Mich.  1 7  Jac.  B.  R.     Loader  v.  Sam  well. 

^.   An  inferior  court  was  held  before  the  mayor  and  ttoo  bcaiiffs^  JO'*93pl-t^ 
and  the  ven.  fac.  to  try  the  iflue  was  awarded  to  the  two  bailiffs  to  ^'  ^*  *^* 

y  z  return         *' 
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titurn  the  jury  htprt  the  niayor  atid  bailiff's^  Jecunium  confueiudinm. 
After  judgment  it  was  affigned  for  error,  that  the  bsiiliffs,  being 
judges  of  the  Court,  could  hot  be  officers.  But  all  the  Court 
(abfente  Hide)  conceived  it  might  be  good  by  cuftom ;  for  the 
bailiiFs  are  not  the  judges  alone,  but  tlie  mayor  and  bailiffs  \  and 
one  may  be  a  judge  and  aoi  officer  in  divers  refpefts,  as  in  rcdif- 
feifin  the  fheriff  is  both  judge  and  officer.  And  the  judgment  was 
affirmed.  Cro.  C.  138.  pL  I2*  Mich.  4  Car.  B.  R.  Crane  v. 
Holland* 


(C.  €•  4)     Venire  facias  mifawarded  ;  in  Reiped  of 

the  Salification  of  the  jfurors^ 

!•  p"  RROR  of  a  judgment  in  ejeHment  in  Wales  was  afligncd, 

*^  that  the  ven,fai\  nvas  quorum  quilibet  baheat  4I.  whereas 

the  ftatute  27  Eliz.  cap.  6.  extends  not  to  Wales,  but  only  to 

the  courts  at  Weftminfler  and  the  affifes.     But  it  was  anfwered 

that  this  was  no  fault  at  common  law^  it  being  for  the  party's 

benefit  to   have  a  better  trial;    but  if  it  be,  it  is  helped  by 

32  H.  8.  of  jeofails.     And  of  this  opinion  was  the  Court,  and 

affirmed  the  judgment.  Cro.  E.  257.  pi.  32-  Mich.  33  &  34  Eliz. 

B.  R.     Morris  v.  Thomas. 

a  Roll.R«p.       2.  The  parties  were  at  ijftte  in  Chancery^  and  a  ven.fac*  hxjos 

aiTac^BR    oivarded  out  of  that  court ^  viz.  quorum  quilibet  habeat  quatuor  libras 

FiLFOTT      terra^  &c.     It  was  moved  in  arreft  of  judgment,  that  it  was  not 

-».  FitLD,'    v'ell  awarded;  for  it  ought  to  be  quorum  quilibet  habeat  qua- 

joimturfl-    draginta  folidos  terrae,  according  to  the  ftatute  35  H.  8.  which 

Jbid.  395.      appoints  that  every  juror  iliould  expend  40  s.  per  ann.  and  it 

Mich.  %i      ought  not  tp  be  quatuor  libras  tcrne,  according  to  the  Jfaiuti 

s^c.  And-  2t7--E//z.  cap.  6.  becaufe  that  {kztute  /peaks  only  of  B,  JJ.,  C.  A 

all  the  juf-     and  the  Exchequer^  or  before  jujlices  of  qffife.     And  Dodcridgc  and 

tic<;s  held      Haughton  }•  hcld  it  a  plain  cafe,  that  the  ven.  fac.  ought  to  be 

goodT'Aivd  "according  to  the  35  H.  8.  becaufe  the  ftatute  of  27  Eliz^  fpeaks 

i.cyCH  T.    nothibg  of  the  Chancery.     Godb.  334.  pL  427.  Trin.   16  Jac. 

<iWi  tiUt  B  R,    PhUpott  v.  Fielder. 

the  yvorUs  •      ■  * 

(Illuc  j^^yifd)  arc  a 'farenrtielis,  and  that  the  [word]  (courti)  refers  to  trial;  and  that  fo  the  fenfe  ii, 

;.  tj;>atthe  yen.  tat.  Tor  trial  pf  any  ilTues  in  courts^  ice,  Ihall  be  W  fuch  as  hare  freehold,  &c  t» 

the  value  oi*  4  iV  a<  year.'*   And  to  this  Doderidge  accorded  j  and  tiul  this  was  the  inteotion  of  tha 


Ktvg'tJieficb,  &fi\  which  is  to  be*  intended  of  the  trials  chcic,  be  the  iifue  joined  where  it  uUl}  and 
that  diolf  words  (iffu^s  joined)  are-^a  parenthefis  between  the  other  words.  And  the  plaintiff  had 
•  judgment.— Cfo.  J.  674.  pi. '4.  S.C.  fa:y8  it  was  agreed  by  all  the  jufticcs,  uponpentfalof  theibtitt, 
that  the  •)nfeftii»g'ihis  cUuiewas  not  warranted  by  the  flatute}  but  divers  precedents  were. fliewn  out  of 
Chancery*  thjf  all  their  precedenu  arc  fo  fince  27  Elir.  And  Chamberlain  J.  .faid  that  fo  afc  the  pjt- 
ccdrnta  in  Cbelfter  a)id  Wales,  when  he  was)  jullice  there.  And  if  it  had  been  a  queiHo»  whether  it  wne 
good  at  the  common  law,  yet  it  is  clear^  now  made  good  by  the  fiat,  of  3a  H.  S.  of  jcofaiisl  And  k 
jud(^meot4va9*givenfor  thep!aI{i(Sfr.  ,  '      '    • 

*!  ^ptJ"^-  •  *  •    • '-'  - 

-       .      3.  Information  for  conjpiring  fo  indifl  the  duke  of  B.  for  buggery. 

The  defendant^  were  fouad  cuilty ;  and  it  was  moved  in  aneft 
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of  judgtnent,  that  the  ven.fac,  wtisprohos  tsf  legales  homines  quorum 
quiiihetf  may  expend  20 1.  in  lands ;  which,  if  allowed,  might  keep 
the  defendants  long  in  prifon  for  want  of  jurors  of  that  value  ; 
and  therefore  the  ftatiites  35  H.  8.  cap.  6.  and  27  Eliz.  cap.  7. 
direds  the  form  of  this  writ.     And  though  thefe  ftatutes  of  them-  * 
felves  extend  not  to  criminal  cafes,  yet  the  ftat.  4  &  5  Ph.  &  M. 
cap.  7«  direds  that  35  H.  8.  ihall  extend  to  fuch  cafes ;  and  there- 
fore that  form  muft  be  followed,  efpecially  fince  16  8c  17  Car,  2* 
cap.  3.  is  expired.     But  it  was  anfwcred,  that  it  was  for  the  de-    .. 
fendant's  advantage  to  have  a  fubilantial  jury ;  and  that  before 
the  ftatutes  it  was,  and  ftill  is  in  the  power  of  tlie  courts  to 
award  a  ven.  fac.  of  perfons  of  what  *  larger  eftates  the  court  •  Cio.  J,  , 
pleafes«     And  for  thefe  reafons  all  the- Court,  except  Raymond  J.  ^J^p^j^^ 
held  this  writ  good;  and ^ his  doubt  was,  bc^caufe  if  the  Court  yoTv. 
had  that  power,  then  the  defendants  might  be  kept  in  prifon  for  F««l»ii» 
want  of  jurors  of  that  value.     Judgment  was  given  againft  the  ^j^*^' 
defendants.    lUym.  417.  Mich.  32  Car.  2.  B.  R.    Blood's  cafe,  whetethe  [ 

matter  if  of 
gtcat  cooTequeace,  but  that  they  cannot  tppuotof  kfi  value  than  tht  ilatate  Umitf. 


(C,  e.  5)     Venire  facias  between  a  Party  and  a 

Stranger* 

I.  iN  fome  cafes  a  venire  facias  ihall  be  awarded  to  make  an 
'■'  inquefl  betwixt  a  ftranger  to  the  writ,  and  iflue,  and  the 
party  ;  as  upon  the  ftatute  of  Weflminfter,  2.  cap.  6.  If  a  tenant 
being  impleaded  vouch  to  ^vartanty^  -and  the  vouchee  denies  the  deedj 
or  ether  caufe  of  the  warranty^  &c.  that  the  demandant  may  not 
hereby  be  delayed,  he  mayfue  out  a  venire  facias  to  try  the  ijfue  ke^ 
tween  the  tenant  and  vouchee.     Trial  per  Pais,  52.  (59O 


(Ci  t.  6)     Venire  facias  returnable  at  what  T^mc. 
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J.  |N  criminal  caufee  which  concern  the  life  of  man,  if  a  m^ln  9  Rep.  nS. 
-*  be  indited  of  treafon  or  felony  in  the  county  where  the  B,  if.  h.  S.  P.  re- 
doesjtt^  the  venire  facias  for  the  returning  of  the  jury  need  not  ^l^j£^, 
have  15  days  between  the  tefe  and  the  return^  nay  the  entry  may  Sanchak*« 
be  ideo  unmediate  venit  inde  jurata,  &c.    But  i£  the  indi£biient  cafe- 
be  taken  in  any  other  county,  and  removed  into  B.  R.  there  ought  ji^wkr  PL 
to  be  1 5  days  between  the  telle  of  the  venire  facias  and  the  return,  c.  406. 

ainft.  c'68.  cap.4i;f.3. 

"^  '  ^  ^  fays  jt  feems 

agreed,  whether  the  trial  be  for  a  crime  committtd  in  iucb  coiioty»  or  for  firtafon,  &c.  beyond  Tea. 
f  But  that  for  the  trial  of  indlAiDcnts  removed  thither  by  certiorari  from  other  covntiea^  there  ought 
to  be  I  c  days  between  chetcfte  and  return  of  every  procefs.  And  f.  4.  fays,  it  is  agreed  xhaXju fleet  in 
iyrt  cr  of  gaol  delhftry  may  order  a  jury  to  be  returned  immediately  for  the  trial  of  a  prifoner  ariaigned 
before  them.  And  that  it  is  clearly  holden  by  Sir  Edward  Coke,  and  hath  been  often  adjudged,  that 
ju/lices  cf  tycr  ar^  terminer y  for  the  trial  of  any  ifTue  joined  before  them,  might  award  a  ventre  re- 
tumab'e  the  fame  day  on  which  the  party  is  arraigned.  And  that  it  is  holden  by  Sir  Edward  Coke, 
and  hath  been  Adjudged,  that  juftices  of  the  fcact  may  do  the  like;  but  fays  there  are  ijery  ilrong 
authorities  to  the  contrary,  unlcfs  the  crinric  amounts  to  felony,  or  the  party  conrenti  to  be  tried  im- 
mediatciy.  £ut  f.  3.  makes  a  ^uzre  how  f<ir  ihc  law  is  altered  at  to  thefe  points  by  4  &  5  W.  U  M.  24. 

Y  3  an-* 
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Ctial. 


•nd  7  di  S  W.  3.  34.  whUliy  by  requiring  that  jorors  ilull  be  fomraoiied  6  days  before  tlicy  tie  to  t^f€Vp 
feem  to  make  It  occeiTary  wfaenerer  a  veoirc  or  ptrdcuiar  precept  ia  required  for  the  ift&riiflf  a  jnryy  tfaic 
tbcie  be  fix  days  between  iti  tefte  and  retuxn. 

It  hath  been      2*  N,  was  indiBed  of  harretry^  and  found  guilty.    ItwasaC- 

tSitlfveniw  Cg"^^  ^^^  ^^^^^  *^  ^*  *^*  ^'^^^  ^^  ^^^  f*^-  (which  was  awarded 
before  juf.  to  Hereford  aiBfes)  was  returnable  fucb  a  day  certain  (mdncb  day 
tices  of  oyer  happened  to  be  the  day  on  t»huh  the  next  affifei  commenced )f  and  that 
RtemStir'  ^^  ought  to  have  been  made  returnable  aaprokimat  afft/as  genertdly, 
nt  a  day  The  Court  were  of  opinion  that  it  ought  to  be  reverfisd  for  tfaia 
*^*^^>  ^*  and  other  errors  therein  affigned,  and  therefore  it  was  prayed  for 
^^^*  the  king  that  diminution  (hould  be  alleged  to  the  intent  tnat  die 
ieffiona  ap*  Want  of  Continuance  ihould  be  thereby  fupplied,  &a  But  it 
pear  to  bate  ^^g  denied  pcr  Cur.  becaufe  it  appears  that  there  were  2  com- 
jmnJd  to    miffions.    Sid.  348.  pL  14.  Mich.  19  Car.  2.  B.  R.    The  King 

the  fame       v.  Nurfe. 

^'V  <^  3*  Exception  was  taken  that  the  ven.  fac.  in  the  record  on 
vifeitftaU  which  /er/f/rj^  was  affigned  was  returnable  the  6th  of  March, 
not  be  in-  coram  juJHciariis  pradkBis  of  oyer  and  terminer,  and  that  this  was 
SSr*cam!^  coram  non  judice ;  but  per  Cur.  the  coram  jufticiariis  praedidis 
iniffion^Mn.  is  aided  by  the  ftatute  ox  i  £•  6.  cap.  7.  But  otherwife  the  yen* 
tinued  till  fac.  (hoUld  bc  ad  prommos  ajftfas  generally^  and  not  a  day  oertainf 
ud^if kdid  ^^^^  ^^  ^U,  though  the  ai&fes  fall  out  on  that  day;  but  however 
not»  their  this  is  but  error  and  not  like  the  cafe  of  the  King  ▼.  Nurse. 
authority  2  Keb.  854.  pi.  6.  HilL  23  &  24  Car.  2.  B.  R.  The  King 
iffu7w«V  V-  Serjeant  and  Hannis. 

termined*  Bot  it  is  adnitted  that  Aich  venire  may  be  made  returnable  at  the  next  affifia,  and  dica 
tried  by  virtue  of  x  £.  6.  7.  1  Hawk.  P).  C.  406.  cap.  41.  f.  S. 

And  it  hath  been  adiudgod,  that  the  award  of  a  venire  returnable  at  a  certain  day  before  juftkes  of  o}cf» 
Sec  needs  not  exprefily  mention  before  what  juftices  it  ihaU  be  returnable  \  for  it  cannot  but  be  intended 
that  it  ought  to  be  before  the  fame  Court  which  awards  it.  '»  Hawk.  PI.  C.  407.  cap.  41.  £  7.  An4 
In  die  marg.  cites  29  E.  3.  30.  b.  31.  a.  and  that  inDy.  315.  pi.  99.  the  fame  cafe  is  taken  notice  of, 
and  it  is  there  faid»  that  the  venire  ittelf  needs  not  Aew  before  what  juitice  it  is  retonubie;  bot  thk 
fecmi  not  to  be  warranted  by  the  book  at  laige.    Vide  2  Keb.  855.  pL  6. 

4.  Whether  the  return  of  a  venire  may  be  up^n  a  dies  nonjurU 
dkusy  as  Afccnfion-day  ?  Sec  Frcem.  Rep.  94.  pi,  108.  Pafch, 
1673.  in  m  inforPdation  in  the  Exchequer-chamber.  Buntfs 
cafe. 


(D.  e)    In  what  Cafe  there  (hall  be  one  or  more  Ve- 

nire  facias. 

Hob. 64.  pi  [i.  tN  repltifin  againfi  ^  of  a  taking  at  H.  in  5.  if  the  one d^ 
D^L^  clo-r  fendant  pleads  m  prtft  pasy  and  the  other  avow/  the  taking  at 

.-Browni.  H.  in  the  parijb  of  D.  This  may  be  tried  by  one  venire  facias 
174.  Pafch.  from  both  places,  fcilicet^  S.  and  D.  Mich.  13  Ja.  B.  between 
i^Snliy."  Akukdel  AND  Blanchard.  Adjudged.    Hobart's  Reports,  38, 

S.  C] 
t  299  ]        [2-  In  an  aftion  of  wafte,  if  wafte  be  ajigned  in  D.,  S.,  and  V. 
Hob.  37.      andfeveral  ijfues  joined^  fcilicct,  om  in  D.  another  in  S.  and  another  in 

pL  43.  S.C  jy^ 


r/l  though  there  may  be  fcveral  vcnkc  facias's  to  try  thefc  UTueS)  •comiingiy. 
and  then  every  venire  facias  fliall  come  from  the  place  where  ITn^^sc 
the  particular  liTue  arifes,  yet  in  this  cafe  one  venire  faciaCs  may  but  s/p. 
be  granted  to  try  all,  for  avoiding  of  multiplicity ;  but  then  this  ^<^  «>*  *?• 
venire  facias  ought  to  come  from  all  the  places  from  which  all  g^^iTi^^ 
the  iflues  arife.  Hobart's  Reports,  5i>  5a.  between  Cumber-  118*5.  Hiu* 
jLiND  AND  Cumberland^  per  Curiam.]  '^^'n*^* 

3.  Trtfpafs  at  B.  agalnfi  2f  the  one  pleaJeJ  not  grMiy  and  the 
§tber  pleaded  reUafe  at  A.  and  venire  facias  ifTued  of  the  vifne  of 
B.  and  therefore  the  defendant  pleaded  in  arreft  of  taking  the 
inqueft,  and  all  was  qualhed,  and  vifne  awarded  of  both  places  ; 
quod  nota.  And  yet  per  HiU,  a  venire  facias's  ought  to  have 
iffiied  \  but  per  Belk.  where  2  plead  feveral  iflues,  venire  ihall 
be  of  one  and  the  fame  place  by  one  venire  facias,  and  one  in- 
queft ihall  try  all.     Br.  Vifne,  pi.  29.  cites  50  £.,3.  i. 

4.  Where  the  patron  and  incumbent  are  at  one  ijjue  wbb  tie 
/^'^S^  suid  the  ordinary  at  another  ijfuey  there  may  be  one  venire 
facias  upon  both  iflues,  if  it  be  in  x>ne  and  the  fame  county^  or  he 
may  have  2  venire  facias's  at  his  elefiion.  Br.  Yen.  Fac.pL  35* 
cites  8  R*  2*  and  Fitz.  Quare  Impedit,  199. 

5.  Trefpafs  [againft  2]  the  plaintiflF  after  the  bar  intitled  him« 
lelf  to  the  land  by  deed  rfleafe  of  the  ancefior  and  releafe^  and  the 
[one]  defendant  rejoined  that  mt  the  deed  of  his  ancefior^  and  wit- 
nefles  were  in  the  deed,  and  therefore  procefs  was  againft  them, 
and  was  againft  2.  Afterwards  eame  the  other  defendant  and 
pleaded  to  tffue  as  above,  and  the  beft  opinion  was,  that  he  (hall 
have  procefs  likewife  againft  a  jury  \  for  each,  is  a  ftranger  to 
the  other's  iflTue,  and  the  one  fhall  not  be  concluded  by  the  iflfue 
of  the  other.    Br.  Teftmoignes,  pL  22.  cites  1 1  H.  4.  30. 

6.  In  tref^fi^  \i  all  the  defendants  plead  mt  guilty  together^  one  ^«w/»ifAtf/i 
venire  facias  fliall  iflTue,  but  if  they  plead  at  feveral  times  it  feems  JJ^'y^^'* 
othcrwiie.     Br.  Vifne,  pi.  54.  cites  21  H.  6.  22.  plead  not 

7.  And  it  was   faid  that  the  plaintiff  may  have  one  ^venire  ^^*^» 
facias  or  feveral  ytmxQ  facias's  in  the  firft  cafe,  but  the  ancient  feveral  pi» 
courfe  was  where  they  plead  all  at  one  time  to  ifliie,  to  have  but  m  hfei^ 
one  venire  facias  againft  all,  and  the  caufe  that  he  fliall  have  *?^-^ 
feveral  venire  facias's  now  is  to  avoid  delay^  which  might  come  upon  takes  Se 

a  venire  facias  in  cafe  that  one  defendant  cafls  proteBion.     Br*  Vifiie,  joha  vemrt 
pI.54.cites3iH.6.22.  4'™"^ 

change  it  aAcr  it  be  retaroed,  ftmd  m^ot;  for  hejbsff  mt  after  bavejeveraivemrefitiatis  $  for  tli^ 
ttcoid  makes  mention  that  one^oinjt  Tenire  facias  w^  awarded  }  quodnoca,  per  Ciur.  Br*  Vca  Fac* 
|L  13.  cites  2%  Hf  6.  3. 

8.  ^uare  impedit  againfi  %  JV*  and  the  bifbop.  %  N.  pleaded  a 
plea  triable  by  the  vifne  of  1).  and  the  bittiop  pleaaed  another  plea 
triable  by  the  vifne  of  5.  and  the  pliuntiff  took  verdre  facias  of  tha 
vifne  ofD,  only  where  it  fhould  be  of  both  yifhes,  and  therefore 
ilL  ^iM^v  if  one  vemre  facias  fball  ferve^  for  it  vios  fuedb%  the 
plednt^^  and  rehearfed  both  ijjfues^  and  therefore  well  as  it  teems 
diere  i  but  it  is  not  expr^y  adjudged.  Srf  Yen,  Fac.  pU  3. 
Qtci  27  IL  (;,  <;, 

T  4  9*  Whcro 
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s.  p.  a  H.  p.  WTierc  there  are,  feveral  defendant  In  appeal,  and  a  jomi 
^6ul—'  v^^^^^c  facias  iflucd  againft  them,  and  the  array  was  afterwards 
So  m  ccnfffi-  qualhcd  upon  the  challenge  of  the  plaintiff,  the  Court  dmed  to 
racy  and  the  grant  hiin  a  feveral  ven.fac.  hecatife  he  had  chofe  a  joint  one  at  the 
fcvcral*tf*  fi^J^ '  ^^^  otherwife  it  would  be  if  the  firfl  ven,  fac.  had  been  ill 
pm  venire  awarded,  as  of  a  vill,'  which  is  not  in  the  record.  *  But  the  plain- 
ftciasisfucd  tiff  prayed  it  at  his  peril.  Quxre.  Br.  Venire  Facias,  pi.  ^2.' 
wter«.^,theCites9E.  4.  27. 

pUintift'ihall  not  have  feveral  venire  facias^s.  Nor  where  he  takes  feveral  ven.  fac*  atfrfl  which  are 
not  •  returneJy  be  cannot  have  a  joint  venire  facias  ;  for  be  cartKct  alter- the  record,  Br.  Venire  FaLtas, 
pi.  35.  cites  27  H.  6.  4.  and  Fitzh.  tit.  Procefs,  94.  Br.  Venire  Facias,  pLa.  cite*  S.  C,  And 

becaufe  the  plaincifF  took  Hrft  one  venire  laci;)s»  and  afterwards  feveral  venire  facialis,  therefuiehe 
could  not  have  judgment,  but  all  luai  reverfcdy  and  he  commenced  agair^  and  fucd  bh  venire  fcciax  ac- 
cording to  rbefrji  award.     Br.  Venire  Facias,  pi.  i.  cites  27  H.  6.  4. 

Serj.  Hawkins  fays,  it  feems  agreed  that  v/hcrt  feveral  f>erf<,BS  are  arraigned  upon  the  fame  indigent  er 
appeal,  and  fever  ally  plead  not  guilty  ^  it  it  in  the  cle£tidn  of  the  profecucor,  &c.  cither  to  takeout  joint 
venires  again((  them  all,  or  fevmi  agalnft  each  of  them.  Bu!  in  an  appeal,  ifcne  pltaJi  nor  guilty,  and 
the  9tber  pleads  a  releafe  made  at  A»  it  feems  that  there  mull  be  feverat  venires.  •  x  Hawk.  PI.  C*  407.* 
cap.  41.  f.  8.  And  f.  9.  fays  it  feems  agreed,  that  after  an  appellant  hath  taken  out  a  Jo.jrr  vemrt 
mgainfi  all  the  appellee,  he  cannot  afterwards  take  out  feveral  ones,  though  the  firil  be  never  returned  ^ 
and  the  reafon  feems  to  be,  becaufe  it  would  amount  to  a  difconti nuance. 

r  300  ] 

10.  Affum^t,  fuppofcd  to  be  in  the  parijh  of  St.  Mary  le  Bow 
in  London,  the  defendant  pleaded  to  part  non  affttmpftt,  andto'the 
other  part  a  releofe  in  the  parifh  of  St.  Magnus  ;  one  venire  facias  de 
vicineto  de  Bow  *ivas  av^arded  to  try  both  iffues.  The  opinion  of  the' 
Court  was,  that  inafnuich  as  the  venire  facias  was  awarded  for' 
trial  of  both  ifTucs,  it  was  a  mif-trial  for  all,  and  cannot  be  good 
for  one.  Cro.  E.  171.  pi.  13.  Hill.  32  Eliz.  B.  R.  Johnfon  v. 
Tucke. 

ir.  In  trcfpafs  of  battery,  one  defendant  pleaded  not  guilty,  and 
ijfue  was  joined  on  that  plea .  ^^hiz  other  jti/lifled  i  and  as  to  him, 
the  iJfue  was  de  injuria  fua  propria*  One  venire  facias  was  award-^ 
cd  to  try  both  thefe  iflues.  After  judgment  for  the  plaintiff, 
this  Was  afhgned  for  error;  fed  non  allocatur;  for  it  is  ufual  to 
have  one  venire  only.  But  for  anothier  error  it  was  •  reverfed. 
Cro.  E.  866.  pi.  47.  Mich.  43  &  44  Eliz,  in  Cam*  Scacc.  Comb 
V.  Carew  and  Day. 

12.  There  never  (hall  be  feveral  venire  facias's  to  trj  feveral 
iffues  in  one  county.  Refolved  per  Cur.  Cro.  J.  550.  pi.  12.  Mich. 
17  Jac.  B.  R.    Dance  v.  Eckden. 

13.  Trefpafs  againJiA.  the  mailer,  and  B.  his  fervant,fot  break* 
ing  his  clofe,  [in  C]  and  taking  his  cow  in  D.  in  die  county  of  S, 
A*  pleaded  not  g  uilty.    B.  pleaded,  that  the  plaintiff  holds  of  A,  as  of  his 
Manor  of  D*  in  the  county  ofS,  aforefaid,  and  for  fervices  arrear  he 
feifed  the  cow  by  the  command  of  A.     The  plaintiff  iraverfedy  &c.* 
One  ven.  facias  was  awarded  out  of  both  the  villages.     It  was 
moved  in  arreft  of  judgment,  that  2  venire's  ihould  have  been 
^•-arded,  the  ifluc  being  of  things  in  feveral  places ;  for  if  there 
are  feveral  ifTues  in  one  place,  one  jury  only  (hall  be  in^annclkd ; 
but  if  in  feveral  places  for  feveral  things  local,  feveral  juries  fliall 
be.    But  the  whole  Court  held,  that  one  jury  oiliy  fliould.  be  im-^ 
pannelled,  ^nd  one  venue  only.fhould  be  awarded  out  oi  both 
^acesi  and  it  is  all  one  as  If  it  bad  ibeen  in  one  piac^  \  but  it  had 
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been  khenmfe  tfinfeveral  counties*    Brownl.  229.  Mich.  2  i  Jac; 
Fuller  T.  Pettrfworth, 

^4.  li  A.i  B»y  C,  and  />•  be  indiBedfir  onifehny^  or  mmrde 
before  any  juilices,  tfaey  may  iiTue  one  venire  facias^  or  may  iflue^ 
feveral  venire  facias's,  or  precepts,  or  awards  of  that  kind.     2  H.* 
Hift.  PI.  C.  263. 

15,  If  xhc  Jherrff  and  another  h^  joint  obligees  [obligors]  in  a  hond^ 
and  one  pleads  non  eji  faQum^  and  the  other  conditions  performed^  and 
procefs  is  awarded  to  the  coroners,  and  ifTues  fried  upon  one 
venire,  it  ihall  be  good  \  per  Saunders  Ch.  J.  Skin.  io6.  in  the 
cafe  of  the  King  v.  the  City  of  Worcefter. 

16.  There  b  great  difference  between  %  feveral  pUa  and  a  joint 
me:  for  where  many  join  in  a  plea,  there  goes  but  one  venircf 
facias ;  but  if  they  fever,  there  ifaaU  be  feveral  venire  facias^s  ; 
or  if  there  be  but  one^  it  mii/l  be/pedal^  and  it  muft  be  mentioned  to 
be  j6r  the  trial  of  feveral  iffues  i  per  Holt  Ch.  J.  12  Mod.  6^^% 
in  the  cafe  of  Gree  v.  RoUe. 


(D.  e.  2)    Special  Jury.     And  of  Juntsjiruci  hy  the  t  Z^^  1 

Majler^  ^c. 

I,  nrHE  Court  was  moved,  that  the  fecondary  might  return  x 
•*■  jury,  upon  affidavit  that  the  plaintiff ^  in  a  former  trial  be- 
tween the  parties,  hadfeajled  4  of  the  jury ^  and  had  alfo  feaited 
feme  of  the  jury  that  are  returned  upon  this  trial.  Glyn  Ch.  J, 
liCt  the  freeholder's  book  be  brought  to  the  fecondary,  and  let  him 
return  a  jury.     Sty.  477.  Mich.  1655.    Pooly  v.  Markham. 

2.  A  rule  is  made,  that  "when  a  mafteristojlrike  a  jury,  viz.  48,  ^-  P'  ** 
out  of  the  freeholders  book,  hefball  give  notice  to  the  attorneys  of  ^^^^  |*^^ 
both  fides  to  be  prefent ;  and  if  the  onecotnes^  and  the  other  doesnot^  3.  Vviii.\t% 
he  that  appears  (hall  according  to  the  ancient  courfe  (Irike  out  ^-  C»ab, 
twelve,  and  the  majier palljlrike  out  the  other  \^  for  him  that  is  "bcT^C. 
ahfent*     Salk.  405.  pi.  i.  Trin.  8  W.  3.  B.  R.  Anon.  Thatinfuch 

cafe  the 
jury  ihall  be  ftruck  ex  parte,  and  the  fecondary  fhali  ftrike  12  for  him  that  docs  not  attend* 

3.  If  by  rule  of  court  the  mailer  is  ordered  to  flriie  a  jury,  in    ' 
cafe  it  be  not  expreffed  in  fuch  rule,  that  the  majler  fhall  Jlrihe  48, 
and  each  of  the  parties  Jhall flrtke  out  1 2,  the  matter  is  to  ftrike  24, 
and  the  parties  have  no  liberty  to  ftrike  out  any.    Salk  405.  pL  2»  - 
Mich.  8  W.  3.  B.  R.  Anon. 

4.  The  Attorney-general  moved  for  leave  to  amend  an  informer 
tii>n  againft  defendant,  wherein  the  name  of  a  commiflioner  of 
excife  was  miftaken  \  and  granted ;  and  that  the  mafter  might 
ftrike  a  jury  by  confent,  which  was  alfo  granted,  being  only  a  cafe 
of  mif demeanor,  but  not  in  capital  cafes;  for  then  the  prifoner 
would  lofehis  challenges,  .and  it  was  never  afked  to  replead  upot| 
nending  the  information.  i%  Mod*  224.  Mich*  10  W.  3.  The 
Kiug  V,  pancpmb^ 
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f •  On  a  motion  for  a  fpiecial  jurj,  in  cafe  of  the  Eimg  t« 
Makartnet^  Trin.  2  Geo.  i  •  for  the  murder  of  the  D.  of  Ha- 
milton, it  was  held  by  Parker  Ch.  J.  That  there  cannot  be  a  fpe- 
dai  jury  in  cafes  of  trtafon  or  felony  /  for  the  party  mail  have 
the  advantage  of  challenging  20,  without  caufe  fliewn.  In  cafes 
of  fpccial  juries  there  are  48  brought  before  the  mailer)  and  he 
takes  24  \  fo  there  cannot  he  a  rule  for  a  good  jurji  nor  fir  afpecta! 
jury  in  this  cafe  of  a  trial  at  bar  ,•  for  the  jury  will  be  the  fame  with 
or  without  fuch^  rule,  for  they  are  all  good  juries  in  Middkfex^  and 
fo  in  all  cafes  of  jurors  at  the  bar ;  and  if  there  ihould  be  a  fpecial 
jury,  it  would  take  away  the  advantage  the  party  has  of  challeng- 
ing peremptorily,  but  indeed  it  would  not  of  (hewing  caufe.  So 
no  rule  was  made  in  tJiis  cafe,  for  fear  that  the  iheriff  in  ail  other 
caies,  when  there  is  no  fuch  rule,  ihould  not  return  a  good  jury. 
Per  Cun    MS.  Rep. 

6.  If  there  be  no  legal  exception  againfl  thefberijf^  the  Court 
cannot  ilip  him,  and  order  another  to  itrike  a  fpecial  jury,  without 
mnfent  of  the  parties^  to  try  an  iflue  at  the  aififes;  but  if  there  is 
any  lawful  obje£lion  againft  him,  and  it  appears  to  be  fb  upon 
affidavit  made,  then  a  fpecial  jury  may  be  ftruck  by  the  mafter  of 
the  office,  without  confent  of  the  parties  But  a  ipecial  jury  may 
be  granted  to  try  a  caufe  at  tar,  without  confent  of  the  parties  ; 
but  never  at  the  nifiprius,  unlefs  good  caufe  ihewn.  Per  3  juf« 
.  tices,  contra  the  Ch.  J.  8  Mod.  245.  248.  Pafch.  10  Geo.  1725. 
the  King  .v.  Burridge.  * 

[  302  ]  7.  3  Geo^  2.  cap.  25./  15.  His  majeflfs  courts  of  B.  R.  C.B. 
and  Exchequer  at  Weflminfery  (upon  motion  made  in  hehalfofbit 
tnajefly,  or  on  the  motion  of  any  profecutor  or  defendant  in  an  in^ 
diBment  or  information  for  any  mifdemeanor^  or  information  in  the 
nature  of  a  quo  warranto  in  B*  R^  or  in  an  infoftnation  in  the  Ex^ 
chequer y  or  on  motion  of  any  plaintiff  or  defendant  in  any  caufe  depepd^ 
ing  in  the  faid  courts  J  are  required  to  order  a  jury  to  be  ilruck 
before  the  proper  officer,  for  the  trial  of  any  iffue,  in  fuch  manner  as 
(fecial  juries  are  ufually  ilruck  i|i  fuch  courts  upon  trial  at  bar. 

S.  16.  S'Atf  perfon  who  ihall  apply yir  yi/rii  ywry  (hall  pay  the 
itt^forflriking  it,  andjball  have  no  allowancefor  thejame  on  taxa- 
tion ofcofls. 

S.  1 7.  Where  a  fpecial  jury  Jhall  le  ordered  hy  rule  of  courts  in 
esny  caufe  ariftng  in  a  county  of  a  city  or  town,  the  iheriff  ihall  he  or^ 
dtredhyfuch  rule  to  bring  the  books  of  perfons  qualiiied  ioftrve  on 
juries  within  thefamCf  in  like  manner  as  the  freeholder's  hook  has  been 
ufually  ordered  to  be  brought ,  in  order  to  tbefiriiing  cf juries  for  (rials 
at  bar^  and  the  jury  fball  befhruck  out  offuA  books. 

8.  6  Geo.  2.  cap.  37.  /  2.  Tiie  juftices  of  the  feiliona  or  ai&fes 
for  the  counties  palatine  ^CtkcRjsr,  Lancailer,  and  Durham,  i^pan  mo- 
tion  on  behalf  of  his  majeftyy  or  of  emyprofectftor  or  defendant  in  any 
indicfment  or  infwmaiionfor  mydimeanor^  or  on  the  motion  tf  any 
plaintiff  or  defendant y  may,  in  cafe  they  think  fit»  order  a  jury  to  be 
ilruck  before  the  proper  officer  of  each  court ^  in  fuch  manner  as^ 
eial  juries  have  ban  ufually  flruck  in  the  courts  if  Wc^fimnfU^r  v^% 
trials  at  bar% 


•  ■ 

(E.  c)    Procc&  upon  Iflues.    fTo  whom  they  fliall  be 

direSed  originally.    ' 


[l.  f  F  an  iffuc  be  upon  a  thing  done  in  the  palace  of  Wefitmnfiery  •  Br.VenJn 

-*  the  venire  fhall  iffue  to  the  warden  of  the  palace^  smd  not  to  if**'*]!^ 

the  iheriff ;  for  the  warden  i3  the  immediate  minifter  to  the  I!  c?  Per 

Court    *^  a  H.  <$•  7.  b.  8  £•  4.  i6.  b.}  Bab.'&Haik 

[a.  So  in  trejpafs  in  Middkfex^  for  trcfpafs  done  nvithin  thepa-  Br.  Veoiie 

kce,  if  defendant  pleads  not  guilty,  the  venire  facias  fliaU  be  to  3  J^^^le?* 

the  warden  of  the  palacej  though  the  original  goes  to  the  fiieriiF*  s.  c.  for 

aH.(5.7.b.]  tbefteiMT 

cannot  tens 
it  in  the  palace,  nor  make  zmudttt  to  the  warden  of  the  palace* 

3.  VJbetijfdieff  procefs  does  not  iiTue  till  another  is  made,  and 
Iball  not  go  to  the  coroners.  12  Mod.  a  2.  Pafch.  4  W*  ic  M. 
The  King  v.  Wanington. 

4«  In  a  mandamus,  to  /wear  a  common  eouncU^man  for  a  ward  in 
Nonuicbj  it  was  moved  to  fhew  caufe  why  the  venire  (hould  not 
be  dire£led  to  the  flieriflF  of  the  county  of  Norfolk,  becaufe  the 
Jkeriffvfthe  city^  and  likewife  the  coroners  and  freemen  who  would 
be  of  the  jury  (if  the  venire  be  dire£led  to  an  ofEcer  of  the  city) 
^uaere  att parties  interefed  in  the  eled^ion ;  for  a  common  council- 
man for4>ne  ward,  is  likewife  fo  for  the  whole  city ;  and  fo  every 
freeman  muft  be  interefted.  It  was  anfwered,  that  if  partiality 
was  fuppofed  in  the  returning  officers,  the  other  fide  fliould  apply  r  ^^^  ^ 
to  appoint  elifprs  to  ftrike  ^^  Jury-  And  a  rule  made  was  dis- 
charged.    2  Barnard.  Rep.  in  B,  R.  24.  Trin.  5  Geo.  2.  Anon. 

(F.  e)     Procefs  upon  IfTues.     7J?  whom  it  ihall  be 

dire&ed  upon  a  Sugge/iion. 

[l.  iF  an  inquefi  remains  for  default  of  the  roper Sy  hy  which  a  decern 
^  tales  is  awarded^  find  defendant  fays  for  his  deliverance  that  he 
is  lord  of  the  rape  whercy  is^c.  and  that  all  there  are  within  his  diftrefs^ 
,  and  therefore  prays  a  writ  to  the  next  hundred ;  the  Court  may 
try  Ihis  by  triors  immediatelv,  without  return  of  the  fiieriiF^  and 
if  it  be  true,  may  award  to  the  next  hundred.  Otherwife  if  it  be 
falfe.    3  H.  <S.  39.  b. 

2.  In  a^e  againfi  a  prior,  the  hcdlrjfofthe  prior  for  thefranchife 
of  the  prior  returned  the  pannel  and  the  challenge.  By  which  Wilby 
awarded  that  non  onuttas  fhould  not  W^s  for  the  bailiff  did  as  he 
ought,  when  precept  came  to  him  mm  the  (heriffl  But  writ  if 
hed  to  thefherlffficut  alias  iia  quod  ballivus  libertatis  nonfe  intronuttatm 
j3r.  Challenge,  pi.  117.  cites  26  Aff.  22. 

3*  Non  omittas  was  awarded  to  thefberiff  at  the  oBo  tales  to  enter  Br.  Chal* 
Aefranclnfe  and  ferve  the  writ,  becaufe  the  bmlif  of  the  franchife  ^^f'^ 

l^riturmdihi^Y^^^i^V'^'^^P^  ^^ 

and 
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'  and  part  of  the  tenants  of  the  defendant  wlio  were  challenged  out. 
Br.  Procds,  pi.  5 1.  cites  38  E.  3. 25. 

4«  In  an  information  in  nature  of  a  quo  warranto^  againftferersd 
perfons  of  the  city  of  W.  and  ^cfbertff  v)as  one  of  the  defendants^ 
it  was  urged  that  the  information  wasjeveral,  though  but  one  roll| 
and  that  the  offence  was  fo  ;  and. that  therefore^  although  as  to  the 
J^W  '^^  v^ffiVtf  ought  to  go  to  the  coronerSy  yet  as  to  the  refi  the 
jherrff  pttght  to  return  Jtj  and  efpecially  as  to  8,  againfi  whom  the 
•uenire facias  was  granted  long  before  this  laft  renirc.  To  which  the 
Court  anfwered^  that  thofe  8  pleaded  to  ijfue  long  before  the  othets, 
eaid  then  the  fberiW  was  not  one  of  the  defendants.  But  Saunders 
Ch.  J.  faid^that  if  8  only  plead  to  iffue,  and  the  venire  is  awasded 
to  the  iheriff,  if  after  it  1^11  out  that  the  Iheriff  is  a  defendant, 
the  venire  (hall  go  to  the  coroner,  though  the  iheriff  hath  not  yet 
pleaded ;  and  as  to  the  feveral  venires,  they  over-ruled  it.  Skin.  1 05. 
pi.  4.  Pafcb.  35  Car.  2.  B.  R.  The  King  and  the  City  of  Wor- 
cefter. 
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(G«  e)     Procefs*     Upon  the  Suggejlion  of  whom  ttey 
fliall  be  direEled  to  others  than  it  ought  de  yurc. 

\\.  ITTHERE  the  procefs  is  to  be  awarded  to  the  coroner^  the 

'^    plaifttiff  cznnot  fuggeji  that  the  one  coroner  is  his  tenant^ 

and  have  the  writ  to  the  other^  till  it  be  challenged  by  the  other 

party.     38  £.  3.  25.] 

1  304  ]        [2.  Where  the  writ  is  to  be  awarded  to  thefherif^  the  plaintiff 

i^^in-^    ^^yfiy  ^^^^  the  fheriff  is  his  cQufniy  and  pray  a  writ  to  the  coroneri^ 

^itfiltbat^'  bccaufe  otherwife  it  fliall  be  quaflied  by  challenge  upon  the  return, 

thcytfrj^ij   which  will  be  a  great  delay  to  the  plaintiff.   Contra,  38  E.  3.  20.] 

and  frays  pnyceft  to  the  eorenerty  he  (hall  have  it»  If  the  defendant  does  not  cootndi^  the  fuggcftion.  If 
the  defendant  contradicts  it,  be  ihali  not  cbaUenge  the  array  for  this  caufe  ;  but  if  the  IfaeriD^'  be  c^/im 
to  the  dfferufart,  he  cannot  pray  procefs  to  the  coroners ;  for  the  procefs  to  the  fheriff  is  to  J|Js  coufia^ 
and  for  his  advantage,  and  Joei  not  burtbtm*    Jenk.  ii^.  pi.  28.    ' 

[3.  In  an  ejeclione  firma  againfl  4,  who  plead  not  guilt y,^  if  the 

plaintiff  ftiggejls  that  thefiertff  is  of  the  affinity  of  one  of  the  defend- 
ants  J  Jheiving  how^ '  and  upon  this  prays  a  venire  facias   to  the 

•coroners,  and  the  defendant  docs  not  deny  it,  and  upon  this  the 
venire  facias  is  awarded  to  the  coroners ;  this  is  well  awarded ; 

•for  though  none  of  the  defendants  may  challenge  the  array,  becaufe 
the  ftreriff  is  of  tfie  affinity  of  one  of  the  defendants,  yet  the  plain- 
tiff ought,  at  the  trial  either  to  challenge  the  array,  and  fo  delay 
himfelf,  or  he  ought  not  to  try  it  during  the  time  that  he  is  fheriff, 
which  will  be  a  great  delay,  r .  1 1  Csr.  iri  the  Exchcquer-chambct, 
upon  writ  of  error  upon  a  judgment  in  the  Exchequer,  by  the  2  chief 
juftices,  upon  a  reference  to  them  by  the  Court  in  the  Exchequer- 
chamber,  and  after  the  judgment  affirmed  accordingly  in  the  Eit- 
chequer-chamber,  between  Fox  and  others  againfl  Shephehd.] 
£4.  In  an  affife  by  baron  and  feme ^  againfl  divers^  ^t  plaintiffs  ma) 

furmife  that  thejfjeriffis  coufn  to  the  fern: y  and  that  one  of  the  co'ironeYs 
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Is  aprvant  to  dm  of  the  defenJantSy  and  thereupon  pray  that  the 
writ  may  be  executed  by  the  rejtdue  of  the  coroners ^  fo  that  neither 
the  fhetifF  nor  the  fald  coroner  intermeddle  ;  and  it  is  awarded 
accordingly.  This  is  Well  awarded,  though  it  be  an  original, 
and  though  the  faid  coroner  be  of  the  kin  of  one  of  the  defendants, 
by  which  the  defendants  cannot  make  any  challenge ;  for  a  jury 
ought  to  be  returned  upon  it  to  try  the  caufe.     Com.  Wimdish 

ilND  WiLLOUGHBT,  74.] 

5.  An  information  in  the  nature  of  a  quo  warranto  was  brought  ^jf^"^^'. 
againft  feveral  perfons  of  the  city  of  Worcejler  ;  and  the  jury  being  %]{^^\}* 
at  bar,  a  challenge  was  taken,  for  that  the  jury  was  returned  by  Car,  1. 
thecoronersy  whereas  it  fliould  be  by  the  fheriff;  as  alfo  that  it  g'^'L' 
was  but  by  one  coroner^  when  it  (hould  be  by  both,  and  it  was  i«-   s!  P.  does 
iorfed  as  by  both  ;  but  the  reafon  \ras,  for  that  tlitfberiff  was  one  not  appear. 
^  the  parties  againft  whom  the  fcire  facias  in  nature  of  a  quo  war-  Tr^"*" 
ranto  was  brought.     They  that  took  the  challenge  faid  there  were  ki^g  " 
feveral  off'ences  for  which  the  parties  were  to  anfwer,  and  fo  feveral  Higgxk*, 
actions  in  their  nature  ;  and  that  though  as  to  the  fheriff  himfelf,  j*  p'  J^ 
proccfs  ought  to  go  to  the  coroners,  yet  as  to  the  others,  the  fheriff  not  appear. 
ought  to  return  it.     Saunders  Ch.  J.  and  the  Court  feemed  to   — ^Raym. 
think  otherwife;  but  a  bill  of  exceptions  was  filed.     Skin.  pr.  ^^^  5%^' 
pi.  8.  HilL  35  Car.  2.  B*  R.    The  King  v.  City  of  Worceftcr.     f^y%,  ihc* 

Court  iiiui. 

iM'moullf  reiblved  that  the  challenge  ought  not  to  be  allowed,  bccaufc  It  appears  by  the  record  iUeU^ 
OMt  both  did  return  the  fame,  and  that  no  chaiienge  contrary  to  the  record  ought  to  be  allowed. 

6.  Aftion  .was  brought  by  one  of  the  fheriffs  of  London,  procefs  *  Show. 
was  granted  to  the  other  fherijf.     It  was  moved  in  arreft  of  judg-  s?c!!i— * 
ment,  that  the  venire  facias  ought  to  have  been  returned  by  the  coro*  skin.  104. 
utrs.    But  judgment  was  given  for  the  plaintiff.     Show,  a 86.  S.  C— 
pL  283.  Pafch.  35  Car.  2.  B.  R.     Rich  v.  Player.  Jri^J"* 

firgritt  in  Cb^fiery  it  was  fuggefted  on  the  roll,  that  ent  oftbejherifs  vas  a  Jefertdant ;  a  venire  faciM 
waidjreded  to  the  other  flieri^K.  The  jury  found  the  defendant  guilty.  It  was  infifted  in  arreft  of 
jodgmenc,  that  the  venire  facias  ought  to  have  been  diredled  to  the  coroners,  becaufe  both  perfons  make 
but  one  iherrff.  Scd  non  allocatur ;  for  though  one  is  challenged,  the  other  may  execute  *  the  writ  la 
the  name  of  both  j  that  the  coroners  are  not  the  proper  officers  of  B.  R.  but  where  the  (htr'ifTU  abfo- 
httely  improper,  and  not  where  there  is  no  fliertfT  at  ill ;  for  if  he  dies,  the  coroner  cannot  eacec'Jte  th« 
wric  In  the  cafe  of  t  coroners,  if  one  is  challenged  the  other  may  execute  writs,  yet  both  maks 
but  one  officer.  So  where  there  are  a  flicriffs,  if  one  is  challenged  the  other  muft  a^.  i  Salk.  I5»« 
pU  2.  Pafch.  3  W.  St  M.  in  B.  R.  The  King  v.  Warrington. 4  Mod.  65,  66.  S.  C.  ad- 
judged accordingly.— —^Carth.  214.  S.  C.  adjudged  Pafch.  4.  W.  3.  by  the  whole  Court,  that  th^ 
veo.  fac  was  well  awarded.'  '  Show.  327.  S.  C.  adjudged  accordingly. «-^Comb.  ^91.  S.  C. 
•ccordingiy.     la  Mod.  22.  S*  C»  adjudged  accordingly. 

•[305] 

* 

(H.  e)     Procefs  upon  Iflues.     For  what  Caufes  it  ' 
ought   to   be  awarded  to    the    Coroners.     Upon 
Suggejiion. 

\l.  "TV.     22  El.  367.  40.  plaintiff  in  ejeFlione  firtn^y  upon  iflue  Trials  per 
'■^*  joined,  f^SS^J^^  ^^^^  ^^  ^^  ^heperrff^  and  ofie  of  the  co»  r^"\  Jll, 
toners  f  were  all  of  the  livery  of^t  carl  of  Worcefter,  and  therefore  s.  c.  cited 
prays  venire  facias  to  the  other  coroner.  Admit  that  it  is  not  a  prin-  5  ^^v*  3^- 
«ipal  challenge^  and  therefore  the  defendant  might  crofs  this  prayer  ii^M's^Af^ 

if 
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^Wnr     !f  lie  would,  yet  iiutfmadi as  he  eonfrffu  iU  it  was  wdlavardedti 

fiiys,  ^at  in  Hk  cafe  of  Goodwin  ▼•  Fkakkltn*  latdy  adjudged  in  B.  R.  and  in  \rliich  Ik  utiol 
tottofeU  this  cafem  Dyet  was  held  good  law  |  oecaufe  the  vta*  fac*  waa  awarded  es  aflealu  paniam* 

Trials  per  f  2.  Where  it  is  to  he  awarded  to  the  coroners^  t^eantiff  Jitf^efii  that 

*  (jTi!)  ^^*  /Atfa«tf  coroner  iV  retained  of  counfel  with  bim^  and  prays  procefs  to 
•  Br.  Chal«  the  Other  coronerj  if  defendant  will  confefs  it^  he  iball  have  it, 
l»s^>  f!^  otherwife  not,  but  £(hall  go]  to  both>  becaufe  it  is  not  a  principal 
1.  c."^  And  challenge.    •  20  E.  4.  2.  b.] 

the  attorney  •ftbi  tauua  would  not  confeftp  by  which  the  Court  vnuU  mt  grant  it  hut  to  loth  coroaa^i 
for  the  tenant  may  have  bis  ehalUnge  if  it  he  favearahly  made. 

But  iftbtflauttif  had  Jaid  that  thejberif  bad  been  hit  relathtif  or  other  fucb  Rki  fr^tcifal  thaUa^ 
ht  ought  to  have  had  piocels  to  the  coroners,  becaufe  this  matter  came  from  the  frhtntifFniiiifrIf;  bvc 
In  tlie  other  cafe  ic  cannot  be  tried  but  by  confeflion  of  the  party  liimfelf.    Ibid. 

jfad  in  the  principal  cafe,  if  the  defendant  bad /aid  that  thefoerWhad  not  been  favoitrahle,  buran  in. 
Affeient  man*  there  he  ihould  not  challenge  for  favour,  unlets  htjbewod  caafe  of  later  tame*    lbid« 

A  venire  facias  was  awarded  to  the  eoronerSf  ita  aaod  B*  who  was  one  of  the  coroners,  fe  naa  mtroanttatf 
becaufe  he  vat  thefervamt  ofR,  who  v/atjberiif.  It  vras  faid  the  fame  was  no  caofe  of  challeo|e( 
but  the  Court  concetved  it  waa,  becaufe  confeded.  However  it  was  but  a  mifconveyiog  of  prxefs, 
which  was  aided  by  the  fiatu^*  Befide  the  torit  ttfos  dire&ed  to  y,  8,  W*  G»  aad  Jt.  B,  tribw  aim 
mronatoribut  com.  Beriis,  iu  quod  B.  non  intromittat ;  andwat  not  diieded  eor^nataribus generalh,  sai 
3ret  awarded  good,  becaufe  it  ihall  be  intended  that  thecp  were  no  others  than  thofe  3  }  beSdes  it  is  after 
*'  '^      Mo*  623.  pi*  853.  Higgina  v.  Spicer. 


[3.  If  the  plaintiff  makes  fuggeftion  to  the  Court  of  a  challenge 
FoU  669,    ^bich  does  not  comprehend  a  principal  challenge^  hut  wlj  of  favour^ 
1, 7,^~' -^  it  is  not  fuffieient  to  award  the  procefs  to  the  coroners.    I>, 

iriauper  v^,  «  * 

Paia.35-        ^3^  3^*  3S'} 

(41.) 

In  debt  the  plaintiff  prayed  a  venire  facias  to  the  cormertf  becaufe  the  fberiff  veat  hit  mtfter^  aad  the 

defendant  confeffed  it*    Thereupon  a  venire  facias  iflued  accordingly,  and  the  plaintiiF  had  a  verdift* 

The  defendant  moved  this  in  arreft  of  judgment,  becaufe  the  ven.  fac.  ought  not  to  go  to  the  conMcn 

upon  any  fuggeftion,  unlefs  it  be  a  principal  challenge*    But  the  Court  e  contra  ;  and  the  plaintiff  had 

bis  judgment,  though  be  did  no/  conclude  to  tbefavoar*    Moor,  470.  pi.  676.  Mich.  39  A;4oEiia. 

Cane's  cafe.  Cro.  E*  581.  pL  5.  Cham  v.  Matthxw,  S.  C.  accordingly.  $  for  as  much  as  if 

the  iheriflF  had  returned  this  pannd,  it  bad  been  good  caufe  to  quafh  the  array,  and  ib  the  plaintiff,  ta 

avoid  that  delay,  mi^  well  fliew  it,  and  have  procefs  to  the  coroners. 

t  30<S  J 

Trials  per  [4.  If  iStit  plaintiff  Jhews  a  principal  challenge  in  thejheriff^  as  oM^ 

U  I?)  and  ^y  l>^^^c^>^  ^i^  ^^^  ^c  IherifF,  and  defendant  confeffes  it,  it  fhalTbe 
115*.  (145.)  awarded  to  the  coroners,  fp  £.  4.  6.  zo  £•  4.  2.  b.  loH.  6.  19. 
140.  (169.)  adjudged.] 

a58.  a.  (0.)  * 

f  Br.  Venire  Facias,  pt.  21.  cites  S.  C*— — S.  P.  Br.  Challenge,  pi.  179.  cites  11 E.  4.  jt*— - 
So  if  the  plaintiff  ftews  that  his  feme 'is  confin  to  the  iheriffl  See  Br.  Traverfe,  per,  Sec.  pi.  laj* 
9  £.  4. 6.  whexe  this  point  is  admitted. 

8.  P.  And  [  J.  But  if  the  defendant  will  not  confefs  it,  the  writ  Ihall  be 
ttld^Br.  awarded  to  the  flieriff.    9E.  4.6.] 

Venire  Facias,  pi.  at.  cites  S.  C.  S.  P.  Br.  Challenge,  pL  179.  cjtei  ii  £.  4.  31.  Tnsls 

per  Pais,  35.  (41.]  140.  (169.} 

S.  P.  Br.  [5.  jifjj  in  fuch  cafe  the  defendantjhall  never  challenge  the  array 

cites  ai  E.  4.  31.— -Trials  per  Pais,  35.  (41O  140*  (»69') 

}  Br.  Venire  Facias,  pi.  ai.  cites  S.  C.  and  fays,  quod  nota;  aad  alio  quaerfy  Imw  this  matter  ap* 
pears  to  the  judices  of  qIH  prius,  if  the  ilTue  be  tried  in  the  country. 

[7.  St 
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fj.  &  if  U  prays  proeefs  to  the  coroner  for  favour  in  thejberiff^  if  Jn«J«p«r 
Mtndantfajs  that  be  is  notfavourab/e,  he  never  ibali  challenge  for  (^!)^^* 
fgvouri  onlefs  of  pnifne  time.     20  E.  4. 2.  b.] 

[8.  U  the  fierif  te  plaintif  in  the  fuit,  and  the  defendant  prays  IsJc^rtbt 
that  the  writ  be  awarded  to  the  coroner  for  this,  yet  it  (hall  not  be .  ^^^?*^ 
gnuited;  for  he  may  have  the  challenge  to  the  return.    Contra,  ^\uiMig 

2H.6,7-b.]  '     bimfilfix 

pu'tffj 
jadgmetit  of  the  writ;  for  he  cannot  find  pledges  to  himfelf ;  and  becaufe  the  onder.AenfF  may  tafae 
die  pledgei»  and  recom  the  writ^  therefore  the  writ  was  awarded  good.  But  ^ben  thtj  couu  to  iffkt  the 
deftUui  nujjbiw  this  matter^  and  (hall  have  proccfs  xa  the  coroners ;  and  if  the  iheriff  himCS  fervea 
it,  the  anay  » ta  be  qnaihed  j  quod  nota,  the  wric  good  by  the  opinion  of  the  CoiuL  Br.  Biicfp 
pL  t37t  cites  14  H.  6«  j.  *  %.  .Br.  Office  Sc  Off,  pL  1 7.  cites  S.  C. 


MONoJiN. 

Mr  ▼.  Sta  Roaiar  Brand,  cites  iS  H.  7.  Rot  151.  and  6  H.  7.  pi.  3. 
*  Per  Cor.  The  afttoney  Aall  be  eiamincd  if  this  be  tme  or  Dot,  and  if  Jie  confeflet  aC,  a  writ  ihall 
|i  to  the  coKMieri*    Br*  Challeogei  pi.  89.  cites  S.  C» 

[10.  But  if  the  drfendant  denies  itj  the  writ  {hall  be  avirarded  to  S-  P*  Aq« 
the  (heriflF,  and  tibe  defendant  (hall  never  challenge  the  array  for  |^^^ 
thiscaufe.     i4H«tf*2.b.]  Br.  chai. 

lengei  pl« 
S9.  cites  S»  Ct         ■Triali  per  Pifis,  115.  (145.) 

[1 1.  But  if  the  defendant  fays  not  the  one  or  the  other^  hut  fays  that 
he  does  not  know  the  truths  ^aere  what  (hall  be  done.  1 4  H.  6.  2.  b«] 

[  1 2.  If  the  array  he  qua/hed,  becaufe  it  was  made  by  J.  the  niintfier  Trials  per 
efthefherijf^  who  was  aiding  and  of  the  counfel  of  a  party y  the  writ  ?*"!  55* 
(ball  not  be  awaided  to  the  coroners,  but  to  the  (herifi>  com-       ' 
manding  him  to  make  the  pannel  by  another  minifter.  33  A(n  i^ 
adjudged.] 

[l  3.  If  the  demandant fays^  that  pending^  Isfc.  thejheriffbas  efpoufed 
£.  the  coufin  of  the  tenant y  and  prays  the  venire  ntcias  to  the  coro« 
jKTSy  yet  ic  (ball  not  be  granted.     2  £•  3.  62.  b.  adjudged.] 

Procefs  upon  IfTues.     7b  whom.  [  307  ] 

£14.  If  die  array  be  quafhed  for  favour  in  the  under-fheriff  who  RoirsRep. 
returned  the  pannd,  a  new  venire  facias  may  be  awarded  to  the  •7*;P^'4^. 
J^ff%  its^  quod  the  under-(heriff  does  not  intermeddle,  without  $'.  p'.  Br. 
awarding  it  to  the  coroners.    Mich.  13  Ja.  B.  R.  between  Wal-  Procefs,  pU 
TBR  AND  Walter.    Per  Curiam.]  155.  dtes 

-'  18  E.  4.  3* 

and  I S  E.  4.  7.  accordingly,  by  all  the  jofticcs.  S.  P.  But  not  e  contra,  per  Cur.    Br.  Chair 

kage,  pL  173.  ciaes  S  H.  6.  ia.«— Trials  per  Pais,  33.  (39.) 

[15.  If  a  principal  pannel  be  returned,  which  remains  for  dq- 
fiiult  of  jurors,  if  thQ/hetiff  who  is  plaintiff  returns  the  taleSf  and  it  is 
qaa(hed  for  this  cauie,  aO  (hall  be  fent  to  the  coroners^  as  well  tp 
make  the  principal  pannel  as  the  tales.    8  H*  6. 1  a.] 

[16.  So 
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*  **  •  *  • 

lt6.  So  It  ftall  be  where  it  is/or  other  dtfauh  of  him.  "8  H.  6. 1 2.] 

Trials  per  [17.  If  a  taUs  be  quafljedfor  affinity  between  the fheriff  end  part j^ 

**«»»  36.      ^^  ^^/  fffg  principal  patinel  becaufe  it  was  before  the  affinity  \  there 

r  -  all  (hall  be  awarded  to  the  coroners^  fcilicet,  the  diftringaa  of  the 

principal,  and  that  they  fhall  return  a  new  talesj  for  there  fliall  be 

but  one  ofBcer.     38  £.  3.  9.  b.  adjudged.] 

[18.  If  the  array  be  quafbedfor  alliance  in  thefberiff  at  the  pan^ 

net  made^  though  it  be  determined  before  a  nevf  writ  awarded^  yet 

it  fhall  be  awarded  to  the  coroners  and  not  to  the  fame  fheriS; 

10  H.  4.  ^.] 

*•  P*  [  19.  If  the  writ  be  once  awarded  to  the  coroners  for  default  in  the 

1^^S\^^  fi^^iff^  ^^  proccfs  fliall  not  be  awarded  to  the  iheriff  again  pcnd- 

rpnoved        Ing  this  plea.     8  H.  6.  ^2.  J  ... 

and  an  In- 

difierent  fkerifT  dented  pending  the  proccfs.     Br.  Procefs,  pi.  73.  cites  14  H.  7.  31.——$.  P.  Br. 

Odo  TaleSyfl.  9.  cites  14  H.  7.  2.— —  S.  P*  For  the  entry  is  quod 'vicecom.  fe  ncn  intrcmittat  without 

any  same.  .  Br.  Procefs,  pi.  155.  cites  x8  £.  4.  3.  Br.  Challenj^e,  pi.  173.  cites  S.  C . 

S«  P.  Br.  Procefs,  pi.  118.  cites  18  E.  4.  7.  S.  P.  Br.  Pioceft,  pi.  183.  S.  P.  Co. 

Litt.  158.8.  (o).— »S'  P.  Mo.  422.  pi.  586.  Mich*  37  &  38  £Us.  Mxnson  ▼•  Baaadgb*-*^ 
Trials  per  Pais,  r43.  (172.) 

So  where  the  coronrrs  are  rbangedy  proccfs  (hall  ilTue  to  the  efliors.  Br.  Procefsy  pi.  155,  citei 
18  B.  4.  3. Br.  Challenge,  pi.  173    cites  S.  C. 

Upon  a  fchal*«ngc  to  the  ihenif',  a  mniue  facias'  was  awarded  to  (he  cortursy  and  at  the  atf  prh\  1 
tales  was  returned  by  tbifier'iff,  and  this  by  the  command  of  the  jujfkes  as  the  uTual  form  is  )  and  a  verdid 
tad  judgment  for  the  plaintift*.  But  ic  was  reverfed  in  the  Exchequer -chamber ;  for  when  the  prec^'s 
it  ppce  awarded  to  the  coroners,  tbey  fiall  Jewe  all  other  proce/s  in  that  caufe.  Yeiv.  15.  Mich.  44  ft 
45.EIiz.  in  Cam.  Scacc.  Come  v.  I'liilow. — Cro.  £.  894.  pi.  11.  $•  C.  The  return  of  the  tales  was 
by  anew  ^rilF)  and  held  to  be  error .^—YeW.  3113.  Hill.  9  Jac.  B.  R.     Ld.  CaTendifli  v.  SJrGeo« 

SaTil,  S.  P. S.  P.  Cro.  E.  574.  pi.  15.  Trin.  39  Elir.    Morgan  v.  Wye. Mo.  356.  pi.  482. 

S«  C.  accordingly.— ^S.  P.  Cro.  £.  5S9.  pi.  16.  Mich.  39  &4o£liz.  B.  R..  Ciegary  v.  Bo^er. 

Tboogh  a  new Jheriff  comet  in  bcfure  It  be  riturnedy  yet  the  coroner  (hall  proceed  in  the  execotion  there* 
of.    Arg.  Vent.  319.  . 

B'- P'octfs,  20,  In  replevin y  they  were  at  IJftte^  and  the  avowant  confejfed  that 
cites  id^B.  ^  wasfherijfofthefame  county y  by  which  Ue  prayed  procefs  to  the 
3*  «6.  s.P.  coroners  by  venire  facias,  and  had  it*     Br.  Yen.  Fac*  pi.  19, 

accordingly,    ^J^g^  21  E.  3.  CI,  C 2. 
and  fays,        »  ^    j  ^  j 

^uod  nota  bene. 

2 1 .  Procefs  (hall  not  ifftte  to  the  coroner* s  but  where  defitulf  is  in 
thefheriff\i\mk\L  Br.  Challenge,  pi.  139,  cites  33  Aff.  ll.^zxd 
fays  that  fo  it  feems  from  the  cafe. 
t  30^  3  ^^*  ^^^*  prius  remained  for  default  of  jurors,  by  which  oB$ 
tales  was  awarded,  which  was  arrayed  by  another  fieri ffy  and  the 
array  of  the  tales  was  challenged  hecatfe  the  f on  y  thefberiff  bad 
^ifpoufed  the  coufin  of  the  tenant^  by  which  Kirton  pirayed  J&fir^s  1$ 
the  fberiff  againfl  the  firfl  jury^  and  oRo  tales  to  the- coroners*  Vex 
Mombray,  you  ihall  not  .have  divers  officers  upon  one  and  the 
fame  ifTue  to  ferve  your  procefs ;  then  Kirton  prayed  diftrefs  and 
o£lo  tales  to  the  coroners.    Br.  Procefs^  pi.  49.  cites  38.  £•  3.  9. 

23.  In  Ojl/tfcy  the  parties  were  at  iffue^  and  the  array  was  qwy>ed 

for  the  default  ofthejberify  and  venire  facias  flwarded  to  the  coroners 

and  ziter  habeas  corpora j  and  after  the  parol  was  fine  die'by  depoii* 

*  tion  of  King  £.  4.  and  the  re^attachment  was  againft  the  party  and 

againfl  the  jury ^  and  ihall  be  directed  to  the  coroners  ;  per  Littleton ; 

for 
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for  the  Iheriff  (hall  not  make  to  codie  a  jury  returned  hj  coronerB» 
Br.  Re-attachment,  pi.  26.  cites  xo  £•  4.  13* 

24.  In  tnjpafi  the^  definiant  jufHfied  in  right  of  A.  and  by  bis 
cmnumdfir  rent  dat^  by  %vtncb  be  refirmned^  the  plaintiff  traverfed 
Sht  title.  Wood  praved  vemre  facias  to  the  coroners,  becaufe  A^ 
had  retuma  ^revium  toetej  and  therefore  there  ihall  be  a  principal 
challcnje.  But  Brian  contraf  becaufe  A*  //  mt  party  to  the  fuit  g 
for  whefe  A,  juftifies  as  fervant  of  B.  and  are  at  ifiue»  and  B.  is 
iheriff^  procefs  of  venire  facias  ihall  not  iflue  to  the  coroners  but 
to  the  iheriflF^  becaufe  the  flieriff  is  not  party  \  and  Townfend  ac- 
cordiflgjy*  And  it  was  awarded  that  he  mall  have  venire  facias 
totheiheriffj  or  (hall  be  nonfuited.  Br.  Procefs>  pL  106.  cites 
3  H.  7.  2, 

25.  In  quare  impedii,  the  defendant  faid  that  iheJberijFis  cotton 
to  the  plaintiff ^  and  prayed  writ  to  the  coroners.  Per  Brian,  he 
(hall  not  have  it^  for  he  (hall  have  it  hy  challenge,  and  this  (hall 
be  deby  to  the  plaintiff  himfelJF.  And  it  was  touched  that  the  de« 
ftndant  (hall  have  it;  for  the  defendant  is  a&or  in  this  cafty  and 
may  recover  the  prefentment  againft  the  pLaintifF;  but  he  could 
not  have  it.    Br.  Cballengei  pL  153.  cites  3  H.  7.  5. 

2tf»  Array  was  fmjbedy  and  it  was  confefied  that  one  of  the 
termers  noas  of  the  kin  of  the  party,^  and  procefs  iflued  to '  the 
other  coroners  Ji  that  be  of  kin  non  intromittaty  and  this  wa^ 
between  the  king  and  the  party.  Br.  Pxocefsj  pL  161.  cites 
4H.7.3. 

27«  In  replevin,  the  defendant  made  conufance  as  bdliff  of 
A.  L%  and  they  were  at  ifliie  upon  the  title  of  avowry.  Iveble 
fsidj  xhtjberiffis  tenant  pA*  X.  and  within  his  dtfire/s,  and  pl^ed 
procefs  to  the  coroners.  And  per  Brian,  Vavifpr,  and  Fineux« 
he  (hall  not  have  it,  becaufe  A.  L^  is  not  party^  nor  aid  is  net 
frayed  cf  him^  and  therefore  if  no  partiality  be  in  the  party  he 
(hall  not  have  it ;  but  if  the  bailiff  had  prayed  in  aid  of  him,  and 
it  had  been  granted,  and  they  were  at  iffue,  and  this  exception 
confcfled,  he  ihould  have  procefs  to  the  coroners.  Br.  Challenge, 
pL  158.  cites  9  H.  7*  2,  3. 

28.  If  a  man  niaies  title  by  feoffment  of  J*  S.  It  Is  no  caufe  to 
havcproccfs  to  the  coroners,  becaufe  uicjheriffis  coufin  to  J.  S. 
Br.  Qiallenge,  pi,  158.  cites  9  H.  7*  2,  3.  ?cr  Brian,  Vavifor, 
and  Fineux.    * 

29.  An  array  was  qua/bed  becaufe  tbefberiffwas  tenant  to  the  de*  J?arf  p«rCar. 
fendant  at  the  time  of  the  array  made;    now  the  procefs  (hall  go  to  '^^gMdb 
the  coroners,  unlefs  the  plaintiff  alleges  that  the  fberiff  has  aliened  \^!^t  w#« 
the  land  after  s  &  fie  de  confimilibus,  which  are  matter  in  fa&.  maitfi^ 
Br.  ChaUengc,  pi.  78.  cites  1 5  H.  7.  9-  TA 

the  ftootSk  fltall  not  go  «giia  to  (his  flieriff  {  for  itfiall  nee  ht  mtmdti  th^t  thtfavwrpoll  datrwum* 

30.  A  vcn.  fac.  was  awarded  to  thefberiffy  and  at  the  day  of  the 
return  it  was  entered,  quod  vicecomes  non  mlfit  breve  :  the  plaintiff 
prayed  a  ven,fae*   to  the  coroners  for  ^nage  betwixt  bim  and  the 
fheriffy  which  was  awarded  accordinglyj  and  at  the  day  of  the  [  300  ] 
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trial  the  defendant  miide  default,  and  judgment  was  given*,  ice^ 
It  was  afligned  for  error,  that  after  the  plaintiff  had  admitted  the 
fheriff  to  execute  the  writ,  he  could  dot  pray  a  ven.  fac.  to  the 
coroners  without  fome  caufe  de  puifne  temps.  Sed  non  allocatur ; 
becaufe  there  was  nothing  done  upon  ihefirji  writ,  and  it  is  not  now 
materia],  the  defendant  having  made  default.  Cro.  £«  853,  854* 
pi.  13*  Mich.  43  &  44£liz.  B.  R*  Willoughby  v.  Egerton. 

31.  It  was  moved  in  arreft  of  judgment  in  eje&ment,  that  the 
venire  facias  was  to  the  coroners^  without  any  fuggefiion  at  all  (f  any 
challenge  to  the  Jheriffy  &c.  which  is  not  aided  by  the  ftatute  dl 
21  Jac.  cap.  13.  And  per  Curiam,  this  is  not  aided  by  16  & 
17  Car.  2.  cap.  2.  though  the  right  be  here  tried,  and  the  Court 
cannot  mend  this  diredion  of  procefs  to  a  wrong  officer.  And 
therefore  judgment  was  flayed ;  for  the  Court  cannot  examine 
the  truth  without  a  fuggeftion.  3  Keb.  624.  pL  4.  Pafch. 
28  Car.  2.  B.  R.  Hancock  v.  Wayman. 

32.  When  procefs  hath  been  awarded  to  the  Jbetiff^  and  afters 
wards  one  of  the  defendants  is  made  a  Jberiff^  that  procefs  ought  to 
go  to  the  coroners  \  for  that  now  the  iheriff  is  a  party  not  indif- 
ferent ;  per  Cur.  and  Sawyer  Attorney-general  put  this  Cafe,  viz. 
if  an  ajlton  be  awarded  againft  J.  S.  and  procefs  is  awarded  to 
the  fherifF,  and  after  J.  S.  is  made  flieriff,  he  aflced  if  proceft 
againft  J.  S.  ihall  not  upon  a  furmife  entered  be  awarded  to  the 
coroners  ?  Skin.  105.  in  cafe  oi  the  King  v.  the  City  of  Wot"* 
ceiten 


(L  e)     Procefs  upon  IlTues.     What  (hall  be  good 
Caufe  not  to  award  it  to  the  Coroners. 

Co. Litt.       [i.  ^V  one  coroner  be  allied 4c  the partj^  and  the  others  not,  it  (hall 
IILt  ^^^  ^^  awarded  to  thofe  who  are  not  allied*     10  H.  4.  5.] 

fa  Pais,  !«•  (»7a) 

2.  The  array  of  the  tales  wasjerved  by  a  new  Jberiffy  therefore 
the  venire  facias  de  novofball  ijjue  to  the  new  Iheriff  immediately  \ 
and  fo  it  did.     Br. "Challenge,  pi.  85.  cites  9  £.  4«  46. 

3.  But  if  the  principal  array  had  been  quajhed  in  the  time  rf  this 
Jheriff  who  returned  ky  then  the  new  venire  facias  ihould  iflue 

to  the  coroners,  and  not  to  the  {herifH     Quod  nota.    Br«  Chal- 
lengP)  pU  85.  cites  9  J£.  4.  4^. 


(KL  c)     Procefs  upoa  Iffues.     Upon  what   Caufe 
the  Procefe  ihall  be  taken  2c^2Cffrom  the  Coroners. 

[l  iF  an  array  be  quajbedj  hecaufe  it  was  made  hut  by  2  of  the  4  co^  gr.  Cfcal* 
-*  rwiers  who  arc  in  the  county,  the  procefs  (hall  not  be  taken  iwge,  pi. 
away  from  the  coroners^  •  but  (hall  be  awarded  to  them  again.  '37-  i«|l 
3t  Aff.  ^o.  Adjudged.] '  stal"* 

Co.  Litt.  158.  Sb  (o}.«-TriaIf  per  Paisy  143.  (1731.) 

[2.  If  an  array  be  quaihed  becaufe  one  of  the  coroners  nvho  made  tbf    f  ^  i  o  1 
Array  is  of  affinity  of  one  party,  yet  the  procefs  ihall  be  to  the  other  Br.  chai- 
coroners,  ita  quod  the  faid  coroner  do  not  intermeddle.    3 1  Aff.  20-  ^^^^""^  p'- 
Adjudged.]  ;;;;-^, 

S*  C— Tfiab  per  Pais,  36.  (41.) 

3.  Where  procefs  iffues  to  the  coroners  upon  chailengefor  default  in 
the  fheriff^  and  after  the  parol  is  wthout  day  by  drmife  of  the  king, 
re-attachment  fliall  iffue  to  the  coroners  againft  the  jury,  and  not 
to  the  iheriff^  for  the  (herifFfliall  not  make  to  come  jurors  retum«i 
ed  by  the  coroners;  per  Littleton  for  law.  Br.  Challenge^ 
pL  169.  cites  10  £.  4.  49  H.  6.  13, 

4.  In  ^  fcandalum  magnatum  the  plaintiff  made  a  fugge/lion  upon 
&e  roily  that  inafmuch  as  a  brother  of' the  defendants  was  one  of  the 

Jberiffs  of  London,  that  therefore  the  coroners  might  return  the 
jury.  The  plaintiff  faid  he  would  confide  in  the  indifferency  of 
the  iheriff ;  but  the  Court  faid  the  fuggeftion  being  upon  the  roll 
and  not  denied^  the  coroner  muit  return  the  jury.  Skin.  io2« 
HilL  35  Car.  2.  B.  R.  Lord  North  and  Grey  v.  Elliot* 

^L,  c)  Procefs  upon  IfTues.  Ito  whom  it  Ihall 
be  awarded  for  Default  of  the  Sheriff  and 
Coroners.     E/liors. 

[x#  f  F  defatdt  be  in  the  Jheriff  and  coroners,  the  Court  may  tied  J'^?*''  f* 
-*    2   eilior^)  and   if  the  parties  can  fay   nothing    why   they  /  **\  ^*' 

fifoU  [not]  be  efliors,  they  (hall  make  the  pannel.    *  8  H.  6. 12. «  Br* 

t  18  £.  4.  3.  8.]  Pjo^ft'  P«- 

*  ^    ■*         "■  .  58.  cites 

S«  C— -|-  Br.  CbaHenge,  pL  174.  cites  18  £•  4.  8.  S.  C.  And  the  parties  iball  ooC  have  ChaU 
iQife  to  the  array,  but  they, may  challenge  the  polls,  and  fo  no  mlfchicf.»  ■  Co.  Lite* 
158.    a*    (o). 

[2  But  the  writ  of  dijlringasjhall  not  be  direEledto  them ,-  for  the  S«  pl.  ^— 
Court  cannot  make  officers  to  diftrain  the  lieges  of  the  king,  but  p^lf**^^, 
the  Kng  ihall  make  them.     8  H.  6.  12.]  {^^!)  ^  * 

[3.  If  there  be  caufe  of  challenge  in  the  Jheriff  and  coroners  upon  Br.  Chal- 
Aewing  tfiereof  to  the  Court,  the  Court  will  cleft  2  efliors  to  i«flge,  pL 
oiake  the  panneL     15  E.  4.  24.]  '  s.'c!!S 

the  Tenire  facias  to  the  1  eHfors  recitei  all  the  matter.  Br>  Procefsy  pL  71.  cittt  S«  &• 

Br*  Venire  Pacias,  pi.  14.  cites  S.  C. 

Z  a  [4.  Fiw 


[4.  Tor  iSfntjimJktrtfmiiconmrst  it  may  be  awarded  U  the 

jujiices  ^(^fe  bj  affent  rf  the  pturtieSf  but  not  witbout  tbetr  affent* 

10  H.  4*  54 

Sre  pi.  s.—      [j.  If  s  pound  be  made  hj  efliors  upon  de&ult  of  tbe  flieriff  and 

p^sST     ^o^t)')^^*  T^t  the  jyiringas  (hall  not  be  direded  to  the  efliors;  for 

(4A.}   *      the  Court  cannot  make  officers  to  diftrain  men,  but  the  kii^» 

8  H.  6.  12.  b.  Dabitatur.3 
*  CS*  J  3      [^  When  a  pannel  is  made  by  tbe  efliors^  they  Jball  afterwarir 
Br.  Out.    Jerve  all  iht  procefs  that  comes  upon  ft,  as  the  flieriff  •  (hould  do  if  the 
l^dtSlV    procels  had  iffucd  to  him.     15  £•  4.  24*     18  f^  4- 3*  8-] 

Br.  Ptocthf  pL  71.  cites  S.  C.— —  Br.  Venue  Facias,  pi.  14.  cites  S.  C. 
•f  Br.  Cbailccge,  pi,  174.  cites  iS  E.  4.  8.  S«  C. 

Br.  Procefs,  [7.  If  a  tales  be  quajhed  becaufe  the  Jberiff  is  phuntiffy  and  after  for 
I.e.  AfllT'  ^^«''  '«  ^**  coroners  tbe  pannel  is  made  by  ejliors,  they  (hall  [not  J 
J-  _^_  be  made  to  come  by  the  (herifF in  his  own  caufe ;  for  peradven- 
X  Foi.  671.  ture  he  will  not  diftrain  but  thofe  who  are  his  friends,  %  or  return 
\  ■■J''  *'  petty  ifliies  upon  thofe  who  are  not  his  friends.  8  H.  6.  ia« 
«r^5:  Dubitatun] 

joamcd  for  difficulty  to  whom  the  procefs  iboald  iflue  to  lenre  It ;   for  It  cannot  ifliM  to  the  &eriff^ 
JK»r  to  tbe  coroners,  where  they  art  once  found  in  default,  by  w^ch>  ^c* 


(L.  e.  2)     Tales.     What  it  is,  and  bow  by  Common 

'  Law  and  by  Statute. 

I.  A  Tales  IS  ofupply  offucb  men  as  were  impannelled  Ufon  the  re* 

-^^  turn  of  the  venire  facias,  grantable,  when  enough  of  the 

principal  pannel  to  mahe  a  Jury  do  not  appear  ;  or  if  a  full  jury  da 

appear,  yet  if/o  many  are  challetiged  that  the  rejidue  will  net  make  a 

jury,  then  a  tales  may  be  granted.     And  this  at  tbe  common  law 

^was  by  writs  of  decern  tales,  o&o  tales,  &c.    (out  of  the  lunge's 

courts)  one  of  them  after  another,  as  there  was  need,  until  there 

|See(M.e)  was  a  full  jury.     But  now,  by    the  Jlatutes  {/"  ||  35  //.  8.   6. 

?te  noS"*     4  &r  5  P.  e^  Jf.  7.  5  £&.  25.  ej*  §  14  EH%.  9.  the  jufticcs  of  af- 

*ittrr.  ^fc  and  nifi  prius,  at  the  requeft  of  plaintiff  or  demandant,  de- 

^8ce(N.e}  fendant  or  tenant,  or  of  the  profecutor  tarn  quam,  if  two  or 

^^'  more,  or  butoncDf  the  principal  pannel  appear  at  the  day  of 

nifi  prius,  may  prefcndy  caufe  a  fupply  to  be  made  of  fo  many 

men  as  are  wantmg,  of  them  that  are  there  prefent  (landing  about 

the  court ;  and  hereupon  the  very  z(k  is  called  a  tcdes  de  drcwnfiaa^ 

tibus*     Note  the  difference  between  a  tales  at  common  law,  and  tales  by 

the^atutei    xhtjifit  called  only  (tales),  the  7,d  (tales  de  circumftoH-- 

tibus)  i  the  laft  ot  which  cannot  be  granted  at  a  trial  at  bar^  which 

is  a  trial  at  common  law ;  for  there  it  muft  be  only  (tales),  by  writ 

annexed  to  the  venire  facias.    But  tales  de  circumftantibus  is  givea 

by  ftatute  to  trials  by  afiife  and  nifi  prius,  per  itat.  35  H.  8.  6. 

let  fttch  a  talesr  to  an  indictment  in  Wales  was  out  of  that  ftatute, 

f  This      ^nd  helped  by  die  f4  &  c  Ph,  &  M.  7.  Trials  per  Pais,  61. 

tor  5  Elii«  cap.  ti*  i^t  which  fee  (M«  e}  pit  7. 


(M«  e)     Tales.     In  what  Cafes  fhall  htgrantcJi 

{!•  T  F  an  ijfue  he  to  he  tried  hy  2  caurtttes,  and  a  fidl  mquefi  efpears  ^rtaltper 
*  from  «fi^' county,  hit  the  inqoeft  remains  for  default  ff jurors  j^  ^ 
ef  the  other  county,   a  talcs  Ihall  be  awarded  to  the  county  wbere  6?r  aad  • 
die  default  is,  but  not  to  the  other ;  for  of  them  there  arc  aiicady  ^taiOt 
fufficicnt-  48  E.  3.  30.  b.  49  £•  3.  i.  b.]  tS"^ 

the  one  county  fworn,  though  there  were  6  of  the  otbcry  the  iaqaefl  was  not  takoi^  hoc  9&9  ulet 
awarded  6f  the  cooncy  thdit  made  defaulu    Br.  Viibc,  pL  77.  does  49  Afl*.  i* 

[a.  After  an  inqueflfworn  and  charged^  if  any  jxtror  £es  heforever-^  Tnaitper 
£B^  a  tales  ihall  ihue^  and  not  a  new  venire  ^cias.     12  It.  4.  lo.  *|^'  '3^ 
Qi;«re.]  s'  p!  a  H. 

Hia*  p.  a 

a66.  cap.  34.  and  that  fo  it  is,  ifa  foil  jury  appear,  and  one  of  them  dtea  h^^rt  thty  tnfw^Uf  a  taka 
ftallbe  granted.    Cites  S.  C.  and  20  £.  4.  1 1.  b. 

3.  In  attaint  Aejury  remained  by  challenges^  by  which  the/im»» 
tiff  prayed  1 2  meliores.  Wilby  faid,  you  may  have  1 8  meliores  if  you 
nvilL    Quod  nota«    Br.  OGLo  Tales,  pi.  2.  cites  21  £.3. 43. 

4.  3/!&.  8.  «!/•  6.  enadsy  Thaxfor  the  more f^dy  trial  rfiffues  ^^^^•*' 
/fl  ^^  rr/«/  iy  1 2  iw«f,   i«  rwry  n»rit  of  bedteas  corpora^  or  difiringas  \  'ibe/V/. 
nmth  a  nifi  prius^  vfbere  a  fill  jury foall  not  appear  ^  before  the  jufUces  ''^'•/»!/f 
of  afflfes  or  mfi  priusf  or  dfe  after  appearance  of  a  full  jitry  bj  chml--  CSciJir 
lenge  the  jury  isBketo  remain  untaien for  default  of  jurors ^  thejuJHces^  euthority^ 
upon  the  requefi  of  the  plaintiff  or  defendant ^  are  authorifed  tocwnmand  ^^  ft*<ute 
the  \fheriffy  or  other  minifier  or  minijlers  to  whom  the  making  tl^faid  1/ filf^Vl 
return  fhall  appertain^  to  afpoint  fo  many  other  able  perfons  if  the  to  a*a^ 
county^  then  prefeut  at  the  qffifes  or  mfiprtus^  to  ferve^  asfhcil  make  ^^  *® 

i^  a  full  jury f  who  fhall  be  added  to  the  former  panneL     And  the  Sblll^^* 
jufiices  may  proceed  to  the  trial  of  the  iffui  with  thofe perfons  that  were  coroners^ 
before  impannelled  and  returned^  and  with  %  thofe  newly  added  to  the  ^^^ 
former  pannel,  by   virtue  of  this  aJl,   in  fucb   wife  as  they   might  tiff,  by  the 
or  ought  to  have  done,   if  all  the  faid  jurors  had  been   returned  ^"unis  that 
upon  the  venire  facias.  f"^/^* 

rtgmm  rfthe  tdtx  fhall  affatmn^  wuy  make  rttum^  Sec,   Per  Cur,  D.  376.  b.  pi.  24*  PaTch.  23  EJis. 
Anon.  S.  C.  cited  10  Rep.  193.  b.  in  Oenba«rd*s  cafe. 

X  Thirteen  jmrtrt  af^eattd^  all  of  the  principal  fawntl  hut  lie  are  ehallen^eJ  eff^  A>  that  ««m  enly  wat 
fiawa.  The  f-laint:ff prayed  a  taUe  Je  drcam/tantihutt  and  bad  it  j  and  this  was  held  well  in  Bank,  - 
tboagh  the/«/«/r  35  //.  S.  cap.  6.  is  in  the  plural  wnmher^  (via.)  they  fhall  proceed  with  (rh9jfj  aided^ 
«nd  yet  if  1 1  of  die  firft  paonel  appear,  one  more  may  be  added  de  circumflantibas.  And  biowoe  held 
that  \S%  of  thg  principal panaet  only  appear^  and  ac  the  prayer  of  the  p.aiotift*«  r^iSrr  tf  12  de  cir^umfiaH^ 
tdtu  are  retumedt  and  then  tbe  two  princtpal  are  ctalfenged  out  {  now  the  trial  ihaJl  be  by  the  is 
taks  only.  Bat  the  reporter  makes  a  quaere  if  it  may  be  fo  by  the  ftatute ;  but  fays,  that  at  common 
tew  the  talcs  ihould  pafs  10  trial  without  any  of  the  principal  panneL  D.  245.  pi.  64.  Mich* 
7  *  S.  £Bs.  Anon.  S.  C.  cited  10  Rep.  103.  b.  in  Denbawd's  caic. 

5.  By  4  to*  5  P.  6r  Jf.  cap.  7.  Jufiices  are  authori'zedy  upon  re^  a  tales  ma^ 

E5^  made  for  the  king,  or  by  the  party  that  profecuteth  as  welljor  the  ^^j^^ 
ig  as  himfclf  upon  penal  flatute^  to  command  the  fheriff  to  appnnt  by  vircueV 
(whrre  there foall  not  be  a  full  jury)  fo  many  able  perfons^  then  prefent  tJicftatntc  4 
at  the  ajifes  or  njfi  prius^  t9  be  added  to  the  former  pannel  as  fhall  ^^^  * 
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7|»«'«  ^«  iwtfjb  up  aftdljury.  And  every  claufe  in  the  aforefaid  oB  ^3  5  H.  9. 
f f ?*  Raytn.  fi^^  i^  ^^^  fame  advantage  to  the  crown j  andfuch  perfons  as  Jhall 
367.  Vikh.  prof ecute  for  the  king,  as  the  plaintiff  in  any  other  oElion  might  have  by 
32  Car.  2.     ^rtue  of  the  f aid  slB.  ■ 

B»  Iv«  Sir 
^  Miles  Supleton's  cafe*  Sec  (O.  e)  pi.  5. 

3Ndf.Abr.  5.  In  a  writ  of  entry  it  was  moTcd  in  arreft  of  judgment,  that 
2tM  S^  c'*  ^j^ror  appearedy  and  his  appearance  v:as  recorded^  and  he  not  heing 
aad  fays,  dtfchargid  by  challenge,  or  other  reafonable  excufe,  was  ftoom  of 
that  it  was  another  jury ^  and  tofupply  the  place  of  him  and  ^f  two  others  who  did 
M  I^do  not  ^'^  aweary  3  talefmen  were  added  to  make  up  11  of  the  firfl  jury^  hy 
obferre  that  which  the  caufe  was  tried*  D.  158*  a.  pL  31*  HiU.  4  &  5  P.  &  M« 
th<  Court,     Drew  V.  Marrow. 

faia  any 

ibuKg  to  this*  or  anj  other  objefiions  made  then;. 

7.  By  5  JE//2.  ffl/.  25.  /A^  tf^  2/"  35  H,  8.  6.  yjr  granting  m 
tales y  if  extended  td  Wales,  the  counties  palatine  of  Cheder,  Lan-i 
•[313     cafter,  /i//^/ Durham. 

ioRep.ioz.  8,  At  the  nifi  prius  one  juryman  only  appeared.  A  tales  de  ctr^ 
» A wpV  cutnfiantibus  was  awarded^  andl  I  names  were  returnedy  and  i  ifwomm 
cafe,  s.  C  This  was  •  afligned  for  error;  for  if  the  juftices  had  audiority, 
and  ibid  when  one  only  appeared,  to  affign  to  award  a  talcs  de  circuxn- 
thaVtbe*^*'  ftantibus,  they  ought  to  award  decern  tales  and  0Q.0  tales^  and 
judgment  not  upon  decem  tdes  to  return  ii.  But  all  the  judges  and 
was  affirmed  barons  faid,  they  might  award  tales  de  circumftantibus  to  make 
Ji  tbc*1uf-  ^  f^^^  j'^^y*  "when  one  only  appears  \  and  the  tales  fliallnot  be  ten 
tices  cf  tales,  and.  afterwards  eight  tales^  as  in  Banco,  but  generally  a 
fc '  ^*  *^\  ^^^^  ^^  circumftantibus  \  and  here  the  return  of  the  pannel  being 
Itchcquer.^  thus,  viz.  nomina  decem  talium  de  novo  appoCt',  the  addition  of 
Cue  only  of  dcccm  is  void,  and  ought  lo  be  ftruck  out,  and  then  it  is  well 
the  jury  ap-  ^nough.  It  was  ordered  to  be  amended,  and  the  judgment  was 
Sw  van  "hK.  affirmed  ;  and  they  faid  the  tomnion  courfe  in  all  circuits  was  to 
and  the  award  tales,  where  one  juror  only  appeared.  '  Cro,  J.  3 16.  pL  19. 
fh°?^t^^*  Mich.  lo  Jac.  B.  R.     Denbaugh  v.  Wgodley. 

might  be  awarded  de  circumdantib'^,  and   cited  jo   Fiiz.  Dyer,  to  prote  the  fjme.     Godb.  20|, 

^04.  pi-  291-  M  ch.    II  J-c  C.  B.      Norton  V.  Lyfter. 

Al  Wlckam  affifes  in  Biickf,  16S4,  erly  one  juror  afpeareJ^  who  was  challenged ;  ^ut  bclore^«M« 
fet  afiiUt  ttf  C^urt  grantid a  taUi -^  by  Mountaguc  Ch.  Barun.  Tiials  per  Pais,  65.  (72.)  in  Mar* 
$ine. 

iV  day  being  p.  In  no  cafe^  where  a  trial  is  at  the  bary    {hall  any  talcs  de 

^^l^H^iat  circumftantibus  be  awarded.     Adjudged,    and  faid  that  all  the 

bar  by  a.  precedents  arc  fo.     Godb.   203,   204. 'pi.  29 j.  Mich.   11  Jac. 

lhr]€tfiy\rt  c.  B.     Norton  v.  Lyfter. 

jurfy  the  '  .,  ^ 

Atrif,  iy  the  nrjtr  of  the  plainttfff  ccufitfrwanJed  all  the  jurymen,  againfl  the  free  of  the  defeodsn^ 
who  now  prayed  a  trial,  which  was  now  impoiTible  j  for  the  Court,  in  fuch  caie,  wiii  not  fupply  the 
Ipry  with  a  tales  de  circumftan^hus  j  buto^'ered  tQ  noafuit  thcpUimift'oo  record,  a  Sid.  77.  PaTcb* 
165S.  B.  R.     Hunt  V.  Hollis. 

A  trial  at  bar  being  appointed,  but  10  of  the  jury  appeared,  and  the  Court  would  not  grant  a  talet 
dc  prcomftantibus,  (being  by  original,)  but  grattte4  a  tales  xe(||fiMblt  on  the  iiext  ceconi.  Can^ 
acx*  Pa^.  6  W.  ft  M*  B.  R*  Anon. 

10.  There  were  24  returned  t^(m  the  venire  fadasy  and  but  23 

#4  the  habeas  corpora^  and  ^Qyury  did  not  appear  full.    A  tales  wa$ 
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Cttat  $1$ 

awarded^  and  tzicd  Car  die  planntiff,  aad  good;  becaafe  the 
venire  bd»  vas  rctumed  folL  BrownL  183.  Trin«  12  Jac* 
Trinbone  t.  Smith*  . 

1 1.  An  im£3tmmt  was  fir  mi  npahring  m  mmf^  and  a  Tcnire  "  U^A.^ 
facias  was  awarded,    returnable  at  the  next  quarter  fefikms.  ^*q^Vc» 
Vpmi  the  ftham  rf  the  vanre  mlj  part  rf  the  jury  efpeared^    and   v.  tub 
tlkercupon  a  iaUs  dt  dratmfianhhus  was  owarM*  and  the  princ^al  Ivhasit- 
fannd  and  talis  tried  the  cpufe^  and  the  defendants  were  found  stkat. 
nUtj.     Hidt  Ch.  J.  took  an  cxcepdon  that  here  was  a  mif-trial ;   roft»>  S.C. 
Kir  a  tales  de  circumftantibus  cannot  be  wanted  upon  the  venire  ^^  ^*  *** 
Cicias.    And  for  this  and  other  exceptions  the  judgment  was  re-  amar* 
Terfed.     2  Ld.  Raynu  Rep.  17 10.    Trin.  4  Annz,  the  Queen 

T.  the  Inhabitants  of  Stretford. 

12.  It  is  (aid  to  have  been  hdd  by  Raymond  Ch.  J,  in  deli» 
Tciing  the  opinioi|  of  the  Court,  in  the  cafe  of  the  King  ▼, 
F&ANKLTN,  in  HilL  or  Trin.  5  Geow  a.  that  xhcjhtnte  ^3  Geo.  2« 
cef*  25.  does  tiat  exclude  a  tales  de  dratmfiautahus  \  but  ^t  fuch  a 
tales  maj  be  iUH  granted  ufenfpedal  juries* 

13.  If  greai  perjgus  are  cmcermed^  and  hy  their  tahuring  the 
jury  datb  mot  appear y  and  talefimen  are  prepared  fir  their  turn,  and 

there  is  a  great  iumuk  de  drcumfiat^us^  the  juftices  of  their 
difcxetion  may  dpsy  m  iota,  and  adJMrn  in  Book,  notwithftanding 
the  ftatute.    Trials  per  Pais,  62.  (70.) 

14*  The  princ^  pannel  mufl  fiand^  or  eUe  there  can  be  no 
tales.    Trials  per  Pais,  62,  63.  (70.) 

15.  If  the  tenant  fir  life  prays  in  aid  rfthe  king  who  has  the  re* 
verfion,  the  juftioos  cannot  grant  a  tales  de  circumftantibus,  be- 

caufe  the  kii^  is  concerned.    Trials  per  Pais,  63.  r  ^^  .  ^ 

1 6.  It  hath  been  queftiooed  whether  any  tales  be  grantable  by  B«tibi<Lm 
jufiices  of  oxer  and  terminer  s  and  it  hath  been  holden,  that  it  is  not  Marg.  fayt 

grantable  by  juftices  of  gaot-dd'tvery.    And  thexefore  if  a  trial  J^jl^  ^ 

before  fuch  juftices  be  put  off  for  want  of  9  fufficient  number  of  KcUw.  17s. 

jnrors,  it  feems  the  ujuai  praBice  for  the  Court  not  to  9rder  ^  v^  ^  •^ 

tales,  but  a  larger  pannel,  whereon  die  former  jurors  (hall  be  ^^^^f^^\^ 

returned  in  the  fame  order  as  before,  and  called  to  be  fwom  as  m  aprcjd 

they  (land,  without  any  more  regard  to  thofe  who  were  fwom  f^':'^  '<>°^ 

before  than  to  the  others,  which  is  the  method  likewife  to  be  ^^d^beiike 

obienred  in  the  like  cafe,  as  to  the  fineartng  of  a  jury  returned  was  done 

a  talcs.    2  Hawk.  PU  C  409.  cap.  41.  f.  10.  Pk>«d.Conu 

"^         ■  ^  100.  upon 

an  indMbaeat  of  inurdw^ 


•  

(M.  e.  2)    Granted  in  what  Cafes,  and  bow. 

I.   A  SSISE  remained  for  default  of  jurors  in  B.  R.  and  6  tajes  b^.  q^o 
'^*  was  awarded  returnable  era/lino  die,   becaufe  the  land  lay  Tales.pUi^, 

mthin  two  miles,  and  the  Court  was  to  remove  the  fourth  day  afier^  ^^'  ^*  ^* 

Br.  Procefs,  pi.  150.  cites  23  Aff.  17. 

2.  In  attaint  22  wvre  fvoorn,  and  others  were  challenged  out,  and 

Ai  rtfl  made  default,  and  the  plaintiff pra%ed  tales  of  men.  under  ao/. 

Ami,  becaafe  itflu^  be  intendell  that  tnere  are  no  more  of  aoL ' 
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tf  fmntn  ^ 'icL  ImU  per  mmm.    Be  CKbTjIcas  pL  i> 
3«  Wttrt  there  m^  mM  tmom^  ^  jvws  ^  2C  /.  te^aM  hmm 


iT:"'     Bk^Ooo Tales  pL  ij.  daaj6lL&.  a> 


(N.  e]    Tald.    JTZto/ P/y^  jvf  imr  [if]. 


T^^      ^^  J^'^^JJ^J^Y^f'^-  ^^'^'^ 


'^'         tOt^'^'dl^mZfrmymUia^AcCmmia^mffmi'm:  Amk 


io  it  i»  dbcnt  ad^ad^cd.] 

Emglamdf  ir  /» the  ji^cee  ef  mer  w 

WJef^mitbeemmtiesfJ^^ 

0  tJes  ie  etratw^mmhimtf  im  Jt Jiteh  emfu  Ae 

stdJf  tued  drfietidatUs  (if  the  ftihetrfr  er 

femj  tbe  fume)  mmff  mfm  tbeir  retpu^^  b^ve  hy  the 

the  t4d£t  iiMt9  tbewi  ZTMited%  tM  She 


«»  %m  Lt  ttO  ^t^ubr  m&eme  m  Ae  ^aeaft  amtis  af  reemrd  wtm  ^eaiei 
UmSf   vberem  mmj  perfm  fieU  Jim  me  mett  fir  tie 
hm^^  the    JefemJkmts  fiil   ie   diiiirtii/  *  frmj    m 

3.  PfaiotUrpR>fiBCiiteda£ftiiiig.f«R.  mimJyttrfAejm}^ 
feigredf  ^oA  tbc  UMjocft  rcnuincd  uf  ww/t  of  juwty  and  either 

''^  ^        muther  term  prayed  s  take  ^  tb^  vfit  whieh  the  pimmtif  had  fr9- 

JecuteL    B«t  dbe  Ccwrt  denied  id  gianf  it,  becnle  lie  fid  not 

prajr  it  wlien  die  Jitveb  wm  fctnrned;  and  if  be  vmdd  liafe  a 

ta]e^  he  nmft  pwiAale  a  nev  pfav.  ifiAring*  and  if  d^n  dbe  jmy 

illnot^  Ae  de£Ridant  maf  piay  a  tales  and  tfaeCowt  on^tn 

ffant  ic    BrownL  35.  Cpmbcfi^nd  t«  Dorfet. 

It  tcttm  4*  Upon  the  fiift  lubeas  comu  tlie  dtfemdmrntfimB  mm  hmoe  m 

^^^     tidet,  hft  w  dtfatUt  ^  ibe  pUiMt^.    SnmnL  35.  CvBhcdaadT* 

•laf»uttdb0»1teWHia4iteili»flKfliiiitfr.    s  Bwfc.  Pt  C  401.  cap.  4s.  £  ii« 


5*  The  pUfUrf  tg  mt  humi  t^  iray  a  taks,  bvit  Qolr  to  bri^g 
indbe  fccof4  rar  tiial;  if  Ik  deef  mifnj  aitdes  w  Afhrf 
^M/  mtff*    Per  Holt*     12  Mod,  204.  Mick  10  W.  3.  &  R. 
Anon* 

d«  If  ihc  defembuft  fuet  tie  wr'ttafmfiprmtkfprav^^Afi 
phttMiftmtj  tHw  a  tales,  tnz^    Tii^  per  rais  6'^.  (70.) 


7*  It  may  be  praved  by  attormy  (although  the  ftatute  doth  not 
mention  an  attorney)  as  wcU  as  in  proper  perfon*  ^Trials  per  Paxs^ 
63.(70,  71.) 

8.  The  twttribr  in  a  praecipe  quod  reddat  may  pray  a  tales,  tfaou^ 
lie  be  neither  plaintiff  nor  demandant  in  the  nrft  a^Hon.  Trals 
perP9is,63.  (71.) 

9«  If  there  be  3  ^aintiffs  in  replevin^  &c.  and  Mr  of  them  rndka 
itfault  at  the  nifi  prius,  the  other  2  cannot  praj  a  takt,  Otherwife 
of  2  copartners.    Trials  per  Pais,  63.  (71.) 

10.  Mayor  andcommonahy  in  their  proper  perfons  cannot  pray  a 
taks.    Trials  per  Psds,  63.  (71  •} 

11.  AUJbopor  abbot  may.    Trials  per  Pais,  63.  (7I.) 

12.  If  a  full  jury  appears  not  in  an  appealy  whether  by  realbn 
ef  the  death  of  fome  of  the  perfons  returned,  or  for  any  other 
canfe,  or  if  fo  many  be  challenged  and  drawn,  that  there  do  not 
icmain  enoaeh  to  make  a  jury  ;  or  if  after  the  jury  is  charged  one 
or  more  of  tnem  dies,  the  appellant  may  pray  a  tales  in  the  fame 
manner  as  a  plaintiff  in  other  aSions,  and  alfo  may  the  appellee^ 
ifthe  appellant  negleAs  to  pray  one  the  famttermj  &c.  2  Hawk, 
PLC.  408.  cap.  41.  f.  II. 


(0.  c.)     Talcs.     In  what  Cafes  [^aians]  it   fhall  J«^f^;^1 

be  granted.  *^  pi.  i^ 


[l.  T  N  aitainty  if  all  the  grand  jury  makes  default^  a  tales  fhall  be  Trialtper 

lawtrded.    37H.6.iaO.  gV,*^ 

2.  In  aivavtry  at  the  Tcnire  facias  the  jury  did  not  appear,  and 
after  the  avotuant  had  decern  tales  without  privifo  ;  for  after  avowry 

made  he  is  alfor*    Br.  Ofko  Tales,  pL  5.  cites  21  H.  6.  22.  *  [  316^ 

3.  In  4iffife^  if  fo  many  recognitors  make  default  that  there  are  i°  ^^^^^  ^ 
not  12,  xhcjufiicesoft^fe  cannot  award  a  tales  de  circumllantibus  \  fentm^^tt^ 
for  though  juftices  of  affife  are  named  in  the  a£t  of  35  H.  8.  the  gnna 
cap.  6,  as  well  as  juftices  of   nifi  prius,  yet  inafmuch  as  the  ^^"^ns  m 
£ud  aft  does  not  give  power  to  the  juftices  of  affife  or  nifi  prius,  ^f  p^^ 
but  where  the  trisd  fhall  be  by  12  men,  in  every  writ  of  habeas  bcoke,  it 
Goipora  or  diftrineas  with  nifi  prius,  which  cannot  be  in  affife,  be-  ^^*  •'oong 
caufe  affifes  muft  be  taken  in  their  proper  county,  and  never  can  affign^^ 
be  taken  by  nifi  prius  in  the  proper  *  county,  and  no  expofition  eiror,  that 
may  be  made  againft  the  exprefs  words.    And  of  fuch  opinion  ^^^^^^'. 
was  Catlyn  Ch.  J.  in  his  time,   and  Gerard  Attorney-general^  tibut  wjs 
and  afterwards  of  Wray  and  Anderfon  Ch.  Juftices  ot  affife  in  awar<M, 
Norfolk  circuit.     10  Rep,  105.  a.  b.    in  Denbawd's  cafe,  in  a  ^^^J^^^ws^ 

^       -  •  .  r         J  *  not  to  be 

00^  of  the  reporter.  in  a/cfe, 

but  b/ 
siii  pfios,  Ifbich  mis  he!d  a  manifeft  error,  if  it  had  been  fo ;  bot  upon  Tiew  of  the  record 
it  mm  Bdfc  Uloi  ^  cucumftantibus,  but  ^uod  habeat  decern  tales  fecundum  formam  ftatuti  \ 
fe  it  ia  iBlmded  by  their  petition  that  cbey  took  their  aflife  in  the  grand  feflions  which  is 
gpoittted  by  tJie  ftatate  of  34  H.  8.  cap.  26.  Cro.  Car.  341.  pi.  6.  Hill.  9  Car.  B.  R.  Cort  ▼.  the 
Mod  of  St.  David'ty  Owes  «nd  i  titchard.  .  Jo.  330.  pU  4.  i.0AT  ▼•  tkx  BitHor  cw 
ft.  PAv;»*i|  S.  C  bo^'  S.  P,  does  aoc  appear. 

4.  In 


2i6  tttlal. 

4.  In  deift  upM  a  penal  JIatute,  a  talcs  was  prayed  becaufe  the 
jury  was  not  lull.  But  for  the  defendant  it  was  objc£lcd,  that 
it  cannot  be  without  a  fpecial  warrant  from  the  attomcy-gencraL 
But  per  Halp  Ch,  J.  it  may  well  be  in  this  cafe  without  fuch 
a  warrant,  becaufe  of  the  intereft  luhich  the  profectUor  iatig 
but  it  is  otherwife  in  indiBmentSy  ice,  which  are  the  king's  owa 
fuits.    Lcvf  223.    Trln.  19  Car,  2.  in  the  Exchequer,  Verncy 

qui  tarn  v 

ThtJIatitis  5.  In  crown  cafes  dicre  can  be  no  tales  without  a  warrant  from 
i^rifejuf.  ^^  attorney-general.  ^  Arg.  and  not  denied.  6  Mod.  246. 
tices  of        Mich.  3  Ann.  B.  R.  in  cafe  of  the  Queen  v.  Sir  Jacob  Banks* 

nifi  prittt 

to  award  a  tales  de  circumftantibufl,  txttni  at  toeff  tt  «/?  tapHal  eafes,  whether  of  treafon 
or  felony,  om  to  ttktrs*  But  it  feen^s  that  fach  a  e>ks  tannt  bt  prgyed  for  tht  king  mtom 
mi'  imiifffnent  or  crmiaal  iMformatun^  vfUheut  a  warrant  from  tht  atternej-gttural,  or  m 
tx^efs  tffigimait  frt(m  tht  Court  before  which  the  in^ucft  is  taken,  a  Hawk.  PI.  C.  409. 
ca^  41.  f.  iS« 

(0»  C.  2)     uit  what  Time. 

J^*iS  t^-]  f^'  A  '^*'^  cannot  be  granted  at  the  day  of  the  nturn  of 
(6*!)— S.P.  ^^  the  venire  facias.     34  H.  6.  21.  Adjudged.] 

Mo.  52s. 

pi.  698.  Trin.  38  Elic  Bbovcktov  ▼.  KAicD'ALt,   if  none  of  the  priadpal  pannel  apptarss 

b«t  otherwife  at  the  diftringas,  or  at  the  habeas  corpora Cro.  E.  503.  pi.  14.  S.  C.  &  S.  P. 

Per  Cur.  But  it  was  then  urged,  that  this  was  altogether  the  courfc  in  Wales,  where  the  caufe  was  \ 
and  the  judgment  was  given  to  award  ules  in  fuch  cafes.  And  per  Cur.  if  it  be  fo,  then  it  is  no  er- 
ror )  for  the  cuftom  of  every  court  is  a  law  in  that  court -Noy,  64.  .S.  C.  but  S.  P.  does  not 

appear. 

Bf .  Precefs,  2.  At  the  ventre  facias  returned  ferved  the  plaintiff  prayed  habeas 
I*  C  — *b"  ^r^m  with  decern  tales  and  nifi prius,  and  could  not  have  it  j  for 
Kifi  Prius,'  hc  (hall  have  only  nifi  prius  before  the  names  of  the  jurors  return- 
pi.  z.  cicts  ed ;  but  if  habeas  corpora  with  decern  tales  be  returned,  he  may  have 
••  ^*  diffringas  with  nifi  prius  as  well  againjl  thofe  in  the  tales  as  againjl 

.  the  firjl  jurors,  (^od  nota  by  both  Benches ;  for  the  jf^  writ 
returned  is  a  habeas  corpora  againft  thofe  of  the  tales.  Br,  OAq 
Tales,  pi.  I.  cites  27  H.  6. 10. 

3.  In  information  in  the  Exchequer  they  were   at  iffuc,  and 

ven.fac,  returned;  and  the  plaintiff  prayed   diftrefs  and   tales, 

and  it  was  returned.     And  fo  it  feems  there  that  the  tales  fhall 

iffue  with  the  diftrefs  before  the  jury  have  appeared  and  remained  for 

default.     Quod  quare,  or  if  it  was  becaufe  the  king  is  party  in  the' 

information.     Br.  Ofto  Tales,  pi.  12.  cites  37  H.  6.  12. 

•[3*7]       4.  In  appeal  they  were  at  iffue,  and  the  plaintiff  did  notfue  venire 

Tai^^l     ff^^^^i  ^1  which  the  defendantfued  it,  and  it  was  returned  ferved^ 

iS.  dtes        and  then  the  plaintiff  prayed  tales  upon  the  venire  facias  of  the  defend* 

S.  c.  Brook  fifif^  and  had  it  by  award  in  fpight  of  the  defendant  j  for  it  waa 

fcrthat  the*  ^^^^  ^^^  *^  ^^^  *  ^^  common  courfe  in  this  place,  viz.  in  B«  R« 
tTusvHtt     Br.  Ven.  Fac.  pi.  i8.  cites  15  H.  7.  9. 

ir/M  tht  vai&rtfadaSf  and  hefori  the  hahuu  corfora  and  diHrtJu    Quod  nota* 

J.  As 


CtiaL  iij 

♦  5.  As  to  Ac  time  of  granting  a  talcs,  4  things  are  to  be  corf* 
fidered.  ift,  It  is  to  be  upon  default  of  fi  many  of  the  principal 
pannelf  that  there  cannot  be  a  full  inqueft.,  adly^  That  the /ri/»- 
iipai  pannelhtftanding  at  the  time :  for  tales  is  a  word  fimilita- 
dinary ;  and,  therefore,  if  the  array  be  quaflied,  or 'all  tke  polls 
challenged  and  drawn  out,  no  tales  fhall  be  awarded,  becaufe 
now  there  are  no  qualjs  •,  but  a  new  yen,  fac.  ihall  be  awarded. 
But  if  at  the  time  of  granting  the  tales  the  principal  pannel  is 
(landing,  and  afterwards  is  quq/hed,  yet  the  tales  (hall  (land  j  for 
if  there  were  quaks  at  the  time,  it  is  fufEcient,  zs  appears  ia 
34  H.  6.  tit.  Inqued,  30.  3dly,  He  that  is  mere/y  a  defendant 
cannot  pray  a  tales  till  the  plaintiff  has  made  default.  4thly,  In 
fome  cafes  tales  (hall  be  granted  after  a  full  jury  appears  and  is 
fworp  'i  as  if  ^jury  is  charged^  and  afterwards  before  verdifl  given 
in  court,  one  dies,  a  tales  (hall  be  awarded,  and  not  a  new  vem 
fac.  And  fo  is  12  H,  4.  10.  a*  So  if  any  jurors  impannelled  die 
before  appearance,  and  this  appears  by  the  merits  return,  a  tales 
may  be  awarded,  if  need  be.  10  Rep.  104.  b*  in  jDenbawq's 
cafe,  in  a  nota  of  the  reporter. 

&,  If  vi  juror  be  noithdrawn  after  a  trial  ir  commenced  nvhereon  0 
tales  de  circumfiantibus  nvas  awarded,  and  afterwards  a  new  habeas 
corpora  is  taken  out  with  a  tales,  it  (hall  appoint  fuch  tales  to  be 
added  to  the  jurors  returned  on  thefirfl  venire,  and  alfo  tQ  thofe  ri^ 
turned  on  the  tales  de  circum/lantibus,  becaufe  the  Court  above  will 
take  judicial  notice  of  what  is  done  at  nifi  prius  being  entered  on 
record,     a  Hawk.  PI.  C.  409.  cap.  41.  £.17. 


(P.  e)  Tales.  What  Jhall  be  done  of  the  Tales  when  the 
Venire  Facias  is  challenged  and  quajb^d^  and  when 
tbe  other  Procefs.  When  the  Habeas  Corpora  is 
quafiied. 

[i.  t7  the  venire  facias  be  good,  and  the  habeas  corpora,  and  all  Triib  fcr 
^  the  procefs  after  not  good,  if  jthe  principal  pannel  be  affirmed,  ^^^  ^ 
yet  the  tales  returned  is  void  ;  for  in  efFeft  it  is  only  a  venire  fa-  ^  ^'' 
cias  returned,  and  then  no  tales.     34  H.  6.  zo.  b.  Adjudged.] 

a.  It  was  agreed  in  C.  B.  and  faid  to  be  adjudeed  in  B.  R.  that  D.7ILPI.4.1. 
where  a  (heriff  returns  a  pannel  which  remains  for  default  of  ju-  Mich.6k6l 
rors,  and  the  fame  (herifF  returns  alfo  a  tales,  and  afterwards  the  Littlb- 
principal  pannel  is  qua/hed  for  cofinage  in  the  Jberiffs    now  by  this  huhkli^ 
without  other  trial  the  tales  (hall  ht  qua(hea,  though  the  tales  be  ton,  s.  c 
made  by  another  (heriff;  becaufe  this  tales  depends  on  the  firft  '*y*!'7^ 
jury.    Dal.  11.  pi.  13.  Pafch.  7  E.  6.     Anon.  Thy  tte*** 

Court,  Ht 
at  lt$  It  the  peril  of  tbe  plaiatiff,  as  well  Uie  tsi'et  af  tbe  prindpal  paanel  wtt  ^usflied.    But  ibi4» 
pi.  4.1.  cites  Radford's  cafe  ia  appeal  of  murder,  wrbeic  tbe  principal  paonel  w^as  quaAed  for  Avoor 
of  the  flieriff,  and  jet  the  tales  flood  and  4iftriA^»  awarded  a^ainft  them,  and  a  prec^t  to  add  lO 
talcs  de  no¥o  to  the  otfatr  lo  take. 

The  qu^ing  the  array  of  tht  priocipal  pannei  dotb  not  qua&  that  of  the  talet»  bat  tbe  inqoeft 
Aall  be  taken  on  thoieif turned  o^  the  tales»  If  there  be  enow»  and  if  not»  others  (ball  be  added  «» 
them  by  a  new  tales.  .  Yet  it  fcems  agteedy  that  ifsUtbi  ferfnu  returned  on  a  babtat  corpora  be  chal^ 
kaffed  Maddravn,  there  ikall  iio»  be  a  talea  awarded,  but  a  new  feaixe  facias }  for  the  wotd  talcs 

plaiiily 


fbiolf  reftrs  to  foxat  otiiers,  to  wbom  the  perfons  retnnied  aie  to  be  like*  Alfo  it  ftenu  igreetfi^ 
lba»  if  the  fifi  baUat  corpora  be  fMjbeJ,  the  habeas  corpora  with  m  tales  caaiiot  but  be  ^oalhed  with 
ky  and  the  party  muft  go  mi  in  the  ume  manner  at  if  the  venire  bad  been  only  retucned  and  no- 
thing done  upon  it ;  for  where  a  proccft  is  quaihed,  all  that  follows  it  and  depends  upoo  it  feema  of 
•mule  to  £ill  with  it.    x  Hawk.  Fi.  C.  409.  cap.  ^u  C  14* 


(P.  e.  2)     Tales  with  Provifa. 


(0.e> 


fi.*/        C'*  D  ^5  ^'*  3^^*  ^^*  ^^  *^  defendant  has  a  habeas  coiponi 
Tnabper  ^^  •  juratorum  with  provifo,  yet  the  tales  ought  not  to  be 

f^.S  6*il     granted  with  provifo  at  the  rcqueft  of  the  defendant  hefure  a  dir 
1^9-)         '  fi^^^  '^  *^^  ^f^^fi  rf  ^^  ^^^  appears  in  the  demandants    By  the 
opinion  of  the  clerks.] 

2.  In/econd  deliverance,  they  were  at  ifiuei  and  at  the  venire 
facias  the  jury  tuade  default,  and  the  avoHvant  prayed  10  tales  nvitb 
proviji,  and  becaufe  the  defendant  after  avowry  made  is  become 
a£lor  as  well  as  defendant,  therefore  he  had  his  petition  and 
decern  tales  without  provifo  ;  quod  nota  bene  iiide*  Br.  O£to 
Talesj  pi.  17.  cites  21  H.  6.  22. 

3.  A  tales  with  provifo  was  denied  hecaufe  there  was  m  default 
in  the  plaintiff  i  for  he  was  ready  to  fue  with  efieft  \  qood  nota. 
Br,  Ofto  Tales,  pi.  8.  cites  14  H.  7.  7. 

4*  In  ejeEiment  the  parties  were  at  iflue  \  only  5  jurors  ap* 
peared,  whereupon  the  defendant  fhevoed  to  the  Court,  that  H. 
the  teffbr^  by  his  friends,  &c.  had  laboured  the  jury  not  to  appear  ,• 
and  that  for  the  further  vexation  of  the  defendant,  who  had  4 
verdids  in  affirmance  of  his  title»  H.  to  procure  the  jury  not  to 
appear,  hadfalfelyfurmifed  to  them  that  he  and  the  defendatit  were 

^  in  eourje  rfan  agreement^  And  all  this  was  depofed  in  court,  upon 
die  oath  of  the  defendant  himfelf,  and  of  one  of  the  jurors ; 

^  upon  which  the  Court  granted  to  the  defendant  a  decern  tales 
with  provifo,  for  his  own  expediticm.  i  Le.  72.  pi.  46.  Mich, 
ap  &  30.  EUz.    Heydon's  cafe. 


(P.  c  3)   Tales.    Cbalknge  to  the  Tcde^^  and  Excep* 

tions  to  the  Return^  tsfc. 

I.  jN  quare  impedit  by  the  earl  of  A*  againjl  the  bijbop  of  C  they 
'''  were  at  tjfue,  and  the  defendant  challenged  the  array  of  the 
oSlo  tales  after  tbe  challenge  of  the  polls  of  the  principal  pannel,  becaufe 
at  the  venire  facias  he  returned  mandavi  ballivo  epifcopi  de  C»  and  now 
he  has  returned  that  he  binf elf  returned  the  oBo  tales.  And  becaufe 
upon  the  venire  facias  fame  were  returned  becaufe  they  were  tenants  (f 
the  bi/bop,  andfome  becaufe  they  were  tenants  of  the  earl^  therefore 
upon  this  caule  returned,  and  becauie  there  were  none  within  tbe 
francUfebut  thofe  who  were  tenants  of  the  one  or  the  other  g  therefore 
this  cbaUengf  was  difallowed.    Br*  Challenge^  pi.  52*  cites  jSE.  3. 

2*  The 


CtiflL  319 

1.  The  flieriiF  had  nturmi  a  pannel^  anJ  e^er  a  decern  totes ^  the 
Jefendma  cImUenged  the  array  inasmuch  ax  it  was  madehj  B«  under- 
ititnSf  ed  tie  denomifiatim  If  tie  phmtiff.  And  per  Port,  by  this 
the  array  of  the  tales  Is  affirmed  %  for  this  ihall  be  intended  the 
principal  pannel^  and  not  both  pannels  j  and  therefore  he  ought 
to  have  faid  that  he  challenged  the  arrays ;  but  Newton  cofltra* 
therefore  quaere*    Br.ChaUengCj  pL  63.  cites  21  H.  6«  a2« 

3.  The  array  of  the  tales  in  attaint  was  challenged  becaufe  it  ^''*  ^^^ 
was  fanmrahU  made  4xt  the  denomination  of  one  of  the  fetit  jurj,  citeril^iZ* 
and  a  good  challenge^  and  the  triors  of  the  principal  pannel  tried  7.  i,.  f  But 
the  array  ef  the  tides  and  the  foils  :  for  they  were  (worn  upon  the  *^  ^w*  ^ 
principal  before^  and  therefore  if  there  are  feveral  tales  it  ihall  lHh^'J!^^ 
not  have  other  triors;  quod  nota«    Br.  Challenge,  pi.  71.  cites  S.a  ^^^JL 


hH.7,  i^  ^^ 

^         '  1»y  Che  ^bu 

tote  that  iMWof  die  pirtiet  cmm  cbailem^  ike  orrsy  ^f  the  tAsf  but  only  to  the  poll.    Trials  jvr  Tajv 

^  (7x0 

4*  ^y  a  ^*  ^*  ^^'  ^*  ^^^  parties  may  have  their  challenges  to 
the  tales  in  the  fame  manner  as  if  they  had  been  impannelledon  the  ve- 
nire facias. 

5.  Judgment  in  dower  was  given  in  Wales,  and  error  brought  €10.^.509. 
in  B.  R.  The  error  afligned  was,  that  a  tales  was  awarded -upon  P^-^Mk**- 
the  di/hringas  where  none  of  the  principal  pannel  appeared^  notwith*  Ins.  B.  R. 
(landing  which  the  judgment  was  affirmed  by  all  the  juftices  upon  s*  c.  that 
conference  with  the  clerks.  Mo.  528.  pL  698.  Trin.  38  Eliz.  li^***"" 
Broughton  v.  RandalL  Ac.  none  of 

tbcjoron 
appeared  }  hut  apon  a  habeas  corpora  with  a  decern  tales  a  trial  was  had  with  pait  of  the  principal 
paaael,  and  pact  of  the  tafes.  The  error  affigned  was»  becaufe  a  habeas  corfiora  with  a  decern  tales  waa 
awarded  where  none  of  the  principal  pannel  appeared.  But  all  ihe  juftices  held  that  if  tt^naJbaheat 
€9rfora  ami  d^rwga  none  of  the  jury  apptar^yet  a  decern  taUsfiall  he  avturded^  but  not  upon  the  <vtn*fm» 
and  that  this  is  the  *  diffincDcey  and  therefore  as  this  cafe  is^  it  is  erroneous.  And  afterwards  it  ans 
reverfed. 

*  The  fiune  difference  Is  taloen  in  Mo.  528.  Noy,  64.  S.  C.  but  S.  P.  does  not  appeac.—^ 

See  (M.  e]  pi.  ii. 

6.  It  was  moved  in  arrefl  of  judgment  that  the  fhenjps  name 
nuas  not  endorfed  upon  the  return  of  the  tales  ;  fed  non  allocatur, 
becaufe  this  is  not  like  a  return  of  the  ven.  fac.  for  the  llatute 
which  gives  the  tales  does  not  provide  for  fuch  return,  but  only 
that  the  tales  returned  (hall  be  added  to  the  former,  which  is  done 
in  the  face  of  the  Court  \  and  fo  there  can  be  no  doubt  but  that 
the  (heriffmade  the  return.  Moor,  846*  pL  1 144.  Mich.  13  Jac« 
Roc  V-  Wood. 

7.  There  were  only  23  returned  on  the  ven.  fac.  and  the  ialeas  cor*  Cro.  t.  ii%^ 
pora  was  againft  thoje  1'^^andotu  L.  was  added;  and  the  faid  i.  J^'jjJ*^*** 
and  II  of  the  principal  pannel  were  fworn^  and  found /or  the  s*.C,accani«. 
plaintiflT,  and  he  had  judgment ;  but  the  judgment  was  reverfed  %  ingir* 

for  the  whole  Court  held  it  ill,  and  not  aided  by  any  itatote,  be- 
caufe one  was  fwom  'who  was  not  returned  by  the  IfacniF. 
Jo.  302.  pi.  6.  Mich.  S  Car.  B.R.  fines  y.  North- 

S.  In  an  a3l0n  of  tre(pafs  for  taking  away  the  pbintiiPs  moxKry 
^XLt  of  the  jtales  was  challenged^  becaufe  lie  was  a  common  foflircr 


|i9$  tttfaf. 

cf  thieve fy  and  iiuelt  in  a  fujficlous  place^  and  df  ill  fame;  TOiAhtH 
a  good  challenge.    Trials  pet  Pais,  64.,  (7a.) 

9.  A  challenge  majr  be  taken  to  thofi  of  the  tales  de  circumftantU 
hus.    Trials  per  Pais,  148.  (177.) 

lo*  By  7  ^*  8  JF.  y  M.  cap.  3^./  3.  tales  men  are  to  he  taken 
out  of  other  juries  returned^  and  either  of  the  parties  fhall  have  his 
challenge, 

r  ^2ol  (P*  €•  4)     Trocefs  fcrvcd.     By  whom. 

I.  tir/HERE  the  Jberiff  returns  diflrefs  with  tales,  the  bai- 
^^  lifF  of  the  ^anchife  fliall  not  ferve  the  tales, 
though  the  jury  of  the  firft  pannel  dwell  in  the  guildable, 
and  thofe  of  the  tales  in  the  iranchife.  Br.  Frocefs,  pi.  162. 
cites  2H.  4.  I. 

.  2*  Error  being  afligned,  viz.   that  the  tales  de  circumftantibus 
was  returned  by  the  plaintiff,  who  brought  the  afiion  by  the  name  of 
Jterijfoitht  fame  county  ;  and  therefore  Judgment  was  reverfed. 
Cro.  £•  654*  Hill.  41  Eliz.  B.  R.  in  Cam»  Scacc«  Stanton  v. 
Stdiard* 


(P.  e*  5)     What  Ferfons  may  be  impannelUd  upon 

TCales. 

!•  tN  error  upon  a  judgment,  upon  the  ftatute  of  hue  atod  crj, 

•*  it  was  affigned  that  at  the  nifi  prius  5  only  appeared  of  the 
pannel,  by  which  7  de  circumfiantibus  were /worn,  and  after  two  of 
the  panuel  were  drawn  by  confent,  and  at  the  return  all  this  was  cer^^ 
Hfieds  and  one  Towes,  who  was  one  of  the  de  circumfiantibus /worn 
at  the  nifi  prius  i  was /worn  in  C  B.  where  by  the  ftatute  he  is  to 
be  oppofed  for  trial  before  juftices  of  nifi  prius,  &  non  allocatur  ; 
for  the  ftatute  does  not  fay  that  he  cannot  be  fworn  here,  and 
common  reafon  is  againft  it;  for  he  ought  to  be  added  by  the 
words  of  the  i^atute  to  the  firft  pannel.  And  Haughton  J.  faid, 
that  by  confent  thofe  of  the  circumftantibus  cannot  be  drawn  at 
the  nifi  prius,  but  only  thofe  of  the  principaLpannel  \  and  judg- 
ment was  affirmed,  if  no  other  caufe  be  fhewn.  .  2  Roll. 
Rep.  39i^«  Mich.  2t  Jac.  B.  R.  The  Inhabitants  of  Chelmsford 
V.  Harvey. 

a.  The  (heriffs  upon  the  tales  de  circumftantibus  may  impannel 
a  prieft  or  deacon^  if  he  hath  ft^ient  freehold  oflayfee;  but  not  aa 
infant i  n^r  one  of  the  age  of  \o  years.     Trials  per  rais,  64.  (71.) 

3.  He  may  impannel  coroners^  capital  minifiers  of  any  corporation, 

Jorre/lers,  men  blind,  mute,  (if  thej  have  their  underftanding,  but 

not  deaftiicxi^)  excommunicated  periotis,  but  not  outlawed  or  attaint,^ 

not    aliens f    nor    clerks   attainted^  nor  perfont  attainted  of  fatfe 

ver£Bs.    Trials  per  ?ai9,  64.  (71.) 

4«  The  coroners  may  put  the  Jberijf  on  the  tales*  Trials  per 
Pals,  64.  (71.) 
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(Ql  ^)     Pro^^^^  "P^'^  Iflues.     Tales,     How  many  ^  (M-  e). 
yurors  Jloall  he  returned  upon  the  Tales. 

[l.   J^EGULARLr  there  (hall  not  he  fi  many  in  the  tales  as  !^^^^ 
'^  wen  in  tie  principal  panneL     *  37  H.  6.  12.]  11.  cic» 

s,a      .  ■> 

Br*  O€to  Taksy  pU  15.  cites  47  AfT.  io«       ■       Ibid.  pi.  8.  dto  14.  H.  7«  y«  ■'  S.  P. 

unleA  it  be  in  cafe  of  sf^l,     xo  Rep.  104*  b.   in  Obnbawo*s  cafe,   in  a  nott  of  the  k* 
porter. 

Itk  tapital  cafes  a  tales  may  be  granted  for  a  larger  number  than  the  firfi  procefty  as  for  60  0r4Oy  Or  ai^ 
otberefen  number  that  the  Court  thinks  proper,  in  order  to  prevent  the  delay  whit;h  may  be  oecafioncA 
by  the  defendant's  peremptory  challenges.  ^  And»  in  this  refpeft,  the  law,  with  regard  to  a  tales  in  ca« 
pital  cales»  is  Hffement  from  what  it  is  in  any  other  cafe,  it  being  an  allowed  rule,  that  in  all  other  cafes 
the  tales  muft  be  for  a  lefs  number  than  the  £rft  procefs.  %  Hawic.  Pi.  C.  408.  cap*  41  •  f.  xa«  ■ 
S.  P.  2  H.  Hift.  PI.  C.  166. 

fa.  In  an  attaint  there  fhall  not  be  a  40  talei^     37  H,  6.  X2.]    Br.  oao 

!!•  cites  S.  C« 

[3*'  [So]  in  an  attaint  there  fliall  not  be  a  24  tales,  becaufe  it  ?*P'  «»' 

is  as  many  as  are  in  the  principal,     37  H.  6.  12.]  tio«*^hdi 

the  Ttnire  faeias  is  of  ii»  there  the  tales  muft  be  under  lu    10  Rep.  Z04.  b«  b  Denbawd*s  cafe,  ia 
a  nou  of  the  reporter, 

[[4.  But  there  may  be  a  20  tales  in  an  attaint;  for  this  founder  Br.  oa» 

the  number  of  the  principal  pannel.     37  H.  6.  12.]  .  T*'*^'!' "" 

cites  s»^.^"* 

It  is  not  in  experience,  that  a  man  can  have  za  taits^  mnlefs  in  attaint*    Br.  Odo  Tiks»  pi*  z|i  cicea 
47  Air.  10* 

• 

5.  Part  ef  thi  jury  nvas  returned  by  bailiff  of  the  franehyi^^  and 
part  by  thejberiff^  becaufe  part  was  in  the  guildable^  and  part  in  thi 
franchife ;  and  of  the  franchife  6  were  fwom,  and  of  the  guild- 
ftUe  but  4i  and  the  reft  were  challenged,  and  the  plaintiff  durft 
not  take  the  reft  of  the  franchife,  viz*  8  of  the  franchife^  and  4  of 
thegmldableg  but  prayed  tales,  and  had  it,  viz.  6  tales  of  the  onCf 
and  6  tales  of  the  odier }  and  fo  it  feems  that  in  this  cafe,  and 
where  the  jury  is  de  medietate  linguse,  where  an  alien  is  party^ 
the  plaintiff  is  not  bound  to  take  jury  but  by  6  of  the  one  and  6 
of  the  other.    Br.  Challenge,  pi.  56,  cites  7  H.  6.  40. 

6*   It  feems  that  the  t^es  fhall  always  be  an  even  number^  10  Rtp. 
and  not  an  odd  one,  as  7,  9,  &c.     Br.  O(\o  Tales,  pi.  11,  105.  a.  diet 
cites  37  H.  6.  12.  5^-   *«* 

•"  fays,  that 

AMT  vpon  the  ad  of  35  H.  8.  a  tales  de  circvmftantibui  may  be  granted  u  wdl  of  aa  uncertain  u  of 
a  certain  number,  and  this  by  force  of  the  words  of  the  (aid  ad,  Tiz.  fo  many,  Jrc  as  iball  makf  up 
afiilljafy. 

At  cmama  lam  (ext»pt  in  sfptd)  the  ralet  might  be  of  an  m£/  immSer,  it  quinqne  tales,  or  nofcm 
talet  {  but  now  fioce  the  ftamto  of  34  H.  8.  the  take  may  be  even  or  odd,  as  ptealeth  the  party ;  per 
Cer.    Codb.  204.  pL  29 1.  Mich.  1 1  Jac.  C  B.  in  cafe  of  Norton  ▼.  Lyiber. 

7.  A  man  was  arraigned  of  felony,  and  of.  making  of  money,  Br.  odo 
and  pleaded  not  guilty,  and  challenged  3 1  jurors  peremptorily;    by  T*****  P'*  •• 
Urtuch  ifac  inqueft  remained  for  default  of  Jurors^  and  49  tafes  was  ^^^ 

awardedy 


3«t 


Crial* 


awarded^   returnable  2  days  offer,    quod  ndta.     Br«  Chsdlenge^ 
^    pi.  70.  cites  15  E.  4.  32. 
1b  t|»ped  8.  In  appeal  fir  Jtealing  8  pigSy  and  fo  of  murder,  the  defend^ 

Sf^aant^*  ant  pleaded  not  guilty;  and  at  the  venire  facias  returned,  he  cEal- 
•haiknged,  Icngcd  20  pcrfons,  by  which  the  inqucft  remained  for  drfanlt,  by 
fc  that  the  which  difirefs  was  awarded^  and  24  tales;  quod  nota;  &  non  ex- 
miJneT  by  c*P^^^^'  *  '^^  reafon  fccms  inafmuch  as  in  appeal  the  ting  has  in^ 
which  die  tere/l*  Br.  0£3to  Tales,  pi.  19.  cites  16  £.  4.  5. 
pblndff 

^njed  40  tales,  and  had  it,  becaufe  in  appeal  of  murderi  raptf  or  felony,  vthtrt  lift  U  mjtB^if, 
there  he  jhoU  bat/e  0s  many  in  the  tales  as  be  vUlf  by  reaiba  that  the  delbidant  may  chaUeng* 
peremptorily  35  jarort.  But  in  all  other  aAions  between  party  and  forty ^  he  ihaU  not  have 
cries.  But  upon  the  firft  number,  vis.  where  la  are  returned,  then  under  ift,  at  10  tales^ 
8  takt,  6  tales,  4  tales,  dec.     Br.  Ofto  Tales,  pi.  S.  cttet  14  H.  7.  7.  a.  H.  Ifift.  PL  C.  266* 

cites  S.  C. 

A  noBi  frail  not  have  i%  tales,  tmlefs  in  apprnlp  which  is  there  tn/avcnm  wtet ;  per  Juftices  of  B.  R. 
B)r.  6do  Tsles,  pi.  16.  cites  1 8  £.  4.  6.  The  appellant  may  haiea  deeem  tales,  or  a  vtginti,  or 

Mfnadragitita  tales,     i  Bolft.  121.  Pafch.  9  Jac.  Vicaridfe  v»  Gelle. 

The  teafon  why  more  may  be  granted  in  apfeti  of  the  part  of  the  plalntiiT,  is,  becaufe 
'  tiie  defendant  may  challenge  peremptorily ;  and  if  defimlt  be  in  the  plaiotiff,  then  the  de- 
faidant  may  pray  a  tales ;  and  the  reafon  is  in  frwrtm  vit^g  and  thjit  he  may  expedite 
and  free  himfelf  of  vexation,  and  queftion  of  his  life,  for  fear  left  his  witfiefiea  may  die  } 
aad  with  this  accords  14  H.  7.  7.  a.  37  H.  6.  ix.  a.  tS  E.  4.  5.  b.  (6.  b)  16  B.  4. 6.  b.  and  fo  it 
feemathat  the  4S  £.  3.  1.  is  mi^rinted.  10  Rep.  104.  h.  105.  a.  in  Denbawd*s  afe»  la  anota  of 
ihe  reporter. 

•£322   ] 

9.  In  attaint  the  jury  remained  for  default,  &c.  and  the  plain* 
tiSF  prayed  0^0  talesy  and  had  it^  quod  nota*  Br.  Ofto  Tales> 
pi.  7.  cites  14  H.  7.  I. 

'  10.  The  (heriff  may  return  24t  40,  ^any  number  upon  the 
tales  de  circumftantibus.    Trials  per  Faisj  6y 


(Q^c.  2)     How  the  Tales  arc  to  be  returned  with 

the  principal  Jurors. 

X.  p  JECTMENT  upon  demifi:  at  T.  in  Devonfliire^  of  land$ 
^  in  W«  in  the  fame  county  \  the  Tcnire  fadas  was  from 
T*  and  at  the  caufe's  being  carried  down,  and  a  view  granted^ 
there  being  a  jury,  and  m  decern  tales,  at  the  trial  a  peumel  tmxr 
returned  promifcuwfly  of  the  jury^  and  decern  tedaf  and  now  for 
this  irre|iilarity  a  new  trial  was  granted.  6  Mod.  265.  JMich. 
3  Ann.  c.  R.  Gree  v.  Sharp. 

2.  Holt  Ch.  J.  faid  there  is  a  difference  between  die  pra£tice  of 
C.  J5«  and  B.  Ji.  in  cafe  ef  views  granled.  If  upon  a  full  jury  in 
C.  B.  the  view  be  granted,  and  a  juror  withdrawn,  an  ent^  is 
.made  of  this,  and  procefs  continued  againft  the  jury,  and  a  decern ' 
tales  awarded  on  the  roll  \  and  there  may  be  a  command  of  a 
tales  de  circumftantibus  befides.  But  in  B.  .R.  if  a  full  jury  ap* 
pear,  and  a  view  is  granted,  and  a  juror  be  withdrawn,  they  take 
no  notice  of  it  by  entry,  but  only  naut  a  new  diftringas  againft 
the  fame  jury,  except  the  juror  withdrawn  j  but  if  there  be  a  de- 
cem  tales  awarded  here,  and  a  jury  appears,  and  a  view  is  granted^ 
there  they  muft  take  notice  of  it  by  entry,  and  continue  procefs 

ajgaix^ft 
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agalnft  the  jury  and  decern  tales  j  othcrwifc  the  decern  tales  MTould 
be  difcharged^  and  the  dlftringas  of  the  decern  tales  muil  be  the 
fame  decern  tales  returned  upon  the  firft  writ ;  and  to  mix  the  per" 
fons  returned  on  the  principal pannelf  and  the  decern  talcs  in  the  pannel 
that  tries  the  caufe  after  the  view,  is  irregular ;  therefore  the  ver- 
dict was  fet  afide.    6  Mod.  265.  Gree  t«  Sharp. 


(R.  e)     Tales.   ^  What  Tales  fliall  be  granted.       C  323  3 

[i*      aTT  the  common  law  before  the  ftatute  by  cuflom  of  a  court  a  xrialt  per 

-^  tales  de  circumflantibus  might  be  granted  \  for  it  was  a  PaM,6a.(7o.) 
good  cuftom.    Dubitatur.    P.  16  JasB.  R.  between  Goodyere  "^^^^^ 

JiNP^LWIN.]  (i.«)pK'i5. 

S.  C.  fays. 
It  It  not  a  good  cuflom  in  an  inferior  court,  which  it  not  whhin  ^2 '[3  5]  H.  8t  [cap.  6.]  co  grant  a 
tales  4e  circumftaoiibus,  becaoft  thit  was  againft  the  law*     Dubitatur. 

An  ^a3m  was  bfongbc  on  a  policy  of  infuranoe  in  tbt  wayor't  anrt  of  Brifiol*  The 
ptaintiff*  had  a  ?erdi£t  and  judgment  On  error  brought  it  was  infiAcd,  that  a  jury  being  returntd 
and  font  not  appawtngt  Ide^fuandnm  confiutndmem  turtle  pr^diQ,  a  jury  is  made  out  de  crenrnfiantiius' 
ft.undym  fiatutum  in  tnii  cafu  frevis\  whereas  the  ftatute  35  H*  8;  c.  6*  extends  only  to 
triaJt  by  nifi  priosj  and  therefore  a  tales  is  not  grantable  at  a  trial  at  bar*  Nor  can  this  be 
made  good  by  the  cuitom ;  for  the  ftatute  is  rdied  on  ;  and  bf  fides>  the  Court  is  fet  out 
tu  be  held  by  patent,  which  dcftroys  the  cuftom.  But  it  was  anfwered,  that  the  cuftom  is  made 
the  warrant  for  awarding  xhit  tales,  and  then  thft  ficundum  formam  fiatutl  is  furplufa^e.  Now 
the  court  is  from  time  immemorial,  and  then  the  patent  is  a  confirmation  of  the  jurifdidion  and 
of  its  cuftoms.  Aim!  fo  held  the  Court.  Cibb.  274.  pi.  18.  Pafch*  4  Ceo.  2.  B.  R*  Bail  v» 
Knight. 

2.  23  27.  8.  cap.  3-/7.  enaAs,  Thzi for  want  of fuffident  jurors 
in  one  county  a  tales  Jhall  he  aviarded  into  anothtr  county^  at  the  difcrc" 
iion  oftbejuflices. 

3.  At  the  nifi  prius  12  jurors  appeared^  hut  no  hundredor  i  and  up-  S.  C.  t:\ttA 
on  challenge  all  the  la  were  found  praeter  hundredum ;  whcreup-  i*^,?*'*' '°,^' 
on  the  plaintiff  prayed  a  tales  de  circunytantibus  of  hundredors  ;  and  hundredor^ 
4  hundredors  were  returned  and  joined  with  the  firft  8  of  the  principal  w«e  »e, 
pannel;  and  iupaffed  for  the  plaintiff.  Quxre  if  it  be  a  lawful  trial  [hc^u^ies.-" 
according  to  35  H.  8.  cap.  6.  D.  338.  b.  pL  42.  Mich.  16  &  17  Mo.  m8.  p)« 

^liz*  Anon,  and  cites  S*  P*  Mich.  7  &  8  Eliz.  Lady  Maltravers  v.  ^oSr^riii. 

,  TON     T, 

RANDALL,^has  a  nota  at  the  end  of  die  cafe,  that  judgment  was  tflirmed  by  dl  the  jiifticct  upon 
conference  iMrith  the  clerks,  though  no  huniredor  apptared.  But  it  feema  that  uIg  may  b^  of 
hundredors. 

But  Mich.  4^  ft  44ms.  in  trefpafs  i  $jurtrs  afpeered,  and  nil  notre  chaUengid propur  bu/idrednm ; 
a  tales  de  circumfiatitibnt  tons  awarded^  and  upon  it  4  hundredors  were  funrn^  and  then  8  of  the  prin- 
cipal  pannel i  and  found  for  the  plaintiff.  And  it  was  now  moved  in  ar  reft  of  judgment,,  that  by  ih« 
ftatute  17  Eliz!  thoc  needs  only  two  hundredors }  and  fo  the  trial  ill,  there  being  fuffident  of  the 
principal  pannd,  and  for  this  caufe  refolved  to  be  an  ill  tiial  j  and  a  ven.  At.  de  novo  was  awa.d4^ 
Cro.  £.  849,  850.  pi.  4«  B.  R.  Button  ▼.  Hun. 

4*  The  tales  ought  to  be  of  the  fame  quality  as  the  principals  are ;  See  Cro.  E.' 

and  therefore  if  the  firft  are  per  medietatcm  linguae  of  Englifli  and  Mic'h^Vs 

aliens,  the  tales  ought  to  be  the  fame,  to  Rep.   105.  a.  in  DsK*  ft^eEiis. 

bawd's  cafe,  in  a  nota  by  the  reporter.  ^*  ^^''    - 

Cutiing«  II  ,      Poph.  35.  S.  C»        ■    lo  Rep.  105.  a.  S«C.  citud  Sq  Deabawd's  cafe. 
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5*  &  if  the  principal  cgnu  out  of  a  franchife ;  and  wftat-* 
Vitx  is  required  by  law  m  the  principals^  is  required  in 
the  tales.  Ibid.  And  cites  3  E.  4.  ii«  7  H.  6.  40,  a* 
30  A01  42. 

6*  In  an  appeal^  */^the  vf/iir^  yjrriifj'  if  /««/>  the  tales  tnuft  be 
joint.     2  H.  Hift.  PI.  C.  264.  cites  27  H.  6.  5,  6, 

7.  It  feems  that  fo  the  cafe  of  an  indiBment^  though  it  be  at 
the  king's  fuit,  if  once  a  venire  facias  ijfues  joints  there  cannot  iffue  a 
fereral  venire  facias,  nor  afeveraltaleSf  which  in  many  cafes  may 
much  delay,  if  not  fruftratc  the  triaU  But  before  jujlices  of  gaol 
deiiverji  where  there  is  no  precept j  but  only  an  awards  though  at 

r  324  ]  firft  the  award  be  joint,  and  the  panncl  accordingly  returned  by  the 
flicrifF,  and  the*  prifoncrs  challenge  peremptorily  fcverally,  where- 
by there  are  not  enough  left  upon  the  pannel  to  try  them,  and  ai 
tales  is  awarded  returnable  the  next  day,  yet  the  Court  may  fever  the 
firft  award,  and.alfo  the  tales.  And  cites  Plow.  Com.  loo.  a.  b. 
Salisbury's  cafe  adjudged.  And  Ld.  Hale  thinks  this  was  in  cafe 
of  jufticcs  of  gaol  delivery,  where  there  is  neither  writ  nor  precept 
but  a  command  ore  tenus ;  and  when  an  award  is  made  up,  then ' 
an  award  upon  the  roll,  which  the  juftices  may  model  as  they 
pleafe  at  any  time  before  the  trial,  and  requires  not  fuch  ftriA 
formality  as  a  writ.  2  H.  Hift.  PI.  C.  264.  cites  4  H.  5.  In- 
queft,55. 

8.  At  common  law  there  tfed  to  be  returned  24  tspon  the  venire^  and 
afterwards  a  habeas  corpora  with  a  decern  tales  ;  and  if  a  full  jury 
did  not  appear,  or  were  challenged^  then  a  difiringai,  with  an  o5Ii^ 
tales^  znAfo  to  the  duo  tales,  if  there  were  not  a  full  jury.  And 
this  was  the  courfe  until  the  ftatute  35  H.  8.  which  gives  the 
tales  de  circumftantibus  at  the  aflifes,  &c.  and  by  the  ftat* 
5  Ph.  &  M.  cap.  7.  where  the  king,  queen>  or  informer,  &c.  are 
parties.    Trials  per  Pais,  148. 

(S.  e)      Tales.      How  many  Jurors  fhaH    be   re- 
turned  upon  the   Tales,     Tales  after  Tales. 

A«  firft  TO,  fx.   "iF  a   talcs   has   been   granted,    and    after   another  tale» 

a**and^h^'  ^^   granted,    there   ought   not  to   be  fo   many  jurors  in 

like.    Ibid,  the   id  tales  as   were    in  the     ifi,    but   fev/er.      Brook,   OOlo 

pi.  Incites  Tales,  15.] 

47A(r.io.—  r      ^^  jf  j^  J  2  ^j,lgg  Yi-xs  been  granted,   there  (hall  not  br 

ibid.  pi.  7.  ^        .      ..  .  .  .      ®  .V  -, 

s.  P.  cites    granted  afterwards  a  la  talc-s  agam.     47  Alt,  10. J 

14  H.  7.  T.       [3.  [But]  if  a  X.2  talcs  be  granted,  there  ihall  afterwards  be 

dt«  iV''^*  granted  a  10  talcs.     47  AIT.  10.] 

H.  .7.  7.  ■  10  Repo  10^.  ft.  in  Dcnbawd's  cafe,  in  a  nota  of  the  reporter,    that   always 

in  every  new  tales  the  number  (hali  be  d.minilhcd  j  and  cites  Br.  OAo  Tales  p'*  ^S'  &  14  H.  7.  I.  b» 
&  47  AfT  10.  But  that  it  the  tales  be  awaided,  and  afterwards  is  quajbed  hy  ckalletj^e^  he  may  have  a 
i)e%»  tales  of  the  fame  number  as  before,  and  that  with  this  accords  20  H.  6.  4.  a.  ■  "Eytzj  fitift' 

gufttf  taiesf  in  capital  as  well  as  in  all^^ifr  cafes,  muji  ht  f^r  a  Uft  nvirdcr  then  the  fu'Wtr^  attefi  tb^ 
former  Wirt  fMiJhtd\  in  whidi  cafe  the  nest  may  be  ibr  the  fame  nomber*  2  Hawk*  pl.  C.  408*  CtfNr 
41.  L  13*«*-— S.  P.  %  H.iiiil*  PI*  C.  266.  cites  20  H»  6.  ^g*  a. 

*•    -  4«  Aft«r 
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4*  After  thofc  of  the  Inquefl  was  chalUngedy  the  array  of  the  •Thefcve- 
•JS#  tales  ivas  chalUmedi  and  quaihed,  and  writ  fent  to  the  coro-  '  ^  *^f'Vf "* 
ncr  for  ♦  10  talesy  &c.    Nota*     l^^'S-  i-  pi-  2.  books  arc 

.  ^  '  10   talcij 

but  Broolcy  in  abridging  this  care,  tit.  Procefa,  pi.  46.  mentions  oniy  «  6  talcs* 

5.  If  the  tales  do  i»fl^  amount  to  an  inquefl^  a  tales  may  be  grant-  y  »  tales 
ed  to  fupply  the  former  tales.     10  Rep.  105.  a.  Mich.   10  Jac:  in  ^^  j^^^ 
Denbawd's  cafe,  cites  \  36  H,  6*.  tit.  Enq.  3c.  ap^ar  fJii, 

or  be  cbal* 
lenged  off,  fo  that  thofe  that  appear  upon  the  ptincipal  pannel  and  oQes  make  not  up  a  fall  jury,  aoo* 
tber  tales  may  be  granted.     2  H.  Hift.  PI.  C.  266.  cites  14  H.  7.  i   b. 

•f  Fitsh.  En^oefty  pi.  30.  cites  Pafch.  34  H.  6«  but  no  pa^e,  and  fo  this  feems  mifprintcd.— .— 
And^Staum'.  P1.:C.  1 35.  b.  cites  P.  34  ^.  6. 

(T,  c)      Proctfs    upon   Iffues.      Returns    of    Pro-  ^^oi.  67  • ' 
cefs.  '  What  Jball  be  a  good  Return.  v— y.^ 

[l.  ¥  F  a  venire  facias  be  awarded  to  the  coroners ^  and  2  coroners  re^  Hob.  70. pi. 
■*   turn  iff  and  2  coroners  return  the  diftringasy  whereas  at  the  ^3»*>«tlicid 
time  of  return  there  were  4  coroners^  it  is  not  good  ;  becaufe  all  the  made  g^d 
coroners  ought  to  make  the  return,  and  to  join  in  it,  they  being  by  the  fta- 
minifters  and  not  judges.     Hobart's  Reports^  97.  between  Lamb  5"!^  .^ 
AND  Wiseman  agreed.]  ■'jVil.  ;^^. 

pi.  44...«^ 
Ibid,  338.  pi.  85.  S.  C.       ■       ■  This  ihould  hare  been  taken  by  way  of  thaJlenge  at  the  trial 
and  therefofc  ftall  not  now  be  ailigned  for  error.     But   admitting   It  was   error  at   common  law 
yet  now  being  after  vcrdifiitii  aided  iy  the  ftatvte  which  aids  mifreturns  and  iofufficienc  returns,  and 
this  but  a  mifreiurn  j  fo  the  judgment  was  aiBimcd  in  Cam.  Scacc.  per  omnes  pracet  Warburton. 
■    ■  Cro.  J.  3S3.    pi.  12.  MiUi.  13  Jac.  Cam.  Scacc.    Lambev.  Wifcman. '  '-Tnais  per 

Pais,  51.  (58.) 

[2*  \ionefiertff  of  London  makes  a  return  without  his  compa-  Trials  per 
nion,  it  is  not  good.     \  Hobart's  Reports,  97.]  J"*!**  5'- 

I  Hob.  70.  pi.  83.  that  this  is  not  holden  by  the  liatute  as  being  no  return  at  all,  or  a  return  without 
the  iheriff's  name  fubfcribed  ;  becaufe  the  Court  knows  that  one  flaeilfi*  dier*  is  2  perfons  |  but  it  ap- 
pears not  to  the  Court  that  there  are  more  coroners.  ." 

3.  In  afffcy  ^^  Jberiff  returned  the  pannely  and  A,  bailiff  of  the 
fee^  came  2LnAJbewed  indenture  whereby  he  returned  certain  names  * 

to  thefbcriffy  and  \^<t  fheriff  had  returned  other  names  in  blemifhment  of 
his  bailiffs  and  prayed  that  the  inqueft  be  not  taken,  &  non  alloca- 
tur.    And  fo  if  bailiiF  of  franchife  was  in  fuch  cafe ;  but  he  ihail 
have  action  againft  the  flieriff.  Br.  Retorn  de  Briefs,  pi.  73,  cites 
30  Air.  5. 

4.  In  writ  of  right  the  flieriflF  returned  2  knights  and  2  ferjeants  But  raum 
becaufe  there  were  no  more  in  the  fame  county   who  were  not  of  -f  f  ^^'z^n 
e^ity  with  the  parties  ;  and  an  ill  return,  becaufe  this  ought  to  J^^„*  -J^" 
oome  in  by  chtUenge  of  the  parties.  Br.  Retorn  de  Briefs,  pL  i  a  i  •  cauje  thtn 
cites  39  E.  3.  2.  ---' 

the  famt  county^  is   a  good  return,   as  it  it  faid  thext*    Br.  Rctom  de  Brieft,    pi.  m.  cjcea 
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5.  T^he  Jhertff  reiuiNted  venire fa€iaS  in  an  appeal^  of  the  vifneof^, 
and  after  at  the  dijirefs  a  new  Jherif  came  in,  and  difirefr  with 
decern  tales  iffited  to  hiritj  and  he  returned  the  dijirefs  ferved  and  the 
decern  tales^  and  that  there  was  nofuch  vifne  ofT.  in  the  fame  county . 
And  well  per  Cur.  for  he  may  return  the  diftrcfe  ferved,  be  thcrt 
fuch  a  'vifnc  or  not ;  for  the  names  of  the  jury  arc  in  the 
writ.    But  to  return  decern  tales  of  the  vifne  of  T.  where  there 

.      is  no  fuch  vifne,  this  cannot  be,  and  the  return  ef  the  one  Jherif 
fhall  not  conclude  the  other.     Quod  nota.  Br  Retom  de  Briefsj  pL5« 
cites  3  H.  6.  56. 

6.  Thefhertff  returned  in  iffues  M  the  dijltifi  ltd.  where  the 
writ  is  1 3^.  and  becaufe  he  returned  a  lefs  fum  in  iflues  than  the 
writ  is,  therefore,  per  Fortefcue,  in  trefpafs  he  was  amereed. 
Quaere  tamen  -,  for,  per  Pafton,  the  parfy  may  take  averment  thit 
the  (hcrifF  might  have  returned  greater  iflUei.    Br  Retom  de 

*  Briefs^  pl#  120.  cites  19  H.  6.  8. 
h  in  sjpfi  ^.  Decern  tales  was  awarded,  and  in  the  return  there  mtntei 
riiTl  tnanucaptoresjuraf,  and  the  verdift  pafTed  for  the  plaintiff,  and 
LLVro.  vcrdia  was  given  and  writ  of  error  thereof  fucd,  &c.  And 
\on\  and  where  the  party  ought  *  to  have  the  jury  here,  there  manucaptorea 
^*hf to  b«    ^^Sf^^  ^^  ^  returned,  per  littleton  J.    Br.  Retom  de  Briefs,  pL 

Burned  53-  citCS  p  E.  4«   I3. 

lunucast. 

iimmonUcr»  Sec     Br.  Retom  de  Biiefs,  pi.  $^.  cites  9  E.  4.  13. 

And  Jo  in  dteem  tales^  the  vtrit  is  ap^nas  decern  taUt  &  ilhs  habeas  btCf  kit  in  the  venire  facltt 
he  writ  i$  habeas  ibi  nomina  fummonV  &c.  &  adjoroacur.     Br.  Retorn  de  Briefs^  pL  53.  eat« 

8.  Habeas  corpora  jurnt.  the  ftierifFmay  return  that  every  om  ef 
them  are  deady  and  well ;  and  if  dijirefs  with  decern  tales  tffueSy  he 
may  return  that  others  of  them  are  deadj  and  fo  upon  every  writ^ 
ice*    Br.  Retorn  de  Brief s>  pi.  114.  cites  20  E.  4.  ii. 

9.  Fenire  facias,  tht  Jherif  returned  the  names  of  12  only  upon  the 
back  of  the  writ,  and  not  in  a  fchedule  as  ufual,  and  he  retortied 
venire  fed,  and  not  executio  iflius  hrevis.  And  all  flic  Juftices  «f 
both  benches  agreed  that  they  would  not  change  tne  ancient 
courfe  for  mifchief  which  might  come,  iox  if  \2  only  fbcdl  he 
returned,  none  fhall  have  jury  without  a  tales  if  any  be  challenged^ 
by  which  they  caufed  the  Iheriff  to  amend  the  return  in  pain 
of  amercement ;  and  yet  the  writ  is  venire  facias  12  liberos,  & 
legates  homines,  &c.  «Br.  Retom  de  Briefs,  pi.  84.  cites  2  H. 
7.  8. 

10.  In  habeas  corpora,' xht  (herifF  ought  to  return  attachment,  and 
not  quod  habet  corpora  eorum.  Br.  Retorn  de  Briefs,  pi.  84.  cites 
2  H.  7.  8. 

11.  In  diflrefs per  omnes  terras  fuas,  iia  quod  habeat  corput  ejuSp 
the  (heriff  ought  to  return  iffuesd  quod  cepit  terras,  or  quod  non 
cepit  corptts,  &c.  Quod  nota.  Br.  Retorn  de  Briefs,  pi.  84.  cites 
2  H.  7.  8. 

i2.  If  the  IhcriiF  returns  iffues  upon  12  and  not  upon  the  rejf^ 
and  the  jury  be  taken,    this  is  not  error  \  for  the  king  has 

no- 
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fio  lofs^  tni  the  taking  of  'manucaptores  is  to  fhe  ufe  of  the 
kbigy  per  HufTey  Ch.  J.  But  Brooks  fays,  guare  ifide :  becaufe 
it  feems  to  him  that  it  is  error  if  the  return  be  not  good,  not« 
withftanding  the  appearance.  Br.  Retorn  de  Briefs,  pL  86.  cites 
J  H.  7.  8. 

13.  In  trej^fs^  the  iffue  vstu  found  fir  the  plaintiffs  and  it  was  A«d  ^ 
pleaded  in  arreft  of  judgment,  that  upon  the  diftrefs  the  Jberif  re*  j  "^'^j^^ 
turned  manucapt.  and  not  nomina  plegior.  manucapt.  and  the  Jheriff  fikeriff  hai 
vas  examined,  who /aid  that  his  intent  was  that  the  procefi  JhouU  9e  rtturn^d  »• 
VfeUferved^  by  which  by  all  the  juilices  of  both  benches  it  was  ^^l  '-^^ 
amended,  and  the  plaintiff  recovered.   Br.  Retorn  de  Briefs,  pi.  86.  the  /«/j>  h^i 

cites  3  H.  7.   l6«  apptard^ 

itfvff  iten  fown  \  for  they  had  4aj  by  the  xoll,  for  oo  party  ii  in  damage.     Br.  Retorn  de  griefs,  pi.  Sd» 
cites  3  H.  7.  16. 

So  upen  capias  or  dijlrefi  tif^i^  tbi  party, '^r  Hoiley  quod  Townicnd  onceffit,  otherwife  iff 
is  opon  default.  BuC  Fairfax,  man>  aad  riuUard  e  coocra.  Bt,  Retora  de  Brief.,  pi.  86.  citet 
3  H.  7.  |6. 

14.  3  Geo.  2.  cap*  25.  /»  8.  enacts.  That  the  writ  of  habeas 
cprpora  (sf  dijlringas  fubfequent  io  the  venire  need*  not  have  in* 
ferted  in  the  bodies  of  Juch  writs  the  names  of  the  perfons  con-" 
tained    in  fuch  pannel :    but   it  fhall  be  fufficient   to    infer t    in 

Juch  njorits  corpora  feparalium  perfonarum  in  panello  huic  brevi 
a^nexo  nomituitarupt,  0^  words  of  like  import ;    and  to  annex   to 

fuch  writs,  patmels  containing  the  names  returned  in  the  pannelto 
the  venire. 

m 

(T.  €•  2)     Notice  of  Trial,  and  Countermand.       r  ^^7  1 

!•  ISSUE  was  joined  in  Trinity  Term   1695,  and  notice  then  ifacauf« 
•*  given  fir  trial  next  afftfes^  but   no  farther  nor  other  pro^  has  lam  at 
ffedints  till  Trinity  vacation   1606,  and  then  the  plaintiff  rave  a  J^/4 '"^-w't 

*      .  r        •  1        •  f  .-if  V.       /y^    *     i_         «o<*  no  pro- 

new  notice  of    trial,  viz.   14  days   notice  for  next  affiles^  when  ceeding, 

he  accordingly  tried  the  caufe,  and  had  a  verdi£l  \  but  becaufe  th&e  moft 
there  was  no  proceeding  within  a  year  after  the  firft  notice,  it      *  ^'*^ 
was  fet  aflde.     Sed  nota,  notice  within  the  term  had  been  a  pro^  ric?    rral, 
feeding  within  the  year,  and  made  notice  for  14  days  good  notice  excluding 
of  trial.     2  Salk.  64s.  pi.  6.  Mich.  8  Will.  3.  B.  R,  Hatchell  v.  'JJ^J^Yn^if- 

Griffiths.  fue  was 

joined*    % 
Salk.  650.  pi.  »S.  Mich,  a  Ann.  B.  R.  AAwin  t.  Corbill.— —  S.  P.  6  Mod.  i''.  Mic'i.  a  Ann. 
B.  R.  faid  b>  be  a  rule  of  court,  and   feems  to  be  S.  C.  But  notice  of  trial  at  any  time  within 
the  yeV|  th^ngb  afterwards  countermanded,  is  1  fufficient  proceeding  to  bfing  the  plaintiff  out  of 
the  raie. 

Where  proceedings  had  ftaid  for  i£  months  a  terdid  was  fet  aiide,  becaufe  nodce  of  trial  wae 
I  aot  gtTeo  before  the  cflToign-  day  of  the  term  preceding  the  trial.     See  Barnes's  Notes,  S02.  Pafcb.  6 

Geo.  ft.  C.  B.  Geale  v.  Chapman.  Rep.  of  Prad.  in  C.  B*  65.  S.  C.  but  not  S.  P.  ■■ 

I  A  rule  was  made,  Pafcb*  1  3  Geo.  2.  in  C.  B    to  explain  the  old  rule  for  giving  a  term's  notice,  and 

•rdered,  that  from  and  after  the  laft  day  of  that  term  in  all  cafes  in  which  there  have  been  no  proceed- 
ings  for  4  terms,  exdulive  of  the  term  in  which  the  laft  pfocwding  was  had,  the  party  who  defirrs  to 
proceed  again,  iball  give  a  term's  nofrce  to  the  other  of  fuch  proceeding ;  that  fuch  notice  (ha.l  be 
given  before  the  elfoign  4>T  of  the  5th  or  othiv  fubfequent  term  }  that  a  judge's  fummons,  if  no  or- 
der be  nude  thersupon,  ihatl  not  be  deemed  a  proceeding ;  but  that  a  notice  of  trial,  though  afterwvards 
'  conncermanded*  iball  be  deemed  a  proceeding  within  the  meaning  of  this  rule*    R^.  of  Pra^.  in  C  B* 

'fiaft*  1 3  Ceo.  ». 
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But  whete  tjjitt  naije'imd  mere  than  a  year  pajl,  but  the  defendant  had  delayed  the  trial  by  ih  prlvi" 

/f<rr  0/ /tfr/tdfficrf,  the  Court  held,  thai  lO  iuch  cafe  the  pUimifF  is  not  obliged  to  give  a  term's  no<^ 

ticc  any  more  than  where  defendanc  iTaid  proceedings  by  an  injunftion  Out  qf  .Chancery  ;  in  which 

cafe  ithad  been  adjudged  that  he  need  not.     Sid.  92.  pi*  15.  Mich.  14  Car.  z.  B.  R.  Sir  Hu.  Povy't 

ca£c* 

On  motion  2*  It  was  held  by  court  and  clerks,  that  the  right  and  an- 
to  fet  afide  cicnt  courfe  was,  that  fourteen  days  notice  of  trial  was  the  old 
at  H*'a!fl1fcs  ^^^^^  tvhere  the  ajftfes  did  not  happm  nvithin  14  days  after  term  ; 
ifst  that  the*  but  that  now  they  ufe  to  give  but  8  days  notice,  though  the  caufe 
defendant  lay  cvcT  fo  rcmotc,  which  the  court  faid  was  very  mifchicvous, 
^'^S^ifflm  ^"^  therefore  it  was  ordered  to  obferve  the  old  rule.  6  Mod.  i8, 
tht  place      Mich.  2  Annse,  B.  I^     Said  to  be  a  rule  of  court. 

mahere  the  « 

triai  xvaSf  and  yet  that  there  ivas  rot  14.  days  notice  given*  The  Ch.  J.  faid,  that  fucb  notice  of  trial 
henfy  Tiqu'ifite  to  be  given  to  here  the  cauie  ts  trizd  in  London  or  MiddleJeXy  and  tne  defendant  Hves  a^ 
40  miles  dif^ance  fronts  that  place.  And  To  the  motion  was  icfufed.  z  Barnard.  Rep.  in  B.  R.  415. 
Fafch.  7*  Geo.  2.  Anon. 

3.  A  rule  was  made,  that  where  a  ne  recipiatur  is  entered,  the 
plaintiff  muft  give  fwtice  the  fame  fittings  ^  and  before  they  are  over^ 
that  he  will  proceed  to  trial  the  next  fittings :  and  it  was  faid  that 
if  a  caufe  be  not  etiiered  2  days  before  the  fittif^gs^  the  defendant 
way  enter  a  ne  recipiatur,  2  Salk.  653.  pi.  33.  Mich.  4  Ami.  B*  R, 
tt  the  fittings,  Highmore  y.  Walker. 

4.  Four  days  is  only  allowed  for  countermand  of  notice  of  trial, 
when  the  caufe  is  in  Middlefexj  and  6  when  it  is  in  Lcndon. 
1  Barnard.  Rep.  in  B.  R.  221.  Mich.  *3  Geo.  2.  Hilcock  v. 
Humphrys. 

5.  In  Michaelmas  vacation  the  defendant  received  notice  of  trial 
for  the  fr/l  ftttir,g  in  Hill,  term^   ift  of  February  ;  but  on  that  day 

received  a  countermand^  tuith  a  continuance  of  the  notice  for  the  2d 

Jittirtg  the   'jth  of  February,     On  the  5 /A  he  received  another  coun- 

termandy  with  a  continuance  for  the  la/i  fittings  on  the  I  oth.     On 

r  -JiS  1  ^^  9^^  ^^  received  a  countermand  ior  that  likewife,  with  a  continuance 
^r/A/'^////7^/j/?^r /^rw;  and  then  the  plaintifFbrought  on  the  caufe, 
and  the  defendant  made  no  defence.  On  motion  the  Court  made 
a  rule  to  (hew  caufe  why  the  verdift  Oiould  not  be  fet  afide ;  and 
afterwards  made  it  abfolute.  2  Barnard.  Rep.  in  B.  R.  125.  Pafch, 
5  Qeo.  2.  Harris  v.  Myers. 

There  a  6.  An  ejecfment  was  to  be  tried  at  Warwick^  and  the  qffife 

"*L  ^^t '  ^y  '^^^  ^^^  '5^^  ^^  -^"gsA  ^^^  »  ^"^  ^^^  countermand  was  only 

andarifis  givcn  on  the  \6tb»     The  court  diretled  the  matter  to  allo^v  the 

out  c/ir,  defendant  his  cojisf   for  want   of  a   fufficient   countermand.     2 

be"Xf  Barnard.  Rep.  in  B.  R.  213.  Mich,  6  Geo.  2.  Throgmorton  v, 

giTcnforthe   NortOn. 

cDQflter- 

mand ;  but  «i^ere  the  canfe   is  laid  in  I«ndon,  and  arlfes   in   it,  there  need  only  be  2  days  j 

per  Cur.    Said  to  be  the  flanding  rait.     2  Barnard.  Rep.  in  B.  R.  21.  Trin*  5  Geo.  2.  Coflet  y% 

Freopan* 

jBufa^b.e  r  J,  Noticc  of  8  days  was  given  of  a  trial.  It  was  moved 
^djJfp'iace  ^^  ^^^  *^^  verdi£l  afide,  for  that  the  defendant's  witneffes  lived  125 
•fatlde  nvas  miles  from  the  place  where  the  ajfes  were  held  \  fo  that  it  was  im*- 
in  ir.fr  d     poffiblc  for  him  to  have  them  there  at  the  trial.    However  the 
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fnotion  was  refufedi     2  Barnard.  Rep.  in  B.  E.  a^?.  Pafch.  aotice.of 
6  Geo.  2.  Anon.  ^'iTlT'* 

'  .  «  to  be  bad  j 

and  cbe  verdt£t  obtained  by.pUintjff  wltboot  defence  was  fet  aGde.    Bamet't  Notes  in  C.  B.  a  lo.  Midi* 
S  Ceo*  a*  Gorman  v,  Bo)Je» 

8.  Notice  of  trial^r  the  Iqftjttiing  nvitbin  Eafler  term  wxts  cofi'- 
tinued  till  thtjitting  after  that  term^  and  afterwards  continued  till 
the  Jirji  fitting  nuithin  Trinity  term.  Defendant  urged,  that  the 
notice  could  not  be  regularly  continued  a  ad  time  \  and  having 
made  no  defence,  moved  for  a  new  trial,  and  obtained  a  rule 
nifi.  Upon  Ihewing  caufe,  the  Court  was  of  opinion,  that  the 
plaintiff  cannot  continue  his  notice  a  2d  time ;  that  is,  he  iliall 
give  fhort  notice  but  once ;  but  this  notice  is  objeftcd  to  only 
becaufe  it  is  a  continuance,  the  full  time  being  given  by  it ;  and 

had  the  nvcrd  (continue J  been  out,  defendant  dgrecs  the  notice  nvould  ' 

be  good :  fo  that  word  fball  not  vitiate  the  notice,  the  full  time  being 
given,  efpecially  as  it  is  fworn  by  plaintiff's  attorney,  that  defend- 
ant's attorney  requefted  him,  after  Eailer  term,  to  continue  the 
notice  till  Trinity  term.  The  rule  was  difcharged.  Barnes's 
Notes  in  C.  B.  203.  Trin.  6  &  7  Geo.  2.  Boyes  v.  Twill  and 
others.  • 

9.  Proper  notice  of  trial  was  given,  ana  countermanded*  A  id 
notice  of  trial  waj  given  ;  but  therein  the  name  of  the  caufe  was 
emitted*  The  2d  notice  was  afterwards  continued,  and  the  name 
ef  the  caufe  was  inferted  in  the  continuance,  and  thereupon 
the  caufe  was  tried.  The  court  was  of  opinion,  that  the  2d 
notice  being  bad,  could  not  be  helped  by  the  continuance, 
9nd  fet  afide  the  verdi<9:.  Barnes's  Notes  in  C.  B.  211.  £aft. 
S  Geo.  2.  Jacob  v.  Marih. 

10.  Plaintiff's  attqrney  gave  notice  as  follows:  I  hereby  counter^  ^^'  ^^ 
mofid  my  notice  of  trial  given  for  the  iJ  fitting  within  this  term,  and  c7b*i46, 
continue  the  fame  till  the  'id  fitting,  &c.     The  defendant  made  no  S.  c.  ac- 
defence,  and  moved  to  fet  afide  the  verdi£^.     Per  Cur.  After  a  •o'dUgiy. 
notice  is  countermanded  it  cannot  be  continued ;  the  verdi£t  mud 

be  fet  afide.  Barnes's  Notes  in  C.  B.  216,  217.  Hill.  1 1  Geo.  2. 
Smith  v.  Hoff. 

1 1.  If  the  aEHon  be  laidin'London  or  Middlefex,  and  the  defendant 
re/ides  within  20  miles  of  London,  the  notice  to  appear  //  to  be  within 
4  days ;  and  if  the  defendant  refidcs  above  20  miles  from  London, 
the  notice  to  appear  is  to  be  within  8  days.  Rep.  of  Pra£b.  in 
(,  B^  Hill.  1 1  Geo.  2.  Reg.  3. 
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(T/c.    3)     Trial   /«/    of   or  Jlopt.      In    what 

Cafes. 

1 

!•  tN  an  information  for  extortion  an  iflue  was  joined  \  and  /i!^ 
•*'  day  the  jury  nvere  returned^  the  king  fent  a  writing  updfr  hit 
Jign^manual  to  the  clerk  of  the  crown,  to  enter  a  cejfer  <f  profecution^ 
And  Palmer  Att.  General  affirmed,  that  the  king  might  ftay 
proceedings  5  yet  the  Court  proceeded  to  fwear  the  jury,  and  faid 
they  were  not  to  delay  for  the  great  or  little  fcal;  whereupon  the 
attorney  entered  a  noli  profequi.  i  Vent.  33.  Trin.  21  Car.  2, 
3,  R,  The  King  v.  Benfon. 

2.  The  day  before  a  trial  "WVls  to  be  at  bar^  tht  plaintiff  moved 
U  put  it  off  becatifc  he  nvatited  a  nvitnefs  to  prove  a  deed.  The 
Court  denying  the  motion,  the  attorney  the  next  day  refufed  to  bring 
in  the  ivfity  it  being  a  contrivance  to  prevent  a  nonfuit.  Where- 
upon the  Cortrt  ordered  the  roll  to  be  brought  in^  that  they  might 
take  notice  there  was  fuch  a  writ  \  and  that  being  doi^e,  the  at^ 
tcrney  was  committed  j  as  was  formerly  done  by  Hale  Ch.  Juft. 
4  mod.  367.  Mich.  6  W.  &  M.  B.  R.  Jones  v.  Earl  of 
Bath. 

3.  In  an  a^ion  by  aft  adminiflrator  it  was  moved  to  put  oS*  the 
•  ij«iuD        trial,  till  a  fuit  pending  in  the  fpiritual  courts  concerning  the  right 

▼.  Profior,  ofadmtnflration^  was  determined,  which  was  ready  for  fcntcpcc. 
IstD. P.—  y>mX.  it  was  denied;  for  B.  R.  cannot  take  notice  of  fuits  in 
)lmf/L^  thofe  courts.  2  Salk.  646.  pi.  10.  HUl.  8  W.  3.  B.  R.  Salifbury 
ifTue  ^inn^      V.  Pro£kor. 

M^marnei\  vaA  xht  fame  tbing  was  Jeftndirtg ;  and  ttaiy  n  he  determined  in  the  fpiritual  ccttrt^ 
'This  was  held  00  uoie  to  put  off  the  Criai }  tor  the  Court  cinnot  take  notice  of  that.  zSaik.  ^49. 
ffi,  %%.  Anon. 

KeynoMa  J.  4,  jiff  davit  for  putting  off  trial  was,  that  one  of  tht  defenjanfs 
^"f  '?t^^8*  ^'^^{^-^  ^^  i^^^  '*  NevJ'Tori,  and  the  other  was  lately  become 
Itnpoffible  ^  banirt/ptf  and  abfconded.  It  was  objeded,  that  the  defendant 
to  fwear,  ought  to  havc  fwom  when  be  believed  hisfrfl  witne/i  would  be  bach^ 
when  he  be-  fi„2  that  his  2d  would  appear  ;  for  at  this  rate  a  trial  might  be  put 
whnefs  wiB  off  for  cvcr.  But  the  Ch.  Jufti<;c  faid,  as  this  was  the  firft  time 
be  back}  as  the  defendant  had  moved  to  put  it  off,  he  did  not  fee  but  fuch  an 
^^  j°  *  affidavit  would  do.  But  for  fome  other  defeft  in  the  affirfavit 
Vi^dij,  ^^^  Court  did  not  grant  the  motion  in  this  cafe,  i  Barnard« 
when  a  triet  Rep.  in  B.  R.  39.  Hill*  I  Geo.  2.  Anop. 

was  put  off  • 

upon  account  of  one  of  the  defendant's  moitnejfei  htntigfone  toitb  Sir  Chm-iti  Wtftr^t  fleet  \  in  wUch 
cafe,  he  faid,  it  was  imp^.hU  to  fwear  when  a  man  hdicvti  hi  toculd  h  hack,  unleft  you  could  knoW 
what  the  Ofdcn  from  the  governoient  were.    Ibid. 

y.  It  was  ntcved  that  the  plaintiff  fight  not  go  on  to  trial  withouii 
firfl  paying  the  cofls  of  a  former  notice.  Th#  Court  feemed  to  think 
that  the  defendant  ought  to  hate  applied  by  way  of  attachment  for 
the  plaintiff's  not  paying  cofts.     But  it  ?f  pcarc«l  the  plaintiff  i^ti^ 

alread| 
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already  In  cuftodys  fo  that  the  attachment  would  be  but  of  little 
fervicc,  the  Court  made  a  rule  to  ihew  caufe,  and  afterwards  made 
it  abfoiute.     I  Barnard.  Rep.  in  B.  R,  44.  Pafch.  i  Geo.  2.  Smith 

6.  A  niQihn  was  made  h  Eq/ler  term  to.put  off  a  trial  to  Mich,  ^J^^^ 
i^rm  ;  but  denied  as  a  thing  never  done  \  for  with  the  fame  made,  ani 
rcafon  it  may  be  put  off  for  10  terms,  and^at  that  rate  the  plaintiff  C'«m<rf 
niiglit  be  del  yed  for  ever :  but  on  (hewing  a  precedent  in  a  ^^"^ 
caiile  between  Dightcn  a)4D  Ellis^  Mich.  la  Geo.  i.  where  a  ingcjuift, 
trial  was  refpited  from  Michaelmas  to  Eafter  terrn^  and  upon  ur-  ^^%^  «« 
ging  the  necejpty  cf  the  cafe^  the  Court  granted  a  rule  to  ftiew  caufe  j  JbVcommMl 
and  afterwards  the  trial  was  refpited  *  accordingly,  but  at  the  pradice  «« 
peril   of  paying  cojls^   if  the   defendant  then    defired    further  o»iytop»« 
time.     Rep.  of  Pruft.  in  C.  B.  45.  Trin.  2  Geo.  2f  Williams  v.  ft«m^ 
French.  tetm  to  an. 

other.  Rep* 
c'  *'ra«f^.  in  C.  B.  1x9.  Trin.  8  ft  9  Gfo.  1,    Stratford  ▼.  IMarfludl.  ■■  Thit  was  granted  opaR 

4i^... . :  ;.i  tlat  a  material  wtntjs  for  the  octeodant  w«s  gomi  tajea^  and  was  n§i  exffSed  kcme  tiil  Jtugujt 
licxi.     B<iines's  Notes  io  C.  B»  319.  Paicb.  %  Ceo.  a.  S.  C» 

7.  On  motion  to  put  off  a  trial,  becaufe  a  tnaterial  nvit* 
itefs  to  a  dad  was  heyond  Jeoy  it  was  objedied  that  this  might 
be  proved  by  parity  of  bands.  But  the  Ch.  Juftice  denied 
it,  becaufe  xht  delivery  of  a  d^ed  muft  be  proved.  To 
which  it  was  faid,  that  it  was  only  an  ordinary  writing.  But 
the  Court  faid  it  was  all  the  fame ;  and  the  motion  was  granted, 
I  Barnard,  Rep.  in  B.  R.  346*  Trin.  3  Geo.  2.  Smith  v.  Cap* 
tain  .... 

8.  AflBdavit  to  put  off  trial  was,  that  one  of  the  defendants 
material  loitneffes  nvas  talen  dangeroujly  ill  this  tnorning  ;  Jo  that  he 
could  not  attend  at  the  trial.  He  had  an  affidavit  likewije^  that 
notice  of  this  motion  was  left  at  the  attorneys  chambers.  But  the 
Court  faid,  as  it  does  not  appear  that  any  body  was  in  the  chambers ^ 
that  notice  was  not  fufficient.  Accordingly  the  motion  was  dit 
allowed,  Ch.  J.  abfent,  2  Barnard.  Rep.  in'B.  R.  58.  Mich, 
5  Geo.  %  Anon. 

9.  Affidavit  for  putting  off  trial  for  the  abfence  of  a  witnefs,  T***  "^^ 
was  only  that  the  witnejs  would  not  be  back  till  Auguf,  but  not  ed  that  be^ 
when  he  would  be  back  certainly  \  and  fo  a  rule  made  was  dif-  fore  notice 
charged.     But  upon   producing  another  affidavit,   that  it  was  ^^*\i}^ 
\erily  believed  the  witnefs  would  be  hack  in  September j  the  Court  «^f  «v^  1^ 
ht\A  this  affidavit  to  be  fufficient,  and  made  a  rule  for  ihewing  Roan  m 
caufe  whv  the  trial  fhould  not  be  put  off,  on  payment  of  colls.  ^^'^^^ 
They  faid  that  thefe  rules  are  always  drawn  up  on  payment  of  pUintiff*c 
coftf>  whether,  there  be  any  cofts  that  the  other  fide  are  at,  or  counfeiob- 
not.    2  Bjjn^ajd.  Rep.  in  B,  R.  294.  Trin.  6  Geo.  2.  Elliot  v.  ^if;^ 

Crifp.  not  wmch 

farther  of 
ffttftn  Tfrl ,  and  therefore  the  plaintiff  might  have  had  him  orer  by  the  time  of  the  trUI>  if  he  ha4 
tluHight  proper.    J  adgc  PMbyn  faid  the  plaintiff  could  have  tioproc^t  ta  hrw^  ban  bitb*r  \  accordingly 
flM  luk  wai  miok  abP»lvte«    %  Bariurd.  Re^«  in  B.  R.  50 j«  Su  C« 

10.  A 
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10.  A  motion  to  put  off*  a  trial  was  upon  t^fidavit  cf/evfrsi 
nmtneffes  behg  nvanting^  nvho  ivere  fwom  to  be  material  witnefTcs^ 
fis  he  believer.  The  motion  was  denied,  becaufe  it  is  not  fworn 
pofitively  that  'they  arc  material,  which  is  always  required ; 
for  that  the  Court  will  not  delay  the  plaintiff  without  manifeil ' 
caufe.  Rep.  of  Praft.  in  C.  B.  8i.  Mich.  6  Geo.  2.  Welbcrry 
V.  Lifter, 
^n^nwde  ' ' '  ^"^^  ^^^  made  for  plaintiff  to  (hew  caufe  why  a  trial  (hould 

•ffidAvir,  not  be  put  off  upon  the  (vKdavit  of  defendant's  vjifey  that  defendant 
that  to  his  ^as  gone  tofea;  and  A*  S.  a  material  witnefsy  asjbe  helieved^  tvith 
A.^B.  WW  a  ^^^'  Court,  upon  (hewing  caufe,  difcharged  tne  rule,  the  affi.- 
oMteriai  davit  not  being  fufficient.  Barnes's  Notes  in  0.6.314.  £aft» 
witncfs  for     *,  Geo.  2.  Gray  v.  Halton. 

Ihe  defend.     *  ' 

«nt.  And  thereupon  it  was  moved  to  put  off  the  trial ;  but  the  Court  refuied  to  make  any  rule  upon 
thit  affidamt,  becaufe  none  but  the  party  hmjelf  can  fwear  to  any  ptrjoiCi  b6ng  a  material  w'unefi* 
f  aones'e  Notes  in  C.  B.  313.     Mich.  7  Geo.  z.  Carter  v   (Jppingcon. 

So  on  a  motion  to  put  off  a  trial)  upon  the  defendant's  attorney's  ajjjdavihf  that  T.  Af. 
^Mij  a  mattr'tal  toitnefs,  and  was  beyond  Ttrk ;  and  tbatt  ke  could  not  have  bins  in  London  time 
anougb  f  gvoe  bis  eviitnce  upon  the  trial*  The  Court  faid  the  fettled  r&le  is,  that  the  de« 
lendant  mufl  make  affidavit  himfelf,  without  which  the  trial  is  never  puc  off)  therefort 
the  flootioft  was  denied*  Rep*  of  Pradi*  in  C.  B*  96.  HUU  7  Geo.  2*  Price  and  another  v« 
"Warren* 

'•[33O 

Barnes's  12.  On  a  motion  to  put  off  a  trial,  it  was  declared  by  the 

B*^?  !°S^    Court,  that  all  motions  for  reffiting  trials  ihould  be  made  2  days  at 
The  dijend^  Uqft  before  *  the  day  of  trial ;    and  in  the  prcfent  cafcy  the  motion 
M/  had       being  made   but    one    day   before   the    trial,  it    was   denied 
ft'^/i"   Rep.  of  ,Praa.  in  C.  B.  98,  pp.  Eaft.    7  Geo.  z.  Roberts  v 

iebt^  and        Downes. 
the  voitnefs 

fw§rn  to  be  abfent  was  material  as  to  that  matter  cnfy*  The  Court  were  of  opinion,  that  that  being  % 
collateral  defence,  and  as  no  trial  had  been  hitherto  put  off  upon  chat  account,  the  rule  muft  be  difcharged. 
Sach  a  motion  was  denied,  becaufe  by  the  courfe  of  the  Court  thefe  motions  rouft  be  made  at  leaft 
S  days  before  the  day  of  tiial,  and  becaufe  it  appeared  by  the  affidavit  whereon  the  motion  was  grounded 
that  the  witnefs  went  out  cf  town  after  notice  of  trial  gven  ;  fo  that  had  the  motion  been  made  in  proper 
time,  it  could  not  have  been  granted.  Barnes's  Notes  in  C*  B.  32Z.  Trln*  10  Geo.  2.  Bourne  t. 
Church* 

S.  P.  Barnes's  Notes  In  C.  B*  315.  Trin.  7  &  S  Geo.  2.  Roberts  ▼.  Ld.  Hiliiborough S.  P. 

Rep.  of  PraA.  in  C.  B.  105.  Trin.  7  &  8  Geo.  2*  Agar  v.  Hill. S.  P.  Barnes's  Notes  ia 

C*  B.  325.  Trin.  11  &  12  Geo.  2.  Sellon  v.  Chambcrlayne.— — Rep.  ofPra£l.  in  C.  B.  150.  S.  C. 
by  name  of  Sellen  v*  Chamberlain.— —Barnes's  Notes  in  C.B.  325,  326*  HiiL  12  Geo.  2.  Mar^ 
^daje  V.  Sbipmaxu 


(T.  e.  4)     Trial  put  ofF  or  ftopt.     In  what  Cafes^ 

thottgb  the  Jury  arc  ready. 

Br.  Venire     j.    JN  trefpnfs  after  ijfuej  the  defendant  has  aid  znA  venire  facias 
Ses*S  ^C^'  againft  the  jurors,  and  procefs  to  warn  the  prayee,  if  at 

the  day  thefberiff  returns  the  jury^  and  returns  the  prayee  nihil j  the 
inqueft  fliall  not  ftay  till  other  procefs  againil  the  prayee,  but 
fhall  be  taken  immediately  ;  and  fo  it  was.    Br.  Enqueft,  pL  X3 
cites  7  H.  4.  31,  32, 

2.  Mnque/t 
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2-  Enqutjl  nnms  fivwn  behvien  the  king  and  a  felon  vpon  an  mdiB^ 
ptentf  and  becaufe  the  roll  thereof  was  not  ready  in  court,  they  were 
fuSered  to  go  at  l^rge  \  and  the  next  day,  Avhen  the  record  came^ 
they  were  Jkvorn  agaiHy  as  if  they  h&a  not  appeared  beforet 
Br.  JurorS)  pi.  6.  cites  7  H.  4.  39. 

3.  Where  the  jury  appear  full,  the  parties  by  ajfent  cannot  have 
day  given  over  to  the  jury  ;  but  may  ha^fi  them  demandm  again  and 
caufe  one  to  make  default,  and  then  day  (hall  be  given  over.  Nota* 
Br.  Jurors,  pi.  15.  cites  4  H.  6.  6. 

4.  Pracipe  quod  rcddat  by  2  againft  A-  who  are  at  iji/e,  and  at  S.  P.  mcs* 
the  day  of  the  itwueji  the  tetiant  pleaded  a  releafe  of  the  one  of  all  aBiofis,  ^^\ '  ?* 
and  prayed  that  the  inqUeil  (hould  ftay  againft  the  other.     Sed  onl/to  dM 
non  allocatur;  for  the  one  may  be fummoned  and  fevered  ;  and  there-  moiety.  Bf. 
fore  the  releafe  ihall  not  prejudice  the  other.     Br,  Enqueft,  pi.  87.  ^o^fc^'^^; 
ptes  10  H.  6.  ^,  10.  H.  6.  9. 

aod  Fitzh.  Inqoefty  pi.  x4» 

5.  Note,  It  was  held,  that  where  effoin  was  cq/l  upon  bill  in 
cujiodia  marefchalli  at  the  alia{  venire  faeias,  fo  that  the  Court 
would  advye  for  doubt,  there  the  jury  Ihall  not  attend  it,  but 

ihall  depart  and  fhall  *  come  again  by  procefs  at  another  day  *  Otlg.  !• 
when    they   arc    rcfolved.     And  ^  it    feems    that    day  fhall   be  ('^«»«»)^ 
continued  againfl  them   by  the  rolL     Br.  Enqueft,   pi.  36.   cites 
5  E.  4.  70. 

6.  In  trefpafs  againfl  2,  the  one  pleaded  not  guilty,  and  the  other  So  where 
pleaded  excommunication  in  the  plaintiff'  after  the  Iqft  continuance,  y*ythetk^ 
judgment  if  he  fhall  be  anfwered,  there,  notwithftanding  that  ItfaJII^^^ 
the  jury  be  ready  upon  the  iiTue,  it  fhall  not  be  taken,  but  fhall  ipwryintbt 
be  rcfpitcd  ////  the  difability  of  the  perfon  be  tried.     Br.  Trefpafs,  pi.  P^fi^fifftfim- 
165.  cites  15  E.  4.  25.  Per  Choke  and  Littleton.  nuJaiht 

ttefepleas  go  to  the  perfon  ;  per  Chokeand  Littleton.     Br.  Trefpafs,  pi.  T65.  cites  15  £.  4.  35. 

*)*  But  where  the  one  phadt  to  tbt  Iffiit  a  pita  fvtkhgoes  to  parcel,  and  procefs  tonti-  ues  to  the  ^aheai  totm 

pMS,  and  then  the  other  appears  ard  pltads  a  plea  tvbicb  goes  to  all  i  yet  the  procefs  (hall  be  continued 

againfl  the  firft  jurors,  notwithftanding  the  plea  goes  to  all :   per  Choke  and  Littleton.     Br.  Trefpalt, 

pi.  165.  cites  15  £.  4.  25, 

tC33^3 

7.  Trefpafs  upon  5  ij.  2.  they  were  at  iflue,    and  the  plaintiff 

and  the  tnquefi  appeared,  and  it  was  fbewnfor  the  defendant  that  he 
was  in  prifon  in  London  upon  plaint,  and  prayed  refpitc  till  the 
next  day  :  and  becaufe  it  was  true,  and  the  matter  great,  it  was 
granted  ex  affenfu partium  \sf  juratorum.  Br.  Inqueft^  pk  46.  cites 
%\  £.  4.  18. 

8.  No  exception  (hall  be  allowed  for  flaying  the  inquefl  unlefs 
it  be  an  apparent  fault,  and  not  a  doubt  only.  Arg.  3  Le*  23  7^ 
pl«  '^'i6n  in  cafe  of  Broughton  v«  Prince. 


^3«'  CtiaL 


(U.  c)     Inqueji.     In  what  Cafes  the  Inqueft  remains 

for  Default  of  Jurors . 


Br.  Paa,  [j,  Tj  ao  ^^  he  to  he  tried  hy  2  counties^  if  only  one  gf  one  county 
;ms!c.!1  appearsj  though  a  full  inquejl  appears  from  the  otber^  yet  the 


•  Br.  Paa. 

■el, 

Tfiait  per  inqueft  {haU  remain  for  default ;  for  they  cannot  try  this' which 
^^\  7'*  is  in  the  other  county.  48  E.  3,  30,  •  48  Aff.  c.  Ad» 
t'"^         judged.] 

Trial!  per  2.  [And]  when  an  ifluc  18  to  be  tried  by  2  counties^  there 

Jais,  71.  0f/g£/  /^  ^^  6  jurors  of  one  county  and  6  of  the  other  to  try  it. 
\  BrV.fne,  4B  E.  3.  30.  49  E.  3.  I.  b.  48  Aff.  5,  f  49  Aff,  I,  Ad* 
b|.  77.  ciief  judged.] 

And  the  inqueft  fhall  not  be  tak^n  till  fo  msny  of  the  one  poanty  apd  fq  ipaiiy  of  the  pther  appear  afi4 
#re  iWorn*     Br.  Enqocft,  p|.  66.okes  49  Ad*.  1.  ar.d  30  AiT.  42. 

[3,  -Bi//  fee  contra  4  H.  4.  i.  Quaere, whether  4  of  one  county 
and  the  refidue  of  the  other  will  ferve.] 
Trials  per  [4.  jindiee  7  H.  6.  40.  Admitted  that  where  one  inqneft 
f«  ***\  L'*  ^^  returned  out  of  a  franphife^  and  the  other  out  of  guildahUy  that 
thercooght  4  of  ^^^  guildable  and  8  of  the  franchife  arc  fufficicnt.  But 
to  be  6  out  there  he  prayed  a  6  tales>  becaufe  he  dared  not  to  take  the 
^  the  fran-  remnantj 

«iiie  and  0  «f  * 

9«to£  the  guildable. 

[5.  If  an  inqueft  be  returned  for  land  in  guildahle,  if  It  appears 
by  examination  that  part  of  the  array  was  returned  hy  a  bailiff' of  0 
franchife^  by  which  it  tr  quafhed^  becaufe  the  {heriff  does  not  men- 
tion itj  all  the  pannel  {hall  be  quaihed^  and  the  inqueft  not  taken 
pf  th<;  refidue.     1 7  £•  3.  50.^ 
Br.  Instil,       [(5,  If  2  pannels  are  returned  in  affife  hy  feveral  bailiffs  tffran 
Slcll!Il!f  rAj/ix  to  try  an  iflue,  and  one  pannel  makes  default^  the  iffue  fhall 
Trials  per      not  be  tried  by  the  other  pannel  only;  for  the  jurors  in  one 
Fail,  71,      franchife  cannot  make  the  view  in  the  other  franchife.    30^8!  42, 
^^'•^  Adjudged.] 

7.  If  affife  remains  for  default  of  jurors,  there  if  the  plaintiff 
teftifies  that  the  jurors  .are  in  the  vill  which  were  fummoned  to  be 
in  this  affife  J  and  proves  it  by  oath  of  the  bailiff y  they  (hall  \itfwom 
mtwithftanding  that  they  wen  not  firfl  impannelled\  qujtre  inde  at 
this  day.     Br,  Jurors^  pi.  24.  cites  26  £.3.  i. 
r  j^^  ^        &.  If  a  venire  is  awarded^  and  they  do  not  go  to  trial  the  next 
3  New.  Abr.  affifes,  but  it  lies  for  feveral  terms ^  the  continuance  may  be  made 
»47-  are  the  /u  ^  vicecomes  non  mi/it'  breve ;  but  if  a  nifi  prius  be  awarded,  and 
JJ2|^J~     fome  of  the  jury  appear ^  and  the  pannel  be  not  full  fo  that  the  trial 
is  not  carried  on,  they  only  enter  thofe  of  the  jury  that  appeared^  et 
alii  non  venerunt  ideo  refpeiluentur  to  the  next  term,  pro  defeBujut^i 
and  at  the  day  in  the  next  term  they  award  an  alias  difiringas 
to  the  next  affifes  with  a  nifi  prius  till  the  next  term.    Q.  Hift^ 
C.  B.  66^ 


(X,  c)    Jurors.    Inqucft.     Haw  many  Juron  ought 
to  be  returned.    And  by  bow  many  Jurors  the  Jffue  ' 
ought  to  be  tried. 


C 


4 

f  •   T  N  attrnfitf  if  the  ijjue  he  upon  a  matter  out  of  tbepoittt  tf  the  Br.  Trials 
*  dttaiftt,  as  upon  a  pica  of  nontenure,  the  trial  (hall  be  by  P''^33«tCT 

12  juion.    2i£.3*  10.  b.]  s.p.   B«k 

the  jurjr  in 
sttunty  calkl  die  fnad  joiy*  awft  be  S4*    Triab  fa  Pa!i»  ys.    (Si<)  citM  Fiodu  41a*  •sd 

4S5* 

[2.  In  a  writ  to  inquire  ofwafie,  the  {heriflTmay  inquire  of  it  iy  C10.C.414. 

1 3  jurors ;  for  it  is  but  an  inqueft  of  office.  Mich.  1 1  Car.  B.  R.  ^  f,tc^* 
between  Fitch  and  Kingb.    Adjudged  in  writ  of  error  as  to  this  Mich.  1 1 
point*    Intratur.     9  Car.  Rot.  2 13. J  Car.B,R* 

S.  P.  afligMd  for  error ;  for  that  it  it  aot  like  to  otHer  write  of  inquiry,  where  it  it  Qfutl  to  have  mof« 
than  12  at  the  fberiflT*!  pfeafure,  becaufe  that  it  bet  a  mere  inqeeft  of  office ;  bot  here  it  its  verdiA,  an4 
anneture  of  ejrerdidy  whereof  an  atumtliesy  and  cites  3  H.  6.  29.  Scd  adjomatnr,  nothing  being 
fiii  t*  k  bf  cfac  CtMfe  Ibid.  432.  pL  24.  HIU.  zi  Car.  B.  R.  S.  C.  bot  wthing  menTtttned  ai 

to  chit  poiat* 

[3.  [And]   upon  fuch  writ,  the  flicriflF  may  inquire  by  6  1    ■^>'*i 
•r  8  jurors,  or  any  other  number  under   12.    Fitzh.  -Na.   Br.  ,^^^^Z^\ 

"7.  (C)j      .  ^-77^ 

[4.  In  a  'm&rit  of  rights  if  the  ijue  he  joined  upon  the  mere  right    ^^\ 

the  4  knights  who  are  the  eUfors^  may  ekB  and  return  20  more  to  Mich.  ^ 

tbemf elves y  though  the  writ  of  venire  facias  is  to  eleBdefeiffis  bt  atiis  Car.  B.  R, 

X2»  i^c*  for  fo  it  is  in  every  ordinary  venire  facias  12,  &c.  and  s'^  ^ 

yet  24  are  ufed  to  be  returned.   P*  15  Car.  B.  R.  between  *  the  thenof  tfac 

King  and  Driden,  and  others.    Per  Curiam  adjudged  good,  and  Court  wouiA 

then  divers  precedents  {hewn  accordingly,  fcilicet,  P.  3 1  El.  be-  jjjj*""^ 

cween  Pigot  and  Chapman,  Br.  94.  Mich.  43  &  44  EL  B.  pu  t'< 

between  Andrews  and  Cromwell.    Rot.  176.  22  £1.  the  dif-  15  car. 


574* 


ftringas  between  Foliambb  and  Leeks.    Old  Book  of  En-  ^t^p,^ 
tries,  103.  Droit  de  Advowibn,  5.]  doetnotap 


Ibid.  583.  |>1.  10.  S.  C.  bot  S.  P.  does  not  appear.— «-To.  452.  pi.  5.  HiU.  15  Ctr.    thg  KmB 
V.  KiMOSMiLpy  Db&yoxKj  ft  aL  S.  C.  bnt  S.  P*  cfoei  not  appear. 


[5.  But  Old  Entries,  title  Difclaimer,  2.  [there  (hall  be]  only  Jon 
t6  with  the  4  efliors,  fcilicet,  12  to   them;  and  there,  title  ^JIS  of  right 
Droit,  X.  the  efliors  eleft  to  them   12,    &c.    and  fo  Fitzh.  which  Ucau 

Droit,   66.1  fcd  the  grand 

''  aflifef  there 

m«ll  be  i€  (▼1^.)  4  luiightt  and  12  others.     Trials  per  Pais,  72.  (82.) 

^  [6.  In  a  writ  of  right,  if  the  iffue  be  joined  upon  the  mere  Seethe notet 
right,  there  may  be  any  number  of  jurors  jivorn  above  12,  net  ex-"  •"P'*4» 
cee£ng  24  (as  it  feems)  to  try  the  iffue.  P.  15  Car.  B.  R.  between 
the  King  and  Driden,  and  others,  in  writ  of  right  of  advowfon,    [  334  J 
the  4  knights  ele^ors,  and  1 2  more  of  the  pannel,  in  all  16,  fworn 

so 
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to  try  the  ifluc,  and  they  tried  it  accordingly ;  and  adfudged  ffood, 
Intratur.J  jo© 

( 7.  And  the  Court  faid  if  there  arc  only  I2  f>^om  they  may 
try  it,  and  fo  if  more  than  16.  But  the  ufual  -^ourfe  is  /r*  // 
hy  16.]  '  ^ 

8.  Inqueft  ought  to  be  full  without  the  witnejes^  and  if  any  of 
the  witnclFcs  are  returned  upon  tne  inqueft,  they  fhail  be  ouftedj 
and  if  the  inqueft  and  the  witnefles  cannot  agree,  the  verditi  of 
the   inqueft  only  fhali  be   taken.     Br.  Enqucft,  pL  61.    cites 

2^^  Afl'.  II. 

9.  Grand  Jury  Jhall  be  always  more  than  \  2,  as  it  fcems,     Br. 
'    Droit  de  Redo,  pi.  18.  cites  39  E.  3.  2. 

10.  In  affife  it  appears  that  when  vifne  is  awarded  of  two 
counties^  that  each  fierijf  Jknll  return  24 ;  for  it  is  faid  there  that 
the  (hefifFf  of  both  counties  fhould  have  returned  a  full  panncl, 
and  of  the  one  county  came  16,  and  of  the  other  county  came 
but  one  j  and  fo  it  fecms  that  each  flieriff  fhall  return  24  ;  and 
it  appears  there,  that  6  of  the  one  county  and  6  of  the  other 
county  fliall  be  fworn  to  try  the  iffue.  Br.  Pannel,  pi.  15.  cites 
48  Aft  5. 

J.  p.  Tenk.  1 1.  In  venire  facias  the  fhertff  returned  the  names  of  1 2  only^ 
17a.  pi.  .i|.  upon  the  back  of  the  writy  and  rtot  in  a  fchedule  as  ufualy  and  he 
If  judgment  fcturncd  venire  feci,  and  not  executio  ifHus  brevis :  and  all  the 
exception  juftices  of  both  places  agreed,  that  they  would  not  change 
a' ril^^A  ^  ancient  courfe  for  mifchief  which  might  come;  for  j^  ra 
tmhJrtl'  ^"h  P^^^  *^  returned,  none  Jhould  have  jury  without  a  tales,  if 
tomo/apan-  any  were  challenged  i  by  which  they  caufed  the  (herifF  to  amend 
A^°^  dVid  ^^  return  in  pain  of  amercement,  and  yet  the  writ  is  venire  fac. 
^iie'l^oughs   12  liberos  &  legales  homines,  &c.    Br.  Retorn  de  Briefs,  pi.  84. 

for  the/tf.      cites  2  H.  7.  8. 

tutefttft  lb* 

Ptrtff  fiyall  rttum  no  more  than  24,  and  does  not  fay  be  Jbali  not  ntun  Uft'\  and  before  that  ftatute  die 

number  waa  indefinite,  and  not  afcercained.     2  Show.  309.  pl>'317«  Tiin.  35  Car.  2.  B.  R.  Stop'- 

ford  V.  Haughton 

*»  » 

But  Bend-  12.  The  4  Icnights  ought. not  to  return  of  the  grand  affife  more 
SThad  fien  ^*^«  ^ '  pcrfons  befdes  themfelves  ;  by  all  the  juftices.  Dal.  68^ 
14  returned    pL  36.  6  Eliz.  Squirrey  V.  Reade. 

of  the  grand  / 

affile,  befides  the  efliors.     Ibid.  69.  ■  Mo.  67.  pi.  i3i.  S.  C.  that  they  ought  to  return  xi  oniy, 

befidcs  thci&felves  \  and  diat  Bendlowes  £ud  be  bad  feen  14  relumed. 

13.  In  the  ven.  fac.  there  were  25  retursted,  and  at  the  nifi 
prius   12  were  fworn,  whereof  the  l^th  perfon  was  one.     It  was   - 
held  that  this  was  a  mif-trial,  and  not  aided  by  the  ftatute  of 

{'eofails  ,•  but  if  the  25th  perfon  had  not  been  fworn  the  trial 
lad  been  well  enough,  and  aided  by  the  ftatute.  Cro.  J.  647. 
pi.  14.  Mich.  20  Jac.  B.  R.  Calthrop  v.  Newton. 
Cn>.C.  223.  14,  Upon  the  ven.  fac.  23  only  were  returned,  and  a  tales 
aliVic  trial  '^^^  awarded,  and  12  fwortu  The  plaintiff  had  a  verdi^l,  and 
was  by  10  it  was  held  well ',  for  according  to  Tirrel  and  Gardiner's  cas£j 
oftheprin-  j  Rep.  [37.  a.]  if  12  "of  the  principal  pannel  appeared,  the 
md  a  of'Sf  ^^^  M  been  helped  by  the  ftatute  i8  EUz.  and  there  is  no  dif- 

ference 
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•  •    • 

ference  in  the  talcs,  bccaufe  it  is  the  default  of  the  flierilF,  arid  uies.    An< 
the  verdift  is  by  12.    Jo,  245.  pi.  4«  Trin.  7  Car,  B.  R.  Sanckill  Crookc  j. 
v.Stockcr-  r***^2Pi" 

Dion  at  Arttp 
that  where  the  trial  is  by  ii  of  the  princii>a],  it  it  good  ;  but  if  12  of  them  were  not  fworn,  it  is  aot 
good.     Bttt  afterwards,  upoo  conference  with  the  judges,  the  greater  part  of  whom  conceived  it  to  bt . 
only  a  miizttani^   aad  aided  by  the  ftatute   of  x8  Eils.  and   21   Jac.  it  w»  adjudged  for  the 
flaintiif. 

15.  An  iffue  in  Jebt^  in  an  inferior  court  in  Cornwall,  was  tried    [  33  j  J 
9nly  by  6jurerSi  an^d  upon  a  writ  of  error  brought  it  was  infilled, 

that  the  trial  was  returned  to  be  made  Jecunium  confuetudinem 
.  curiae  a  tempore,  &c.  and  fo  no  error.  But  all  the  Court  held 
the  cuftom  void,  and  againft  the  common  law  \  and  Jones  faid, 
that  though  tn  jome  parts  of  Wales  fuch  trials  are  by  6  only,  that  is 
hy  reafon  oian  aEiof  '^f^  H.  8.  which  appoints  that  trials  may  be  by 
6  only,  where  the  cuftom  has  been  fo  j  which  proves  that  when 
they  were  united  to  England,  and  to  be  governed  by  the  laws  here, 
fuch  trials  could  not  be,  unlefs  provided  for  by  parliament,  and 
fo  judgment  was  reverfed.  Cro.  C.  259.  pi.  3.  Trin.  8  Car.  B,  R, 
Trcdymmock  v.  Ferryman, 

16.  Error  upon  a  judgmertt  given  in  the  court  of  Newcaftle, 
exception  was  taken,  that  the  venire  facias  is  awarded  to  return 
24  jurors,  and  12  tried  the  ijfue.  It  was  adjudged  per  Cur. 
that  this  trial  was  lawful,  and  if  23  had  been  returned,  and  12 
tried  the  iiTue,  this  had  been  good  \  and  judgment  affirmed  by 
Barkely  and  Croke,  (abfente  Jones,)  and  he  confented  to  it. 
Jo.  357.  pi.  7.  Hill.   10  Car.  B.  R.  Gibfon  v.  Linly. 

17.  On  a  writ  of  error  to  revcrfe  a  judgment  in  aflumpGt, 
it  was  affigned  for  error,  that  there  were  1 8  returned  upon  the 

•jury,  and  but  2  of  them  tried  the  ijfue  ;  and  judgment  was  reverfed 
accordingly,  niucaufa,  &c.  Styl.  33.  Trin.  23  Car.  Chadly  v* 
Stinch. 

18.  If  13  jurors  are  by  miftake  f4born^  the  fwearlng  of  the 
laft  of  the  13  is  void,  and  the  other  12  (hall  ferve.  2  H.  Hill* 
PI.  C.  296. 

19.  If  only  II  be  fnvorn  by  miftake,  no  verdift  can  be 
taken  of  the  11,  and  if  it  be,  it  is  error;  and  fo  in  a,  pre- 
fentment.  But*if  12  be  recorded  fworn,  no  averment  lies 
that  one  was  unfworn.  2  H.  Hift.  PI.  C^  296.  cites  Lamb.  Juf- 
tice,  395 . 

20.  3  Geo.  2.  cap.  2.5.  f  8-  enafls,  That  tl^  number  of  jurors 
to  be  returned  for  trial  of  ijfues  at  the  ajjifes  in  England  fhall 
not  be  lefs  fhmn  48,  mr  more  than  72,  'without  dire ff ion  of  the 

judges  anointed  tq  go  the  circuit,  or  one  of  them ^  by  order  under  their 
bandsm 

S,  9.  That  in  the  grapd  fe/fions  in  IFales  the  nufftter  fball  not  be 
lefs  than  I  a,  or  more  than  15,  without  the  direclion  of  the  judge  of  * 
the  grand  feffions^  by  rule  of  court. 

S,  10.  That  in  the  counties  palatine  of  Chcjler,  Lancafler,  and 
Durham,  the  number  fhall  not  be  lefs  than  48,  nor  more  than  72^ 
tvithout  direclion  if  the  judges. 

2  '21.  The 
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l^cf.  of  It.  The  Aeriffs  of  Worccftcr  had  returned  to  the  venire  fii- 

C^^R^sTc.  ^*^^  ^'^^  names  of  24  jurors  only,  though  48  at  leaft  arc  required 
•cmdiiigtv.  hy  the  ftatute  3  Geo.  2.  But  before  the  habeas  corpus  returned^ 
•perceiving  their  miftake,  returned  to  it  the  names  of  48  jurors^ 
und  plaint^ proceeded  to  triaL  Defendant  made  no  defence,  but 
moved  to  fet  afide  the  verdi£l.  Per  Cur.  though  imperfe^  rt- 
turns  may  be  helped  by  the  (latute,  yet  here  the  fault  is  in  the 
matter  ot  fad  ;  the  return  of  the  habeas  corpus  muft  be  of  the 
fame  jurors  fummoned  on  the  venire  facias.  The  verdi^i  was  fet 
tfide.  Barnes's  Notes  in  C  B.  343 ,  344.  Trin.  1 1  &  12  Geo.  2. 
Penrice  v*  Jackfon. 

[336]  (X.  c.  2)    Juron Jwom.    [Ilofv.} 

£1.  CTTHRE  E  Jurors,  in  the  beginning  of  the  pannel,  were  not  re^ 

-*    turned  by  negligence  of  the  fheriff^  and  4  a/ier  them  werf 

Jkuorn,  and  then  by  advice  the  Jheriff  puts  in  the  3,  of  nuhom  one 

appears  i  yet  becaufe  they  were  paft  the  3  who  were  left  out,  they 

go  on  with  the  pannel  to  ti,  and  there  were  no  more  after  the 

name  of  him  who  appears ;  and  therefore  they  began  de  novo  from 

the  head  of  the  pannel,  and  were  fworn,  and  then  he  who   ap* 

peared  was  fworn  alfo.     37  H.  6.  12.  b.] 

Tn»!i  pr  [2.  If  a  pannel  be  returned  out  of  2  counties,  when  one  of  one 

(SiO^**      county  is  fworn,  another  of  the  other  coyxaij  Jball  be  fworn,  and 

fo  interchangeably  till  the  I2  are  fworn.      4  H.  4.  x.    ix  H. 

4.  ^30 

TrfiUi  ptr  [3.  [&]  if  one  pannel  be  returned  by  the  bedliff  of  a  franchife, 

^**»  7»«      and  another  pannel  by  the  fheriff,    there   fliaU  be   one   fworn 
^  ^''  of  the  franchife,  and  then  of   the  guildable,  and  fa  on,  &c. 

7  H.  tf.  40.3. 
Xk.Siiqueft,       [4«  If  the  inqueft  befwom^  and  becaufe  the  roll  of  the  entry  is  noi 
fL  1 5.  cite*    in  court,  if  the  jury  be  fuffered  to  go  at  large  till  another  day,  they 
^u^*Mn  ^^"  he/wr«  denovo.     7  H.  4.  39.] 

«f  S4ony,  and  the  record  wm  not  in  cmirt.-—— Trials  per  Paji>  72.  (Si.) 

fy.  A   man  brings  feverifl  fomtedons  againfi  one  man,  of  fev^ 

rat  moieties,  as  heir  to  feveral  ancejiors  upon  one  gift,  and  the  ijfue 

for  both  was  upon  the  gift,  and  the  jury  was  chofen,  tried,  and 

fworn  upon  the  one,  and  at  another  time  demanded  upon  th^ 

other  iflue  chofen,  tried,  and  fworn.     21  £.4.  25.] 

6.  A.  is  indiSed  of  high  treafon,  and  arraigned  upon  it,  ahd 
fime  of  the  jurors  fworn ;  and  becaufe  there  was  not  a  full  jury, 

they  were  adjourned  to  another  dav ;  at  that  day  a  full  jury  ap- 
peared ;  they  who  were  fworn  before  fiiall  be  fworn  again^ 
Jenk«  no.  pi.  lo. 

7.  In  cafe  of  trial  by  medietas  linguar,  the  denizens  and 
the  aSens  ought  to  be  fworn  alternately,  beginning  with  a  de* 
niaen*  Cro.  £•  8i8.  pL  lo.  Pafch.  43  £Hz.  .B.  R.  Goodwin  v. 
Meuntenaight 

8.  On 
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8.  On  an  indl£lmct]t  fi  jurors  appeared  and  vjere  fwom^  bttt 
tne  Hvas  challenged  by  the  prifonevy  and  the  trial  put  ofF.  At 
another  day  upon  a  tales  one  of  the  jurors  fworn  before  was  chai" 
ienged  for  the  queen  for  a  caufe  in  e£e  the  firji  day  $  and  therefore 
was  not  allowed.  It  was  agreed  that  the  jurors  fhall  be  fos)om 
asthtyfand  in  the  pannel^  without  having  any  refpcft  to  thofe  that 
were  fworn  before.  Yelv.  23*  Mich.  44. &  45  E^^^-  S*  ^* 
Wharton's  cafe. 


(X.  t.  3)     Jurors.     Toid  by  whom,  and  in^  what 

Cafes* 

!•  1 N  an  aAion  .on  the  ftatute  of  hue  and  cry,  the  jurors  gave  ^  I*y  ^» 

*  ^fpecial  verdi6fy  by  reafon  of  a  doubt  which  they  conceived  s?cf  but* 
Upon  the  miftaking  of  the  parifh  in  the  plaintiiF's  declaration ;  not  S.  P» 
the  Court  ordered  thut  the  plaintllF  alone  (hould  pay  the  charges  \ 
for  the  matter  which  here  is  found  fpecxally,  is  not  any  doubt, 
but  is  out  of  all  queftion,   it  being  clear  that  the  aftion   is    t  337  3 
Well  brought ;    and  fince  the  hundred  is  charged,  the  miftaking 
of  the  parifh  (hall  not  hurt.     2  Le.  174,  175.  pL  2X2*  Pafch« 
29  Eliz.  C.  B.  Shrewibury  v.  Afhton  Hundred. 

2.  EjeBment  was  appointed  for  trial  at  bar  by  a  jury  of  Wilts, 
and  a  venire  returned,  and  the  jury  fummoned  ;  but  before  the  day 
the  parties  agree ;  the  fummons  not  being  countemuindedy  feveral  of 
the  jury  appeared.  It  was  moved  that  they  might  have  their  charges; 
and  thereupon  ordered  that  the  attornies  on  both  fides  fhould  pay 
them  between  them,  as  was  ufual  in  other  like  cafes,  as  the. 
Court  faid.  2  Show*  248.  pL  252.  Mich.  34  Car.  2.  B.  R. 
Caldicot  V.  Pembroke. 

3.  Where  2,  juror  is  withdrawn^  both  parties  ought  to  pay  th© 
cofts  equally;  but  on  a  nofifuit  the  plain tiflF  pays  all  the  cofts» 
Per  Cur.  Comb.  75.  Hill.  3  &  4  Jac.  2.  B.  R.  Anon. 

4.  The  jurors  that  appear  at  a  trial  ihould  not  have  their  charges 
adlowed  them,  if  the  caufe  be  not  tried  for  tvant  of  jurors*  Pafch. 
i6s2.  B.  S.  For  their  appearance  is  of  no  benefit  to  any  body  v 
and  therefore  it  is  no  reafon  they  (hould  receive  any  recompcnce. 
2  L*  P.  R.  125.  tit.  Jury  and  Jurors. 

5.  A  day  being  appoijited  for  a  trial  at  bar  bfa  Dorfetfhirejury^ 
Ae^ri^  by  the  order  of  the  plaintiff  countermanded  all  the  jury^ 
wen  againft  the  gree  of  the  defendant,  who  now  prayed  a  trial, 
which  was  now  imnoflible,  for  the  Court  in  fuch  cafe  will  not 
fupply  the  jury  with  a  tales  de  circumftantibus,  but  oflered  to 
nonfult  the  plaintifF  on  record ;  and  direfled  that  the  defendant 
fhould  contribute  to  fatisfy  the  3  jurors,  who  appeared  to  the 
intent  that  they  (hould  continue  to  be  indifierent  between  the 

J  parties,  and  referred  it  to  the  fecondary  to  examine  and  tax  cofts 
br  the  defendant,  in  fatisfaAion  of  his  trouble  and  expences. 
2  Sid.  77*  Pafch.  1658.  B.  R.  Hunt  v.  HoUis. 

VouXXr.  B  b 


3B7  Ccijn. 


(X,  e.    4)      Jurors   withdrawn ;    in  what   Caf€8# 
And  of  a  new  Diftringas,  and  to  what  Perfons. 


I.    A    Juror  nvas  challenged^  and  Hutthdrawn  j  and  upon  a  talet 
•^^  awarded^  and  procefs  againft  the  other  jurors,  he  appeared 


So  In  tref. 
pzh  jurort 
^erc  chal-  n.    t  -  -  -  1  •~"i     • 

tfcnged,  and  amongft  them,  and  was  ftvorn  and  tried  the  ijfue ;  and  this  being 

he  jury  re-  nioved  in   arreft  of  judgment  it  was  held  erroneous^  and  the 

defcftuju!  judgment  was  (laid.     Gro,  Eliz.  i88.pL  15.  Trin,  32  EHz.  B.  R. 

raror%  and  Hungate  V.  Hammond. 

aftrrv^'arda 

a  new  diHriogas  with  a  nifi  prius  was  awarded  againft  the  fame  jurors  who  were  withdrawn  Be« 
fore;  and  feme  cf  them  who  were  withdrawn  appeared  ar.d  tried  it.  AW  the  juftices  held 
dearly  that  it  was  a  miftrial,  and  not  aided  bv  any  of  the  ftatutes  of  jeofails  ;  whereupon  a  venis« 
facias  de  novo  wa»  awarded  to  have  a  new  trial.  Cio.  £•  430.  pi.  34..  Mich.  37  U  3S  Elii.  B.  R. 
Maor  v«  Vaughan. 

2.  -B///  in  ejedlment  at  nifi  prius  6  of  the  jurors  were  challenged^ 
and  withdrawn,  and  the  jury  remained  pro  defeftu  juratorum. 
At  the  next  aflifes  a  new  di/lringas  was  awarded  agc^njl  all  the 
firjl  jurors ;   and  at  the  nifi  prius  the  trial  was,  by  fome  of  the 
jurors y  returned  on  the  old  pannel,  and  by  others  returned  on  the  tales  s 
but  mne  of  thofe  withdrawn  before  did  try  it.     It  was  moved  that 
the  diftringas  was  mifawarded ;  for  it  ought  not  to  have  been 
of  any  of  thofe  who  were  withdrawn.     But  the  Court  held> 
that  this  being  only  a  judicial   procefs  which  was  awarded^ 
againft  them  where   it  fhould  not,  is  only  the  default  of  the 
Court,  and  ihal]  not  prejudice  the  plaintiff;  that  the  trial  was 
good  at  the  common  law,  it  being  by  lawful  jurors,  and  it  is 
helped  by  the  ftatute  of  jeofails,  it  being  only  a  miiawarding  of 
procefs.     Cro.  Eliz.  429.   pL  33.  Mich.  37  £r  38  Eliz.  6«R. 
Whitby  V.  Marfhall. 
C  338  3         3*  AyW(?r  wasy^twrw,  and  heard  part  of  the  evidence,  and  thett 
fellftcky  and  then  another  wasfworn  by  confent  of  the  plaintiff  and- 
defendant,  and  the^Gck  juror  was  withdrawn.     Palm.  41 1,  rafch. 
I  Car.  B.  R.  Jeffrys  v.  Tindall. 

4.  In  capital  cafes  a  juror  cannot  be  withdrawn,  though  all 

parties  confent  tp  it.     But  in  criminal  cafes,  not  capital,  a  juror 

may  be  withdrawn  if  both  parties  confent,  but  not  otherwife. 

And   in  all  civil  caufes  a  juror  cannot  be  withdrawn  hut  by 

confent  of  all  parties.    Carth.  465.  Mich.  10  W.  3.  B.  R.  in 

cafe  of  Chedwick  v.  Hughes,  fcid  by  Holt  Ch.  J.  to  have 

been  the  opinion  of  all  the  judges  of  England  upon  a  debate 

between  .them  at  the  fittings  in  Weftm.  9  Nov.  1698.    in  a 

cafe   of    perjury  tried  before   him,    between  the  King   and 

Perkins. 

In  this  cafe        j,  A  juror  was  withdrawn  from  the  pannel  by  confent  of 

Cro"!V3o.  *^^  portiesy  with  intent  that  the  trial  might  for  that  time  go  off 

(which  fee*  pro  dcfeftu  juratorum  5  ^nd  the  reafon  was,  that  it  was  ftccef- 

fupra  in  the  fary  for  the  jury  to  have  a  view,  and  fo  he  being  the  laft  in  the 

Xuu)^m    P*J^^el  wis  withdrawn,  and  thi«  reafon  was  entered  on  the  re- 
cord. 
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cord*^    Upon  trial  of  the  caufe  at  a  fubrequent  time  the  fame  c^fc*'  an<J. 

C?r  was  upon  tlie  panncl,  and  tried  the  caufe*     In  writ  of  error  ^"f  ^^^ 
ught  on  the  judgment^  this  matter  was  affigned;   but  the  watanfwer. 
Court  were  clear  in  opinion,  tliat  it  was  not  error ;  and  judg-  ^^  t^»^  t^*' 
menf  was  afErmtd,     10  Mod.  390.  Trin.  3  Geo.  i.  B.  R.  Huet  "ftiy'^from 
V*  Bainard.  this  \  toi 

that  vm  the 
cafe  of  a  perfoo  challenged  as  not  indifferent,  and  that  challenge  allowed  of  by  the  Courts  which 
Mnounts  to  a  kind  of  judgment;  and  therefore  as  long  as  it  flood,  though  the  caufe  upon  which 
that  chalteoge  was  founded  ceaM>  the  perfon  was  incapable  to  try  the  caufe ;  whereas  here  the  juror 
ia  withdrawn  from  the  panoel  by  content  of  both  fides,  for  no  other  reafon  but  that  the  caufe 
may  be  put  o/F,  pro  dcfe£lu  juratorum  j  and  therrfore  a  perfon  fo  withdrawn  is  tx>  be  confidered 
«s  if  he  had  never  been  recuincd^  and  coofcquently  no  more  un£C  to  try  the  caufe  than  any  other* 
10  Mod.  390,  391.  « 


(X.  e.  5)     Jurors  difcbarged^    by  another  IJfue  being 
pleaded^  and  fo  riie  firft  Iflue  waived. 

I.  XXrHERE  they  arc  at  tjfue  in  precipe  quod  reddat,  and  the  Br.Enqtieft, 
^^   jury  appears^  and  the  tenant  pleads  that  the  demandant  has  |^*1*'  '*** 
entered  into  part  of  the  land  in  demand  pending  the  "writ  after  th$ 
loft  continuance^  the  inqueft  ihall  be  difcharged ;  for  by  this  new 
iflue  the  firft  iflue  is  waived.     Br.  Waiver  de  Chofes,  pL  23.  cites 
5E.  4.   116. 

2.  Debt  upon  obligation  of  20  *.  againft  executors,  who  plead- 
ed plene  adminiftravit,  and  fo  to  iflue ;  and  at  the  nift  prius  in 
pais,  the  defendant  f aid  that  the  plaintiff  has  received  10/.  parcel  of  his 
demand^  after  the  laji  continuance  ;  judgment  of  the  writ ;  and  the 
juftices  recorded  the  plea,  and  difcharged  the  inqueft.  Br.  £n« 
quefti  pi.  39*  cites  5  £.  4.  138. 

3.  li  four  are  received  in  default  of  the  tenant  for  life,  and 
join    iffucy  and    after   the  one    dies  before  venire  facias  returned^ 

the  iflue  is  not  waived,  but  {hall  ftand,  and  a  new  venire 
fadas  ihall  iflfue.  Bn  Waiver  de  Chofes^  pi.  34.  cites  19 
E.  4.  4. 

(X,  e.  6)    Jflrors  punijhed  for  Milbehaviour.       C  J39  3 

1.5  Ed»  3.    TF  any  juror  take  a  bribe,  either  of  the  one  fide  or 

cap.  10.  -*  the  other i  he  [hall  he  difahled  to  be  in  any  ajfifes^ 

juries^  or  inqueft ^  and  be  imprijoned^  and  ranfomed  at  the  king^s  nviil  i 

and  thejuftice^  before  fvhomfuch  a^fes^  ^c,  Jballpqfs,  are  impovjer* 

ed  to  hear  and  determine  the  f aid  offence. 

2.  A  juror  returned  upon  a  venire  facias  appears^  and-ztter'^  ifi^juron 
wards  withdraws  himfelf  without  leave  of  the  Courts  he  (hall  for-  '^'^''l„ 
feit  for  his  ofience  one  year's  revenue  of  hi9  land.    Jenk.  88.  bisw/jZ 

pi.  71.  cites  20  Afl*.  pi.  II.  cretly^sfitr 

-  ,  that  thev  art 

Jat  t9gtthert%  treat  ufcn  tbth-  verdiBf  be  fliall  be  iniptUbaed,  and  Aall  mtkt  fine,  and  another  ihall 
be  fwom  m  his  place.     But  BrooJce  faws,  it  feefns  that  it  this  day  amtUrJbai/  not  hejwvm  in  bit  tUtu 

^  k»M8,  pi.  46.  cites  34  B.  3.  i(hd  Titih.  Office  de  Court,  li. %  H.  Hift.  PI.  C.  309. 

cms.  C*  ttd  that tboojhthtwithdiawiiig be  before  he hUfww,  the CoMt may  fct«  fine  wpoftW^ 

Bb  ft  at 
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t"  fhrir  difcretion.i  .  So  if  a  juiyoian  bt  ealitJ^  midrefujei  to  a^ar  ;  or  if  he  be  ebalienicdf  mm 
^h'iU  rbe  cbalUnp  is  trying  withdraws  bhtfe/f,  and  the  challenge  is  upon  the  trial  d>falb\A'ed,  tod  ]l€ 
not  preienp  to  be  fworn*  the  Court  may  fee  a  fine  upon  him  at  their  difcretion.  a  H.  Hift.  PL  C*  '^OO. 
cites  36  n.  6.  27.  and  fays,  Tee  the  lUtuce  35  H.  i$.  cap.  6.  ^gf  if  a  tmptfi,  or  foroe  iruiful 

aceidtnt,  compels  him  Co  withdraw  hi mfelf)  be  fluU  be  excufeJ.  Jenk.  S8.  pi«  71*  ciiei  Pl«  Com* 
f  o^alla's  cafe. 

3.  Jurors  gave  a  true  verdi^y  and  afterwards  tsoi  moneys  and 
not  by  coveftant  before ;  every  one  were  put  to  the  fine  of  half  a 
mark  5  but  were  not  imprifoned  according  to  the  ftatutc  of 
decies  tantum.     Br.  Imprifonmenty  pi.  92.  cites  39  AiT.  19. 

4.  If  a  man  that  is  one  of  tbi  indidfors  be  returned  upon  the  petit 
jury^  and  do  not  challenge  himfelf^  he  ihall  be  fined.     2  H.  Hift* 

PI.  C.  309.  cites  40  Aff.  10. 

%  H.  HJft.         J.  In  appeal  of  murder  the  evidence  was  pregnant  againft  the 

^y  ^'  3^*,^*  defendant.     Eight  of  the  jury  agreed  to  find  him  tiot  guilty  ;  but  the 

and  faya  that  Other  4  withjlood  them^  and  would  not  find  it  but  to  be  murder. 

the  fine  was  The  next  morning  7.  of  the  ^  agfwd  with  the  8  to  find  him  not 

fedCT*l*cy  w'd  g^^^^y  »  ^"^  afterwards  the  other  2  cofifented  in  this  manner,  thai 

pra^ic€,aj»d  they  fhould  bring  in  and  offer  their  verdiSi  of  not  guilty ;  and  if  the 

Ml  for  the     Court  di/lihed  thereof ^  that  then  they  all  fhould  change  their  verdiB^ 

Texdift.        and  find  him  guilty.     And  upon  this  agreement  they  came  to  tlie 

bar,  and  the  foreman  pronounced  the  verdi£b,  that  the  defendant 

was  not  guilty.     Upon  examination  this  whole  agreement  came 

out,  and  they  were  fined  and  imprifoned.     Cro.  E.  778,  ^^9^ 

p).  1 2.,  Mich.  42  &  43  Eliz.  B.  R.  Watts  v.  Brains. 

Noy,  48.  6.  Upon  an  inditlment  of  murder  the  jury  found  the  defendants 

S.  c.  favs,    fiQf  guilty  ;  at  which  the  judges  were  very  angry,  and  committed 

w^scwftrwy  ^"^  ^^"^^  ^^^  J^^Y*  ^"^  bound  them  to  their  good  behaviour, 
to  evident      Yclv.  23.  Mich.  44  &  45  Eliz.     Whartou's  cafe. 

prM>f»  and 

that  it  wag  fufpeBed  tbt  jurprs  were  corrupted  by  the  friends  of  the  prifoners.     And  cites  feveral  cafes 

where  jurors  were  &ntd* 

Thjsfeems         y^  T.  was  plaintiff  in  an  aflioh  againft  F.  makes  a  breviatoi 
ciear?^^        tilt  caufe,  and  delivers  it  to  fame  of  the  jurors  before  their  appearance 
for  their  inftruflion.     And  the  plaintiff,    after  evidence^  was 
ronfuited;    and  for  that   he   fues   thenlT]  And  now  refolved 
by  the  Lord  Keeper  and  the  two  Ch.*}*  tnat  the  party  himfelf 
cannot  inftru£l  or  promlfe  reward  for  or  before  appearance ;  for 
that  is  embracery,  a  fortiori,  in  a  ftranger ;  and  the  defendants 
were  fined  and  cenfured.    Noy,  102.  Anon. 
f  240  1        ^*  '^^^  Y^^%^  P"^  \ydsiL  the  jury  twice,  becaufe  they  offered 
their  verdiw  contrary  to  their  evidence,  as  he  held,  and  fet  lool. 
fine  upon  one  of  the  jury  •wYio  had  departed  from  his  companions^  but 
'  after  upon  examination  it  was  taken  off  again^  for  that  h  did  ap« 
pear  it  was  only  by  reqfon  of  the  crowds  and  lome  of  his  fellows  VirtK 
always  with  him»    Clayt.  31,  32.  pL  54.  Augull,  ix  Car.  Lee 
V.  Savile. 
S^  npm  in>       9.  L«cch,  and  5  more  of  a  jury  at  the  Old  Bailey,  reftifed 
di^mentfir    fg  f^d  certain  fakers  guilty  according  to  evidence,  and  upon  tfiis 
mh^T^h^'    ^^y  ^^^®  ^^^  ^  appear  in  B.  R.  which  they  did,  and  the 
j«ry  u  Che    Court  directed  an  information  to  '^  drawn  againft  them,  and 

th«y 
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they -were  thereupon  fined.    Rarm.  98.  Trin.  id  Car.  2.  B.  R.  OMBaiiey 

Leech  8  cafe.  find  the  pa,. 

DCS  guilty,  tbcttgb  thi  evUna  In  the  jitJge's  9ftmon  was  fu/t*  Upon  thii  (he  Conrt  fintii  them 
100  marks  a  piece,  and  to  be  impilfon^  till  they  paid  their  lines ;  they  brought  to  habeas  Corpus^ 
Hid  all  this  matter  tppearing  upon  the  return,  they  were  remanded.  Raym.  13$.  Irifu 
17  Car.  s.  B.  R.     The  King  V.  Wagftaffe.  Sid.  ayi,  pi.  30.  Trin.  17  Car.  »•  B.  R.  S.  C, 

iwcotdingly. 

io»  Jurors  were  fined  for  finding  man/laughter  contrary  to  the 
direction  of  the  Court.  Kelyng.  50.  Lent  Circuitj  18  Car.  z. 
Hood's  cafe. 

II.  In  Bushel's  cafe  it  was  refolved  that  a  judge  could  not  >  >•  t^. 
fine  a  jury  for  giving  verdid  contrary  to  evidence.     And  Vaughan  ?  ;^*  ^' 
Ch,  J.  who  delivered  the  opinion  of  the  Court  faid,  that  the  jury  s!  1^.  la. 
being  returned  of  the  vicinage^  i.  The  /aw/uppofeth  them  thence  judged.    % 
to  have  fufiicicnt  knowledge  to  try  the  matter  in  iiTue  (and  fo  they  Sf'?*u  ***' 
mull)  though  no  evidence  were  given  on  either  fide  in  court  j    but  car.  a.c.B. 
t9  this  evidence  the  judge  is  a  ftranger.     adJy,  They  may  have  between 
evidence yroi«  their  o^on  perfonal  knonvledge^  by  which  they  may  be  JjJJ^*^^ 

afiured,   and  fometimes  are,   that  what  is  depofed  in  court  is  Sama 

abfoli^tely  falfe  \  but  to  this  the  judee  is  a  ftranger,  and  he  ^^^  c*^ 
knoweth  no  more  of  the  fa£k  than  he  hath  learned  in  court,  and  y^  "**m2!* 
perhaps  by  falfe  depofitions;  and  confequently  knows  nothing.  39i.'pjich\ 
3dly,  The  jury  may  knonu  the  witnejfes  to  be  Itigmatized  and  i«/Ji-  'a  W.  3.  in 
mouSy  which  may  be  unknown  to  the  parties,  and  confequently  to  ?^*  ^\.?,V 
the  Court.     4thly,  In  many  cafes  the  jury  are  to  have  view  necef-^  v. 


THE 


farily^  and  in  many  by  content,  for  their  better  information  ;  to  <-'oLtECE 
this  evidence  likewifc  the  judge   is  a  ftranger.     Vaugh.  147.  crANs.^And 
a  a  Car.  a.  C.  B.  tiat  in 

BUSHBLL^S 

cafe  it  was  held  by  all  the  jnftices  of  England,  except  one,  that  a  jury  could  not  be  fined  for  giving  « 
iperdi^  againft  evidence,  bfcaufe  they  are  judges  of  the  fjtCt,  >$.  !'•  and  though  i:  wainiicrted  in 

the  fine  that  it  was  €99tra  Jireilionan^.  curia  in  mattr'ta  /tgit,  this  mended  not  the  matter  ;  for  it  was 
impoflible  that  an^r  matter  in  law  could  come  in  qurftion  till  the  matter  in  tad  was  IccUed,  anu  liared, 
and  agreed  by  the  jury  i  and  of  fuch  matter  of  fad  they  were  tae  only  competent  judges.  ■%  H.  l]ift« 
J>1.  C.  313. 

But  Serjeant  Hawkins  iays,  that  if  it  fli^I  f/amfy  affear  in  any  cafe  that  jvrcn  sreferfeflij 
Jatisptd  of  the  truth  of  a  faB^  whereupon  tbrf  dechn  to  the  Court  that  they  find  it  In  Jucb  a 
pu»ii(»Ur  tHonnerf  and  the  Court  dinff/y  telh  rhem,  tlat  upon  the  fa^  fj  found,  as  they  have  ^gree4 

agreeable 
imiefs  an 

nuaint  lies  againft  them ;  for  otherwife  they  would  be  dif;>unifiiable  Ibr  fo  palpable  ft  partiality,  in 
tajcing  upon  them  to  judge  of  matters  of  law,  which  they  ha  c  nothing  to  do  with,  and  aie  prcfumed 
to  be  ignorant  of,  contrary  to  the  exprefs  dire^ion  of  one  who  by  the  law  is  appointed  to  djre^ 
them  in  fach  matters,  and  is  to  be  prefumed  of  ability  to  do  it.     2  Hawk.  Fl,  C.  148.  cap.  zi* 

f.    21. 

And  if  sjuJgCf  fortht  better  direQion  and  i|ifornution  of  a  jury,  ^//  ajk  tbm  their  opiniwt  Mn- 
etrnitfg/uch  a  partitu/arfaStf  and  tbty  fliall  refufe  to  atifwet  him,  Mta  okftingtth  tnjift  to  deliver  in  their 
verdiff  as  thy  think  fo,  eontrar^  to  ha  dtre&ion,  it  Icems  ^aeftVmabie  whether  they  may  not  be  Aat<i  in 
fuch  a  cafe  aifo,  unlefs  an  atuint  lies  againft  them ;  for  that  it  is  the  duty  of  furors  to  cake  the  .^d* 
Vice  and  information  of  the  Coort  in  order  to  be  governed  by  Ut  as  far  as  fiiail  Ve  coniailtfat  wich  their 
C«Dfciencef.    2  Hawk.  Fl.  C*  149*  cup.  zz,  f.  zz. 
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t  34 J  3    (y,  c)     Jurors.     The  Power  of  the  Judge  upon 
Foi.  675.  Difagr cement^  or  other  Matter. 


Trials  per 
Pais,  59. 

(67.) 


Triab  per 
Pals,  59, 

(67.. 


[!•  TP  II  jurors  are  /worn  and  the  I2th  is  challengedy  and  tlm 
^  jurors  cannot  agree  in  the  challenge^  for  10  arc  that  it  is  a 
tHie  challenge,  and  the  other  e  contra,  though  the  party  who 
does  not  take  the  challenge  will  not  agree  that  the  11  who  ' 
are  fwom  ihall  choofe  another  to  them  in  lieu  of  him  who  is 
challenged,  yet  the  Court  may  do  it.  29  £.  3.  33.  b.  per  Curiam. 
Adjudged.] 

[2.  If  a  challenge  be  taken  to  the  array  before  any  juror  isfioorri^ 
and  triors  are  chofe  tuho  cannot  agree^  yet  they  (hall  not  be  com- 
manded into  ward,  inafmuch  as  they  were  never  fwom  upon 
the  principal.    43  AST.  36.     Adjudged.] 

[3.  But  the  Court  may  difcharge  diem,  and  cboife  other  irioru 
43  Aff.  36.     Adjudged.] 

[4.  If  the  jurors/tfy  itpon  demand  of  the  Court  thai  they  are  agreed^ 
And  after  when  they  are  oppofcd,  they  fay  the  contrary  in  any 
matter^  they  may  be  amerced  for  it.     ♦  29  AfT.  27.] 

^ucft,pU3o. 

cites  S.  C.  thus,  vU.  In  B.  R.  the  inqueft  came  to  give  their  verdid,  Shard  demanded  if  tbejr 
were  agreed,  who  faid,  yes ;  and  then  demanded  who  ihould  fay  the  verdidt  for  thetn,  and  cbey 
faid  that  W.  ihould  ;  whereupon  the  Court  awarded  that  R.  ihould  fay  it  \  to  which  they  anfwered, 
that  ol  this  they  are  not  agreed.  Then  Shaid  told  them  that  th«y  faid  they  were  agiced,  and 
row  they  fay  the  contrary,  and  ihall  be  aincrced  \  quaere,  &c.  and  commanded  them  into  ward  tiU 
they  ihould  be  agreed,  qnod  mirum  j  for  the  ptadice  is  now  othcfwife.  .  2  H«  Hilb  PU  C.  309* 

cibea  S.  C* 


Tnaisper 
pais,  6o. 

(67.) 

•  Br.  En- 


s  H.  Hift.         J.  In  trefpafs  a  jury  was  fwom,  and  1 1  were  agreed^  and  the 

'    '  |*^p]  twelfth  would  not  agree,  and  the  Court  took  the  verdiB  of  the  11, 

cites  S.C.—  and  committed  the  twelfth  to  prifon ;  Brooke  fays,  nota,  thu  is  not 

If  zjurtr     j^Cj^qI  ^f  f]^i^  j^„     gj^  Jurors,  pi.  n-   cites  2  E.  2.  Itin.  Not. 

fent  to  bis      Fi^zh-  Vcrdifl,  40. 

lemfanlovt  t^  jaftices  may  affefs  fines  upon  him,  &c.     Br«  Jurors,-  pi.  51.  cites  Dod.  and  Stud, 
lib.  2*  fol.  126.   ■  A  juror  lobo  fiayed  his  ecmpaniutis  hy  one  di^y  and  a  nighty  without  reajon  and 

nvitbout  ajU'tttting  to  them^  was  committed  to  the  Fkec,  and  after  was  admitted  tabuil  till  the  Court  ikonkl 

«dvifc.     fir.  Imprifonmrnt,  pi.  3^.  cites  8  AiT.  35. )$r.  Jurors,  pi.  %i»  cites  8  £•  3.  35.  S«  C* 

•^ — 2  H.  liiil.  PI.  C.  309.  cites  S.  C. 

Bot  lord  Hale  ftys,  that  if  there  1 1  tgrted  ud  hut  one  difffnttngy  tohofayi  he  wili  rather  dh  in  fri* 
font  yet  the  verdifl Jball  not  he  taken  by  the  li,  no  nor ytt  the  reftrjer  Jined  or  imprifoned,  and  therefora 
where  fucb  a  verdid  was  taken  by  i  i,  and  the  12th  fined  and  imprifoned,  it  was  upon  great  advice 
rultdy  the  verdi^  was  void,  and  the  12th  man  delivered,  and  a  nrw  menire  axoarded,  and  cite« 
4.1  Air.  II.  For  men  are  not  to  be  forced  to  give  their  verdiA  againit  their  judgment*  %  H«  Hift. 
PI.  C.  247.  cites  P.  20  £.  Rot.  43.  Notf.  coram  rtge.— S.  P.  For  it  may  be  chat  the  ixtb  was 
jn  the  right,  ytt  howfoever  his  confcience  is  not  in  this  manner  10  be  forced,  and  therefore  precedents 
^f  this  kind  have  been  difallowed.  2  H.  Hiit.  PI.  C.  369.  cites  41  £.  3.  1 1.  a.  41  Aif.  li. 
But  ibid.  267.  in  the  notes  there  (c)  the  editor  aiks  whether  it  is  not  a  force  when  anv  of  the  j«ry  are 
obliged  to  comply  under  theferil  ef  being  famted  to  death  ;  for  how  can  it  be  expected  that  12  con- 
fidering  men  ihould  in  all  cafes  happen  to  be  of  the  fame  fentiments  }  and  therefore  amiently  it  was  not 
neceflary  (at  lead  in  civil  caufes)  that  all  the  12  ihould  agree  *,  but  in  cafe' of  a  diAvrence  among  tfa« 
jury,  the  method  was  to  feparate  one  fart  from  the  others  and  then  to  examine  each  of  them  as  to  their 
reafms  of  their  differing  in  opinion,  and  if  after  fucb  examination  both  fidet  peififted  in  their  former 
opinions,  the  Court  cauled  both  verdids  to  be  fully  and  diflindly  recorded )  and  then  judgment  waspvem 
ex  diBo  majoris  partit  juratorum.  And  cites  the  cafe  of  the  Abbot  or  KiaKSTznt  v.  £dw.  db 
£yncourt,  56  H.  3*  Rot*  29*  ill  Dorfo I  andthecafeof  TaiSTtAii  t.Simbmsx.;  Fifch.  X4£.i. 
coram  rege* 

6.  If 


trnai.  tj4« 

6.  IS  the  inqucft  in  the  Sai^g's  Bench  do  not  agree  hefore  there*  »  H.  Hift. 
moving  of  the  bench,  they  Ihall  be  carried  with  them  iu  *  carta  j  ^^^^  ^^J* 
fo  of  a  jury  before  juftkcs  of  f  aflife.    Br.  Judges,  pi.  25.  cites  and4/Aff. 
»9  Aff.  6.  -  ,^°,t 

judge  may  take  and  record  tbeir  Terdlft  m  t  fbretga  county.    But  adds,  quaere,  whether  in  fuch  cafet 
the  bOioos  may  be  adjourned  before  the  Terdia  uken. 

•    §  S.  P.  till  they  are  agreed.     Br,  Jurors,  pi.  29.  cites  40  E.  3.  11. S.  P.  Br.  Vfrdid, 

b1.  4<).  cites  41  Aff.  11. 

f  S.  P.  For  a  verdift  of  the  1 1,  without  the  i2tfa>  mall  not  be  accepted.    Br.  Trial,  pi.  65.  cicea 

$[342] 

7.  Eleven  jurors  gave  their  verdi^  wthout  ajfent  of  the  tiuelftk 
11}  writ  of  confpiracy,  the  foreman  who  was  one  of  the  indidors 
was  committed,  and  the  other  10  were  fined  each  half  a  mari^ 

for  giving  tl^ir  verdici  before  they  were  agreed.     Br.  Jurors,  pi.  a8. 
cites  40  E.  3.  10. 

8.  The  juftices  have  power  when  the  jury  comes  and  gives  their 
veidift  to  fufFcr  them  to  go  together  again  to  be  better  advifedj 
if  the  verdiBfeems  ill  to  them  j  quod  nota  bene.     Br.  Judges,  pL  3. 

cites  1 1  H.  4-  2. 

9.  The  jury  came  into  court  and  faid  they  were  all  agreed  but 
one,  and  he  had  eat  and  drank,  by  which  he  would  not  agree,  where- 
upon they  were  fent  back,  and  found  for  the  plaintiff.  The 
plaintiff  had  his  judgment,  but  the  juror  was  committed,  and 
afterwards  found  furety  to  pay  a  fine  to  be  fet  upon  him  ;  and 
he  was  afterwards  fined  20  s.  Dy.  218.  pi.  4.  Mich.  4  &  5  £Iiz« 
Anoii* 


(Y.  e.  2)     Jurors  difcbargtd.  see  (k:.|.j) 

r^.-vxrHERE  14  yixoxs  ztt  impannelledforJhe  king,  the  judge 
W  'cannot  difcharge  any  of  tliem  after  their  oath,  unlefs  they 
will  not  agree  with  their  companions.     20  H.  6.  34.] 

[2.-  If  the  array  be  challenged,  and  3  triors  chofen  who  will  not 
^gree,  the  Court  cannot  take  a  verdift  from  the  2  and  command 
the  other  to  prifon.     Contra,  29  Aff.  4.    But  Quaere.] 

[3.  The /iw^  law  in  cafe  of  a  verdiEt  upon  an  tffue.    Contra,  29 

Aff.  /|0  \     M     jr  . 

4.  If  the  jury  appears j^  and  xhcfberiff  does  not .  return  the  wrif^ 

the  jury  (hall  not  be  taken.    Br.  Inqucft,  ph  loi.  cites  27  E. 

3.  86.  and  Fitzh.  Enqucft,  44.  , 

c.  Upon  not  guilty  pleaded  12  jurors  arefwom  to  try  the  iffue. 

After  their  departure,  A.  one  of  the  1 2  leaves  his  companions^  which 

being  difcovered  to  the  Court,  by  confent  of  all  parties,  S.  amtber 

of  the  pannel  is  fworn  in  the  place  of  A.  and  afterwards  A.  nturns 

to  his  company,  which  being  made  known  to  the  Court,  A.  is 

called,  and  examined  why  he  departed.     He  anfwered  to  drink  5 

and  being  examined  whether  he  had  fpoken  with  the  defendani, 

denied  it  upon  his  oath;    whereupon  B.  was  difcharged  from 

riving  any  verdi^l,  and  the  verdi^  taken  of  4*  and  the  other  1 1 ,  arid 

B  b  4  A.  fined 
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A.  fined  for  his  contempt.    2  H.  Hift.  PI.  C.  29^.  cites  34  E.  3* 
Office  de  Court,  1 2.  in  Trefpafs. 

6.  Debt  againfl  4  by  joint  praeipe^  who  were  obliged  in  toto,  and% 
2  appeared  and  denied  tie  deedy  and  were  at  ijfue  nrnthmt  the  other  2^ 
where  they  ought  not  to  plead  to  iiTuo  uoon  joint  prxcipe  till  the 
others  come,  or  that  procefs  be  determmed  againil  them ;  and 
therefore  the  inqueft  was  difcharged  ex  officio*  Br.  Enqueft, 
pi.  48.  cites  48  £.  3.  21. 

'^.  Trejpa/s  in  D*  againft  2,  the  one  pleaded  not  guilty^  and  the 
other  pleaded  a  releaje  made  to  5.  and  vijhe  was  returijed  of  D.  only^ 
and  not  of  S.  The  inqueft  appeared,  and  for  this  caufe  were 
difcharged  5  and  the  fame  it  fevns  of  every  feofaiU  Br.  £nque(l, 
pi.  68-  cites  50  E.  3.  I. 

r  343  1  ^'  ^'^^'^^  *  j^  P*f*  ^^^  ^'^^  verdiffj  there  they  are  difcharged, 
Br.  Venire  Contra^ .  it  fecms  to  be  clearly,  if  they  had  remained  fir  default  of 
F«ciM,  pi.   jtffQjrs.    Br.  Enqueft,  pi.  23.  cites  21  H.  6.  20. 

9*  Bill  againfl  one  in  cujiodia  marefchalliy  at  the  venire  facias  the 
defendant  cafl  effoin  de  fervitio  regis.  And  by  fome,  the  jury  fball 
not  attend  the  difcuffing  of  the  doubt^  but  fball  go  and  come  again  by 
procefs  when  the  doubt  is  difcufled.  Br«  Effoin,  pi.  io6.  cites 
5  E.  4.  70* 

10.  Jjfue  upon  a  deed  denied^  one  juror  wasfworn  upon  the  principal^ 

and  the  deed  was  at  S.  Bartholomew  in  cuftodia  coftodis  bre- 

vium ;  and  becaufe  one  was  fwom  upon  the  principal,  it  M^as 

faid  that  they  cannot  difcharge  the  jury  without  putting  die 

party  to  a  new  venire  facias  ;  and  when  the  jury  is  fwom,  then  if 

the  deed  be  not  come^  they  fliall  be  difcharged,  becaufe  the  deed 

is  wanting.     Br.  Inqueft,  pi.  47.  cites  21  E.  4.  26.  27. 

Br.  tWtt,  II.  Note,  that  where  it  was  furnvfed  that  J.  N.  had  broke  the 

Ac.  pi.  49.  p^ace  at  B.  upon  which  they  were  at  iffue  between  the  king  and 

otn  s.  C    j^jj^^    j^jjjj  becaufe  it  was  not  alledged  in  what  county  J?,  wyr/, 

therefore  the  jury  who  appeared  were  difmiffed.     Quod  nota. 

Br.  Pleadings,  pi.  73.  cites  4  H,  7.  8. 

1 2.  In  trefpafs  \  5  jurors  appeared.     Boih  parties^  and  the  jurors 

alfo,  ajfented  that  adjournment  be  made  till  15  Michaelmas  next. 

The  prothonotaries  faid  that  it  could  not  be  adjourned  but  in  fucl^ 

manner,  viz.  quod  jurat'  reman'  pro  defe£^u  juratorum  aut  hun- 

dredorum  ;  but  if  the  adjournment  had  been  at  one  day  in  the 

term  to  another  in  the  lame  term,  the  ciiftom  is  to  do  fo  from 

day  to  day  \  but  from  one  term  to  another  term  it  cannot  be,  un* 

lefs  the   entry  be    pro  defe£ku  juratorum  aut  hundredorum. 

Whereupon  two  of  the  jury  were  fwom.    Keilw.  167^  b.  pi,  i. 

Trin.  5  H.  ?.    The  Prior  of  Tunbridgc  v.  Cooper. 

$.  C.  cited        13.  When  an  inqtteft  is  once  fworn^  and  gives  a  verdicfy  they 

ST.tw{ut&,  JUfglJ  never  be  fwom  again  upon  the  fame  iffuc    Br.  N.  C,  2  Mar* 

pj.  S6. —  r   >!•.•• 

j\n  inqueft     *•  457' 

difcharged 

•fter  vcrdia  givfn,  aod  eotered  or  difcharged  before  rerdld,  ihall  not  be  charged  again.  Jenk*^^  pL  9. 

cites  S.  C Where  a  jury  is  difcfairged,  it  caimot  be  rc-^harged  without  a  new  louie  facte. 

Jcfik.  aSj.  pU  13* 

14.  A 
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14.  A  jury  fwom  and  charged  in  cafe  ofJjfif  and  memte^^  csiinof  **»'  **^ 
1)C  difchargcd  by  the  Court,  or  any  other  5  but  they  ought  to  ^itc  ]^^l^ 
a.¥erdiA.     Co.  Litt.  227.  b.  IbtvedbyjO 

in  tn  information  for  forgery,  that  though  the  jaty  be  chargeil  and  fworn  nt  iht  €t}k  oi  «  pl^ 
^  //be  ^rewif)  yet  a  juror  .may  be  4raw»o>  or  the  jury  difmifled^  €oo(rary  to  cumoMMi  traditioiig 
•which  hath  been  heia  bv  many  ♦aimed  in  the  law.  Raym.  84.  B«  R.  Stnu'%  cafe.—— — 
iVnd  yet  Fafcb*  21  Car.  2.  it  wai  held  per  Cur.  that  the  king  cannot  draw  a  juror  ^Jttr  cm* 
denci  grven,  but  before  he  may  j  vr  after  evidence  the  Court  may  on  hii  prayer  4i|char^  the 
jury,  though  Maynard  had  inltfted  that  the  king  m^fat  do  it  «s  weU  nncr  «v>denGe  aa  be- 
ilore;  and  cited  3  H.  7.  and  Mac  Noy  did  lb  in  the  cafe  of  the  Ld.MoHuii  in  the  fsicheyier} 
and  that  he  had  a  precedent  of  the  hrtnd  writing  of  Hobart  A tt|»rney -general,  of  fuch  a  dnwn\( 
a  juror  againft  all.  2  Keb.  $g6,  507.  pi.  81.  B.  R.  The  Kini  *•  Pie.roe.— *»- Vent.  ftS.  S.F» 
incited  upon  by  Maynard,  ana  lecms  to  be  in  S.  C.  But  aothing  is  mentioned  as  laid  ^y  the  Comt* 
■  m  Whcie  one  was  indifled  for  Iteaiing  of  fcveral  things,  and  pleaded  not  guilty*  a  jttrf  wtafumm 
to  try  her  ;  and  the  witneffls  mt  a^^eanng^  nvere  Juf^Btd  to  ¥e  tampved  wiik  by  the  priiiMKr  j  an4 
therefore  the  jury  were  diicharged,  and  the  trial  put  off.  Vent.  69.  Fafch.  za  C^r.  a«  B«  R«  T4iB 
^ing  V.  Jane  D  •  •  .  • 

Serjeant  Hawkins  lays,  it  feems  to  have  been  anciently  an  uncontroverted  rule,  and  hath  bees  ^ 
lowed,  even  b)  thole  of  a  concnry  opinion,  to  have  been  the  general  tradition  of  the  law,  that  a  jwy 
fwom  and  charged  ui  a  capital  cal'e,  cannot  be  difchaaged  (without  Ht^frifi^s  <onfcnt)  tiU^jtaf  ^awe 
given  a  verdii^.  And  rocwiihftandiog  fome  authorities  to  the  contrary,  in  the  reign  of  king  Cavlesa* 
this  has  been  holden  for  clear  law,  both  in  the  leign  of  king  James  2.  and  6nce  the  revolution* 
2  Hawk.  PI.  C.  43^ .  c2t>.  47.  f.  I.  Lord  Ch.  J.  Hale  fays,  that  this  was  the  ancient  law ;  bet 

yet  he  fays  the  contrary  couri'e  hath  for  a  long  time  obtained  at  Newgate ;  and  nothing  more  ordinaiy 
than  after  the  jury  Iworn,  and  charged  with  a  prifoner,  and  evidence  git  en,  it  may  appear  to  the 
C^nrt,  that  fome  of  the  tvidics  is  ktft  kscky^  tAkem  ajf,  «r  thai  there  msy  hi  m  Jurihv  Sfcway^ 
sad  the  cffencc  n-  tcr»us,  as  murder  cr  burglary ^  and  thai  the  evidence,  though  not  fuffered  to  con- 
inCi  tne  priibner,  yet  giv^s  the  Court  a  great  and  ftrong  fufpicion  of  his  guilt,  the  Court  may  charge 
the  jury  of  the  priloner,  and  remit  him  to  the  gaol  for  farther  evidence ;  and  accordingly  it  hath  been 
pra&fed  in  xno^  circuits  of  England  }  for  otherwife  many  notorious  murders  and  *  burglaries  may 
pafs  unpuniflied,  by  the  acquittal  of  a  perfon  probably  guilty,  where  the  fall  crtdence  is  noC 
iearcbed  out  or  given.     1  H.  Hift.  PI.  C.  295.  But  the  editor,  in  his  no»  on  thia  paragraph 

(c)  fays,  that  however  this  matter  was  as  to  the  ancient  law,  which  he  infifts  was  otheiwife,  yet  that  k 
bas  however  been  holden  for  law,  that  a  jury  once  charged  in  a  capital  cafe,  cannot  be  difcha/ged  dU. 
th«y  have  given  their  verdiAj  and  thatit  having  been  done  in  WHiT£aa£Ai>*s  cafc^  was  thought Teif 
extraordinary. 

*[3443 
14.  In  cjcftmcnt  the  Jury  was  charged  with  the  evidence, 
and  afterwards  Ward  Ch.  £.  being  judge  of  afTife,  upon  Hit  petition 
iindconfent  of  both  parties  made  a  rule,  that  the  caufe  >for  diffi* 
cuky  fliould  be  adjourned  into  the  bench,  and  that  the  jurors 
ihould  appear  in  Bank  trcs  Mich,  fub  poena  50 1.  to  give  their 
verdi^  fi  jufticiariis  ita  placuerit.  It  was  moved  that  this  ihould 
be  made  a  rule  of  court,  but  denied,  becaufe  the  judge  could 
not  adjourn  the  jury  after  they  were  fwom  and  charged  with  the 
evidence,  nor  could  infli£l  a  penalty  upon  the  jurors*  Ld.  Raynu 
|lep*  129.  Mich*  8  W.  y.  Dawfon  v.  Howard, 


(y.  c*  3)     Evidence.  Thuvtter 

^  '  feems  to 

conoua  a- 
bundanceof 
fcaoabling 
plctt  not 
-  ,        ^  -  ad^ptf^  to 

Common  Qench*  J  any  proper 

bods,  but 
huddled  together  under  the  general  tide  of  evidenoe,  though  many  of  them  do  not  belong  to  that  title  ; 
•ad  fnch  as  do,  would  have  been  more  properly  diffaributed  under  difletent  beads  or  fabdiviiioos :  fi>  that 
I  ihall  add  00  cafes  at  the  end  of  the  letter,  becaufe  h  would  add  ftiU  mere  to  the  confafioo.    And  t» 
bithcr  the  feveral  divUloai  of  tideafideoce,  tfradd  tfate  ai  aotes  to  the  pleas  whidi  ceocem  fa:h 

dlTiHaoSf 


544  Cviat. 

S^hmh  i>MiU  be  ttUng  tltfm  fram  tltt  pnpor  p^eet  towlucb  tliey  bdoof ,  ooder  title  (ZfUmce^t 
aB44vherB  gtatkmen  will  readily  find  them,  u>  place,  them  where  no  reada  wiUthjok  of  lookuig  fot 


[2.  In  gager  of  law  there  (hall  be  no  challenge  of  favour^  nor  rf 
fim-jufficuncy^  by  Prifot,     33  H.  6.  8.     And  this  by  Necdham 
countervails  a.  jury,  and  has  no  procefs  againft  them^  and  cannot 
ciompfl  any  man  to  fwcar  with  him,  and  there  are  1 1  hejiies  him- 

If  a  man  [3,  In  notivo  habtnio^  in  Fitzherbcrt,  78,  be  ought  to  bring  3 

ESri**^*  ^/^  iiW;  for  one  is  no  proof.  ^  But  by  47  H.  3.  ViUcmage,  39, 
,«^to     «i^  is  good  proof .3 

liimmdhit 

Mf»«  «od  the   Tlleb  roDS    ftom   him,   he  ihall  AM  have  a  writ  de   nativo  haben^,    becanie 
ht  httfa  no  pfoof  of  his  Uood,  who  will  confeCi  themfelves  to   be  ▼illeint  onto  the  plaintjflF; 
and  if  he  hriiig  oita  of  the  i^Uein*s  blood,  who  coftfefs  themfeives  to  be  villemt  to  a  Aranger,  and 
jK>t  to  the  plaindfi*,  the  £une  ia  not  fufficient  proof*     Qiuere  tamea.    F.  N.  B.  79.  (B)      ■      See 
yL  I.  and  3. 

33  H.  6.32  [4«  One  oatlawed  fhall  not«be  faid  probus  &  legalis  homo. 
cc^i^eJo  [^^*^3  ^^^  attainted  in  attaint  fliall  never  be  fworn  in  no  court  of 
/won.  And  the  king,  nor  (hall  make  his  law  in  debt.  33  H.  6.  32.  and 
a4E.3.  34.  33  H.  6.  55*  A  man  attainted  in  attaint  or  conjfpiracyy  (ball  not 
MkJJJsiufi'  ^  fworn  in  court  of  the  king.    Otherwife  it  is  oi forgery  of  deeds. 

tbet  if  at  '  34  £.  3*  340 

thefuit4>f 

the  king  a  man  be  attaint  of  confpiracy,    he  ihall  have  the  ▼illein,  [or  a  viUanoos]  judgment,  vis. 

That  he  iball  not  be  admitted  as  a  witnels  to  teftify  the  trudi  or  approach  the  ^ourt  \  Iwt  it  If  not 

fo  at  the  fuit  df  the  party. 

[345  ] 

J    _v  \j^.  One  witnefs  is  good,  by  Atkins.     And  Hoke  faid  there 

•  ^ol.  676.  ought  to  be  2  tft  leafl  nuhere  it  is  tried  by  %oitneJfesy  as  in  the  civil 
v..  ^^-..^  /a^u,^  and  jurors  ^fuper  vifum  corporis  (hall  fay  f  who  killed  him 
rc^^lii"  where  one  is  acquitted  ;  and  luhere  witneffes  are  joined  to  the  in* 
«M  ou^ui  qutfl^  and  they  cannot  agree,  the  verdift  of  1 2  (hall  be  taken^ 
eft  acquit).  ,and  the  witnciTcs  (hall  be  rejeftcd  by  2  E.  6.  1 2.  Father  may 
to*^^  be  a  witnefs  by  19  E.  %.  XhS.  409.  And  no  challenge  (hall 
Aff.  pi.i.—  be  taken  to  the  witneflcs  who  (hall  try  the  fad.] 

ncia. 

Pafeh.  4  £•  6.  m  cafe  of  Rehiosx  ▼.  Foe  assa,  It  was  admitte;!  by  Brooke  Arg.  that  thereenght  to-be 
%  wtne(&a  nt  Jeaft  whtrt  ihe  matter  if  to  be  tritd  hy  wJnefs  on/y,  at  matters  in  the  civil  law 
ate  J  but  where  the  iflue  is  to  be  tried  by  1 1  men,  witnclTes  are  not  neceflary ;  for  in  many  cafea 
jnry  Ihall  give  a  precife  verdi^,  though  there  are  neither  witiKtfes,  nor  any  evidence  given  to 
them.  As  if  it  be  found  fiiper  tifaro  corporis,  that  J.  S.  killed  the  deceased,  and  he  is  arraigned 
and  acquitted,  the  in^eft  (hall  fay  who  killed  him,  though  they  have  no  witnefl^^  lo  that  wftneflea 
are  ndi  nece(rary  but  where  the  matter  is  to  be  tried  by  wirncflTes  only  $  for  if  tbey  were  fo  neceflary, 
the  jurors  could  not  give  verdict  contrary  to  the  wi indies;  whereas  the  law  is 'quite  otherwife} 
fer  when  the  wStnefles  for  trial  of  the  fad  are  §  joined  to  the  inquefl,  if  they  cannot  agret 
with  the  JMMrs,  the  verdid  of  the  12  ih^ll  be  taken,  and  the  wicneOes  Aall  be  rgefted. 
f  See  PLC.  8.  b. 

^  Br.  Appeal,  pi.  41.  cites  I4H«  7.  a.    .        Ibid.  pi.  J^^,  cites  37  H.  8.  S.  P.— Br.C*-  • 
ff»ne,  pi.  52.  cites  14 H,  7.  i,— — — Ibid*  pi-  31.  cites  11  H.4.  93.  S.,P»  .ibid.  pL  39» 

cites  &i  £•  3.  17*  S*  P* 

As  to  br:9  many  vntmffes  me  nectffary^  See  title  ^!)flimcf>  under  that  diTifion* 

Br.  chd.  [6.  23  AiT.  12.  Challenge  was  becaufe  he  wa^  eonfin.  Et  «mi 
dSTstc.—  sdlbcatur.  7  H.  4.  i.  &on  and  heir  apparent  may  try  the  array^  but 
There  caT  feall  not  pofs  OS  the  principal.} 

be  no  ex- 
ception to  a  witnefe  who  is  ceafin  to  th^  party,  to  hinder  hts  cvidenee  in  ovr  law  f  per  HattOB  ]•  ta* 
which  all  ^cted*    Hetl.  137*  Pafehf  5  Cir*  C*  B«  in  fir  Rich*  Moor's  cafe. 

C7.Br 


[7w  By  the  juftices.    The  jurf  after  thnr  ieparturi  firoiath^  H.Hi4.pl 
l)ar  to  inquire  of  their  verdid,  and  before  veriiBy  may  ^ame  bad  ^'  ^oj- 
again  to  bear  their  evidence  of  any  thing  of  vfiich  they  are  in  doubt  i 
and  Co  it  was  done  de  novo.     26  H.  8.  5.3 

[6.  If  3'  man  pleads  feoffment^  he  can  not  give  in  evidence  a  grant .  I/«  vkb 
in  reverfwn  ;  but  *  leaje  for  years^  and  releafe  is  otherwife*     20  H.  ?1^^ 

7*   S^\  and^vesi^ 

evidence  « 
)edie  for  term  of  life,  an  J  grant  of  revtrfion  or  leafe  for  term  of  life  to  aootlier,  with  renumder  to  tlit 
defeodant ;    quaere  if  this  is  good,  or  leafe  and  xelsafe^  this  does  iiot  fhmd  with  the  iflUe*    Ktiiw«  t^ 
a*  in  pi.  a.  Trin.  ao  H.  7.  pet  Fioeux. 

*  Brown's  Anal.  16.  S.  P.-— Sec  (D.  f)  pi.  3.  5, 

[9.  Iffuc  upon  prefcription  ;  the  jurors  fay  their  ancejlors  do  nd 
inofv  the  eofitraryj  nor  have  information  to  the  contrar^p  and  fiad 
the  prefcription  it  is  a  good  verdi£t.  Prilbt  and  Danby  iaid  that 
attaint  lies  thereupon.     34  H.  6.  36.J 

[10.  In  dower  may  fay  feifed  that  dower,  and  give  releafe  in  m-  f  Br.<Senc* 
dence*     f  11  H.  4.  83.     33  H.  6.  51.     And  y^  of  afurrenier  r«i  XiTM,  |4.. 
by  50  E.  3.   15.     And  fo  of  an  advoijfm,  or  rent  granted  and  ^f'^^ 
demanded  before  day  of  payment  or  prefenttnent  happened,  ^  By  1 1  H* 
4.  88.] 

[ii.  A  man  has  2  manors  of  D.  and  levies  2ifine  of  the  manor  }  Br.Fiiieg 
of  D,  circumflances  may  be  given  in  evidetwe  to  prove  what  ^^*«*»  *«• 
manor  he    intcndst     Mountague,   6,  7  £•  d«    85.     :(  ^2  H.  s*c!*-^ 

7.   6. J  Ibid.'pl.8S« 

cites  S.  C: 
i^  fays  that  4.7  E.  3.  is  accordingly.  Br.  Nofme>  Ac.  pL  63.  S.  P.  cites  47  £•  3.  17.  and 

Idflcb.  12  H.  7.  6. S.  C.  cited  PI.  C.  85.  b.  86.  Hill.  6  &  7  S.  6.  in  «aie  of  Partridge  v. 

Strange.  Sec  tit.  Fine  (O.  6). 

If  a  man  has  x  manors  of'  Dale,  and  he  levies  a  fine  of  his  manor  of  Dale^  he  (hall  by  averfmit 
aftertain  which  of  them  it  was.  Per  Cur.  6  Mod.  ^35.  BAich.  3  Ann.  B.  R.  is  cafe  of  OavenMM: 
▼.  Rafter. 

1:3463 

fi2.  18  H.  6.  1 5.  Iflbe  vas  joined  whether  the  defendant  Pl.c.  7.b« 
holds  for  life^  or  not,  and  deed  oi  leafe  for  life  was  given  in  cvi-  ^^'^  ^^ 
dence  where  no  livery  was  made,  and  does  not  warrant  the  ifliie.  Rxmicss 

9  £•   6.  7O  V.  FooAi. 

•A,  cites 
18  H.  6.  16.  S.  P.".         Fitah.  tit.  Feoffineota  and  Faits,  pi.  toi.  cifinS.  C. 

^13.  14  E.  3*  Upon  traverfe  of  the  gift  in  tail,  the  ^tneffes  W.C.  7.  b« 
prove  that  another  made  the  gift  i  and  this  does  not  warrant  the  iflue.  2^^*J 

2  £.  6.   7.3  Fogai!a» 

dtet  24  £•  5, 

»     [14.  In  tref^fs  i|  defendant  pleads  fio/  gti^ty,  and  gives  §11^  liOAg.U 
tence  in  evidence  ^  or  in  formedon  in  the  difcender  upon  gift  in  [jjf^ff^ 
franhmarriage,  gfi  is  traverfed,  and  died  Jhewn  of  a  gift,  the  r^-  14.  HiU.  4 
mainder  over  in  fees  or  upon  traverfe  upon  leafe  for  years  without  ^'  ^«  «««* 
deed,  and  a  deed  is  Jhewn  in  evidence^  this  does  not  warrant  die  ^^^ 
iiTue.     2  E.  6*  14.    Harry's  P.  46.   accordingly,  ^  a  licence*  -1§  in  thb' 
Contra  Rede,    ai  H.  a,  28.    Po.  46.  Contra.!  cafe  the  de- 

.    .  '  ■*  fendant  can- 

not ihew  Ikeace  to  prove  that  then  wai  no  trcfpaft,  bccaofe  t)iopgh  the  ticeace  makes  it  no 

Utfpafs^ 


^6  Ctial. 

tfcTpsfsy  yet  lit  Aewi  ihit  Iicciicc  to  tn  iiaprnper  jurififi^oo.    G,  Hift*  of  C*  B«  52*—- «Sc9 


pU  15, 

^15.  in  tre 
H.  7.  28. 


See  pi- 14.        [j  J.  In  treffafs  a  ffr/wf  is  good  juftification  \  fo  in  evidence 

ji8. 'contra. 

See  tie.  [f6.  20  H.  7.  4,  5*   Cup  of  gold  [was]  in  pledge^  and  the 

nir"(^     /x^-rw/tfr/  f//f jrf]  /*fl/  /i5<y  redeemed  it  %uitb  their  own  money ;  by 
S.C.  uid  the  ^he  better  opinion  [it  is]  good  evidence,  and  recovery  againft  them 
Bocet  there,  ought  to  be  pleaded  and  wi  given  in  evidetue  i  and  bifides  this  [fbrf 
"^  (^*  ^  pleaded}  fully  adminiftered.  J 
7*  and  die  Bot^s  tbeze* 

[17.  21  H.  7.  16*  [Defendant]  gave  in  evidence,  that  he  bc-r 

irxgfieriffy  in  adion  brought  againft  him  upon  the  ftatute  of  e:^^ 

iortton^  took  it  for  bar  foe  of  one  who  was  acquitted ;    and  good 

evidence. 3 

tl.  C.4XS.        [18.  Evidence yS&tf//  be  applied  as  he  intends  to  his  avatly  and  he 

«.  \y  all  the  ought  not  to  flicw  by  prefumptioil  a  thing  againft  himfelf,  though 

iSf  h"'i       ^"  ^'*^  ^^  declaration,  or  in  pleading,  certainty  ought  to  be  (hewn ; 

fc  14'Eiis.   for  the  party  (hall  anfwer  to  it,  and  the  Court  ought  to  judge  o£ 

»  c*feor     It,     13,  14  El.  Newvs  against  Larke,  which  is,  th^t  a  found-- 

SchSaftka    ^'^^  "^  wbich  .the  Court  Jboll  adjudge  ought  to  be  certain  ,•  other* 

V.  Larke.     wife  tne  party  (ball  anfwer  to  uncertainty,  and  the  Court  ihall 

judge  accordingly.] 
f  Orig.  18      *  [19.  Poffefjion  continuing^  (hall  make  a  man  able  to  dijlrain  the 
(dleant), .     l^afts  of  *  one  having  no  titUy  though  he  has  no  eftate  in  right  ^  and 
ifoi*677?  ^**  taking  is  in  re{pe£l  f  of  the  poiTedion  rather  than  of  a  good 
7     '    .  *  title.    Between  Smith  and  Stapleton,  15  EI.] 

Fl.  C.  431* 

Ar^.  Pafch.  15  Elif  in  cafe  of  Smith  ▼•  Stapleton. '    ■   ■  ■  Sec  tit.  Pjfleffion^  (F)  (G}. 

Br.  Baire,  [20.  In  debt  againjl  2,  and  they  plead  non  efl  faSuniy  it  is 
|i.^»o.  cito  f^^^  ^^  ^^  ^  ^^^  ^^^^  j^^  ^^^  ^  ^^^  ^^^^^  ygj  g^  Qjj^jj  j-ccovcr. 

s«f*jo«jg-    40  E.  3.  35.] 

tnent  (O.  2}* 

In  i^fir  [21.  One  had  leafe  for  years  of  land  of  a  ftranger,  rendering 
y«»#»  upon  r#»/,  and  for  the  arrearages  brought  debt.  The  defendant  pleads 
piJ^tht  ^^'  ^^  ^™^''  ^^^  nothings  and  [he]  may  give  in  evidence  that  he 
plaintiff  •  never  wasfeifed  of  the  land.  This  is  good  evidence*  But  if  he 
f  a»e  in  w-  pleads  riens  arrear^  or  levied  by  diftrefs^  he  cannot  give  in  evidence 
tr^M^/  as  before,  as  it  fcems,     7  El.  Tr.  9  H.  7.  3.  may  fay  ne  leffa 

sireed  to  held  for  mt  year,  rtndmng  rent  of  i^l,  and  m  f^ff  be  vtat  prantee  ef  a  teverjiim  txpeffant 
ttgon  sn  tfiate  for  ttfe^  tvbkb  life  toas  dead  st  the  time  of  the  giving  of  the  note,  vfbich  grant 
nt>0i  ^^eart  before^  awd  he  wai  never  inpoffifion^  hot  the  tenant  for  life  was  all  the  time  in  poflenion* 
4niing  bis  lifQ.  The  defendant  gave  in  evidence  «  frior  grant  of  the  /aid  reverfon.  Aad  it  was 
mlcd  by  Holt  Ch.  J«  that  the  defendant  in  this  cafe  may  give  in  evidence  nil  habuU  in  tene* 
mentit,  the  plaintiff  having  nefer  been  in  pofleAon,  notwkb/hnding  the  notefgned  by  the  defendant^  by 
^ich  be  ag;etd  ro  boM»  Ac.  fiut  if  the  fisintif  bad  been  inf^fiffan^  though  but  tenant  at  wiJ/,  &c. 
then  the  defendant  could  not  have  given  this  in  evidence,  without  having  been  evided-  Lent-afliret 
M^'dftone,  13  ¥f .  3.  1701.  And  the  plaintiff  was  nonfuited.  Ld.  Raym.  Rep.  746.  Cbettk  v« 
Pound* 

*  [  347  3  [M.  Lfofi 


atrial.  347 

t22.  ^  Leafi  at  nvlll  cannot  be  given   in  ivUence  upon  mi  •«.  P.  B«t 

guilty i  and  in  ajjtfe  and  trefpafs  [the  jury]  may  giv^  verdiB  at  large^  STftr^  * 

as  becaufe  there  is  no  title  cpmprehended  \  not  in  refcuiy  becaufe  yem.    Br. 

tenure  is  comprehended,     f  9  H.  7.  3.    Contra  in  dibt^  and  rcf-  9*"*?^^' 

cue  quare.     %  Wltneflcs  ttizWfay  nothing  but  that  which  thtyfav)  or  ^'jj  Jj^ 

beard'.     12  Aff.  11.]  8. 

t  Br.  Rrf- 
^ous,  pi.  %%•  tites  S.  C*        '■  8f>  ConfefioBi  pL  31.  cibet  S.  C  Br.  Vcflid».(l.  56.    citet 

S.  C. 

X  Bt.  TeftmotgneS)  pi.  zx.  cites  S.  C.  fc  S.  P.  their  OAtb  xi  to  fij  the  truth,  wttbooC  0ifi9%  tm 
<Keir  belief. 

f  23.  In   iffue   up<Mi  parfon   or   not   parlbn,    fa   m^n^    may  f  ?•  ^'  ?'• 

give  in  evidence  §  refignation^  though  it  he  in  other  county ^  and  fpi-  pLm  j.^d2l 

ritual.     &o  upon  divorce  in   abatement  of  'writ :    but    if   it    had  9  £.  4*  49* 
been   pleaded  in    bar^    it   fhould    be    tried  by  the  bi/bop^     Is^c. 
7E.  4.    16.] 

[24.  In  debt  upon  obligation  he  pleads  Hotj  ejl  faEfum ;    upon  s.  C.  eitel 

which  they  were  at  iffue,  and  the  witneflcs  fay  that  it  was  de^  P*;  C.7.I1, 

tsvered  at  fork,  which  is  another  place  than  where  it  bears  date,  it  JJ  gi^^ 

does  not  warrant  the  ilTue.     2  £.  6.  7,    31  H.  6.]  RsMxcsft 

T.  Fo- 

CASBA  )  for  the  delivery  ihall  be  intended  where  the  deed  bears  date  $    but  n«w  the  witneilbl  fay  the 
contrary,  and  fo  the  evidence  does  not  warrant  the  iflbe.  Trials  per  Pais,  376.  (467.)  cites  S.  C« 

But  fays,  that  furely  if  this  be  found,  the  plaintiff  ihall  have  judgment  ■•  well  ■!  upon  a  hood  delifCic4 
hefore  the  date. 

^25.  Deed  is  pleaded  in  bar,  and  fays  that  nothing  pajfedhj  the  ^muty^ 
deed,  he  may  give  in  evidence  that  it  is  not  his  deed.  6rice  51^*1**!^- 
and  Keble,  5  xI.  7.  8.    Contra,  Bra£lon,  foL  3.]  ^eed,  cL. 

not  giiFe  im 
rvidenee  that  mm  ^  fsefum ;  for  by  the  pkadiog  the  deed  is  conMIed  $  per  BrUo.  Quod  aotSt 
and  ^ucre.  Br.  General  iffuey  pi.  79.  cites  5  H.  7.  3.  .  But  aftenvaxds  ia  the  fame  terat 
Brian  £ud  otherwife,  vis.  that  he  may  give  in  evidence  non  eft  fa&um ;  and  fo  it  was  hdd 
by  KeUe.  Br.  General  Ifloc,  pi.  38.  cites  5  H«  7*  S.  and  fays,  ideo  ^userej  ibr  vidatar 
^uod  non* 

[26.  tl  20  H.  6.  24.    In  account  before  auditors   [defendant  |  s.C.  cke4 
pleads  that]  he  owes  him  nothing,  he  may  give  in  evidence  nofucb  per  Flneux, 
^count.    But  upon  riens  arrear  in  debt,  f  include  tenure  dont  de  1^'  7-  3« 
Tien  culpable.    9  H.  7.  3.]  haw^T^ 

tranflate 
iStSiM ;  but  die  meaning  teems  to  he,  that  the  defendant's  pleading  riens  axrear  includes  or  admits  a  ««• 
auB,  folbat  he  is  coadiided  to  fay  he  doea  not  hold  of  the  pluotiiF;  yet  be  may  fay  that  he  owes  him 
Bothiiig ;  fo  that  if  plaintiff  diteias,  snd  defendant  makes  refcous,  the  defendant  may  plead  not 
ffilty.  See  the  Year-took,  3.  b.  4.  a.  Per  Fineuv.— — Br.  Confeifiony  pi.  31.  cites  S.  C.  tbatrieaa 
arrear  b  not  a  denial  of  the  tenure )  for  it  it  a  n^ative  which  includes  in  it  an  affiraatirt.  j. 

Br*  Ocacral  Iffue,  pi.  9.  citeaS.  C* 
• 

-£27.  Evideoce  is  not  givm  but  to  inform  them  [the  jury']  in  their  Br.  Verdift^ 
tfdinct  rf  the  right ;  [and]  though  no  evidence  was  given  of  |['  q^^^ 


€cn, 


any  part,  or  they  will  not  give  evidence,  yet  they  are  to  givie  s.  p.   see 
vesdid  of  one  £de  or  odicr.    Vaviibr,  14  H.  7.  29-]  ^'  5-  ff* 


(X.  e.  6) 


£28. 
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|rr»Ctneial       fjg.  Licence  may  be  given  in  evidence  in  irejpafsy  upon  not 
dSrf  "hV  S^^y-    ^^^^»  ^^  ^-  7-  ^^-  ^-     Contra,  14  H.  8.  i.] 

8.  contra^'vj*.    that  it  ought  to  be  pleaOeti. S.  P.    Br.  General  Iffue,    pi.  46*   ciuef 

i»  H.  8.  I.  and  theitfort  it  feemi  tliat  the  14  H.  8.  in  Roll  if  a  miftakc— See  pi.  14.  in  the 
■Btfc  tlfcrc* 

[29.  The  jurj  (hall  be  charged  upon  the  pant  which  is  ira» 
rfed.     13  H.  7.  II.  a.  FrowikcJ 


verfed 


(Z»  e)     Evidence.     Pf^hat  Thing  oflyi&/  /(>  be  proved 

in  Evidence, 

S»  c.  cited  [!•  J  N  a  trefpafs  for  entry  into  his  clofe  in  Caheringy  in  a  certain 

li1S^\V'  f^°-^^  ^^^^^  Calverfieldy  labuttwg\  em  the  fouth  part  upon  et 

Ana.*  in'  mill  in  tie  tenure  of  J.  S.  if  the  defendant  pleads  not  guilty^  upon 

cafe  of  tbe  which  the  parties  are  at  iflue,  the  plaintiiF  ought  to  prove  his 

cSahaJ"*  o^^^n^^    H.  37  EI.  B.  R.  between  Nowel  and  Sands>  per 

vhtchcafe'  Cisriam  and  counfel  admitted.] 

vaa  thui»  [jj*  And  in  this  cafe  he  ought  to  prove  all  the  abutment ;  for  it 

Mt^^'  18  not  fufEcient  to  prove  the  mill  to  be  of  the  fouth  part,  but  he 

the  defend-  ought  alfo  to  provc  that  this  at  fonie  time  or  other  was  in  the  tc- 

ant  witb  nure  of  J.  S.  otherwife  it  is  not  good.    H.  37  El.  B.  R.  between 

J^|^^^  NowEL  AND  Sands,  per  Curiam*    Upon  which  the  plaintiff  was 
of  St.  Giles  nonfuited.l 

lBtii«  Field*, 

tiotoudy  aflembled,  8e  qnoddam  cublculvin  cojufdam  Sane  S.  in  dono  manfiovali  cojufilam  Sane  James, 
J^e^it  &  intravity  and  thirty  yards  ol  ftuff  took  and  carried  away.  Upon  evidence  it  appeared  to  be  tbe 
'lDaofipn>iioufe  of  David  Jamlbn*  and  not  James  ;  and  tbe  Ch.  J.  held  that  this  did  not  mainuia 
t^  indi/6lneot  Uke  this  cafe  of  Roll ;  for  in  the  principal  cafe  part  is  local,  part  not  local,  the'  cd« 
bicobim  is  local,  tbe  taking  and  carrying  away  is  not  local  \  but  then  all  is  put  together  as  one  entire 
.  i»/^  vsd^  one  defer iptioo,  and  yoy  cannot  divide  them. 

t.  The  cafe  upon  the  evidence  was  thus ;  the  plaintiff  had  a 
ti^ey  given  him  by  the  will  of  J.  S.  of  a  larger  affife  than  the 
de^ndant  did  like  of;  and  the  defendant,  in  conjideration  the 
plaintiff  tvould  fortear  to  move  teftator  to  male  an  alteration  of  fns 
wi/lf  aiipromtfe  the  plaintiff^  i  o  1.  and  he  averred  he  did  forbear, 
&C.  and  did  aver  the  teilator  lud  goods  to  the  value  of  160  L  and 
he  was  conftrained  to  prove  this  as  part  of  his  cafe  i  quod  nota, 
diough  it  be  a  greater  fum  averred  than  needed.  Clayt.  1^9.  New- 
fpm's  cafe. 

4«  In  cafe  for  falfcly  2Xii  fraudulently  felling  a  horfi  to  the  plain- 
tiff, as  the  proper  horfe  of  the  defendant^  ubi  revera,  it  was  the 
horfe  of  Sir  J.  L.  bec^ufe  the  plainuff  could  not^^vr  that  tbe  de- 
fendant  knefv  it  not  tote  his  own  horfe,  (for  the  declaration  muft  be 
that  he  did  it  fraudulently,  or  knowing  it  to  be  not  his  own  horfe,) 
the  defendant  having  bought  the  horfe  in  Smithfield,  but  not  le- 
gally tolled,  the  plaintiff  was  nonfuitcd.  Alep,  91,  Mich. 
^  Car.  B*  R.  Sprigwell  v.  Allen. 

^  5.  In 


4' 


5*  Ih  cafe  the  declaration  was  for  deKvering  UB-meFchan*  skm.  €$• 
clizabk  goods,  hnnving  them  to  bt  nought^  yet  the  knowledge  need  Betihc- 
not  be  proved  in  evidence.  Per  Curiam.  Vent.  365,  366.  Mich.  kYj.][to,j 
34  Car.  2.  B.  R.  Denifon  v.  Ralphfon.  s.  c.  AsA 

diat  if  in 
this  cale  it  coald  not  be  proved  npoo  evidence  tbtt  the  party  wae  knowlog  that  the  goods  were  uomer- 
chandizable,  yet  the  plaiotiflf  flMHjJd  have  a  verdid  \  and  that  fo  it  had  been  ruled  in  a  demuner 
«pon evidence.  1      -a  Show.  250.  pi.  256.  Bzmimgsagx  v.  RALrHSoHyS*  C.  but  S«  P.  does 

Aoc  appear. 

.  6.  In  eefe  for  rtfeuittg  goods  which  the  plaintiff  had  dtftrmned  {  349  j 
for  rtrUy  the  plaintiff  declared  that  he  was  feifed  in  fee  of  a  cer- 
tain meffuage»  &c.  and  fo  feifed  demifed  it  to  J.  S.&ra^y€4irj  and 
fo  from  year  to  year  as  htlg  as  both  parties  fbould  pleafe^  by  a  parol 
demife,  referving  rent ;  and  for  rent  arrear  he  diilrained,  and  the 
diftrefs  was  refcued  from  him  by  tlie  defendant  for  which  the  ac- 
tion was.  brought.  And  here  the  plaintiff  having  laid  a  feifin  in 
fee  in  himfelf,  was  fain  to  prove  it*  6  Mod.  215.  Trin.  3  Ann. 
B.  R.  Dod  v.  Monger. 


(A.  f )     Evideoce*     How  the  Proof  Jhall  be  made.  ^oi.  678/ 

[i.  tN  a  treff>qfs  fior  entry  into  a  ^^  in  Galvering^  in  a  certain  See(Z.  e) 

^  place  called  Calverfield^  abutting  on  tie  fouth  part  upon  a  mill,  ^^  '»  ** 
&r.  it  is  (ufficient  proof  of  this  abutt^lj  that  the  mill  lies  on  this 
fart  of  tie  Jand^  hit  that  a  highway  is  beifwe^n  the  null  and  the 
land,   H.  37  El.  B.  R.  between  Nowel  and  Sands,  per  Curiam 
adjudged.] 

[2.  If  the  buttal  be  ajjigned  to  be  towards  the  eafl,  though  it  lies 
north,  yet  if  it  inclines  to  the  eqfty  that  is  to  fay,  if  it  be  towards 
the  eait,  it  is  fufficient  proof  of  the  buttal.  P.  7  Ja.  B.  between 
MiLDMAT  AND  Dban,  poT  Curiam.] 

[3.  tJpon  fuUy  adminiftered  pleaded,  the  account  given  to  the  or* 
dinary  fhall  not  be  given  in  evidence,  nor  any  rei^e^  had  to  it. 
P.  7  Ja.  B.  TuaviB^s  cafe,  per  Curiam.] 

4.  If  a  man  enters  into  a  bond  fir  payment  of  afum  certain  at  a  •n  ftenw 
Jty  cariain,  the  obligee  ihall  aot  be  nut  to. prove  *the  bond,  ^at  it 
Toth.  90.  cites  Novcmb.  1629.  Per  Ld.,  Keeper.  Mai^iwayring  SafheftiU 
V.  J«mes  and  Moie*  not  be  put 

to  prove  d)C 
conGdeiation  of  the  bond* 

c.  In  an  aftiM  on  the  cafe,  foe  ^profits  ef  the  office  of  maf-  ^<^\J'. 
tcr  of  the  kin^s  wardrobe,  the  plaintiff  declared  that  king  ^^^^^^ 
Charles  the  2d  in  the  23d  year  of  his  reign,  granted  him  a  pa-  ©f  «his  na. 
teht  to  hold  the  faid  office  for  life,  reciting  a  firmer  grssnt  thereof  |^*^^**  •* 
to  the  carl  of  Sandwich,   and   the  furrender  of  that   grants  J^^Vjfc^ 
And  that  the  defendant,  by  colour  of  a  patent  granted  to  him  every  partu 
in  the  firft  year  of  the  late  king  James,  had  entered  upon  the  ^^^'f 
office,  and  taken  the  profits,  and  had  deprivci  the  plaintiff  of  '^^^ 

the 
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>J-  ^"^  Ar  wRrfe  benefit  and  profit  of  the  office.     Upon  not  guiltjr 

pviLn^"*  plcaded>   it  came   to    a  trial  at  the  bar ;    and  it  was  infilled 

£2r  che  da.  lOT  thc  defendant^   that  the  plaintiff's  patent  having  recited  a 

■»"KP  to  former  grant,  that  they  nuifi  prove  that  grant  to  have  been  fur^ 

/i^/of 'the  ^cndtred.    To  which  it  waa  anfwercd,   that  if  they  took  advan- 

•ffice  (Me.  tagt  of  the  recttatf  they  mifi  admit  all  that  was  recited,  as  wclf 

mmmhut  am-  ^hic  furrcndct   as    the   grant.    And   of  that  opinion  was   thc 

17a*  ^l*  Court*    Then  the  defendant  produced  the  earl  of  Sandwich's 

of  Moun-  patent  ^  and  this   the   Court   held  would  put  the  plaintiff  to 


^^^^    ^*  prove  a  (iirrender.    And  a  furrender  was  (hewn  in  evidence  ac- 
*^"*       cordingly-    Vent.  170.  Pafch.  3  W;  &  M.  C.  B.    The  Earl  of 
Mountague  v.  Ld.  Prefton. 

6.  It  feem»  there  is  a  difference  hctwecnp/eas  of  perfbrmancr 
and  pleas  in  excufe ;    that  m  pleas  of  excufe  he  is  bound  to 
r  jro  3  prtxve  it  as  he  pleaded  it  s  but  othcrwife  in  pleas  of  performance* 
See  10  Mod.  303*  306,  307.  Pafch.  i  Geo*  i.  B.  R.  WcddaL 
T*  the  Manucaptors  of  Jocar* 


(B.  f }     Evidence^     What  Things  fhall  be  given  In 
Evidence j^  or  Jhall  be  good  Evidence^ 

J^  *cs.  fl-  E^»    1  ^  ^  "*^"  devifes  land  by  his  will  in  writings  by  force  of  tlie 
3.S*c.bttt  ^    ftatute  of  wills,  or  at  common  law  by  cuftom,  and  this 

S.  P.  doe»  ^jjj  jg  proved  in  the  fpiritual  court  per  teftes^  yet  the  probate  of 
duftlSSnf^  this  will,  not  thc  witnefies  who  were  (worn  for  the  probate  of  it, 
•oty  vpoA  are  to  be  given  in  evidence  at  common  law  to  prove  thc  wilf  and 
*  pcohibi-  ^^  devife  of  the  land ;  becaufe  this  probate  as  to  the  landy  which 
the'provinf  w  ^  matter  of  franktenement,  was  coram  non  judice,  though  the 
fttcb  wiu  in  probate  was  good  as  to  the  pergonal  eilate  devifed  by  the  fame 
^^^  win*  Hill*  10  Car.  B.  R.  between  Brett  Nettar^  and  Ste- 
c.    PHBN  Brett,  refolved  per  Curiam.] 


391.  39$. 

S*  C.  and  S.  F*  '  S.  P.  Sti.  lo.  Pafch.  23  Car.   Betfwotdi  v.  Bctfaortfa.'  See  tit* 

PtabibiuoB,  (F.  a)  pL  3.  S.  C.  and  the  nocea  there.    And  alfo  fee  (E.  a)  t)iere,  pi*  6.  and  the 


•  Cfo.  C.         [a.  If  the  letters  patents  of  the  king  are  (hewn  in  evidence^ 

MichT^il*  in  which  it  is   recited  that  the    office  ^as  before  granted  by 

Car.2.S.C.  letters   patents    to  J.  S*   ^xA,  that  he  has  furrendered  it,  whitn  ' 

but  s.  P.      the  hing  accepted:    and  then  in  confideration  of  this   furrender, 

^^^^      thc  lung  granted  the  office  to  Jm  D.  it  is  not  fufficient  evidence 

J^jo.463.    tojhetv  thofc  letters  patents,  without  fiiewing  the  letters  patents 

8.  c.  bttt     thanjehes  tttade   to  J.  S.  and  his  furrender  bf  matter  of  record^ 

Mc'mm.   becaufe  it  is  not  to  be  tried  or  proved  by  the  country,  but  by 

--Sce(A.f}  matter   o£  reeord,   being  things   of  record*     Mich*    13  Car* 

P^  5*         B*  R*  between   *  3ir  John  Meade  iind  Sir  Wiluau  Lem« 

THALL,  in  an  a£licn  upon  the  caie,  for  the  office  of  maribal 

of  B.  R*    Refolved  per  Curiam,  upon  evidence  at  a  trial  at 

bar,   and  fir  John  Mead   nonfuited  for  want   of  proving  it 

Qt  fbema  it  is  not  neceilary  to  {hew  the  record^  but  it  i&  not 

fit 


i 

Zxint  '3SO 

fit  to  be  permitted  to  prove  it  in  fuch  manner,  without  (hewing 
the  record,  or  a  true  copy  of  it.  But  it  feems  the  jury  might  well 
find  it,  if  they  believe  it  to  be  true.  Witnejfes  examined  to  prove  a 
furmife  in'  a  prMbition  in  B.  R,  or  B.  or  other  court  of  rf-cord, 
ihall  not  be  given  in  evidence  on  a  trial  in  another  a£tion  upon  the 
fame  cujlotn^  becaufe  the  defendant  in  the  .prohibition  cannot  -^  ^ 
cToffi-examine.  Mich.  13  Car.  B.  R.  between  the  Eakl  OFf  Salis-  f  FoI.  679. 

BURY  and  Sir  Broket  Spencbr.     Per  Curiam,  refolved  upon  ^    — ^ *m^ 

evidence  in  a  trial  at  bar.] 

[3,  If  upon  a  writ  of  dlcm  claufit  extremum^  evidence  be  given  at  See  pi.  10, 
the  bar  in  the  court  of  wards ,  to  find  an  office  for  the  king,  and  \]^^^J    ' 
the  jury  after  evidence  ^xxc^gteed  to  find  a  verdiB  againJI  tie  king  ;  mitiwi  to. 
but  before  the  verdiB  given  they  are  difcharged :  in  an  aciion  after  givecri- 
for  the  title  of  the  land,  between  thofe  who  make  title  to  the  ^^^^^^ 
land,  if  otie  of  the  frji  jury  is  brought  to  give  evidence  that  the  done  at  a 
jury  'was  agreed  to  find  agaitift  the  king^  it  ihall  not   be  admitted  former  trial, 
without  {hewing  of  a  copy  of  the  writ,  or  fome  oracr  for  it,  it  pro^dingt 
being  a  matter  of  record.  PI  16  Car.  B.  R.  between  Roberts  and  at  the  fame 
Sir  Simon  Harcoup.t,  per  Curiam  refolved,  but  after  admitted  ***P[°^'^' 
byconfent.]  Tn^'n^' 

W.  3.  Anon.— —And  Ibid.  565.  Mich.  13  W.  3.  one  cannot  give  *  efidence  of  any  thing  done  at  a 
former  trial,  without  produciojj  the  record  of  the  former  trial. 

[4,  In  a  fuit  in  the  Star'^chamber^  vntneffes  were  examined  to 
prove  what  was  depofed  concerning  a  will  in  court  chriflian,  yet  * 

becaufe  the  depo/itions  are  not  allotved  in  the  Star-chamber  taken  in 
another  courts  tliofe  depofitions  were  rejcfted,  as  a  crafty  device 
to  introduce  depofitions  againft  the  rule.    Hobart's  Reports,  15  9.  J 

[5.  Witneffes  examined  in  court  cbrifKany  in  a  fuit  for  tithes^  Teftirnony 
though  they  arc  dead^  ihall  .bie 'given  in  evidence  in  an  a£tion  at  ^'cIJurtT*  "* 
common  law,  where  the  fame  cudom  is  in  <|ue(Uoa  which  was  which  it 
in  the  court  chrlilian.      Mich.  13  Car.  B.  R.  between  the  Earl  notof  re- 
of  Salisbury  and  Sir  Broket  Spencer,  per  Curiam  refolved  J-pJ^J^W**^ 
upon  a  trial  at  bar.  J  court  is, 

*  though  it  be 

ht  m  cafe  v»htrtof  thj  have  jmrifiiffion,  IhaXl  not  be  read  here ;  per  Hutton  J.  bat  the  other  3  jufticet 
cuncrau  But  atierwaids  they  agreed  to  Hutton  ;  and  becaufe  it|MVrer  had  been  done»  they  would  not 
make  thit  a  precedent.     Liti.  Rep.  167.  Mich.  4  Car.  C.  B.  in  a  cafe  of  evidence. 

it  MMU  oiovedj  ihat  dspoiitions  taken  in  the  ecclefiajhial  courts  might  be  gi? en  in  eridence  in  a  trial 
in  this  court  \  and  the  court  was  againft  it,  becaufe  they  were  not  taken  in  a  court  9/  ncwd.  And 
tfaey  faid,  although  the  parties  were  dead  yet  they  ought  not  to  be  allowed.  And  by  Banks  Ch.  Joftice^ 
no  depo6tioaa  ought  to  be  allowed  which  are  not  uken  in  a  court  of  record.  And  Fofter  and  Reem 
were  of  op'nion,  that  aliiu>ugb  the /'am/i  would  afftnt  to  it,* yet  they  ought  not  to  be  given  in  evi- 
dence 9gainft  the  conflant  rule  in  iuch  ciife.  Crawley  contrary ;  for  he  faid,  that  a  writing,  which 
by  the  law  is  not  evidence,  might  be  admitted  as  evidence  by  the  confent  of  the  parties.  Mar.  no,  izi. 
pL  198.  Mich*  17  Car.  Anon. 

Proofa  in  the  fpiritual  court,  in  trder  to  a  deprivjtm  for fmowfy  were  offered  to  be  rfead,  but  was  not 
allowed  \  for  thole  courts  are  no  courts  of  recozd.  But  the  finteuctt  of  deprivation  were  fuffered  to 
benad.    Freem.  Rep.  84*  pi.  103.  Pafch.  1673.  Philips  v.  Crawley. 

[<5.  Afentence  given  in  the  court  chriflian  touching  tithes j  may  be  See  the  note 
given  in  evidence  in  an  a£lion  at  the  common  law  ;  for  this  is  a  ^^^  ^ 
juSetalaS.    Mich.  13  Car.  B.  R.  betwen  the  Earl  of  Salisbury 
and  Sir  Broket  SpshCER.    Per  Curiam*] 

*  • 
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Hob.  III.  f  7.  Depo/itLns  taien  in  the  court  of  the  council  ofTorij  touching 
1^' '3»«  the  title  ofland^  ought  not  to  be  given  in  evidence,  tecaufe  the 
tth  rtfola-  ^^^  xourt  IS  not  Competent  in  a  cafe  of  this  nature.  Hobart's 
tlon  or  rca-  Reports,  155,  156.  between  the  King  and  Lord  Hunsdon  plain- 
loD,  though  jijfs^  and  the  Countess  of  Arundell  and  Lord  Howard  de- 
that  thofe     fcndants.     Per  Curiam  refolved. J 

depoficioDS  were  allowed  aod  given  in  cvicence  by  ihe  lord  Coke  then  attorney  general,  in  36  Elis. 
Vpon  an  office  at  Catliflr,  taken  before  mf  lord  chancellor  then  mailer  of  the  rolls,  upon  the 
attainder  of  Francis  Dacres,  which  was  alfo  confirmed  by  my  lord  Cclce :  yet  that  moved  us 
Jittley  both  becaufe  the  cafe  differs  much  between  an  inqutfi  of  'ffict,  which  admits  a  traverfe,  and 
this  hearing,  which  is  final  And  alfo  becaufe  it  is  now  contrauiAed,  and  put  to  the  judgment  of  the 
Coutt,  which  muft  give  an  Twer  judicially,  which  before  pafled  in  Hience. 

Depofitiona  taken  in  the  durtiyf  and  exemplifiedj  were  offered  in  evidence,  but  rejcAed,  becaufe  the 
anfwrr  of  the  defendant  was  not  alfo  exsmplitied  ;  fo  that  it  may  appear  to  be  the  fame  matter  and 
title.     And  by  this  it  feems  then  they  might  have  been  ailowrd.     Clayt.  9.  pi.  17.  Aldbroke's  cafe. 

Depofitions  taken  in  the  council  of  York,  or  marches  cffVafeSf  ihail  not  be  received  here.  Agreed 
per  tot.  Cur.    Lit.  Rep.  167.     Mich.  4  Car.  C.  B.  in  a  cafe  of  evidence* 

Hob.  ii«.  [8.  Depofitions  taken  in  afuit  hettveen  other  perfons^  fliall  not  be 
the' 2d  re-  P^^^  ^^  evidence  againji  him  who  does  not  claim  under  any  of  the 
foiution  or    faid perfons.  Hobart's  Reports,  155.  in  the  faid  cafe  of  the  King 

leafon — It     ^^D  LORD  HoWARD.      Refolved.  1 
was  agreed, 

that  depofiticni  taken  in  a'caufe  where  tenant  for  life  only  tvat  party  eannct  he  made  ufe  of  as  evidence 
Uga'inft  the  re<verfwner  or  remainder-nan.  And  lord  keeper  declared  his  opinion,  that  depofitiona 
taken  in  a  fuit  where  tenant  in  tail  Koas  pcffyt  could  not  he  made  uft  of  againji  the  iffue  of  tenant  i« 
tail,  becaule  he  comes  in  by  a  title  paramount  per  formam  doni  j  and  alihough  tenant  in  tail  has  • 
power  over  the  eflate,  and  may  difpofe  of  it,  yet  If  he  in  a  bond  binds  hlmfelf  and  his  heirs,  the  iffue 
in  tail  is  not  bound  j  but  if  tenant  in  fee  is  party  to  a  fuit,  the  depcfitions  taken  in  fuch  a  *caufe 
may  b;  read  againft  the  heir.  2  Freem.  Rep.  164.  pi.  333.  Mich.  1702.  Lord  Peterborough  ▼.  Lady 
Dutchefs  of  Norfolk. 

•[352] 

In  trover  [p.  Depofitions  taken  by  commijftoners  upon  a  commiffion  ofhanh' 

t'ete'k-*  ^^'t^y  ^7^  not  be  given  in  evidence  in  a  fuit,  in  which  it  comes 
niptcy,&c.  in  queftion  whether  he  was  bankrupt  or  not,  or  to  prove  any  mat- 
were  admit-  ter  depending  upon  it,  becaufe  the  other  party  could  not  crofs" 
•ueftion       ^^f^ine  the  party  fworn.     This  is  the  common  courfe.3      ^^ 

was  upon  a  bill  of  fale  of  1S9  pipes  of  wine  to  a  nsmewfake  of  the  bankrupt's,  whether  the  fame 
was  fraudulent  or  not.  The  evidence  ofTered  was  the  depoficion  of  the  bankrupt  hiinfelf  before  the 
commifilioners,  and  the  Court  held  it  good  enough.  But  this  belnc:  rppofed  by  the  defendant*!  coun- 
fel,  proof  was  made  viva  voce,  of  what  the  baokropt  confelTed.  2  Keb.  348.  pi.  31.  Pafch.  xo  Car.  2. 
B.  R.  Bents  v<  Micoc. 

dec  pi. 3.  iz.       [lo.  In  an  information  for  the  king  by  his  attomey-geneial^  after 
evidence  given,  if  the  jury  are  agreed  to  give  their  verdi£t,  and 
when  they  are  ready  to  give  their  verdiSt  in  court,  the  attomey-ge* 
neralfaid  that  he  ivill  not  proceed^  but  will  have  a  juror  drawn,  (as 
*he  may,)  and  it  is  fodone,  andfo  no  verdift  given,     ht  a  new  in» 
formation  by  the  attorney-general  for  the  Jting,  none  of  the  frfl  ju^ 
rorsjball  be  admitted  upon  trial  of  the  iflue  in  this  new  informa- 
tion, to  give  evidence  that  the  firji  jury  nvas  agreed  to  give  a  verdiS 
againfi  the  kingy  becaufe  inafmuch  as  it  ought  not  to  be  difcovered 
againft  the  king  in  the  iirft  information,  by  the  fame  reafon  it 
f  See(Y.a.2)  (hall  not  be  difcovered  againft  the  king  in  this  new  information  ^ 
Siw  there.*  ^^^  ^  ^^  ihould  be,  then  no  benefit  would  accrue  to  the  king  by 
^  ^         his  prerogative  to  f  draw  a  juror  before   verdifi,     ?•  16  Car. 
•  Foi.  6S0.  B.  iCi  i^  an  action  *  between  Roberts  and  Sir  Simom  Har- 
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touRT,  iipah  a  trial  at  W.  Said  by  juftice  Jones  to  be  the 
couxfe,  and  agreed  by  Sir  John  Banks,  the  attorney-general.] 

[ii.  In  writ  o{  diem  claufit  extremum  to  find  an  office  after  the  See  pi.  3.10. 
"death  of  J.  S.  if  the  jury  impanelled  to  find  it  be  adjourned  out  of  TT"     v  ^ 
tie  country  to  hear  their  evidence  at  the  bar  at  Wejimtnjier^  in  the  ,^.*in  the 
'court  of 'wards ;  and  there,  after  evidence  heard,  they  go  together  notetthww 
to  confider  of  their  etddencc^  and  ^after  are  agreed  to  give  a  ver- 
di£t  againft  the  king ;  and  ^ihtn^b^ore  their  verdiU given^  they  are 
difchargedy  fo  that  no  verdiB  «>  recorded:  yet  one  of  the  jury  fliall 
be  admitted  to  give  evidence,  that  they  were  agreed  to  give  their 
verdi£l  againft  th^  king.      P.  i6Car;B.  Ri  between  Robert^ 
ANt>  Sir  SiMbN  H'arecourt,  upon  a  trial  at  bat.   Refolved  per 
Curiam.     And  tbe  evidence  permitted  to  be  given  accordingly  in 
ilhis  adion,  which  concerned  the  title  of  the  land  between  them; 
But  this  trial  did  not  concern  the  ting. 2 

12.  Always  when  a  man  pleads  a  genisral  iffiie,  if  his  evidence 
Jfands  with  his  ijfttey  and  proves  it  to  all  intents ^  the  evidence  is  good  ; 

hut  if  the  evidence  does  not  prove  the.iflue,  as  where  in  trefpafi 
a  man  pleads  not  guilty,  and  (hews  irl  evidence  a  releafe  or  arbitre* 
ptent,  quaere  of  this,  if  good  ;  per  Fineux.  Kelw.  64.  a.  in  pL  2; 
Trin.  20  H.  7. 

13.  In  an  a£iion  upon  the  caje,  for  taking  the  profits  of  the  un* 
der  cUrk  of  the  treafury^  a  mfte  obtained  by  the  lord  Finch,  maftcr 
tof  that  office  formerly  j  of  the  officers  fubfcription^  thai  they  were  but 
fervants,  was  o£Fered  in  evidence,  which  was  .infifted  to  be  no 
more  than  fome  parifhioners  fubfcription  to  pay  tithe  in  kind> 
tvhich  will  not  bind  others  \  which  the  Court  agreed  to,  and  rc- 
fufed  to  let  it  be  given  in  evidence,  cfpecially  part  being  cut  off^  m 
Keb.  258,  25jp.  pi.  36*  Pafch.  I4  Can  2.  B.  R.  Whitchurch  and 

14.  Upon  ^fecffmcni  pleaded  by  deed^  evidence  cannot  be  giveri.  [  353  3 
*without  or  by  other  deed.     Brown's  Anal.  16. 

15.  Chirograph  of  a  frie  is  prima  facie  good  evidence,  and  is 
Evidence  of  fo  high  a  nature,  as  that  no  parol  evidence  Ihall  be 
kUoWed  to  falfify  it.  Admitted  Arg.  10  Mod;  42.  ;  in  Lord 
Say  and  ScaFs  cafe. 

See  the  fame  divifion  ai  tit.  (£fyi^ttitZ^  with  its  feveral  fubdivifions; 

(C.  f )     Evidence.     What  Thitigs  may  be  given  in 

Evidence  upon  a  Special  IJfuCm 

\i.  |N  a^oh  of  debt  for  rent  rejerved  upon  a  leafe  for  years^  if  Iftlielttft 
*  defendant  pleads  non  dimifiij  he  may  give  in  evidence  that  j^"^*.*^ 
Uffor  had  nothing  in  the  land  at  the  time  of  the  demife.     Co;  Litt.  dented,  bdth 

47.  bi}  partic»are 

concluded ; 
but  if  it  be  by  dteJt  ptit^  the  leflee  is  not  edopped  to  fty  thit  tlie  leflbr  had  nothing  St  the  time  of 
the  leafe  in«de.     Cd.  Litt.  4.7.  b. 

Ifloe  wu  joioed  upon  a  traverfe  ofs  leafe  for  y tars  hy  parol^  vis.  abfque  hoc  quod  talis  dimifit  l€ 
%M  argued,  that  he  may  fay  that  the  Uffar  bad  nothing  In  the  land  at  the  time  of  the  demift.  Th« 
Cottit  at  firft  doubted,  but  afterwards  tDought  it  good  cfidence.  Pt  isa.  b.  pK  %u  Mich.  %9tx  Ph.- 
I^M»Marttfiicf.Hard/, 
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Br.  CmenX        ^2.  If  an  iflas  be  whether  A,  and  all  thofe  whofe  eflaU  he  has^  irt 
cUw  s^  cl  *  ^  houfe,  &c..Aflv^  hadcomtnon  for  fo  many  beads,  &c.  time  whereof 
memory,  &c.  it  is  not  any  maintenance  of  the  prefcripticn  to  give 
in  evidence  a  common  for  cnufe  of  'uiclnnge^  bccaufe  this  common 
does  not  commence  only  by  the  prefcripticn,  but  with  the  prc- 
fcription,  and  the  confuleration  that  the  other  (hall  have  common 
in  his  land.     13  H.  7.  13.  b.) 
Sec  (K.  f)         [3.  In  an  aflion  of  nffault  and  battery y  if  the  dcfchdnntju/lifies 
pl.  4.  Cro.    Q^fl^g  affat/It  of  the  plaintiff  himfi'Jfy  and  the  mifchief  which  he  had, 
fa-^Mich.    ^^'      -^o  which  \\\Q  plaintiff  replies  defon  tort  demefne^  nvithout  fuch 
i4Car.B.R.  caufe :  upon  whicli  ifTue  is  joined.     If  tlicre  was  a  treffafs  dove  at 
Thornton  another  day  than  that  ivhich  the  plaintiff  has  affigned^  and  which  the 
sic.  fays  '  defendant  has  afftgned  upon  the  plaintiffs  and  an(,il.cr  upon  the  defend'- 
that  i(fae      ant  by  the  plaintiff i  it  feems  that  the  verdict  ou^-ht  to  be  found  for 
wasjoinrd     ^jjg  defendant  J  lor  whj^ii  the  defendant  mal:cs  a  fpccial  juftifica- 
fenJant's  *'  ^"^^^i  ^^d  plaintiff  replies  dc  fon  tort,  &c.  if  the  defendant  can 
juftification,  provc  any  fuch  trefpafs  done  upon  him  by  the  plaintiff,  it  ought  ' 

and  gave  ID    jq  j,^  found  for  him,  though  it  was  at  another  day  than  he  has  1 

fault  and       alleged  ;  for  the  day  is  not  material^  but  upon  fuch  fpecial  juflifi-  i 

battery  by  cation  the  defendant  has  liberty  to  prove  his  plea  at  any  time; 
ihc  plaintiff,  ^^^  ^^  plaintiff  might  have  made  a  new  afftgmnert  at  another  tifhe^ 
Car.  before,  stnd  then  he  ihould  have  eleftion  to  prove  any  a  (fault  upon  him  at 
•ndthat  it  any  time  \  for  peradventure  there  may  be  feveral  trefpaffcs  at  fevc- 
owndefe*  ^^^  [timcs,]  for  which  the  defendant  may  have  feveral  anfwers ; 
and  pro-  *  and  therefore 'if  fuch  manner  of  ple.iding  fhould  not  be  allowed, 
duccdwit-  and  fuch  evidence,  the  defendant  cannot  know  how  to  aid  himfelf, 
'*J^  JJ*  nor  can  know  for  what  trefpafs  the  adlion  is  brought.  ] 
Tbcpiainrtff  [4»  ContraMich,  14 Car.  between  Thornton  and  Lister,  per 
(hewed  that  Curiam,  Ruled  upon  evidence  at  barl  But  note  Jones  hefitated, 
hVintradid    *"^  would   havc   it  found   fpecially.      Intratur,   Trin.   14  Car. 

was  upon  the  Rot*  843*] 

9th  of  July,  ' 

T3  Car.  and  produced  witneffes  tn  prore  that.  It  *  \vi:  Infiffrd,  that  this  wi9  no  cTiJence  ;  for  that 
^e  plaintiff  ihould  have  replied  fpec-alty,  and  {he^^n  char  fp  cial  n^atter.  I'u'  prr  tor.  Cur.  he  a^d 
not ;  and  had  be  (hewn  another  day  in  his  rp'>l''ca(ion,  it  had  be<*n  a  d'*oartnre  ;  aiid  his  HieA'ing  hii  evi- 
dence at  another  day,  fani  fon  afTault,  is  fuffic'cnt ;  for  rhr  diy  is  rot  mnenal-  Jone?  fj-d,  it*  they  had 
bt>lh  agreed  on  one  day,  it  (houtd  have  been  f|>eciaily  plejdeJ.  But  Bramptun  bjld  it  a.l  one,  and  a^  it, 
it  now  pleaded  to  be  at  federal  dayi,  it  is  clearly  unneccflary.  And  the  Couit  faii  It  was  fo  deai,  that 
they  denied  to  have  it  found  fpecially. 

In  an  alfault «j»/ ^/r^ry,   (at  ihe  nifi  pr'sus  in  MidJicfsrx  )  x\\t  d.f.fuiant  jujiijifd \  and  the  plaintifT  j 

rtplted  de  injut'iafua  f>rupru,  and  iTue  thereupon.  Th^  Hfrdmt  f,to-ui  in  jujiji.anoit  at  are  f;«i?. 
Now,  per  Thompfon,  the  plaintiff  cannat^  tvithout  a  jpfcial  r'pdcaiioH^  give  in  evidence  a  hjttcry  at 
amtbir  time*  Ani  the  Ch.  J.  was  of  the  fame  opiiJoa,  and  there] We  die  pUiaiiif'  was  nonfat ttd. 
Comb.  50.  Pafch.  3  Jac.  a.  B.  R.  Anoa. 

*C354.]  "  I 

^^^M    -»       5.  If  the  iflue  be  whether  A.  being  a  leffee  for  life  of  the  king, 

t  F0I.681.  by  f  letters  \j>atents\  furrendered  this  ejlate  to  the  king ;  it  feems  it 
^'~  -^  may  be  given  in  evidence  upon  this  ifFue,  that  the  Icflce  accepted, 
Acl.'pi^Vr.  ^^^  letters  patents^  by  which  the  king,  in  confideration  of  the  fur- 
Trin.  14  render  of  the  faid  eitate,  regranted  it  to  A,  for  this  furrender  in 
Jac.  ia  cafe  /^^  jg  fufficient  to  provc  the  iffue,  that  he  furrendered  his  cftate* 
Hoimln*!  ^*   Dubitatur.     Hobart's  Reports,  276. J 

--Hutt.  7.         ^^^  Yn  an  aftion  upon  the  cafe^  if  the  plaintiff  declares  that  where 
%  S.  was  imUked  to  the  plaintiff  in  1 130/.  afterwards  he  appointed 

the 
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tie  defendant  to  pay  to  the  plaintiff  iii^L  in  part  of  fatisfacHon  of 
the  faid  debt  ;  and  that  after  J.  S,  paid  to  the  plaintiff  1 050/.  parcel 
of  it ;  and  after  in  conftderation  that  \ke  would  fay  for^  the  faid  64/. 
refdite  of  the  1(14/.  ////  f.  D.fhoidd  pay  to  him  the  faid f urn  ^  being 
due  to  him,  aflumed  ^iu\  prom /fed  to  pay  the  faid  6^1.  and  averred 
perfcrmance  accordingly  ;  and  alleged  that  y.  D.paid  to  the  dciend- 
ant  the  faid  64 1.  To  which  the  defendant  pleaded  non  afjiimpft. 
If  tlie  promife  be  proved,  the  defendLint  cannot  give  in  evidence 
that  J»  D,  has  not  yet  paid  the  faid  64/.  becaufe  the  iffue  is  ofdy  upon 
the  promife^  though  there  is  not  any  cjufe  of  damage,  nor  of  adlion, 
if  he  has  not  received  the  money  of  J.  S.  Mich.  16  Car.  B.  R.  be- 
tween HoLniTCH  AND  Bkodridge,  adjudged  upon  advice  of  all 
the  juftices  of  Scrjcants-inn  in  Fleet-ftreet,  befides  jufiice  Jones 
and  lord  Litiiclors,  v*ho  fc'-med  e  contra  j  and  they  faid  that  this 
is  like  to  an  aOion  of  covenant ;  though  I  urged,  that  in  all  ac- 
tions there  is  a  general  idac  to  be  taken,  which  will  put  in  iilue 
all  the  dtcliration,  and  that  tliere  is  not  any  general  iiiUe  but  this 
to  be  taken  j  for  he  cannot  plead  not  guilty.  But  of  the  other 
part  it  was  faid  that  the  payment  of  the  64 1.  by  J.  D.  migkt  beira^ 
verfed,  and  then  the  pronufe  had  btvn  co?f'Jp:J,] 

7.  In  a  writ  of  rights  if  the  ttmmt  jjins  the  mifj  upon  the  mere 
ri^hty  he  cnnnot  give  in  evidence  a  cMr.teral  warranty  i  for  he  has 
not  any  right  by  it,  and  therefore  it  ought  to  have  been  pleaded, 
Co.  Litt    283.  a. 

8.  7rfpafsy  tl\c  dfLn.l,nt  plead i  that  the  place  where y  5iC,  //  his 
freehzldy  and  gives  in  evUL'titc  Tifiiie  with  pro  .tarnations  y  it  is  good 

evidencey  becnufc  it  is  a  titH\      Brown's  Anal.  16: 

9.  \\\  fdfe  Iviprifyrncjity  if  the  defendant  J  ufifo's  by  warrant  made 
after  tlie  amfiy  the  plaliiiifTmny  rcp*y  de  injuria  fiia  propria^  abfque 
hoc  th^L  he  had  any  wunant^  and  gi.e  the  matwCr  in  evidence* 
Brown's  Anal.  18. 
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(D.  f )     Evidence.     Tie  TfftEl  of  the  T/fue.  scccd;. 

[[i.  '  F  advonvfn  he  pierced  to  be  grarud  bv  deedy  and  iiTlie  is  taken 
by  2,firanger  Xo  the  d-  ed  ilc.t  he  did  not  grant  by  the  deed. 
If  it  can  be  frove.i  that  he  granted  it  without  deedy  as  it  may  be 
(as  there  is 'he  id)  or  by  other  deedy  it  is  good,  becaufe  the  deed  is 
furplusy  and  the  cillcl  of  the  ifluc  is  upon  the  grant  and  not  the 
deed.     43  E.  3.  i.  b.  2.] 

I"  2.  If  an  [mprijotiwent  by  durefs  at  D,  be  alleged  in  avoidance  of  a 
deedy  upon  which  they  are  at  iiiue,  it  flrdll  not  be  given  in  evidence 
that  he  who  is  fuppoied  to  be  imprifoned  at  D.  never  was  at  D. 
for  the  place  is  not  traverfable ;  but  tlie  cifc^l  of  the  ifTue  is  whe- 
ther it  was  made  by  durefs,      14  H.  4.  3c.   Adjudged.] 

[3.  In  an  afife  if  the  t^enunt  pleads  a  feoffment  made  to  him  by  5««  F'«  ^— 
y.  S.  aflranger  by  deedy  bearing  datcy  Izfc,  and  plaintiff  makes  title  'f^^  _^' 
and  travcrfes  without  that  that  J.S.  enfeoffed  the  tenant  by  deed,  \f].sj>/eads 
it  may  be  given  in  e^'idence^  tint  he  enfeoffed  him  by  other  deed  afccffmnt 
or  without  deed  i   for  the  effect  of  ihe  ilfue  is  upon  the  feoffment  ^^^    ^. 

C  c  3  and 
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giTcsineri.  and  not  upon  the  deed.    43 E.  3.  i.  b.  2,  w'lH  proTC  this,    ^ntn 

deiKeth«it    12E.  4.  4.  b.l 

(which  19  a  feoffment  of  record]  it  is  good  tvidaictm     Brown*t  Anal.  1 7. 

See  Efcape,        [4.  In  an  aftion  againft  a  gaoler  upon  an  efcnpe  of  a  prifoner^  tn 

(E)^pl.a.  execution^  if  the  iffue  be  whether  the  gaoler  immediately  after  the 

One  in  ex-  efcape  xtizAt  frcj}j  fuit  after  the  prifoner,  &c.  arwi  evidence  is  given 

ecution  got  that  a  prifoner  efcaped  from  the  prifon  by  negligence  of  the  keeper, 

COT*urtorc.  ^^^  ^^  ^V^"*  h  ^  ^y  ^^^  ^  ^'^gf^^i  and  the  keeper  did  not  know  of 
i~  I  ^_  it  (having  feveral  other  prifoncrs  under  his  care)  but  when  he  ha4 
•  Fol.  68z.  notice  *  of  it,  he  immedi.itcly  afterwards  m.ade  frefti  fuit  after  hira,j 
^  "v'  ^  and  retook  hinty  this  is  an  immediate  frefli  fuit  to  maintain  the 
move  him-  iffue;  for  convenient  purfuit  is  an  immedijite  frcfh  futt  in  law. 
capcdto^'  '^^^  ^^  ^^^'  ^-  ^*  refolved  per  Curiam  upon  evidence  at  bar  bc- 
London,and  twccn  HiNTON  AND  SiR  JoHN  Lenthall  Marfhal  of'B.  R.  and 
ter^af'  ^^  "P°^  '"^^  ^^"^  refolved.  p.  1 1  Car.  B.  R.  between  Elton 
waSs\h7'  ^^^  ^^^  John  Lenthall,  refolved  per  Curiam  upon  evidence 
bailiff  took  at  bar,  where  the  evidence  was,  that  he  efcaped  at  9  of  the  clock 
^^J.'sain}  in  the  night,  and  the  notice  and  frofh  fuit  upon  which  he  was  rc- 
ticn  of  filfe  taken  was  in  the  nex:  morning  at  5  of  the  clock.  J 

imprifonment  ae.a!nft  the  bailiff,  the  Court  held,  that:  the  frsfii  fuit  had  been  go-^d  though  he  had  not 
taken  him  in  the  end  of  the  yejir,  if  inquiry  was  made  after  him,  and  confcquently  the  adion  not 
rodiatainable.     Godb.  277.  pi.  247.  Mich.  8  Jac.  C.  B.  Stone's  cafe. 

Sec  pi.  3,  [5,  Defendant  plead$  a  feoffment  made  to  him  Ij  deed  hy  ^.  S,  a 

flranger  to  the  plaintiff,  and  plaintiff  makes  title  to  him,  and 
travcrfes  without  that  that  J.  S.  enfeoffed  the  defendant  modo  £5* 
formoj  it  may  be  found  in  evidence  that  he  enfcofied  him  by  other 
deed  or  without  deed  ^  for  the  effetSt  of  the  iffue  is  upon  the  feoff- 
ment.    Contra  12E.  4.  4.  per  Litt.] 

Andbccaufc       [6.  If  a  man  leafes  land  by  indenture  dated  30  Aug.  1t^  H.  8.  to^ 

of*thi°'id  ^^^^  ^'^^"^  ^^^  ^^^^  ^'^  ^^*  ^**^^^^^  ^^^^  eiifuing  for  li  years,  and 

leafemade  ^^^^  fame  leffor  by  indenture  reciting  the  faid  lenfe^  and  that  it  bare 

to  thij  2d  date  the  6th  of  Aug.  23  H,  8*,  &c.  leafes  it  for  years  to  commence  from 

leffee  were  *  ^/^^  expiration  of  the  firfi  leafe.  and  it  is  pleaded,  that  he  leafed  by  in- 

end  of  30  denture  dated  30  Aug.  23  H.  8.  as  above,  and  ajter  by  other  indenture 

years  then  reciting  that  he  had  demifed  it  by  indenture  dated  the  30/A  of  Aug^ 

7f1/7v7ufJ'  ^3  ^'  ^'  ^^"fi^  '^  ^^'  ^^  ^^^'^^^  and. iffue  is  taken  that  he  non  di-^ 
offer  ttede-  miftt  modo  Isfforma.  The  lafl:  indenture  may  be  given  in  evidence 
wife,  and  \h^  though  the  date  of  the  firft  indenture  be  milVaken;  for  it  is  not 
f^iTume^^^  material,  but  the  effect  of  the  iffue  is  upon  the  demsfe.     D.*  2,  3, 

fully  erdedf     Ma.   I  1 6.  70.    Adjudgcd.] 
fif I.  and 

were  not  to  have  after  tlefjtiJ  demrfe  and  indenture  'fthefa'tdfrji  Jea^e  fufly  ended ;  'the  faid  leafe  ma^e 
to  the  zd  leffee  is  good,  notwithflanding  this  falfe  reciCal  of  the  6th  day  of  Au;.  meitioncd  in  the  faid 
indenture,  and  that  this  reciral  was  as  void,  and  the  faid  leafe  made  to  the  2d  kff.-e  toolc  eff::^  by  the 
demife  and  the  habendum  ;  and  fo  was  the  opinion  of  all  the  jult  ccs  of  C.  B*  on  view  uf  ad  tlie  inden-' 
turei,  whereupon  thry  went  to  iffue  upon  the  demife,  and  it  was  found  with  the  plaintiff  on  a  verdid  at 
large,  and  he  had  judgment.     Bend!.  39.  Mount  v.  Hodgeken.— And.  3.  pU  5*  Mount's  cafe^  S.  C« 

•[356  J 

Br.  Failure  7.  In  afRfe,  the  tenant  vouched y  the  vouchee  pleads  that  heretofore 
^f.  e^dto  *^^  plaintiff  brought  an  ajfife  againjl  his  father ^  who  pleaded  that^ 
S.  C.  ^A^  ploif^^ff  did  infoff  him  hy  his  deedy  and  that  it  was  fo  found  by 

U  tbtt 
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ihi  ajfife^  and  he  demanded  judgment,  and  upon  iflue  nul  tiel  re* 
cord,  the  record  nuas^  that  the  /aid  aJjSfe  was  againft  the  father  and 
mother^  and  yet  adjudged  no  failure;  but  the  verdiS  nrnft  not 
nvhoify  depart  from  the  words  of  the  ijfue.  Hob.  55.  in  cafe  of  For- 
fter  V.  Jackfon,  cites  16  AfT.  19. 

8.  If  a  trefpafs  be  alleged  to  be  done  on  the  ^th  or  the  ift  of  Maj^ 
and  at  fuch  a  time  no  trefpafs  was  done,  yet  if  it  falleth  out  upoil 
the  evidence  that  the  trefpafs  was  done  before  the  aBion  brought^  it  is 
fufficient.     Co.  Litt.  283.  a.  at  the  bottom. 

9. .  If  the  point  in  iflue  be  a  bare  agreement^  or  fimple  contraA 
without  any  complex  matter,  and  tlie  evidence  prove  it  to  be  an 
agreement  fpecial^  this  will  be  good.  Heath's  Max.  85.  cites 
PI.  C.  8. 

10.  So  if  it  be  of  a  feoffment  abfolute^  and  the  proof  be  of  a 
feoffment  cotiditionaL     Heath's  Max.  85.  cites  PI.  C.  8. 

11.  In  avowry,  the  defendant  alleged  feifin  within  ^o  years  by  the 
bands  of  J.  S.  the  plaintiff  traverfed  abfque  hoc  that  he  was  feifed 
modo  &  forma.  Jutj  found  that  he  was  feifed  within  fifty  years 
by  the  hands  of  J,  D.  and  adjudged  for  the  avowant.  D.  116.  b. 
Marg.  pi.  70.  cites  P.  37  El.  C.  B.  Skinner  v.  Gray  add  Giles. 

12.  A  deed  of  feoffment  without  livery  may  be  given  in  evidence 
as  a  releafe,  per  Barkley  J.  Clayt.  32.  Ballard  v.  Sitwell. 

13.  In  affumpftt  for  money  due,  the  plaintiff  laid  it  in*  his  de- 
claration to  be  payable  on  requefl^  and  by  his  witnefs  it  did  appear 
that  a  fortnight^ s  time  was  given  for  the  payment  of  it,  and  though  this 
fortnight's  time  was  paft  long  before  this  aftion  brought,  yet  now 
it  was  held  a  failure  in  the  proof  of  the  plaintiff's  cafe,  as  he  had 
laid  it.     Chyt.  115.  pi.  199.  AugMfl  1647.  Anon. 

14.  On  a  declaration  for  words  fpoken  in  the  prefence  of  A.  B. 
and  othersj  in  evidence,  it  is  fufficient  to  prove  that  they  wore 
fpoken  in  the  prefence  of  others  only.  Trials  per  Pais,  180.  (390.) 
cites  Lent  AfEzes,  Norfolk,  1662.  Per  Hale  Chief  Baron.  Wink- 
field  V.  Coot.-" 

15.  Debt  on  bond  to  perform  an  awards  ita  quod  the  awards  be  At  the  fame 
delivered  to  the  parties.     It  in  evidence,  delivery  be  proved  to  the  !?^"^V  ^ 
wijey  It  IS  fufiicient  for  the  jury  to  prelume  the  delivery  to  the  Juftice, 
party  himfelf.   Per  Hale.   NorfoikSummer  Aflizes,  1665.    Trials  <*ciiveryiif 
pcrPais,  188.  Trice  v.Prait.  '^^^/^ 

evidence.    Trials  per  Palt«  x88.  Violet  v.  Cook* 

16.  Debt  on  bond.     An  award  was  to  pay  money  //i,  or  at  the    L  357  J 
houfe  of  y.  S,     The  plaintiff  faith  it  was  not  paid  at  the  houfe : 

which  per  Cur.  is  well  enough  \  and  if  it  were  paid  in  the  houfey 
it  may  be  given  in  evidence  on  ifTue,  that  it  was  paid  at,  &c.  Judg* 
ment  for  the  plaintiff.  1  Keb.  753.  pi.  49.  Trin.  16  Car.  a.  B.  R. 
Fitzherbcrt  v.  Hine. 

17.  Where  a  demi/e  is  pleaded  to  hufband  and  wife^  a  fine  fur 
releafe  to  them,  is  no  evidence  to  prove  the  fame.  Brown's 
Anal.  i6.  . 

t8.  In  an  affion  on  the  cafe  by  the  hufband^  of  an  ajfump/it  made 
to  him,  if  evidence  be  given  that  the  fame  was  made  to  his  wtfr^ 
iind  that  he  did  agree  to  it,  it  is  good.    Brown's  Anal.  17. 

C^  4 
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(E.  f )     Evidence.   •  What  Thing  may  be  given  in 
Evidence  upon  the  General  IJfuc  pleaded. 

Hemuft  [l.  TP  a  man  pleads  the  general  iffiic  as  not  guilty^  he  cannot 
plead  the  1   giye  in  evidence  a  matter  juJltfiahU^  which  ivill  be  a  confejfton 

tci,^an(Uhf"a  2^^*^  ^^;  fo'^  it  IS  Contrary  to  the  iflue.     u  H.  4.  65,  J 

confpi's  ax  J  juftify  the  ad.     Co.  Lilt.  282*  b.  ad  finem* 

Hcmayjuf-  [2.  As  in  trcfpafs  of  battery  upon  not  guilty  pleaded,  he  can- 
tlfbc a!»w:"!f  "*^^  8*^^  i'^  evidence  that  it  was  defon  ajfauit  demefne.    1 1  H.  4.  65.] 

the  plAiniifF's  own  affault,  but  tl>en  he  muft  p'ead  it  fpe^ially.  Cq.  Liir.  282.  b.  aj  Hnrm.-^'— >Br.  Ge- 
ne* 2I  Iflue,  pi.  19.  S.  Ff  cites  22  H.  6.  33. 

S.P.  And  [ij.  In  an  ?i(Won  oi  wafle  in  an  houfc,  if  .defendant  pleads /?« 
efvcln'cvU  ^afle  done^  he  cannot  give  in  evidence  that  \X.  was  fujjiiiently  re^^ 
d^niejufli'  paired  before  the  ivrit  purchafed^  becavife  the  wallc  is  acknowledged 
fable Hoa^^f  at  one  time;  and  therefore  he  ought  to  plead  it  in  bar.  D, 
JLTuft?    ^^^^'  ^7^-  5 1-  Co.  5.  Whelp,  up.  b.] 

&c.  is,  but  he  may  give  in  evidence  any  thing  which  f  roves  it  no  wtflf,  as  hy  temptfif  lightning, 
encioies,  &c.  Co.  Litt.  2i$3.  a.  (d)  (e). — Nor  can  he  give  a  reiv*4fe  in  evidsnce  j  tot  (he  evidence 
is  repugnant  to  the  plea.     Jtnlc.  19.  pi.  35. 

See  lit.  J"^,  If  rci^  fervant  puts  my  bea/ls  into  the  land  cfajlranger  without 

Scrvaiit*(*B)  ^'J'  ^jff^^^i  ^^^  ^  ^t'efpafs  is  brought  by  him  againft  me,  I  may  plead 
pi.  12.  and  not  guilty^  and  give  this  matter  jn  evidence ;  for  now  I  am  not 
the  note*      guilty,  but  my  fervant ;  for  by  the  putting  of  the  beafts  into  the 

land  he  has  gained  a  fpecia)  property.     Contra,  la  H.  7.  3.  b. 

Kclloway.] 
Roll.  Rpp.  [5*  ^"^  ^^^fP^fe  of  battery  of  his  fervant  per  i]nod  fervitium  amifif, 

3^4.  pi.  15.  the  defendant  may  plead  not  guilty,  and  give  in  evidence  ^jufii/i- 
T^  "n  ^w  ^^^'^^^  ^f  f*^^  battery y  which  is  pot  any  lofs  of  fervice^  as  a  thruftin^ 
r^^'coke*    «*^'^v-     My  Reports,  14  Ja.] 

Ch.  J.  at  the  end  cf  the  cafe  of  Noriis  v.  Baker. 

C358] 

r— ^* — -1       [6.  In  a  parcofraBo^  if  defendant  pleads  net  guilty^  he  may  (henf 
Tol.  603.    in  evidence  that  it  //  not  any  park,     18  I).  6.  2i.  b.] 

Er.  General  Ifltir,  p!  94.  cites  S.  C.  and  Firxh.  Adlion  furStatut**,  4. Brown's  Anal.  !.•;.  S.  P.— 

Hfath'fi  Max.  7"    cites  S.  C. S.  P.  19  H    8.   9.   a.    pi.  2.  it  w^s  obje^ed  that  the  trial  (houlJ 

be  between  the  king  mA  the  riaintifl''  in  a  quo  warrjtitn,  whe  her  he  had  a  park  or  not,  and  not  be- 
tween the  parlies  \  as  in  trcfpif^  for  entry  into  liis  warrer.,  it  is  no  plea  to  fay  that  he  has  no  war- 
tc'i,  but  he  ought  to  fay  n.)t  guilty,  and  give  in  cvidince  that  he  has  no  park.  Gut  Lng-cfield  held 
iL  ail  une. 


Sec(Y.e.  3)        [7,  In  debt  upon  arrearages  of  account^  if 
j,i.  26 j^    ow^/  him  noihln<T.  he  mnv  rive  in  cvidcn 


defendant  pleads  that 
j,i.  26 j^^  ^^^,^j.  ^^y^  noihln<T.  lie  mnv  t:ivc  in  evidence  that  there  never  was 

Br.  Cencral  o'  ,^ 

liT.c,  pi.  7.  fuch  account*     20  li.  o.  24. J 

cites     S.  Cy 

Per  Newton.  So  in  debt  upcn  account  before  audiicrs.    Br.  General  iflfae,  pi.  39.  cites  9  H.  7.  3. 

Pel-  Fincux,  [whj  cited  the  cafe  of  20  H.  6.  24.] 

See  tit.  (8.  In  debt  upcn  obHgntlcrij  if  defendant  pleads  generally  non 

Dtedj**'^0>    j/tfj^^;.;/;,  he  may  give  in  evidence  f^-etial  matter  to  prove  that 

' '  ^'  this 
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Ais  ncTcr  was  his  deed,  as  to  fay  that  hefeakd  f/,  and  commanded  Br.  Gencnl 
fl.  to  ktep  it  till  conditions  performedy  and  plaintiff  took  it  before  sTp'cUm^' 
conditions  performed;  for  it  never  was  his  deed.  9  H.  6.  38.  1411.8,28, 
Quserc] 

[9.  In  a  detinue  of  a  pledge  ^  if  the  defendant  pleads  non  deiinet^  •Br.  Dctl- 
he  ihall  not  give  in  evidence  /jonv  it  is  his  pledge;  for  this  is  fpe-  °"'^»  ^'' '9» 
cial  matter.  20  H.  7.  5.  *  22  H.  6.  33.  b.  9  H.  7.  4.  b.  For  But  defend 
the  property  continues  generally  in  the  pledger.^  ant  may 

give  in  cv 
dence  a  gift /rem  the  ^Uint'ffy  for  that  proves  that  he  detains  not  the  plaintiff  *s  goods.     Co.  Litt.  28}. 
a.  in  prir.cipio. 

f  10.  In  an  aftion  u^onz  peral  Ijiv,  if  the  defendant  pleads  not  'n  an  infor- 
guilty  contra  formam  flat uti^  if  he  be  difcharged  by  ary  provifo  in  the^  matjonupoa 
fame  Jiatute^  he  may  give  it  in  evidence  upon  this  iftuc;  for  he  is  x^^YMi^^^ 
not  guilty  contra  formam  ftatuti.     M.   15  Car.  13.  R.  held  by  »s.  forin- 
Juftice  Jones.]  STf  SfJ"''" 

qucftion  was,  whether  the  defendant  m>^ht  pirad  the  «rneral  liTue  of  not  guilty,  and  give  in  evi- 
dence the  fpecial  macrer,  via.  that  he  had  converted  it  into  malt,  or  whether  he  ought  to  plead 
t.-ic  fpecial  matter.  And  by  Clench  J.  he  niiy  p'ead  not  guilty,  &c.  For  the  provilb  is  parcflj  and  with- 
in  the  body  of  theftatute.     Godb.  144.  pi.  i^o.  Mich,  zq  Eliz.  B.  R.  Anon. 

In  an  indi^ment  againft  a  fiihmonger  for  ingroffing  &1h  ea  intentione  to  fell  to  othen^  contra 
formam  ftatuti,  the  defendant  pleaded  not  guilty,  and  found  againft  him.  It  was  moved  in  antft  of 
judgment,  that  by  the  provifo  a  fiihmonger  may,  by  way  of  Ingrotling,  buy  6fh  for  his  trade  to  fell  to 
others  at  reafonable  pr  ces,  fo  as  it  be  not  by  way  of  lorel^alment  \  and  chat  he  was  a  fiflimonger, 
end  bought  them  not  by  way  of  foreftalmeni.  But  che  whole  Coart  held,  that  the  profifo  did  not 
aid  him,  becaufe  it  is  found  generally  that  he  is  guilty }  but  fuppofing  it  true,  the  fame  bad  leea 
good  evidence.  Jo.  jzo.  pi.  4.  1  rin.  9  Car,  B.  R.  the  King  v,  ten.  — — Cio.  C.  314.  pi,  6. 
Penn*t  cafe,  S.  C.  and  that  he  mlghr  have  taken  aivantagc  of  che  provif),  by  giving  it  in  evidence 
without  formal  pleading  thereof}  but  fince  he  is  found  guilty,  it  /Ixail  be  Intended  that  he  iagrofTed 
contra  formam  ftatuti.     And  judgment  tor  the  king. 

[11.  Upon  an  information  upon  the  ftatute  of  5  E.  6>for  ingrof-  But  2  Rdl. 
Jtngj  if  the  defendant  pleads  the  general  ifluc,  he  cannot  give  in  jJ;*P«  9*- 
evidence  a  licence  according  to  the  provifo  of  the  Jlatute*     P.  12  Ja.  p,  ^^  ^j**^ 
B.  betweea  Pye  and  Boy^r^  and  faid  to  be  the  courfe  of  the  wa*  doubted 
Exchequer.]  ^^l^^^lf*" " 

*         ■»  defendant 

on  an  information  brought  againft  him  on  the  2  E.  6.  for  ingrofling,  might  plead  non  culp.  and  give 
a  licence  from  the  juftices  of  peace  in  evidence;  for  it  may  be  faid,  that  if  he  has  fuch  matter  to  ex- 
cufe  himfdf,  he  ought  to  plead  it  in  juft.ficacion.  And  on  the  other  part  It  may  be  faid  generally  that 
the  plea  is  not  good  \  but  that  it  ihould  be  not  guilty,  cjntra  formam  ftatuti.  But  there  is  alfo  a 
daufe  in  the  ftatute,  that  if  he  has  a  licence  h^  ftiall  be  out  of  the  penalty  and  provifion  of  the  fta- 
tut.e,  and  therefore  not  guilty.     Quaere. 

*  When  an  information  or  aSfion  is  brought  ufcn  afiyJijtHfe^  if  the  defendant  be  ^(/(2;iirg'e^  ^v  aiy  pro- 
nt'ifo  therein,  he  may  give  it  in  evidence ,  but  if  it  be  am)  fre-gn  matter^  even  though  it  be  a  licence  pur- 
JuAfit  to  apro^'tfo  of  that  Jtatute,  hemuft  plead  it;  per  Turner  J.  and  cited  z  RolPs  Abr.  682.  [which 
feems  to  intend  this'  cafe.]  But  H»le  faid,  that  a  lici:nce  purfuant  to  a  provifo  is  all  one  as  a 
provifo,  and  fo  might  be  given  in  evidence.  Freem.  Rep#  129.  pi.  150.  Mich.  1673.  Thomas  v. 
Tolmatfli. 

•[359] 

[la.  In  an  aft  ion  of  debt  upon  the  Jlatufe  of  21  H.  8.  of  taking  Br.  General 
land  to  farm  by  a  fpiritual  perfon^  if  the  defendant  pleads  non  ka^  citc^2^HV 
huitfeu  tenuit  adfirmam^  contra  formam  Jlatutiy  upon  which  ilTue  is  20.  S.  P.— 1 
joined,  the  defendant  may  give  in  evidence  a  taking  to  farm,  for  G'xib-  us* 
maintenance  of  his  houfe^  according  to  the  provifo  of  the  ftatute;  clench  T^* 
for  this  is  not  againft  the  ftatute.     27  H.  8.  21.  b.J  citc?27H.8. 

2.  [but  it 
ihould  be  27  H.  8.  21.  b.  pi.  I2.  according  to  Roil]  that  it  was  fo  hoioen  by  Fitzherbeit,  notvvrib* 
ftand!n^  the  ftatute  In  the  premlfes  reftrains  every  fpiritiul  fcfun. 

C'3-  If 
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[13.  If  an  aXon  or  information  be  brought  npon  a  pemd  fit^hdo^ 
and  there  is  another  Jlatute  which  exempts  or  difcbargu  him  from  iho 
penalty  of  this  ftatate,  upon  the  general  iflue  pleaded,  without 
pleading  the  ftatute,  he  cannot  give  in  evidence  this  laft  ftatute^ 
though  it  is  in  nature  of  a  prorifo,  becaufc  it  is  not  in  the  (ame 
ftatute  which  gives  the  penalty,  but  in  another  ftatute,  and  there- 
fore ought  to  be  pleaded.  M.  15  Car.  B.  R.  by  Jones  faid  to  be 
fo  refolved  in  the  Exchequer.] 

14.  In  refcous  iht  plaintiff  counted,  that  the  defendant  held  of  him 
hj  fealty,  and  \os.  payable  at  Michaelmas  andEaJter,  and  for  the  rent 
arrear  the  plaintiff  dtftrained,  and  the  defendant  made  refcous  ad  dam^ 
num,  Uc*  And  the  defendant  pleaded  not  guilty,  A  leafe  at  will 
cannot  be  given  in  evidence^  by  reafon  that  the  defendant  has  pleaded 
not  guilty,     ^eere.    Br.  Refcous,  pi.  28.  cites  9  H.  7.  3. 

15.  In  an  affifoy  if  the  tenant  pleads  no  tort,  no  diffeifiny  he  can- 
not give  in  evidence  a  releafe  after  the  diflTciGn ;  but  be  may  give 
in  evidence  a  releafe  b^e  the  diffeifin ;  for  tlien  upon  the  matter 
there  is  no  difieifin.    Co.  Litt.  283.  a. 

16.  In  trefpafs  brought  by  the  warden  of  the  Fleet,  and  not  guilty 
pleaded,  it  is  good  evidence  to  fay  that  he  is  not  warden.  Brown's 
Anal.  16. 

80  upou  nm  1'].  In  an  aBion  on  the  cafe,  founded  upon  an  injury  done  by  the 
^'"^-  M'^*^^  ^°  ^^  plaintiflTs  damage,  every  thing  that  fbews  that  the 
lit,  or  non  defendant  did  what  he  might  lawfully  do,  may  be  given  in  evidence 
detioet  be-  upon  DOt  guilty  pleaded ;  for  that  proves  that  he  had  done  no  in- 
^X'^h^  jury ;  per  Holt  Ch.  J.  Coinyns's  Rep.  274.  Pafch.  4  Geo.  1.  in 
snaybegiven  Ct  B.  iti  an  anonymous  cafe. 

in  cTidencei 

^bkh  ibfttfirmi  tbe  ecntra&i  for  that  goes  to  the  gift  of  the  a^on*  fince  there  be  no  coatnft 
to  be  performed  at  the  commencement  of  the  adion»  there  could  be  no  tiefpafa  for  non-performanc« 
of  it }  and  therefore  a  releafe  goes  to  the  gift  of  this  adion ;  for  it  ihews  there  was  no  contra^ 
at  the  time  the  z&ion  was  commenced  j  for  as  in  trover  he  muft  have  a  right  to  the  thing 
declared  on,  therefore  etery  thing  that  Ihews  the  contra^  to  be  Toid,  as  nonage,  or  more  money  loft 
at  play  than  the  ftatute  allows,  may  be  given  in  evidence  on  the  general  iflue ;  for  on  a  void  con- 
tra^ the  plaintiff  has  no  right  to  any;  therefore  this  and  the  like  goes  to  the  gift  of  the  afiion. 
Note,  thatthegiftof  theadfion  is  the  fraud  aod  delofion  that  thr  defendant  hath  offered  the  plaan* 
ti/f,  in- not  performing  the  promife  he  had  made,  and  on  relying  on  which  tbe  platntifF  is  hurt;  an^ 
therefore  what  goes  to  fliew  that  there  was  no  contra^,  or  that  it  was  ncrformed,  or  paid,  or  releafed^ 
or  that  there  was  no  con£deration,  and  difcharged,  goes  to  the  gift  of  the  a^on  ;  becaufe  there  coul4 
be  no  deliiGon  or  fraud  to  the  plaintiff  at  the  time  of  the  a^ion  broughr,  nor  could  be  rely  on  that  which 
had  no  being ;  and  therefore  thefe  matters  need  not  be  pleaded,  but  may  be  given  in  evidence  on  the  gq- 
fetid  ifliie.    G.  Hift.  of  C.  B.  53, 54. 

C  360  ]  (F,  f )    In  what  Cafes  a  Special  Matter  may  be  givea 

in  Evidence,  upon  a  General  Iffue. 

If  I  deliver  [i,  iN  a  WTit  of  account  as  his  receiver,  if  the  defendant  pleads 
Jver  ofer  *'  never  his  receiver,  iffc*  he  cannot  give  in  evidence  ilmt  the 

fnd  the  party  plaintiff  bailed  to  him  the  money  to  deliver  over  to  f-^S.  the  which  l^ 
Jo«not  do  i^as  done  accordingly,  t5V.  Though  tliis  fpecial  matter  proves  that 
counta'bleVo  ^^  ^®  "®*  accountable,  becaufe  upon  the  delivery  he  was  account- 
me$  but  if  able 'conditionally,  (that  is  to  fay,)  if  he  did  not  deliver  it  over. 
he  delivers    £),  j  £},  jp^^  ^j.  between  SiR  G?o.  Speake  and  Hungerford.] 

lie  is  not  \  for  he  may  plead  this  in  bar  of  the  a^on,  and  that  fo  the  defeadanc  ipight  hare  done  in 
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ikjt  piIiic>|Al  uft  where  14  account  aguoft  C.  ;)t  tecerver  of  200 1,  fiepofited  t»j  B«  on  a  wager*  which 
he  had  delivered  to,  A.  Aippofing  A.  had  won  the  wager,  B.  brought  adion  for  ic,  C.  pkaded  nc  unqoet 
receiver,  and  might  have  given  the  fpecial  matter  in  evidence.  Per  RoUCh.J*  Sty.  353-3SS* 
Mich.  1652.  Baynton  v.  Cheeke* 

[2«  If  ^.  recovers  debt  or  damage  agaln/l  B.  whu  dies,  and  a  Hob.yo*  pi. 
Jcire  facias  is  after  ufed  agatnjl  the  tertenants^  and  xhtjberiff  returns  '^.-rjenk. 
C  a  tertenant^  and  comes  and  pleads  that  before  the  judgment  given  *^^'  P'^S^ 
B.  enfeoffed  him  of  the  landy  abfque  hoc  that  B.  was  feifed  of  the 
land  tempore  judicii }  and  plaintiff  maintains  that  he  was  feifed^  (fTr. 
upon  this  ifiue  it  may  be  given  in  evidence,  ^that  the  .feoffment 
made  before  the  judgment  was  made  fraudulently^  to  defraud  the 
judgment^  though  it  was  npt  pleaded ;  lor  this  ifliie  upon  the  matr 
ter  is  the  general  iflue ;  for  the  ifiue  is  not  upon  the  feoffmenti 
but  upon  the  feifin,  and  the  feoffment  only  alleged  by  way  of  in- 
ducement.   -{•  M.  1 3  Ja.  B.  between  Humberstone  and  How^  f  FoL  684*' 
GiiX)  adjudged.    Hobart*s  Reports,  99.    Same  cafe.]  ^— nr*-?* 

[3.  But  otherwife  it  had  been,  if  the  ijfue  had  been  upon  the  feoffs  Hob.  72.  pL 
ment^  as  was  afcreed  in  the  faid  cafe  of  Humberstone.  Hobart's  !:'T^T^ 
Reports,  99.] 

[4.  In  an  adion  of  debt  upon  an  obligation  again/1  an  heir,  if  de*  t  Michit^^ 
fendant  pleads  riens  per  di/cent,  and  plaintiff  maintains  that  he  has  g^  r,  jj^ 
affets,  it  may  well  be  given  in'evidence  that  the  defendant,  before  tween  Rom 
the  writ  purchafedy  aliened  the  affets  bj  fraud  and  covin  to  defeat  the  «"^0«>ch. 
plaintiffs  and  fo  it  is  void  by  the  ftatutc  of  13  EI.  though  it  was  Hob.  72!  u 
not  pleaded,  becaufe  it  is  upon  the  general  ifTue.   Co.  5.  Gooche*s  cafe  of  * 
CASE,  60.     Adjudged.     $M.   13  Ja.  B.  aforefaid.     Agreed  per  «op»berftoii 

Pwam.]  ""'inhflfi/. 

Jiitor  f liens  to  ferfins  vnknvwnf  and  in  an  affile  brought  againft  the  dlfleifor,  he  fleads  no  tenant 
of  the  frantenement  named  in  the  writf  ^ fi  trove  nefoit,  nni  tort,  mtl  diffejfin  f  tte  plaxnti6r  mvf 
give  in  evidence  that  the  faid  alienation  %oatmade  to  defraud  the  plaintiff  of  hit  oBion,  and  that  the  dif» 
Jfifor  took  the  pnfit,  in  which  cai^  he  is  to  be  rel^reJ  by  the  ftacutea  of  x  R.  2.  4^.4.  and  1 1  H.  6. 

5.  In  afllon  upon  the  cafe  agaitifi  an  executor ,  upon  an  affumpftt  Tbit  u 
made  by  the  executor  himfelf  to  pay  the  debt  of  the  tcftator  in  cer-  ®^'*»«'* 
tain,  tfthe  debtee  will  not  molejl  him  till  Michaelmas  ;  if  defendant  "j^^  g  J^^ 
pleads  non  ajfumpfity  and  the  truth  be  that  there  was  not  any  debt  — S.C.  cited 
4ue;  or  if  there  was  a  debt,  and  the  executor  had  nothing  in  his  p*?u"'* 
hands  at  the  time  of  the  promife^  he  may  give  it  in  evidence,  and  car?2.  B^IL 
(hall  be  aided.     Co.  9.  IBan,  94.  by  Coke.     (It  feems  this  is  not  in  cafe  of   ' 

law.)]  Sr'"''"'^*- 

bat  the  Court  refolved  that  it  is  not  material  whether  the  defendant  had  aflfets  or  not  at  the  time  *  o£- 
the  promife:  for  the  pro.-nife  cauted  the  plaJntiiFiO  dcGft,  who  peradventure  at  that  time  was  prepfrcd[, 
to  prove  afTcts-;  and  the  relying  upon  the  oromife  might  prejudice  him  much,  if  he  could  not  afcerwardt 
recover  upon  it.     But  the  Ch.  J.  faid^  if  it  had  appeared  upon  the  declaration  that  there  were  no  aflets,' 

the  plaintiff  by  fach  ihewxng  would  have  deftroyed  his  a£^ion. Seetit.  A^ons  (U)  pi.  33.  Mich^ 

14  Car.  B<R«  JoHKsoM  v.  Whztchcott,  contra  to  Banes^s  cafe. 

By  the  29  Car,  2.  cap.  3.  fuch  promiie  will  not  charge  the  executor  to  tnfwer  it  out  of  his  tmn  eftitCn 
UBlefs  it  be  in  writing. 

[6.  In  an  a£lion  of  trefpafs  for  taking  of  a  flack  of  com,  if  the  de- 
fendant pleads  not  guilty,  ancf  the  jury  finds  him  guilty  of  ^  quar-^ 
fers  of  grain  provenientibus  of  parcel  of  the  faid  flack,  this  is  good 
evidence  and  a  good  verdi£t.  P.  |o  Car.  B.  R.  b^twen  Anguish 

AND 
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AND  Metholi>,  adjudged,  it  being  moved  in  arrcft  of  judgment. 
The  declaration  was,  that  he  took  unumaccrvum  filiginis,  Anglice 
a  goalfcfteade  or  ftack  of  rye.      And  the-jury,  'as  to  8  combes  and 
2  bufliels  filiginis  de  infiafcripto  acervo   filiginis  in  narratione 
fpe^ificatos,  found  the  defendants  guilty,  and  for  the  refidue  not 
guilty,  and  this  adjudged  good  evidence,  and  a  good  verdift  ;  and 
this  afterwards,  Trin.  1 1  Car.  affirmed  in  writ  of  error  in  the  Ex- 
chequer-chamber by  the  whole  Court.] 
Kelw.  $"9.  a.       [7.  In  (Uk  again/l  executors ,  who  plead  riens  enter  mains  to  be 
pi.  a.  Hill,    adminiftered,  upon  which  iflue  is  joined  5  the  defendants  may  give 
»d  Ibid!       "^  evidence,  tiat  the  tejlator  gave  a  cup  of  gold  in  pledge  for  20/. 
6x.  b.  pi.  2.  and  the  executors  ivith  their  own  goods  redeemed  the  pledge^  by  which 
h""  s°p    ^^^  pledge  is  their  own  goods,  and  not  the  goods  of  the  teftator  ; 
byth'eopi-'  for  this  evidence  is  not  contrary  to  the  iiTue,  inafniuch  as  thofc 
fiion  of  the    goods  are  not  to  be  adminiftered,  though  they  were  the  goods  of 
^riT^'uf"   ^^^  teftator,  the  plea  being  that  they  had  nothing  to  adminiftcr. 
tices  in'the    20  H.  7.  2.  b.  4,  5.  by  all  the  juftices.     2  i  E.  4.  22.  J 

Excheqaer- 

chamber  accordingly.  D.  7.  pl«  3.<  Mich.  6H.  S.    Lakgstqkc  v.  Dtke,  in  the  Exchequer- 

chamber,  S.  P.  and  feetntto  be  S.  C.     And  Ibid,  pi  4.  fays  it  was  adjudged  per  tot.  Cur.  that  the  evi. 

dence  for  the  executors  was  good S.C.  cited  PI.  C.  x86.  a.  Trin.  5  Mar.  in  cafe  of  Woodward  v. 

I/)rd  Darcy.— See  (Y.  e.  3)  pi.  16. 

Hob.  lay,         [8.  So  upon  fully  adminiftered  pleaded,  the  executor  may  give 

Trin    I «  *"  evidence,  that  tejiator  was  indebted  to  him  fo  muchy  and  that  he 

Jac.  furh  retained  fo  much  of  the  goods  of  the  teftator  to  pay  himfelf ;  for 

plea  by  an  the  law  changes  the  property  of  fo  much  of  the  goods,  fo  that  tliey 

torwafaf-  are  not  the  goods  of  the  teftator.     20  H.  7,  2.  b.  4,  5.] 

lowed  good.  In  debt  againft  aa  adininiitrator  he  p4eaded  the  fume  plea,  and  the  plaintiff  de- 

znurredi  becaafe  it  amounted  only  to  the  general  iffue  of  fully  admlniflereJ.  But  the  better  opinloa 
of  (he  Court  was  that  the  plea  is  good  ;  befiJes  it  it  ipme  matter  of  law,  which  has  been  allowed  aU 
ways  to  be  pleaded  fpecially,  and  not  left  to  a  jury,  Hob.  127.  pi.  160.  Sir  H.  Warner  v.  Wainf- 
ford. 

[9.  But  upon  fully  adminiftered  pleaded,  the  executor  cannot 
give  in  evidence  a  recovery  had  againfl  him  by  another ;  but  he  ought 
to  plead  the  recovery,  and  fay  further  that  except  for  fo  much  reco^ 
very  he  has  fully  admini/fered  i  for  there,  though  there  be  a  reco- 
very, yet  the  goods  are  tlie  goods  of  the  teftator  10  be  adminif- 
tered.    20  H.  7.  5.] 

[10.  Upending  an  aBion  againfl  an  executor ^  a  debt  due  by  the 

tejiator  to  the  'executor  becomes  due^  and  payable^  quaere  whether  the 

executor  upon  fully  adminiftered  pleaded,  may  give  it  in  evidence 

without  pleading  of  it  fpecially.] 

Co.  Litt.  [11.  Upon  fully  adminiftered  pleaded,  the  executors  may  give 

*^^2X^^    ^^  evidence  payment  of  debts  or  judgments  of  their  proper  goods  and 

+  Fol.  685.    retdiner^  f  of  lb  much  goods  of  the  teftator  in  lieu  of  it  \  for  this 

*_  -^—    '  alters  the  property.     21  £.  4.  21.  20  H.  7.  5.  J 

S.P.  And  he  i 

need  not  piead  it  fpecially.— Upon  fuch  plea  the  defendant  gave  in  evidence  a  judgment  againft  his 

*  tedacor ;   Roll  Ch-  J.  thought  ihe  giving  this  judgment  in  evidence,  cannot  ItanJ  with  tliC  plea  of 
plene  adminiiiravit  ^  for  now  he  ihcws  an  adminill^ration  in  another  way  than  he  piea.ledy  upon  a  new 
matter  alleged,     /nd  at  another  day,  he  fa-d  they  muft  rely  uprn  the  fpccial  ple^  of  plene  adminlftravit,- 
and  not  vary  Jrom  it,  byihewing  new  mzttcr.       Sty.  37S.  Tiin.  1653.  Newmaii  v.  Mafley. 

*  r  362  1  As  to  cifcs  of  executors  fee  tit.  Execucor  ^M.  a). 

Ii2..  When 


Crial.  362 

fia.  When  a  mam  cannot  have  advantage  of  the  fpecial  matter, 
by  way  of  pleadings  he  fliall  in  the  evidence  ;  as  for  inllance,  the 
rule  of  law  is,  that  a  man  cannot  juftify  the  killing  or  death  of  an-' 
ether  ;  and  therefore  in  that  C2St  hejball  be  received  to  give  the  fpe^ 
€ial  matter  in  evidence,  as  that  it  was  fe  defendendo,  or  in  defence  of 
his  houfe,  or  in  the  night  againd  thieves  and  robbers,  &c.  Co. 
Litt.  283.  a. 

13.  If  attachment  and  condemnation  be  before  a  writ  purchafed,  it 
may  be  given  in  evidence  on  a  general  ifTue,  becaufe  it  is  an  alter- 
ation of  the  property  before  the  a£lion  brought,  i  Salk.  280.  pi.  6. 
Pafch-  5  W.  &  M.  Brook  v.  Smith. 

See  more  at  tit.  (Ebftimcey   under,  this  dlvifion,  (viz.)  What 
muft  be  pleaded,  or  may  be  given  in  evidence. 

(G.  f  )     Witnejfes.     Perfons  inter  eft ed. 


that 

venants,  for  the  quiet  enjoyment  of  it,  and  after  an  iflue  is  taken  blifon^^ixh 
upon  the  firft  feoffment,  fcilicet,    whether  there  was  any  fuch  nan^^Sn*' 
feoffment,  the  feoffor  (hall  not  be  fworn  to  prove  that  there  was  fuh  by  the 
not,  becaufe  then  he  fliall  fwear  for  himfelf  to  fave  his  covenants,  *>«  againft 
P.  15  Ja.  B.  R.  between  Serle  and  Serle  refclvcd,  and  adjudged  ^'JJ^^^g^' 
upon  evidence  at  bar.  J  leafe,  and  ia 

^t  father  (behg  then  made  hi/hvp  cf  the  fame  dhcefs  in  which)  was  allowed  to  be  fworn,  though  it  wat 
cbjcdled,  that  in  the  leafe  he  h^d  covenanted  for  the  ioa'a  ^uiec  enjoyuienl.  Sid.  75*  pL  6*  Pafcli. 
J4Car.  2.   B.  R.  Gie  v.  Rider. 

[2.  In  an  information  upon  the  (latute  of  ufury^  xht  party  to  the  iiRep.  6S. 
ufurious  contraB  fliall  not  be  admitted  to  be  a  witnefs  againft  the  ^'P'^\^ 
ufurer  5  for  in  eftcft  then  he  fliould  be  tefl;is  in  propria  caufa,  and  ^^^  entitkd 
ihall  avoid  his  own  bonds  and  afiurances,  and  Oiall  difcharge  him-  Court  Ec-    - 
felf  of  the  money  borrowed  bv  him.      And  thoueh  commonly  he  iJ*^*?l*?' 

.i.  .    r  I  -1  •     t*     •'   /•  •  •  i_  1-     /•         Prohibition. 

railes  an  informer  to  exhibit  the  mfonnation,  yet  in  truth  he  him-  _s.c.  cited 
felf  is  the  party.  Tr.  8  Ja.  B.  Smith's  cafe,  per  Curiam,  upon  »Show.49o. 
evidence  to  a  jury  j  which  fee  Co.  Litt.  6.  b.]  iiLfiCin^ 

▼.  Drake.  S.  P.  per  Car.  Hard.  -^^2.  Ttin.  isCar.  *.  in  Scacc.  in  Watts'a  cafe.— — S.  P.  per 

I^oltCh.  T.     Ld.  Raym.  Rep.  396.  b.  Mich.  10  W.  3.  in  cafe  of  the  King  ▼.  Whiting. 

jiifier  tie  motuy  faid,  the  borrower  may  be  a  witoefa  j  per  Twiitlen J.  Raym.  191.  Mich.  %%  Car.  a. 

B.  R.  fays  it  was  fo  refolded  in  one  Long's  cafe S.  P.  2  Hiwk.  Pl«  C.  433.  cap.  46.  f*  24. - 

S.  P.  2  H.  Hift.  PI.  C.  zSo. 

The  paity  was  allowed  to  be  a  witrefs  de  bene  effe  by  HoltCh.  J.     Far.  119.  Mich.  X  Ann.  atnifi 
priui  in  Middlefcx»  the  Queen  v.  SeweiJ,  alias  Beaut. 

•C363   1 

[3.  If  2  feveral  men  upon  afuit  in  Chancery  depofethat  y.S.  made  2H.  Hift. 
fuch  arbitrementy  and  upon  this  the  party  grieved  brings  3  feteral  Pj*  C-  ^^o- 
^aEiions  againft  them  upon  theflatute  of  $EL  of  perjury.    Every  one  soTf  a.b. 
of  them  fliall  be  a  competent  witnels  for  the  other  in  the  fcvcral  and  C.  are 
aftions.     P.  40  El.  B.  between  Gunstonb  and  Downed  ad-  5^;"/  *■' 

.    J      1  -I  ^  dioedfor 

J^<lgcd.J  perjury  In 

proving  a  bond,  A.  trafcries  the  ladififlKOt,  B.  an4  C«  though  iadlded  for  the  iame  offence,  yet  not 

beinf 
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ftong ooBtide^  tnsy ht vitaeflbfor  A.  to  pmredic  boad iealad.  lUd.  dfiptitai  tj^odgei  P.  i^Car.  i* 
B.  R*  in  the  cafe  of  BUlmoce,  Gny,  and  Harbio* 

S.  P.  Per  [4.  If  A.  be  indited  for  perjury  upon  the  ftatute  of  5  El.  which 
Cor.  H»d-  ^^5  cominittc4  ofon  evidence  in  an  oBim  brought  bj  B*  againfi  C: 
t^Cm.^.ln  ui  this  cafe  C.  who profecuted the  indiffment  againft  whom  the  ver* 
S<K«.  ia  di£k  was  given  in  a^ion  upon  the  evidence  of  A.  ought  not  to  be 
}S^*-  received  to  be  a  witnefs  upon  ihis  indi£lnient  to  prove  A.  guilty 
5.  P.  Pfer  of  the  perjury,  becaufe  he  is  by  the  ftatute  to  recover  by  a£tioh 
Rolt  Ch.  J.  20L  he  being  the  party  grieved,  and  the  indi£iment  being  ad  grave 
Juk^e!*  damnum  of  the /aid  C,  *  Mich.  1650;  Agreed  per  Curiam  upon  aii 
BCcIl  10*     indi&ment  of  perjury  againft  one  Bacon.] 

W.  3*  in  «.  « 

caieof  the  King  v.  Whtdng.— — —  S.  P.  1  Hawk.  FI.  C.  4^3.  cap.  4.6.  f.  24. 

*  S.  C.  cited  a  H.  HiA.  PI.  C.  181.  And  yet  it  ieenns  he  ihail  not  recover  the  aof.  vpoii  the  in* 
tfdmenty  hot  mvft  bring  his  aAion  upon  the  ftatute.  2  H  Hia.  Ph  C.  aSi  S.  C  cited  Arg.a.. 

Show,49i.  in  cafe  of  the  King  v.  Drake. •— S.  P.  per  Curiam.  Sid.  237.   pK  5.  Hill.  16  9a 

27  Car.  %•  B.  R.  in  cafe  of  the  King  t.  PoTey,  Lambert,  Se  al\  But  there  the  cafe  being  an  infirm^" 
Am  So  the  name  of  the  mailer  of  the  office  againft  the  defendanta,  for  frHur'wg  one  D*  charged  im  tbt 
MSarpaljea  for  3000  !•  at  the  fuit  of  one  Li  neb,  t9  he  J  if  charged  vitbomt  fpeM  iailf  under  pretence  smd 
idgatdjearcbf  that  tbtre  bad  been  ao  profecutint  agairfi  t'mfvr  3  ternu  \  and  the  information  concluded 
sdiemnim  de  4^incb  of  fuch  a  fum,  ftc.  Upon  this  they  were  tried  at  bar,  and  Linch  was  admitted  to 
he  »  witnefsy  though  the  conclufion  was  ad  damnum  of  the  faid  Linch^  fuch  condufion  being  only  mat- 
frr  of  courfcy  and  he  is  neither  a  gainer  nor  a  lofer  by  it. 

8.  P.  Per  [r.  If  3  man  be  indited  for  an  affault  andbatterx  upon  %  S.,   %  S4 

Cur.    Be-  ^1  •      j  •     -^y  '^        i  •  -^^    \^      ^  r    •^^       ^ 

cwilehecan  ^^X  "^  received  as  a  witnels  to  prove  him  guilty»  becaufe  it  is  not 

a^  no  he-    the  fuit  of  the  party  but  of  the  king.     This  is  the  common  expc"» 
*S>.*^  ricnce.1 

wrdiain^  *' 

aoother  fuitt  and  the  caufe  is  of  fmail  moment.      Hard.  331.  pK  7.  Trin.  15  Car.  %•  Wtftts*t  cafe. 
'  Though  the  offender  be  convicted  at  the  ldng*s  fuir,  yet  this  ihall  not  be  eyidence  in  an  adioa 
hfonght  by  J.  S.   for  the  ai&uit ;  and  therefore  he  may  be  a  witnefs  for  the  king*      2  H.  Hift. 
PL  C.  280. 

loindidment  fbrc^^r^off,  ^tf/f^ry.  &c,  the  p2rty  oppreffed  may  be  a  witnefs;  per  Holt  Ch.  J« 
S2  Mod.  512.  Pafch.  I  3  W.  3.  Anon. 

*  S.  P*  And  generally  any  other  p«rA.n  to  whofe  damage  a  criminal  information  concludes^  it  good 
KvEdoice  to  prove  fuch  battery  or  other  mifdemeanor,  nocwithltar.ding  the  objedion  that  he  may  have 
n  adion.    2  Hawk.  PI.  C.  433.  cap.  46.  f.  2  v> 

See  Rsb*  \6.  In  an  aBion  againjl  an  hundred  upon  the  Jfatute  ofWintm  of 

J^  ^^^  hue  and  cry,  if  a  man  has  land  within  the  hundred  but  is  not  any 
i^nft  a  inhabitant  within  the  hundred,  but  before  the  adion  brought  has 
hundred^  demifed  it  for  diverfe  years  yet  to  come,  for  an  annual  rent  to 
il^'*'?'  J'  ^'  ^^^  inhabits  upon  the  land ;  the  lejfor  may  be  a  witnefe 
flacepftbt  *n  this  cafc  to  prove  any  thing  for  the  dif charge  of  the  hundred^  be- 
robberywat  caufe  it  appears  by  the  ftatute  of  27  El.  cap.  by  which  a 

^^J^l^  contribution  is  appointed  by  all  the  inhabitants  of  the  hundred, 
W.  or  not,  Cthat  this  is]  limited  to  the  inhabitants  in  the  vills,  paiiihes,  and 
h  was  re-  hamlets,  and  not  generally  upon  the  lands  or  tertenants  \  and  it 
5f  one  Sw'  '^  ^°^  reafonable  that  the  leffee  being  an  inhabitant  fliall  be  charg* 
lands,  but  cd,  and  alfo  the  leflbr  in  refpe£b  of  the  rent,  who  is  not  aniy  in^^ 
ioeanot  habitant.  Mich.  i6co.  between  Benet  and  the  Hundred  of 
himdrcd  hot  HERTFORD,  in  the  couuty  of  Hertford,  per  Curiam  ruled  upon 
iiad  let  them  evidence  at  bar.]    • 

to  a  tenant, 
-  lie  may  be  a  witnefs ;  hot  if  he  lives  there  he  cannot,  though  he  doc»  not  pay  taxes  ;  becaufe  he  Iv 
hooad  CO  keep  wauh  and  ward*    %  Sid.  »•  Mich*  1657.  B«  R*  Oidver  v.  Wallington  Hundred* 
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tn  an  aftion  on  the  ftitute  of  hoe  aad  cry  9paiA  a  kttDdfed»  none  of  die  hondfedon  can  be  wit- 
Aefles,  becanfe  any  of  them  are  liable  to  pay  the  debt  after  judgment  is  given  againft  the  hundred. 

ft  Shtfir.  47.    The  King  ▼.  Carpenter. But  now  by  the  ftatute  S  Gap.  a.  uibakitaMts  wuy  bt  tuitM^it 

fir  the  bmidredm 

[7.  Infuch  aBion  againft  an  hundredf  brought  by  the  mafter^  be^  The  aHoir^ 
ing  a  carrier,  upon  a  robbery  committed  upon  hisfervant  in  the  ab-  *"J  tJ«  «▼*- 
fence  of  his  matter,  qusere  whether  the  tnqfterf  being  the  plaintiff         ^^_ 
in  the  a&ion,  may  be  a  •  witnefs  to  prove  that  he  delivered  the  mo^  •  poL  686. 
ney  of  V)hicb  his  fervant  fwore  he  tvas  robbed,  before  his  fervant  <      >^     ^ 
went  on  his  journey  in  which  he  was  robbed,  becaufe  it  may  be  l*«ty  robbed 
proved  by  fome  other,  and  no  perfon  is  to  be  a.  witnefs  in  his  own  '^^^  ^^ 
caufebut  for  neceility ;  as  if  he  himfelf  had  been  robbed,  though  ftatate  of 
he  be  plaintiff,  yet  he  may  be  a  good  witnefs  to  prove  himfelf  to  !*"«  *"**  <^»7> 
be  robbed,  and  of  what  fum,  or  things ;  and  alfo  to  prove  that  he  "pon^tbeoe- 
gave  notice  to  the  next  vill,  and  levied  hue  and  cry,  becaufe  it  ceifityofthe' 
IS  of  necef&ty  for  want  of  other  proof.     But  after  to  prove  the  ?^*»  *^ 
debVery  of  the  money  to  his  fervant  before  the  robbery,  and  be-  per  Parker 
fore  he  went  his  journey,  this  may  be  proved  by  any  other,  as  Ch.  J.  10 
well  as  by  him,  though  it  was  objefted  that  it  was  not  fafe  nor  !?^q'^'* 
ufual  for  men  to  call  witnefles  when  he  delivers  money  to  carry  ^^  m^^^ocu 
in  a  journey  for  the  danger  of  difcovery.     And  upon  this  reafon 
per  Curiam,  againft  my  opinion,  it  was  ruled  that  he  was  to 
be  received   as  a  witnefs ;  and  fo  he  was  fworn  accordingly. 
Mich.  1650.  between  Benet  and  the  Hundred  op  Hertford, 
in  the  county  of  Hertford.] 

8.  He  who  has  purchafed  the  land  in  queftion,  {hall  not  be  a  wit- 
nefs, if  he  claim  under  the  fame  title  \  per  Curiam.  And  Rich- 
ardfon  faid,  that  the  conveyance  may  be  proved  by  other  circum- 
ftances.     Het.  137.  Pafch.  5  Car.  B.  R.  Mericke  v.  King. 

9*  One  ought  not  to  be  admitted  to  be  a  witnefs  to  prove  an 
obligation  or  other  deed,  which  he  takes  in  the  name  of  another^ 
21  Car.  I.  B.  R.  For  if  he  might  be  fo  admitted,  this  would  be 
upon  the  matter  to  fuffer  him  to  be  a  witnefs  to  prove  a  bond  or 
deed  made  to  himfelf  which,  is  not  reafonable }  for  every  man  is 
fuppofed  to  be  partial  to  himfelf.  2  L.  P.  R.  250.  tit.  Obligation. 

10.  Though  upon  a  trial  one  who  is  a  legatee  by  a  will,  may  A^ueftioA 
not  be  admitted  for  a  witnefs  to  prove  that  will,  yet  he  may  be  ex-  ^^^^^^ 
amined  as  a  witnefs  to  prove  a  deed  or  other  thing,  which  hath  not  re^  thaskleittm 
lotion  to  the  will,  in  refped  of  the  intereft  which  he  claims  by  the  «oui<l  he  m  . 
will  J  per  Roll  Ch.  J.  3  Sty.  370.  Pafch.  1653.  B.  R.  Anon.  ]J^\ 

«nU  f  £t  per  Cur.  upon  debate,  the  reafon  why  a  legatee  it  not  a  witneff  for  the  will,  it  becanfc 
be  iMfrtfumed  to  bt  partial  in  fwearing  for  his  own  intereft.  But  the  legatee,  nobtm  be  jkotart  agaii^ 
tbi  will,  he  fweart  againft  his  intereft^  and  fo  ia  the  (Irongeft  witnels.  z  Salk.  691.  pi.  4.  Oxendoi 
v.  Penerice. 

In  dealt  fi^firgmg  a  willf  A  legatee  was  allowed  and  fworn  as  a  witnefs  in  the  trial  for  the  forgery  | 
Airthis  makes  no&i^  to  the  probate  of  the  will,  or  reco^ry  of  the  legacy  in  the  fpiritual  court,  not 
do  they  tike  notice  of  it.     Trials  per  Pais,  240. 

In  cafe  agawjk  an  executor f  upon  bh  affitmfffitf  for  borying  the  teftator,  and  declaring  againft  him  at 
Ibr  hie  own  debt,  a  legatee  was  oflFered  in  evidence  to  prove  the  promife  ^  but  not  admitted,  as  being 
inteicAed  in  the  caufe  x  for  fliould  judgment  be  given  upon  his  evidence  againft  the  executor,  it  being 
m  charge  againft  him  in  his  own  right,  he  muft  anfwer  de  bonis  propriis,  and  fo  the  ailcts  not  touched^ 
bat  remain  to  fatJffy  his  legacy^  whereas  if  judgment  fliouid  be  for  the  executor,  another  a^ion  might 
he  braogfat  agunft  him  in  right  of  the  Mbtor,  whereby  the  aflcti  might  be  aficAed  at  fittingsi  Id* 
gs  Cto.  a.  Conun  Let  Ch*  J.  B.  iU  HaflediAe  t.  Weftcombe^ 

11.  Ia 


3^4  t 
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inejeamene  r  r .  In  eje£iment>  exception  vas  takeii  that*  the  nvitnefs  to  prove 
^"ftbcriu  '*^  ^^^fi  of  ejeBment  had  the  inheritance  of  the  land  dcmifed  5  but 
amce,  it  was  becaufc  both  the  plaintiff  and  defendant  claimed  under  him,  he  was 
held  en  a     admitted  to  be  fworn.     Sty.  482.  Trin.  i6cc.  B.  R.  Fox  v.  Swan. 

ttiaUtbar,  .  . 

tiiat  though  one  who  claims  a  particular  ijiate  in  the  land  in  queflion  as  an  eflate  for  life  only  U  n»t  *  o<r* 
tuficrofthe  landf  n^r  has  been  ever  fince  the  ejeBment  brou'ghc,  hut  another  iy  bis  cowntandmcnt ;  the 
Court  will  not  allow  his  evidence,  becsufe  if  verdi^l  paifes  againft  his  tittc,  he  that  occupies  by  hit  com- 
jaand  may  charge  him  in  an  adiion  on  the  cafe.  But  it  appearing  upon  examination  that  fuch  witneTt 
his  claim  of  the  ellate  for  life  hdng  paramount  both  titles  of  the  pUirtiff  and  defendant^  he  was  admitted 
to  giTek evidence.      Sid.  51.  Mich.  i3Car.2.  B«  R*  Wicks  v.  Smaiorook*  ■  Keb.  134.  S.  C*  by 

name  of  Fitz  v.  Smailbrcoke. 
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A.  was  re-        12.  A  copyhold  tenant  that  has  nothing  but  a  iiddel  (u  e.)  a 

fofedtotea  ^gare  in  the  fea  between  high  and  low  water  mark,  may  be  a 

IJL'JbwIbc-  witnefs  to  prove,  if  there  be  a  cujlom  in  the  manor  for  a  copyholder 

caufe  he  to  cut  frees  without  licence  or  not.     2  Sid,  8,  9.  Mich.  1657.   B*  R-» 

eiaimshyUi  Chambcrlaine  V.  Drake. 

but  any  te- 

motof  a  manor  that  claims  not  by  the  cuftom  it  a  good  wttnefs.     la  Mod.  24.  Paich.  4  W.  It  M.  la 

a  trial  on  the  cuAom  of  die  manor  of  Bray. 

S.C.  cited  13.  In  information  of  forgery  for  publifliing  a  forged  deed, 
»Mod,34o.  knowing  it  to  be  forged,  the  which  imported  a  revocation  of  a 

in  cafe  of  ^^^^  ^^  ^^^  ^^^^  P^  ^^^*  upon  a  Conference  with  the  judges  of 
THK  RxN«  B.  R.  to  whom  one  of  the  barons  of  the  Exchequer  wjis  fent,  that 
J^  THE  jjQ  legatee  or  other  per/on  who  is  or  may  be  a  *  lo/er  by  the  deed,  or 
or  THE  '^^^  ^''^y  '■^^^'^^  ^^'y  benefit  or  advantage  by  the  verdiS  being  fourid 
FiiiT.  for  the  king,  can  be  a  witnefs.  Hard.  331.  Trin.  15  Car.  i.  m  the 
But  there     Exchequer,  Wattes  cafe. 

K  IS  men-  *        '  , 

tioned  that  in  that  cafe  one  who  had  been  prejudiced  by  the  will  was  admitted  evidence  t)  prove  it 
ferged.  But  Hoit  denied  what  was  urged,  that  at  com.n.n  Uvj  the  party  whofc  deed  viAt  forged^ 

or  to  whofe  prejudice  iYm.  perjury  was,  could  be  a  wjcnafs;  and  that  iht  jlaiute  had  made  an  alteration. 
lUd. 

*  S.  P.  per  HoltCh.  J.    Ld.  Riym.  Rep.  369.  Mich.  10  W.  3.  in  caic  of  the  King  v*  Wbitiog. 

14.  In  an  aftion  of  trotter  by  afftgnee  of  the  commiilioners  of 
bankrupts,  the  quejlion  was  on  a  fale  of  1 80  pipes  of  wine  by  the 
bankrupt  to  a  relation,  which  the  plaintiff  infifted  was  fraudulent ; 
the  de^ndant  excepted  to  a  witnefs  becaufe  he  was  a  creditor,  and 
may  come  in  before  a  divifion ;  but  after  4  months  after  any  di- 
vidend he  is  a  good  witnefs,  for  no  other  dividend  {hall  be  m* 
tended  ;  but  here  no  divifion  being  made  he  was  fet  afide. 
2 Keb.  348.  pi.  3 !•  Pafch.  20  Car.  2.  6.  R.  Bents  v.  Micho. 

15.  In  an  information  on  a  negligent  efcape,  the  party  who  reco-^ 
vered  was  produced  as  a  witnefs.  And  per  Cur.  he  neither  gains 
nor  lofes  by  this  trial,  cfpecially  if  the  money  be  paid.  2  Keb.  384. 
pi.  54.  Trin.  20  Car.  2.  B.  R.  the  King  t.  Sir  John  Lenthall. 

1 6.  In  evidence  to  a  jury  in  ejeHment  of  tithes  on  a  leafe  of  the 
dachefs  of  Somerfet  the  plaintiflF  excepted  againft  a  copyholder 
in  reverfion  after  an  eflate  tail  to  prove  the  boundary  of  the  pariih 
of  Preihot,  and  he  was  fet  a(ide  for  the  poffibility  which  makes 
him  partial.  2  Keb.  435.  pi,  75.  Mich.  20  Car.  2.  B.  R,  — —  v. 
Hitchcock. 

17.  In  ejeBment  of  the  manor  of  Studham^  on  an  iflue  direAed 
out  of  Chancery  to  try  the  number  of  acres^   the  defendant  ex* 

cepted 
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tf!pteA  to  a  witnefs  that  had  been  a  Irtfpajfor^  as  a  fervant  to  my 
lord  Lee  in  the  lands  in  queftiony  and  an  a£tion  being  depending 
in  the  court  fct  him  afide,  and  thereupon  the  plaintiff  was  non-" 
fuU.     a  Keb.  435.  pi.  76.  Mich.  20  Car.  2.  Tuckc  v.  Sibley. 

18.  On  a  trial  at  bar  upon  zfci re  facias  to  avoid  a  patent  of  the 
office  of  fearcher,  exception  was  taken  to  a  witnefs  that  he  wa^ 
to  he  diptity  to  the  party  who  would  avoid  the  patent.  And  by 
the  opinions  of  the  3  other  judges,  contra  Twifdcn,  he  was  aU 
lowed ;  becnufe  thej^iV  here  is  between  the  king  and  the  patentee* 
Mod.  21.  Mich.  21  Car.  2.  B.  R.  Owen  Hanning's  cafe. 

19.  If  a  man  promifes  another  that  if  he  recovers  his  land  the  othe¥'  [  3($(J  j 
Jbttll  have  a  leafe  of  it,  he  is  no  good  witnefs,  per  Twifden  J« 

Mod.  21.  Owen  Hanning's  cafe. 

20.  A  queftion  was,  whether  one  E.  who  was  hail  for  the  pLufu^  Serjeant 
tiffagainjl  whom  a  judgment  was  had,  quod  computet y  fhould  be  al-  J'*^?""* 
lowed  as  evidence  for  him  in  the  court  of  Chancery,  becaufe  he  an^Iincdn- 
iwears  to  difcharge  himfelf  in  cafe  the  plaintiff  proves  infolvent.  tcftcdruieia 
The  order  was  by  confent,  that  the  plaintiff  putting  in  another  jjjj^/^j^*^* 
bail  fhall  be  allowed  as  evidence,  as  far  as  by  law  he  may.  Finch,  that  it  is  / 
Rep.  247.  Hill.  28  Car.  2.  Calcham  v.  Spatman.  good  exccp. 

tion  againft 
a  witnefs,  that  he  is  either  to  be  a  gairnr  or  lefer  by  tbt  event  cf  the  caufe  ;  whether  fach  advantage  be 
diredl  and  immediate  or  confequtntial  only.     And  this  feems.co  be  tne  reafon  why  he  whs  is  l-Mtlfbr  tbt 
itfewdant  cannot  be  an  evidence  for  him  without  content  [as  well  as  in  feveial  other  cafes  there  citedj  J 
%  Hawk.  PI.  C.  433.  cap.  4.6.  f.  24. 

21.  One  that  laid  a  wager  was  admitted  to  be  a  witnefs,  he  Itv^ismled 
having  owned  the  wager  loft,  and  paid  it  j  otherwife .  not.  5^'^^^*^^ 
3  Lev.  153.  Mich.  35  Car.  2.  B.  R.  Refcous  v.  Williams.  prius  in 

MiddlefeZy 
that  where  a  man  makti  himfelf  a  party  in  inter^  after  a  plaintiff  cr  defendant  bas  an  inter^  in  his  tefti" 
mcny^  he  may  not  by  this  deprive  the  plaintiff  or  defendant  of  the  benmt  of  his  teftiroony.'    Skin.  586. 
Trin.  7  W.  3.  Barlow  and  Vowell.— — ^  if  a  ra->n  be  a  vritnefs  of  a  tuager,  and  after  betty  this  ihall 
not  be  a  reafon  to  except  a^ainfthis  being  f«vorn  ro  prove  the  wager.     Skin.  5S6.  Barlow  and  Vowell* 

So  where  one  was  produced  as  a  witnefs  who  had  laid  a  vfjger  ahoat  the  nuriti  of  the  caufe ^  yet  it 
was  faid  that  a  witness  cannot  by  any  z&  of  his  own  deprive  the  party  of  his  evidence,  but  it  influeocet 
his  teilimony  very  much,  whereupon  the  witnefs  was  examined  upon  a  voire  dire,  and  denied  that  he  got 
or  lofty  and  then  examined  as  to  the  principal  matter }  per  Holt.  Comb.  ;;40.  Trin.  7  W.  3.  B.  R* 
Anon.  Laying  a  wager  on  a  caufe  is  no  hindrance  to  his  being  a  ¥ritneik  ;  for  the  other  has  an  in* 

tereft  in  his  evidence  which  he  cannot  deprive  him  of  j  per  Gould  J.  7  Mod.  31.  Trin.  1  Alui*  B«  K0 
George  ▼.  Pierce. 

22-  In  cafe  againfl  the  (officers  of  the  cuflom-houfe  for  refufing  to 
clear  hisfbip  and  re-deliver  his  cockets^  the  queftion  upon  evidence 
was,  if  the  owners  of  goods  aboard  might  be  fworn  as  evidence  to 
prove  him  mafler^  &c.  It  was  urged  that  they  might  as  well  as  one 
mariner  to  prove  wages  due  to  another ;  but  anfwered  that  there 
the  contra£ls  are  feveral,  and  faid  that  one  commoner  cannot  be 
evidence  to  the  right  of  common  in  an  a£Uon  brought  by  another, 
and  thereto  anfwered  that  the  right  is  intire,  and  that  he  fweara 
a  title  to  himfelf,  and  fo  here  they  are  all  concerned  in  one  bot-« 
torn  and  in  one  adventure,  and  therefore  could  not  be  fworn  \  and 
of  that  opinion  was  the  Court.  Skin.  1 74.  Pafch,  36  Car.  2.  B*  R« 
Sandys  v.  the  Cuftomhoufe  Officers. 

23.  But  the  plaintiiF  having  declared  as  fcle  proprietor  ot  the  fliip 
and  tackle,  &c.  and  the  witnefs  fwore  that  at  the  time  of  the  aBion 
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tnmj^  2r«sr  tfuCj  cmcermtd  ia  emecf  iHm^  km  A^ig 
^MCt  imd  jesd  kzs  iMUr-rr^  fi  tzat.  mam 
^^TmdmVJtcotsCoqmcatcclu^czmSci  «*i 
Iran  90  coesfctam  wkaA,  zad  Aat  za 

v«  CaAomiamk  O&cn. 

24.  Uii^er  die  ^:xu  if&^rKzdicmM  wmt  of  tbc  rfMf  ^dr 
c«^!(^fiii;f  can  be  adainngi^  a»  fciiJcac^  ;  per  Jc£rksClu  J.Skia.223. 
HiSL  36  h  37  Car.  2.  B.  R«  Palsier  t.  Aficock. 

2  J«  If  a  rrmard  be  fryudfed  to  a  paian  fsr  f^rimg  \m  ewidmcr 
Kvore  K  pvts  it^  uiisy  if  |iiuvcdy  liifahics  iMS  te&iaios j.  2  H* 
Hift.FLC2So. 

2d.  Afld  ib  LiL  Hale  fap,  for  his  cvn  p2rr  lie  lias 
dioag^  tliat  if  a  perlbn  hxwz -^  pr-^rrife  ^ a  parisn  if  he  grre 
dence  Munft  ooe  of  his  own  confectrates,  th»  ciuSIes  fut  tcfti- 
flKMijr  it  it  he  prored  upon  h.';xi«  2  H.  H::t.  PL  C  283. 
C  3^7  3  ^7'  Hl^MMBRT  rsfo  Au  iS»rd^  or  the  i^  ^  i^  tl€  rtvajmmtr^  «r 
tf  r^lofH  the  hrd  tf  tit  frtmcbifc^  that  ktth  bona  fckmui,  thefe 
najr  be  tmaefles  vpoo  an  indictment  or  tria!  ct  the  £dao,  net- 
witfaftaoding  die  ccmfeqnemial  adrantage  thit  accrues  bj  die  at- 
tainder or  ocmri&ioa  of  the  partj,  yet  ti«e  crcdibilitj  of  their  te£- 
timoay  is  to  be  left  to  the  jury.     2  H.  Hift.  PL  C  281. 

28*  But  M  A.bas  a prwafe  w  grant  ^  the gecds  cf  B.  ^rre/Ud^ 
filonj^  is  cafe  he  be  convifled^  LcL  Hale  lays,  he  ihould  never  al- 
low A«  to  be  a  witneis  to  coini£t  B.  for  he  by  his  own  ad  after 
die  felony  committed  acquires  the  intereft,  and  fo  aos  and  fweais 
for  his  own  adirantawe*     2  H.  Hid.  PL  C.  281. 

29*  It  was  profcd  at  Ae  trial  that  the  muber  had  mad!r  a  Aor- 

/AMT  with  the  \eSa€  of  die  jdaintiff',  that  in  cafe  be  recavereifk^ 

Ihould  bavi  a  tboufani  founds  and  die  thirds  of  the  eftate,  and 

therefore  Ihe  was  not  admitted  to  be  a  witneis.    3  Mod.  84.  Midu 

1  Jac.  2*  B.  R.  Hicks  r.  Gore. 

sStiMr.4X9«       30.  In  an  information  on  ibefiatute  of  deer fiealingy  .excepdon  was 

\mCm!t     ^^^  ^  ^  mtnefs  becaofe  he  voas  party  and  prtfecutor.  And  by  the 

AvcfcaltC'    Ch.J.  the  mifehief  of  the  party's  being  like  to  forfwear  himfelf 

tk  M  tbb     for  gain^  might  hare  been  ^  good  obje£Hon  to  the  ad  before  it 

^1^^^^  was  made^  but  it  is  none  now.     And  the  excepdon  was  over- 

Ch.  ],  U'    ruled.    Comb.  35*  Mich*  2  Jac.  2.  B.  R«  die  King  ▼.  Drake. 

cUftdft»s« 

nMioiuhk  It  ftooU  befo  ^  but  here  wjs  a  particular  law  which  made  the  oflSeoce  and  cxeates  a  partkalar 
form  of  9rocccdijis#  M^  aftemwds  the  wfaok  Coort  ddiveied  tbdr  opinioit  that  it  was  wdl  enoash  i 
•Bd  di£Ulowed  tbc  csccftioA. 

3  !•  A  patron  in  eje^ment  is  never  permitted  te  be  a  witneis  to 
maintain  the  title  ot  his  clerk.  4  Mod.  17.  Pafcbu  3  W.  &  M.. 
B.  R.  in  cafe  of  Jones  v.  Beau. 

32.  Upon  capture  of  a  prize ^  one  part  was  agreed  to  belong  to  the 
majler^  and  the  other  two  parts  to  the  owners ;  the  mafter  difpofes 
of  100  cbe^s  of  lemons  to  A.  B.  for  to  he  foldy  they  being  bona  peri- 
turof  and  after  brought  an  a£lion  of  account  againf  A,  B.  and  uJk 
on  evidence  at  Guildhall  a  mariner  was  allowed  to  be  fwoniy 
though  it  appeared  chat  he  was  to  have  a  Jbare  of  the  third  part  o€ 
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the  mafter  ;  for  per  Holt  Ch.  J,  the  mafter  is  accountable  to  the 
mariners  for  their  (hare,  the  which  they  (hall  recover  of  the  maf- 
ter whether  he  recovers  in  this  aftion  or  no.  Skin.  403,  Mich. 
5  W.  &  M.  B.  R.'  Anon. 

33-  Holt  Ch.  J.  faid,  that  he  was  not  fatisfied  that  zperfon  uu 
tereped  can  be  evidence  in  any  Cafe,  though  in  a  criminal  matter. 
Comb.  360.  Pafch.  8  W.  3.  B.  R.  the  King  v.  Dean. 

34.  A  per/on  contraBed  is  no  witnefs  on  a  matrimonial  contraB^  Where  the 
nor  in  an  information  thereon.   Comb.  360.  Pafch.  8  W.  3.  B.  R.  Y^^^' 

King  V.  Dean.  whetber  A. 

B.  wai  mutr" 
rifd  ti  C.  D,  hefore  Be  bad  married  £.  F.  or  no,  C,  D,  was  offend  to  be  produced  a  wttneft  to  prove  chat 
(he  was  not  manied  to  A.B.  but  the  Court  would  not  admit  it.     9  W.  B.R.  L.  P.R.  556.  tit. 

Evidence. 

35.  In  an  information  fir  a  cheats  the  faft  ws^s  thus;  a  mother  xSalk.283. 
in  law  agreed  to  give  her  Jon  in  law  5/-  {tndhe  by  fame  trick  impofing  P*'  'L'^'?'* 

upon  her,  obtained  her  hand  to  a  note  of  100 L  for  which  he  was  now  •s.pl 

indi£led,  and  upon  the  trial  it  was  a  doubt  whether  the  woman  At  the  mo- 
fliould  be  admitted  to  give  evidence.     And  Holt  Ch.  J.  held,  that  flu^n?e*5i 
ihe  being  in  fome  meafure  concerned  in  the  confequence  of  this  jury,  which 
fuit,  it  being  fome  means  to  difcharge  her  of  the  100 1,  flie  fhould  cannot  wdl 
not  be  admitted  to  give  evidence  ;  for  though  the  verdift  in  this.  ^  ^Souih 
information  could  not  be  given  in  evidence  in  a  trial  upon  the  note,  in'iaw  it  be 
yet  doubtlefs  they  would  *  mention  it.     Ruled"  by  Holt  Ch.  J.  at  no  evidence. 
the  fittings  at  Guildhall.     Ld.  Raym.  Rep.  396.  Mich.  10  Will.  3.  c"73^'i 
the  King  v.  Whiting.  46.  U 14. 

36.  ABion  on  agreement  in  writing  wzs  brought  in  C.  B.  and  ver-  f  368  J 
did  for  plaintiff  and  lool.  damages,  an  information  was  brought 

for  the  forgery  ;  now  the  defendant  below  was  denied  to  be  a  wit- 
nefs to  convi£^  him.  Cited  la  Mod.  339.  in  cafe  of  the  King  v. 
Warden  of  the  Fleet. 

37.  Original  drawer ,  who  was  offered  as  an  evidence  in  an  a£]:ion 
upon  a  bill  of  exchange  to  prove  that  be  did  not  draw  the  bill,  was 
denied,  becaufe  at  laft  the  burden  muft  fall  upon  him.  1 2  Mod.  345. 
Mich.  1 1  W.  3.  Anon* 

38.  Two  perfons  claiming  feveral  rent-charges  by  the  fame 
deed,  cannot  be  witnefs  for  one  another,  becaufe  concerned  in  in* 
ttrefi  i  but  if  one  of  them  releafes  his  rent-^harge,  and  that  is  proved, 
he  may  be  examined  as  a  witnefs.  a  Vem.  375.  Trin.  1700.  Ld. 
Culpepper  v.  Fairfax. 

39*  The  queftion  upon  evidence  was,  whether  every  houfe  in  the 
market  round,  had  not  Jo  tnany  feet  of  ground  toward  tie  market  be» 
longing  to  it  f  A  bpufekeeper  who  pretended  the  like  interefi  before  his 
door,  thwgh  he  derived  his  title  under  another  perfon,  was  denied 
to  be  a  witnefs.  12  Mod.  372.  Pafch.  12  W.  3.  at  nifi  prius  co« 
ram  Holt  Ch.  J.  Farmers  of  Newgate  Market  v.  Dean  and  Chap- 
ter of  St.  Paul's. 

40.  One  creditor  may  be  a  witnefs  to  prove  ajfets  in  an  a£iion  by 
another  creditor  \  per  Holt  Ch.  J.  12  Mod.  385.  Pafch.  12  W.  3. 
Anon. 

41.  In  information  for  building  of  locks  upon  the  river  Thames,  it 
is  no  exception  to  a  witnefs  here  that  he  contributes  to  carry  on  the 
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fuity  or  that  this  public  nufancc  was  to  his  private  nufancc ;  per 
Holt  Ch.  J      12  Mod.  615.  Hill.  13  W.  3.  the  King  v.  Clark. 

42.  A.  being  indebted  io  B.  gives  him  a  note  in  a  feigned  name  for 
the  debt.       After  the  wife  of  B,  runs  aivay  ivith  another  man^  and 

Jakes  the  note  with  her  ;  A.  pays  the  money  to  B.  The  perfon  with 
Hukom  ike  wife  ran  aivay  fues  A,  for  tlie  money  in  the  feigned 
name ;  and  at  the  trial  B,  offered  to  make  oath  of  all  this,  but  was 
rejeBed  by  Holt  Ch.  J.  for  it  was  to  prove  a  right  in  himfelf  tothc 
money  received  from  A.  for  v.'hich  otherwife  he  was  accountable  . 
to  A.  12  Mod.  564,  565., Mich.  13  W.  3.  at  nifi  prius  before 
Holt  Ch.  J.  Anon. 

43.  Mr.  R.  Vaughan  y^/7/  a  boxy  with  100  guineas^  &c.  in  ity 
hy  T.  the  Bath-Barrier ^  to  London  ;  upon  which  box  the  direction  *wai " 
only,  to  Mr,  Vatighan^  member  of  parliament,  T.  carried  the  box  to 
London^  and  upon  his  arrival  C.  an  inn-keeper  in  Piccadilly  came  to 
T*s  inn  for  goods  dircSled  to  be  left  at  C.^s  houfe.  Afterwards  this 
box  being  loft,  Tiley  pretended  that  it  was  delivered  to  C.  among 
other  goods.  Upon  which  jT.  brought  an  aft  ion  of  trover  againjl 
C.  And  at  the  trial  at  the  fittings  at  Wcftminfter,  before  Holt 
Ch.  J.  Mrs.  Vaughan,  the  wife  of  Air,  Vaitgkany  was  produced  to 
b:  a  witnefs^  to  prove  what  was  in  the  box  j  and  Holt  Ch.  J.  rc-  * 
fufed  to  admit  her  to  be  a  witncfs ;  becaufe  whether  T.  recovered 
or  not,  this  verdift  might  be  given  in  evidence  by  Mr.  Vaughan, 
in  an  adion  to  be  brouglit  by  him  againll  T.  with  oath  made  of 
what  was  fworn  for  T.  in  this  trial.  Ld.  Raym.  Rep.  744- 
13  Feb.  14  W.  3.  1701.  Tiley  v.  Cowling. 

44.  A  trial  at  bar  concerning  boundaries  of  lands.  The  lands 
lay  in  iparifhes.  The  parfon  of  one  oftheparijhes  was  refufed,  be- 
caufe he  might  enlarge  his  own  p:^rifli,  and  oonfequently  the 
tithes.  But  one  that  about  7  years  before  had  taken  the  profit Sj  under 
the  title  of  one  of  the  parties  y  was  received  as  a  witnefs,  becaufe  now 
he  might  plead  the  ftatute  of  limitatio'is.  7  Mod.  63.  Mich. 
I  Ann.  B.  R.  Ld.  Wharton  v.  />ir  John  Robinfon. 

45.  Where  a  man  is  interefied  in  tlie  confcquence  of  that  which 
he  fwears  for,  if  it  be  fo  that  the  doing  the  aff^  which  he  is  by 
his  evidence  to  invalidate  or  fet  afide,  was  a  means  to  obtain  his 
liberty y    or  an  exemption  from  corporal  punifomenty   he  fliall  be  a 

[  369  ]  witnefs,  (as  in  the  cafe  of  dttrefsy  though  it  be  to  fet  afide  his 
own  bond,)  yet  it  being  given  10  obtain  Jiis  liberty,  he  fhall  be  a 
witnefs.  Alfo  where  the  nature  of  the  thing  admits  no  other  evi» 
iencey  as  if  a  woman  give  a  note  or  bond  to  a  man  to  procure  her 
the  love  of  J.  S.  by  fome  fpell  or  charm,  in  an  indiftment  for  the 
€heaty  though  it  tends  to  avoid  the  note,  yet  ihc  (hall  be  a  wit- 
nefs ;  per  Holt  Ch.  J.  at  nifi  prius,  7  Mod.  119.  Mich.  1  Ann. 
in  cafe  of  the  Queen  v.  Scwcll  al.  Bcaus. 

46.  In  cafe  for  managing  the  defendants  fbip  fo  negligently  thai 
it  ran  over  the  plaintiff*s  bargCy  the  declaration  fet  forth,  that  he 
was  pofleffed  of  the  faid  barge,  laden  with  diverfe  goods  and  mer- 
chandizes j  and  Holt  Ch.  J.  would  not  fuffer  the  pilot  to  be  a  wit- 
nefs, becaufe  he  was  anfwerable,  if  faulty  in  fteering,  to  tne  mat- 
ter. I  Salk.  287.  pi.  22.  Hill.  2  Ann.  at  nifi  prius,  Martyn  ▼. 
Hendrickfon. 
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47.  If  A.  advances  money  to  carry  on  a  cau/e,  and  has  a  fecurity 
depofited  in  his  hands  for  it,  part  ofnvhich  is  the  thing  in  demand^ 
though  the  rejidue  of  the  fecurityy  exciit/ive  of  this,  is  fijficient  fecurity 
for  the  money ;  yet  he  cannot  be  a  witnefs  in  the  caufe,^  becaufe 
he  fwears  to  mend  his  own  fecurity  ;  per  Holt  Ch.  J.  2  Ld.  Raym. 
Rep.  « 008.  Hill.  2  Ana.  Norris  v.  Napper. , 

48.  The  plaintiff  as  executor  brought  an  indebitatus  afTumpfit,  for 
tefaior^s  money  received  after  his  de.ith  to  the  plaint\ff*s  ufe.  At  the 
trial  the  debtor ^  loho  paid  the  nisney  to  the  defendant,  ivas  produced 
as  a  ^xjitmfs  to  prove  the  payment ;  but  he  was  rejected.  For  per 
Holt  Ch.  J.  [though]  the  plaintiff,  by  bringing  this  a£lion  againft 
the  receiver,  has  determined  his  eleftion  of  fuing  the  original 
debtor,  and  allowed  the  payment  to  the  defendant ;  yet  if  he  be 
nonfuiiedy  the  matter  is  at  large  again,  and  he  may  fue  the  debtor  ; 
fo  that  he  now  fwears  to  difcharge  himfelf,  and  confequently 
is  no  good  witnefs.  6  Mod.  151.  Pafch.  3  Ann.  B.  R.  at  niQ 
prius,  Clerk  v.  Dealy. 

49.  S/x  thou/and  pound  was  devifed  to  A.  and  B,  in  trufi  to  pur-* 
chafe  la  fids  to  be  felt  led  on  F.  G,  for  lifcy  with  remainder  to  his  fons 
in  tail  in  contingency,  remainder  to  IV.  G.  for  life,  with  contin- 
gent remainder  to  his  fons  in  tail,  remainder  to  H.  K»  in  fee,  with 
power  to  make  leaf es  for  the  befi  rent  that  could  he  got,  &c.  F.  G. 
made  a  leafe  to  Crooke,  rendering  170I.  per  ann.  rent,  and  dicdj 
and  the  que/Hon  was,  whether  the  value  was  270/.  per  annum  at  thi 
time  of  the  pur  chafe  or  not.  The  truflees  were  produced  as  witncfTes, 
to  prove  it;  and  it  was  objefted,  that  they  were  not  witneiTes 
becaufe  K.  the  remainder-man,  not  joining  in  the  purchafe,  and 
who  now  contefted  the  leafe,  if  the  lands  were  not  of  that  value,  it 
would  be  a  breach  of  trufl  in  the  truftees,  and  they  would  be  liable 
in  Chancery  to  make  fatisfaftion  to  the  ceftuy  que  truft,  and  there- 
fore they  were  to  give  evidence  to  excufe  themfelves.  Sed  non 
allocatur  per  Curiam,  and  they  were  fworn,  and  gave  evidence. 
2  Ld.  Raym,  Rep.  1 166.  Eaft.  4  Ann.  Kinfman  v.  Crook. 

50.  The  Court  feemed  t  >  think  that  the  informer  himfelf  can- 
not be  a  witnefi,  though  objefted  that  this  would  render 
convitfiions  impofFible,  unlcfs  pcrfons  had  witneffes  with  them; 
for  he  is  only  nominal,  and  any  body's  name  may  be  made 
ufe  of.  10  Mod.  156.  Pafch.  12  Ann.  B.  R.  The  Queen  v. 
Bradley. 

5 1 .  In  fome  criminal  cafes  intercfled  perfons  arc  allowed  as  wit-  •  Corftant 
nefles,  as  where  the  *  owner  profecutes  an  indiftment  of  felony  "pericnce, 
ioxfolen  goods  he  is  ccwicenied  in  interefl  5   for  he  will  be  intitled  ^^^^^^ 
to  reilitution,  and  yet  his  evidence  is  admitted.     So  in  remov-  21  H.  8. 
ing  an  indiftment  by  certiorari  from  the  feflions  to  B.  R,  though  "P;^  ^'• 
the  profccutor  in  that  cafe,  if  the  defendant  be  convifted,  is  by  reft!tutlc 
that  ftatute  intitled  to  his  cods,  yet  he  is  allowed  as  a  witnefs.  of  goods  to 
So  where  though  a  man  will,  in  cafe  of  con\l£lion,  be  intitled  to  tl'c  party 
40 1.  yet  his  evidence  ihall  be  received.     And  per  Parker  Ch.  J.  as  S^ind?a>* 
to  the  cafes  where  40 1.  reward,  &c.  they  admit  of  this  anfwer,  mcntoffc. 
that  the  intention  of  thofe  afts  will  be  quite  defeated,  if  fo  be  the  jony»  "^J^tt 
rcwar^  is  to  take  off  the  evidence.    The  fame  anfwer  may  fervc  uuthemiy 

P  d  3  to 
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be,  and  in-  to  the  cifcs  put  upon  an  indijiment  of  felony  for  ftolcn  goods, 

10^6 °"hc'  ^"^  ^ere  the  indiament  is  removed  by  certiorari,  &c.  for  none  in 

witneVg  to  thc  firft  cafe,  but  the  owner,  can  prove  the  property  of  the  goods  ; 

convia  the  and  in  the  fecond,  if  the  giving  of  cofts  fhould  take  oflF  the  evidence 
tbtcllj^n^**  of  the  profecutor,  that  aft  of  parliament  defigned  to  difcountenancc 

he  is  to  the  removing  of  fuits  by  certiorari,  would  give  the  greateft  encou- 

havcrefti-  ragcmcnt  to  them  that  is  poflible.     loMod.  193.  Mich.  12  Ann. 

IhlTo^^s  B-  R-  The  Queen  v.  Mufcott. 

fioLen.  2H.  Hift.  PI.C.281. 

52.  The  plaintiff  brought  an  oBion  for  tl  qu^LXitity  o(  Jfockrngs 

fold  to  the  deicndant.    The  defendant  pleaded  it  was  not  he  that 

bought  the  ftockings,  but  his  fon,  who  fent  them  to  France  in  way 

of  trade ;  and  to  prove  this,  he  would  have  called  his  /ofi>     But 

by  Parker  Ch.  J.  he  cannot  be  an  evidence,  becaufe  here  is  an 

advantage  made  hy  way  of  trade;  and  to  whom  this  advantage  fhall 

accrue,  depends  intirely  upon  this  contradl,  and  now  one  comes 

to  fwear  that  he  made  the  contradk  himfclf.     10  Mod,  291.  Hill. 

I  Geo.  J .   B.  R.     Reeves  v.  Symonds. 

S.P.  cited         jj.  The  obligee  makes  the  only  living  ivitnefs  to  the  bond  execu^ 

gr^Serjeant  ^^^ — rpj^^  executor  was  allowed  at  law  to  prove  the  hands  of  the 

Wms.'a        witneffes.  2  Vern.  R.  700.  pi.  622.  Mich.  1 7 1 5.  in  cafe  of  Goffe  v. 

Rep,  289.    Tracy. 

*^  ^'  ^'  54.  In  cafe  againft  afberiffir  a  falfe  return  ofnoxi  eft  inventus 

to  a  capias  ad  fatisfaciendum,  the  bailiff  cannot  be  a  witnefs  to  prove 
that  he  endeavoured  to  take  hinty  but  could'  not ;  for  he  is  no  legal 
witnefs,  becaufe  he  is  interefted  in  the  caufe,  having  given  fecu- 
rity  for  his  due  executing  procefs,  and  by  confequence  could  not 
be  a  witnefs  in  his  own  caufe.  2Ld.  Raym.  Rep.  1412.  Mich. 
1 2  Geo.  Powell  v.  Hord. 

s«(y-c-3)  (H.  f )     Witneffes.     What  Perfons  may  he  Witnefles. 

Hob.  213.  [i.  |T  feems  that  the  king  cannot  be  a  witnefs  in  a  caufe  by 
ThVairtifi.  ^*^   letters   under   his  ftgnet   manual.      Contra   Hobard's 

catewasai.   Reports,    288.   between  Abigny  and   Clifton,    in   Chancery 

lowed  upon  allowed.] 
proof  with- 
out any  exception.— -—Godb.  199.  pi.  285.  Trin.  10  Jac.  C.  B.  Lea  v.  Lea,  that  upon  a  certifi- 
cate by  the  k.ngof  an  agreement  made  between  tne  plainiitTand  defendant,  upon  a  difpute  conctr-  ing 
certain  ]anda,  the  court  of  requeits  made  a  decree,  in  the  body  whereof  the  laid  ceriiticate  was  men* 
tioned  \  and  fordifobeying  the  decree  the  party  was  convicted,  and  upon  an  habeas  corpus  the  Court  rc- 
fufed  to  difcharge  him  ;  but  would  advife. 

If  a  man  be  mdi^td  of  bigb  treajon^  the  king  cannot  by  his  great  Tea),  or  ore  tcnusy  give  evidence  that 
he  is  guilty}  for  then  be  fliould  give  evidence  in  his  own  caule.     2  H.  Hiit.  PI.  C.  282. 

And /o  In  felony  f  for  the  fame  reafon  ;  yet  in  iomt  cafes  the  king^s  teftimony  under  his  great  feal  Ii 
allowable  ^  as  in  an  ejfcin  de  fervith  rtg'u,  the  warrant  under  the  great  feal  is  a  good  teftimonial  of  it. 
%  H.  liift.  PI.  C.  282.  cites  F.  N.  B.  17.  ftat.  Gk)uc.  cap.  8. 

Attainder  of  [2.  A  man  attainted  of  piracy  is  not  a  good  witnefs  to  prove 
•isTgoof'''  another  guilty  or  not  guilty  of  piracy.  P.  I5ja.  B.  R. 
caufe  of  ex-  Per  Curiam,   in  one  Woodford's  cafe,  upon  evidence  at;  bay  j 

ception  to 

t  witnefsy  while  it  continues  in  force.  2  Hawk.  P1.C.432.  cap.  46.  f  79—-* But  then  the  record 
mu ft  be  actually  produced  in  Court.  Ibid.  433.  f.ao.— — zH.  Hift.  PLCsyS.  S.  P.  Or  vouch 
kbe  roll  in  couie  of  the  convidliqns  aliened. 

Cj.  If 
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[3.  If  a  man  upon  examination  accufes  another  ofpiracy^  and  af- 
ter he  himfeifis  attainted  of  piracy^  and  after,  being  pricked  in  his 
confcience,  fends  for  the  party  accufed,  and  acknowledges  before  [  371  J 
wtnejfes^  that  he  accufed  him  before  falfely^  and  by  procurement  of  a 
Jlranger,  yet  this  confcffion  (hall  not  be  taken  to  enfeeble  his  tefti- 
mony  made  before  his  attainder^  becaufe  it  is  made  by  a  man  at- 
tainted. P.  15  Ja.  B.  R.  Woodford's  cafe,  per  Curiam,  praeter 
Doderidge,  who  feemed  to  incline  e  contra.] 

[4.  A  feme  covert  cannot  be  a  witnefs  for  or  againfi  her  baron^  It  wat  re. 
becaufe  they  are  one  in  law  \  and  by  this  difpleafure  may  arifc  be-  fo^^tbat 
tween  them,  or  perjury,  or  other  great  inconvenience.     Co.  Litt.  iommon  * 

u^  b.J  perfooy  be* 

tween  paity 
and  party,  the  wife  cannot  be  a  witaefs  aga;nft  her  hufband,  according  to  Co.  Litt.  6.  b.  But  be« 
tween  the  king  and  the  party  upon  an  indidtment,  (he  may,  although  it  concerns  the  wiie  beriirlf* 
Hutt.  If  5y  116.  Pafch.  7  Car.  Ld.  Audley's  cafe.  -  ■  -But  this  cafe  was  denied  Raym.  i.  Mich. 
12  Car.  2.  B.  R.  in  Mary  Gri go's  cafe,  where  it  was  heid  chat  ibe  is  Xo  be  admitted  a  witnels 
agajnft  her  huiband,  and  fo  vice  verfa  in  no  cafe  but  treafon.-  .Vent.  244.  Trin.  25  Car.  2.  B.  R. 

jn  John  Brown's  cafe  Hate  Ch.  J.  feems  to  admit  S.  P.  in  cafe  of  a  feme  dejure.  But  in  his 

Hifl.  FI.  C.  3'  I.  he  fays  a  leme  covert  is  not  a  lawful  witnefs  againft  her  huiband  in  cafe  of  tie»- 
fon,  yer  in  Ld-  Castx.2havkk*s  cafe,  upon  an  indictment  for  a  rape  upon  his  lady  by  another,  hj 
her  hufliand's  prefent  force,  (he  was  received  as  a  witnefs,  by  the  advice  of  the  judges  that  afiiftsd  at  * 

that  trial}  and  upon  her  evidence  he  was  cofividled  and  executed. S.C.  cited  by  HoltCh.  J. 

131  Mod.  340.  Mich.  II  W  3.  incafeofTHs  King  v.  tmx  Wardkn  or  thx  Flxzt  ;  and 
faysy  that  becaufe  it  was  a  rape  upon  her  pcrfon,  the  was  received  to  give  evidence  againft  her  hufband. 

[5.  A  feme  cannot  be  a  witnefs  to  prove  a  ms^n  to  be  a  vUletn*  Co.  Co.  Ut.  6. 
Litt.  6.  b.]  *»: «  '^' 

gm,  cites 
Flera,  lib.  2.  cap.  44.  [But  In  Selden*s  Fleta,  it  Is  pag.  11  x.  cap.  51.  f.  16.  mulleres  ad  piobatioaea 
flatus  hoininis  admitti  non  debent.] 

6.  Oftentimes  a  man  may  be  challenged  to  be  of  a  jury^  that 
cannot  be  challenged  to  be  a  ivitnefs  ;  and  therefore,  though  the  wit* 
nefs  be  of  ncareft  alliance  or  kindred,  or  of  counfel  or  tenant,  or 
fbrvant  to  either  party,  (or  any  other  exception  that  makes  him 
not  infamous,  or  to  want  underftanding  or  difcretion,  or  a  party 
in  intercft,)  though  it  be  proved  true,  fliall  not  exclude  the" wit- 
nefs to  be  (worn,  but  he  (hall  be  fwom,  and  his  credit  upon  the 
exceptions  taken  againft  him  left  to  thofe  of  the  jury  who  are 
triers  of  the  fa£l,  infomuch,  as  fome  books  have  (aid,  that 
though  the  witnefs  named  in  the  deed  be  named  a  di(reifor  in  the 
writ,  yet  he  (hall  be  fworn  as  a  witnefs  to  the  deed.  Co. 
Litt.  6.  b. 

(I.  f )    Evidence.    What  Evidence  the  Jury  may  have  see  (g.«). 
with  them  after  Evidence  given. 

[i.  'T*HE  jury  cannot  fee  nor  carry  with  them  any  other  evi-  s.  p.  atA 
*     dence,  except  that  ivhich  is  delivered  to  them  by  the  Courts  perGafcoign 
and  by  the  party  himfelf  brought  into  court  upon  the  evidence  Jhetun,  J^^j,  taktM 

II  H.  4*  18.3  tftrowJntt    . 

of  courtyard 
pajtfor  tbt plmlntiff^  if  this  appears  upon  examinathn  by  the  Court,  tbii  is  eaufe  to  arreft  the  judgm^m^ 
^uo^  AOta.    Br.  Geaeral  KTue,  pU  85.  cites  ii  H*  4.  27. 

D  d  4  [2.  .Upon 
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[2.  Upon  evfdcncc  to  a  jury  to  prove  %  S,  to  be  heir  to  W.  5. 
tFol.^87.^  f  die  Court  will  not  accept  the  %  pedigree  drawn  by  a  herald  at  arms 
V  I\  xT  ^or  evidence,  nor  will  fufFcr  the  jury  to  have  it  with  them,  but 

T  As  to  he-      .  ,  .^'  ^  -  yc\'*T\0s,t'r%\  n 

raid*8  books,  IS  Only    information   for  direction,     F.   8Ja.  B.    between  Sir 

inwhatcafM   EdwARD    *  PlUMPTON    AND    RoBlNSON.      ?•    12  Ja.  B.    Without 

Emitted* aT  ^°y  proof  by  office,  or  other  fubftantial  matter.    Per  Curiam.] 

eYidence,  and  what  ihatl  be  e?idencc  to  prove  a  pedigree,  fee  tib  Evidence. 

[3.  If  an  exemplification  comes  out  of  the  Chancery^  ofwltnejfes  exa^ 
mined  there  upon  oath  who  are  dead^  the  jury  fliall  have  it  with  them. 
P.  10  Ja.  B.  between  Tomunson  and  Croke.J 

[4.  But  if  the  exemplification  comprehends  y&/w^  witnefles  who 
are  deadj  and  feme  who  are  livings  the  jury  fl*all  not  have  it  with 
them.     P.  10  Ja.  B.  between  Tomlinson  and  Croke.J 

5.  No  deed,  or  writing  whatfoevcr,  (hall  be  privately  or  fecretly 
delivered  to  the  jury  that  was  not  openly  Jhe*ived*  Heath's  Max.  94. 
cites  1 1  H.  4.  17. 
Br.  Gener4l  6.  In  wajle  thcy  were  at  iflue,  and  the  wade  was  ajjlgntd  in 
'^"*s**C^'  fev^ral places y  and  the  plaintiff  would  have  delivered  to  the  jury  a 
copy  of  the  places :  and  the  Court  denied  it,  unlefs  by  ajfent  of  par^ 
ties  ;  by  which  it  was  afterwards  delivered  to  them  ex  aifenfu  par* 
tium.     Br.  Jurors,  pi.  i.  cites  9  H.  6.  66. 

7.  No  copies  of  books  fhall  be  delivered  to  the  jury,  but  with  the 
confent  of  both  parties.     Heath's  Max.  94,  cites  9  H.  6.  (J. 

8.  Note,  it  feemcd  to  3  juftices,  that  a  fine  indented  and  not  eX" 
emplified  fub  ftgilhi  &c.  (hall  not  be  delivered  to  the  jury.  And 
Wideflade  faid,  that  it  has  been  often  ufed  to  deliver  luch  part  of 
the  fine  to  the  jury;  but  the  contrary  is  ufed  at  tliis  day.  And 
after  it  .was  delivered  to  the  jury,  with  aiTent  of  the  plaintiff,  Br. 
Generallfiue,  pi.  8.  cites 34 H.  6.  25. 

9.  Entry  in  nature  ofafftfe^  the  party  after  iflue  joined  gave  in  «;/- 
dence  an  inquifitton  found  before  the  efcheator ,  and  becaufe  it  was  nqt 
exemplified  under  the  feal  of  the  Chancery ^  therefore  per  Brian  and 
Choke,    this  (hall  not  be  delivered  to  the  jury,     for  it   is  no 

s.^Hcath*«  ijgtter   than    a    teftimonial.      Br.    General   lii'ue,   pi.  4c.   cites 

Max.  94-  *-.  «  »     r      "Tj 

21  E.  4.  38. 


Heath*! 
Max.  &C. 
94..  cites 
S.C, 


S.P.  Br. 

General 
Urue,  pi.  7  5. 
cites  21  £• 
4.  15. 


10.  Writings  or  books,  which  arc  not  under  feal ^  cannot  be  de- 
livered to  the  jurors  without  the  affent  of  both  parties ;  but  being 
delivered  by  the  Court  without  fucn  aflcnr,  neither  of  the  parties 
can  avoid  the  verdi£V,  becaufe  thcy  v/erc  given  in  eviucncc  before. 
Cro.  E. 41 1,  pi.  I.  Mich.  37  &  38  Eliz.  B.  R.  in  cafe  of  Vicary 
v.  Farthing. 


cites  1 1  £.4. 
25  &  38. 

i^ny  paper 

under  fealy 

or  not  under 

feal,  may 

\>cgiv'en  in 

evidencf  \ 

but  nothing 

may  be  dt' 

Ivuered  in 

evitience  to  a  jury,  but  that  wh'ch  ti  of  rectrd^  or  undtr  J aly  but  by  confent.     The  cblrtgraph  of  a 

fint  may  be  g  yen  in  evidence,  but  not    eiivercd  t?  a  jury  in  evidence.      But  recof.ery  may  be  de.ivered 

in  evidence  j  pef  Wliherington  Ch.  J.  in  deliv^iing  cl;e  opinion  of  the  Court.     Hill.  1655.  1  Sid.  145. 

Olive  V.  Gwin. 

2  H.  Ilift.  Fl.  C.  307.  fays,  if  a  piece  of  tvider.ce  vnder  Jcal  be  read  In  court,  the  jury  ought  regqlar^ 
\y  to  have  ic  with  them  \  but  not  if  it  be  not  under  feal. 

II.  Richardfon  demanded  of  the  Court,  if  there  zrefevera!  de* 
pofttions  un4er  the  great  feal  given  in  evidence^  and  fome  are  read^ 

mi 


cfidfome  nat^  whether  the  j^ry  may  take  them  with  them  from  the 
bar?  And  they  all  anfwered  they  might,  becaufc  perhaps  fome 
were  not  read  for  (liortnefs  of  tune,  or  one  was  to  the  fame  pur- 
pofe  of  thofe  as  were  read,  and  being  under  the  great  feal,  they 
may  have  them.     Litt.  Rep.  69.  Mich.  3  Car.  C.  B.  Anon. 

(K.  f )    VerdiQ.    JVhat  Thhg  the  Jury  may  find.    In  1373} 

refpeEt  of  the  Time. 

[l,   |N  confpiracy^r  a  con/piracy  at  one  day^  the  jury  may  find  Sec  (D.f). 

*  him  guilty  at  another  day ;    for  the  day  is  but  for  form.  ""/?**  **^? 

20  W.  6.  34,  J  finding  J, 

[2.  [So]  in  trefpafs  of  battery  at  one  day,  and  defendant  juftifies  good,  belt 

at  another  day,  with  traverfe  before  and  after,  he  may  be  found  ***^°'*  ^^  *^* 

guilty  at  another  day.     20  H.  6.  14.  b.]  in'thcco^St, 

[3.  [So^  in  trefpafs  of  battery  of  a  fervant,  the  defendant  may  fo  »tbc  be- 

be  found  guilty  at  another  day  and  year  than  the  day  and  year  alleged*  ^^^  '^  ^ 

39  E.  3.  I.  Adjudged,]  '  c!!^"e?53. 

Hill.  29  Elis.  B.  R.  the  Sheriffs  of  Norwich  v,  Bradfhaw^ 

[4.  [J?///]  in  trefpafs  of  battery  fiich  a  day  and  year y  if  the  defen-'  ^  BrowoL 
dant  agrees  nuith  the  plaintiff  in  the  day,  year,  and  place,  and  pleads  »'»• 

that  the  battery  was  de  fon  ajh::lt  detnefne,  and  plaintiff  replies  de  ^®^''** 

fon  tort  demefnc  without  fuch  caufe ;  ^nd  upon  this  the  defendant  shaw,  s.c. 

gives  in  evidence  the  alTault  of  the  plaintiff,  the  plaintiff  cannot  "djornatur. 

give  in  evidence  a  battery  at  another  day;    for  when  the  de-  ™dow'* 

fendant  agrees  with  the  plaintiff  in  the  time  and  place,  and  the  v.  skrym- 

plaintiff  joins  iflue  upon  it,  this  is  made  parcel  of  the  iffuc.     Tr.  ^"»  ?-C- 

II  Ja.  B,  between  Downes  and  Shumshe,  per  Curiam.]  byThfopll' 

r.ion  of  the  vrhsie  Court       ■      See  (C.  f)  W«  3>4*  '^  ^^  note  there* 

(L.  f)    Verdidl  per  Pais.     County.     Where  the  yfue  see  (F.a). 
upon  a  collateral  Thing  is  tried  in  a  foreign  County  j     'I'  ^^^ 
by  whom  the  Principal  Jball  be  tried^  or  Acceffary. 
Damages.     \Where  the  Damages  fhall  be  tried  by 
the  fame  Jury.] 

[l.  TN  trefpafs ,  if  a  relea/e  be  pleaded  in  a  foreign  county,  and  •  Br.  Da- 

*  there  it  is  tried  for  the  plaintiff,  there  it  ihall  be  inquired  '^**^>  P** 
of  the  damages  by  the  fame  inqueft.     21.  Aff.  pi.  14.  by  Green,  s.c!"** 
*44E.  3.  6.  b.] 

[2.  In /r^^ofclofe  and  houfe  broken,  if /irW/r^Wf/i/ be  pleaded  Beceufethe 
in  another  county,  and  there  found  for  the  plaintiff,  the  fame  in-  ^^£|^/bJ 
quell  ihall  tax  damages  for  the  trefpafs.    1 1  H.  4.  57.  b,  13  H.  4.  Dam'a^', 
7.b.]  pl.  53.  cites 

•  11H.4. 57. 

per  Thirn  and  Colpep.  But  in  cjpfe,  or  otter  ptea  tflarJf  it  Is  otherwife ;  for  there  the  damages 
are  not  principal  \  and  therefore  for  the  foreign  rekae^  or  foreign  jffki  tried,  the  damages  ihall  b& 
tried  by  the  coancy  ^here  Uie  land  lics;  aad  t{iC  fy^&  a^on  broughu      Br.  Damages,  pl.  103.  cites. 

.t3-  If 


575  ^n'aJ- 

1^  m^^^  M^  [3,  |f  in  avowry  for  damage  tender  is  alleffd  In  other  county ^  and 
F^688*^  there  the  ifluc  trica  for  the  avowant,  the  fame  inqueft  (hail  tax 
L.Dtinagcs,  ^^"^^g'^s.  1 1  H.  4.  57.  b.  21  E.  3.  12.  Adjudged.  56.  b.  Ad- 
pi.  64.  ciiw  judged  *  becaufe  the  damages  are  for  the  tortious  taking  j  and  if 
axE.  3.  II.  they  (hall  not  inquire,  it  fhall  be  inquired  by  inq^eft  of  o^ce; 
IbidTplaS.  ^^^  ^^  ^^  attaint  (hall  fail.  1 1  H.  4.  57.  b.  44  E,  3.  6.  b.  C.  B. 
ciees44E.3'  Dow.    21  £.  3.  12.  b.    Adjudged.    56. b.    Adjudged.     21  AC 

6.  and  lib.     pi,  14.] 

S.  P.  A(3judged  and  affirmed  la  error.    Jenl^.  20.  (I.  38.  cites  30  A£  38. 

•C374] 

When  a  bar  [4,  If  a  releafi  be  pleaded  in  foreign  county  in  ajftfe;,  and  ther^ 
"liL**M '"  ^^  ^^  found  for  the  plaintiff,  the  fame  inqueft  ihall  tax  damages  for 
perfooai  ac   the  profits.    Contra,  1 1  H.  4,  57,  b.  Contra,  21  £.  3.  57.  21  Afll 


tion|  aa  re- 


pi.  14.] 


leafe,  &c* 

in  foreign  connty,  the  mrorrs  that  fry  it  (hali  aflefs  damages  for  the  profits  of  the  Unds  in  the  other  conn, 
tyy  and  fo  by  a  mean  mall  in<)uire  of  things  local  in  anuClier  county,  which  they  could  net  oiiginaUy  do| 
^la  molta  conceduntur  per  obllquum,  quae  ncn  conceduntur  de  diredlo;  and  when  they  try  the  matter 
of  the  bar,  tliey  ought,  upon  pregnant  evidence,  to  try  all  dependantt  therei^pen,  aa  damages,  &c. 
6  Rep.  47*  a.  b.  the  4th  refolution  in  Dowdale's  cafe. 

Br.  Judg"-         [j;.  Thtfame  law  in  writ  of  cofmage  or  aieL    10  H.  6.  io»  Con-> 

rrciui  ^">  ^j  E,  3, 57.] 

S.  c.  [6.  In  an  aftion  of  wafte  jftr  wajle  in  2  vills  infevera!  hundreds 

in  the  fame  county^  if  the  ijfue  be  whether  one  be  a  vill  by  itfelf,  or  not^ 
and  by  this  vill  the  ijjfue  is  tried^  if  they  find  for  the  plaintiff  they 
ihall  inquire  of  the  4^mages  of  the  wa(te  in  the  othei[^  vill.  9  H.  6. 67. 
Curia "] 

[  7.  In  trefpafsj  if  defendant  pleads  !a  releafe  in  another  hundred 
in  the  fame  county^  and  there  the  iffue  is  tried  for  the  plaintiff^  they 
fhall  inquire  of  the  damages  of  the  trefpafs.     9  H.  6-  67.] 

[8.  In  trefpafs  in  one  county,  if  the  defendant  pleads  villeinage 

in  the  plaintiffs   as  regardant  to  his  manor  of  D.  in  another  coun-- 

ty^   to  which  the  plaintiff  fays  franh^   and  of  frank  eftate,  and 

this  is   tried   by  aflent  where   the   manor   is;    if .  he  ht  found 

t  Br.  Da.   frank  by  verdiEi^  the  fame  inqueft  may  inquire  of  the  damages, 

"s'^c'tcS'*     bccaufc  by  the  plea  the  trefpafs  fuppofed  in  the,  count  is  not 

s.'c.  9nd     denied,  but  in  a  manner  acknowledged*    44Air.  4.    Adjudged. 

lib.  A(r.4.    •|-44E.  3.  6.  b.] 

In  affife,  if  f  9.  In  afftfe  of  a  rent-charge  againfi  an  infant  ^  upon  a  deed  dated  in 
foreign  deed  ^jQ^gigfi  county^  and  the  tenant  pleads  ne  charga  pas  by  the  deed,  by 
by 'an  in-  which  it  is  adjoumcd  and  tried  againft  the  tenant  in  the  foreign 
fant,  there  county.  The  fame  inqueft  may  inquire  of  the  feifin  of  the  plain- 
A^i^""th-  ^^^^^  ^^  other  county;  for  a  feifm  of  a  rent  may  be  in  other 
deed,  and  ^  county  than  where  the  land  is,  and  fo  the  aflife  may  well  take  no* 
^hc  feifin      tice  of  it.    26  AiT.  3.  Dubitatur.J 

•nd  diHcifin. 

Br.  Jurors,  pi.  aft.  cites  10  £•  3.  13.    [But  it  ihouM  be  10  Afl*.  13.]  Br.  Trials,  pi.  67.  cites. 

10  AiT.  13.  S.  C. 

3Le.  233.  [10.  In  an  aflion  upon  the  ftatute  of  32  H.S.  ^buying  titles^ 
P*- 3'7-  and  the  bargain  is  alleged  to  be  made  in  Norfolk ^  but  the  land  lies  in 
s.  P.  dcci  Suffolk  i  the  jury  in  Norfolk,  who  tries  the  principal  ifliie,  fcilicet, 
not  ap- cir.    the  bargain,  may  alfo  find  the  yalue  of  the  land  which  is  in  Suffolk ; 

for 
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for  It  is  but  an  incident  to  the  other,  and  part  of  the  iflue  cannot 
be  tried  in  one  county,  and  part  in  another.  (It  feems  that  the 
general  iflue  was  pleaded.  M.  31,  32  £L  B.R.  between  Pikb 
AND  Hasscm  adjudged.] 

11.  In  aflife,  the  tenant  pleaded  a  releafe  in  a  foreign  county^  by 
"which  the  ajftfe  is  adjourned^  and  the  deed  tried  againft  the  tenant  in 
hankj  and  the  plaintiff  releafed  his  damages  and  had  judgment  im^ 
mediately ;  and  therefore  it  feems  that  the  damages  (hall  be  tried 
by  the  jury  of  the  county  yrherc  the  land  lies  ;  for  the  foreign 
county  cannot  try  the  damages.  Br.  Damages,  pi.  155.  cites 
6Aff.  4. 

1 2.  T*ivo  demandants  bratight  an  aBion  in  Mlddlefex^  and  after  ijfue  [  375  ] 
the  tenant  pleaded  a  releafe  of  the  one  in  London  ;  yet  thtfrfl  inqueft 

fhall  go  on  and  inquire  of  the  damages  of  ally  and  if  the  other  inque/i 
find  non  eflfaEiumy  theyjhall  inquire  of  the  damage  after  thefirfl  ver^ 
diB ;  and  judgment  (hall  ceafe  upon  the  firil  verdict  till  the  lad  ver- 
dict (hall  be  found.  Br.  Damages,  pi.  135.  cites  10  H.  6.  9,  10. 

13.  Trefpafs  of  breaking  his  flofe^  and  cutting  and  carrying  away 
his  trees,  the  defendant  as  to  the  vi  S^  armis,  and  breaking  the  clofe 
and  carrying  away  of  the  wood,  pleaded  not  guilty,  and  to  the 
cutting  pleaded  command  of  the  plaintiff  in  a  foreign  county,  up- 
on which  they  were  at  iflue  there  s  and  the  jury  found  for  the 
plaintiff  damages  40s.  and  cofts  4  nobles.  And  Littleton  prayed 
judgment.  The  Court  fald,  you  (hall  not  have  more  cofts  in  the 
(irft  county,  if  the  other  iflTue  pafles  for  you  likewife,  for  the  firft 
jury  (hall  give  cofts  for  all.  And  fo  fee  that  the  foreign  county 
may  give  cofls  for  all^  but  not  damages ;  for  this  (hall  be  inquired  in 
the  proper  county  where,  &c.  But  it  feems  by  the  faying  of 
Prifpt,  ^hat  if  the  plaintiff  would  have  tarried  till  the  other  ilTue  , 
had  been  tried  he  might  have  had  greater  cofts.     Br.  Cofts,  pi.  3.' 

cites  33  H.  6.  55. 

14.  Trefpafs  in  the  county  of  N,  cfaffault  there,  and  after  he  count-  And  the  ' 
ed  that  by  the  fame  affault  he  loft  his  bufwefs  in.  the  county  of  N.  and  S.  ^"^^^/j',^'**" 
which  is  another  county  ;  and  yet  well ;  for  this  is  only  to  increafe  ^heic  the 
damages.     Br.  Damages,,  pi.  87.  cites  37  H.  6.  2,  3.  afTauitwai. 

Br.Lieu,&c 

pi.  39.  cites  S.  C.  Br.  General  KTue,  pi.  31.  cites  S.  C. — Br.  Jurors,  pi.  17.  cites  S.  C i— 

fir.  Verdid,  pi*  79.  ciies  S.  C.  per  i'rifot. 

15.  -/^;/rf  where  my  receiver  is  of  my  land  in  3  counties,  and  is  Br.Licu,&c. 
beat  in  one  county,  by  which  I  am  at  a  lofs  by  not  receiving  in  the  3  g  *^^'  "*" 
counties  i  the  adlion  (hall  be  where  the  battery  was,  and  yet  the  Br.Geoeral 
juiry  (hall  give  damage  in  refpedl  of  the  lofs  in  all  the  3  coun-  Iflue,  p*.  31. 
ties,  by  the  giving  of  the  matter  in  evidence.  Br.  Damages,  pi.  87.  ^J*  ju^^ 

cites  37  H.  6.  2,  3.  pi.  17.  cites 

S.  C.-— — Br.  Enqueft,  pi.  6o.  ciies  S.  C* 

16.  And  if  a  man  detains  a  deed  of  releafe  from  me  in  the  county  of  Br. Lica,&c. 
M.  by  which  I  lofe  my  land  in  the  county  of  E.  there  in  an  aftion  P'*  39-  ^'tes 
brought  in  the  county  of  M.  of  the  releafe,  the  jury  (hall  give  da-  Br.  General 
mage  to  the  value  of  the  land  in  the  county  of  E.  per  Prifot,  quod  non  IfTuc.  pi.  31. 
ne/atur.    Br.  Damages,  ph  87.  cites  37  H.  6.  2,  3.  BJjurors7 

!>!.  17.  cites  S.  C.  «— -Br.  Enqueft,  pU  60.  cites  S.  C.  — -Br.  Vcdift,  pi.  79.  cites  S.  C.  per  Prilbt. 

17.  Where 
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Br.Damage,  .  i  J,  Where  [ffuf  IS  to  bc  tried  bj  a  foreign  county  where  the  dama^ 
pK  103.  Cites  ^^j.  are  principal^  as  in  trefpafs^falfe  imprifonment^  or  the  like  5  there 
jnryofaib..  ^^  j^H^  of  thc  foreign  county  (hall  try  the  dapiages.  Br«  Trial, 

feign  coun-     pL  1 1 8.  citCS  21  £.  4. 

ty,  where  an 

iflTue  is  joined  that  is  triable  there,  may  find  damages  incideAt  to  the  adion,  for  they  are  acceCTocy* 

Jenk*  20*  pi  38. 

g'/MO  (L.  f.  2)     What  the  Jury  mujijnd. 

Br. Attaint,    I.    |N  attaint ^  if  the  diffeifee  re-enters  and  infeoffs  the  diffeifor^-  and 

S2.  cites  i   (iJf^Y-  brings  ajjife  againjl  him  and  recovers^  the  feoffment  not  be^ 

Tank  uid     '''.?  pFeaded  but  given  in  evidence^  attaint  lies ;  for  the  jury  ought  to 

ICaivetJ.      take  conufance  of  the  livery  offeiftn^  hut  contra  of  releafe  ;  for  if  it  be 

not  pleaded,  it  cannot  be  given  in  evidence,  and  the  jury  cannot 

take  conufance,  and  thereof  attaint  does  not  lie.     Br.  VerdiS, 

pi.  51.  cites  43  AfT.  41. 

2.  Debt  upon  a  leafe  for  years  againfl  J,  E.  and  OTie  J,  E-  came 

to  the  bar,  and  prayed  the  Court  to  mark  him  5  for  he  fiiid  that 

there  are  2  J»  EJs  in  the  fame  vil/y  viz.  thc  father  and  the  Jbfiy  and 

the^«  is  he  who  now  appears  at  the  exigent,  and  prayed  that  the 

plaintiff  declare  againfl  him^  who  did  fo  ;    to  which  he  frd  that  the 

^  plaintiff  did  not  leafe  to  this  J,  £.  who  now  appears,  &c.  prout,  &c. 

And  after  it  was  held  by  the  Court  that  it  is  a  good  plea  for  the 

defendant,  quod  non  dimifit  prout,  &c.  to  the  aforefaid  J.  E.  and 

the  trial  /hall  bcj  whether  the  leafe  was  made  to  him  who  appeared  or 

noty  and  if  the  leafe  was  made  to  another,  yet  this  iffue  is  good  for 

the  defendant ;  for  then  it  was  not  made  to  him,  fbr  the  law  fuf-* 

ficTS  him,  who  now  appears,  to  appear  to  avoid  vexation  ;  and 

therefore  the  jury  ought  to  confder^  whether  the  leafe  was  made  to 

him  who  appears j'  or  to  another  of  the  fame  name^  and  the  jury  Jball 

*  not  have  regard  whether  fuch  leafe  was  made  to  one  of  the  name  who 

does  not  appear^  but  luhether  it  was  made  to  him  who  does  appenr% 

Er,  Mifnomer,  pi.  49.  cites  5  E.  4.  57, 

Br.Barrc,pl.       3.  If  reftgnation^  *  divorcCy  or  fuch  like,  are  given  in  evidence  to 

s'c*^!!!L     ^^^  J^^y»    ^^^y  ^^^  bound  to  find  it.     Br.  Jurors,  pi.  34.  cite3 

•Br.  Trials,    7  E*  4-   1 6. 

pi.  10a.  cites  4.  If  a  man  pleads  that  he  is  not  parfon  of  Dale y  and  fo  to  iffue, 
^'  ^*  and  gives  reftgnation  in  evidence y  the  jury  is  bound  to  find  it ;  quod 

nota.  Br.  Jurors,  pi.  43.  cites  9  E,  4.  49.  Per  Moyle  and  Little- 
ton. 
Br.  General  j,  Jn  afllfe,  the  jury  Ihall  be  charged  to  find  condition  cffrank^te^ 
ii'css'c  —  fi^nienty  which  is  given  to  thun  :n  evidence  in  pain  of  attaint  •,  and 
S.  P.  And  yet  the  party  f}j,zll  not  plead  it  withyui  fJjewing  deed  thereof  Br.  Jurors^ 
this  if  nui     pi.  4>7.  cites  1 8  E.  4.  1 2. 

tort  be  '^     ^'  ' 

pleaded.     Br.  Attaint,  pi.  119.  cites  S.  C.  per  Genny ;  quod  non  ncgstur. 

This  cafe  is  5,  j^  ejcftment,  the  jury  gave  a  fpecial  verdift  that  thc  defen* 
Hill.TiViiz  ^^"'  mrale  a  leafe  of  the  land  to  thc  plaintiff,  he  having  nothing 
c.B.  Sue-    in  the  land y  and  after  he  entered  and  ejected  thc  defendant.     It 

W3W 
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vas  held  by  Anderfon  Ch.  J.  and  Pcriam  J.  that  the  leafe  nvas  good  ton'scafe.— 
between  tHe  parties y  and  that  the  jury  were  bound  to  find  it  fo,  or  H'c^^c'f* 
othcrwife  to  find  the  whole  matter,  and  then  the  Court  (hall  ad-  v.  Holioway 
judge  it  to  be  a  gocd  eftat&,  and  intercfl:  between  them.  Cited  ^^  Dkk- 
pcr  Hale  Ch.  J.  Pollcxf.  58.  in  Cane.  1672.  in  cafe  of  Weale  v.  ^^"^.^^g^^ 
Lower.  ,  •  179*  s.c,— 

Cr(C£.  X40.  ^.  s.  S.  C« 

P.  A  verdift  muR  be  fuflScient  in  matter  and  form  be  the  fame  [  377  ] 
fpecial  or  general,  and  therefore  they  muft  lay  damages  and  cojis 
where  the  fame  ought  to  be  found.    Trials  per  Pais,  2^9. 

(M.  f )     Verdia.     What  Things  the  Jury  may  find. 

In  refpeR  of  the  County. 


[ 


1.   |N  a /r^rtf/S- /ur/j/ the  jury  cannot  find  the  defendant  guilty  S.  p.  Br. 
*  in  another  county,  becaufe  it  is  local.     pH.  6.  63.]  General  if- 

cites  22  £.  4.  19.  per  Starkey  and  others.— >6r.  Verdi6%,  pi.  86.  cites  S.  C. — S.  P.  Br.  Liett,  pi  65* 
cites  S£.  4.  1.  ■  The  jury  ought  to  find  all  local  adls,  though  in  another  coanty  ^  per  Cor* 
3  Salk.  364.  pi.  10.  Anon. 

[2.  A  jury  of  the  county  of  Buckingham  cannot  find  thefourt' 
dat'ion  of  a  priory  in  the  county  of  Oxon,  becaufe  it  is  local.  M.  8 
Ja.  in  the  Exchequer,  between  Ewer  and  Moyle.] 

£3.  In  replevin^  if  tender  of  homage  be  alleged  in  Z).  in  another  f*  i^—    | 
county^  and  upon  this  the  inqueft  comes  from  the  faid  D.  they    ^°*'  ^^9- 
cannot  find  the  tender  in  another  county ;  for  they  cannot  have  *       '    r^ 
oonulance  of  the  tender  in  another  county.      21  £.  3.  ii«  b.  ad-  any  other "^ 

judged,  56.  b.]  place  in  the 

fame  coun- 
tyi  where  the  fame  is  alleged  to  be  tendered.      Heath*t  Max.  pz.'ctteB  21  E.  3.--— Br.  Verdi^ 
pL  15.  cites  S.  C. 

I 

[4.  In  a  real  afHon  the  jury  where  the  afiion  is  brought  may  find 
tlie  death  of  the  defendant  \n  a  foreign  coiMity ;  for  the  place  of  the 
death  is  not  material.     28  AiT.  17.  adjudged,  i  AfT.  16.3 

[5.  But  the  jury  cannot  find,  that  by  virtue  of  certain  deeds  which  Br.Vtr&et^ 
are  dated  in  a  foreign  county y  feiftn  was  delivered  of  certain  land  in  P^*  ^4«  ci«e« 
the  county  of  which  the  jury  is,  nor  can  take  conufance  of  the  jirtrPplV 
making  of  the  faid  deeds,     i  Aff.  16.  adjudged.]  zo.citesS.C. 

[6.  The  jury  cannot  take  conufance  of  the  time  of  the  death  of  Br. Jurors, 
another  in  a  foreign  county,     i  Aff.  16.  adjudged.]  pi- 2o>  citei 

Br.  Verdi^,  pi.  24.  cites  S.  C.  But  Brooke  fays,  fee  a  verdi^  in  the  county  ofLheohy  which  found 
tbattbefMtheroftbeph'm  Iff  died  at  P.  in  tbe  county  of  York,  and  yet  he  recovered,  and  the  verdidt  good  ; 
for  they  had  no  regard  to  the  place,  but  if  he  died  feifed  or  not ;  for  as  it  feems,  the  place,  which  cornea 
ky  ibewing  of  the  jury  in  their  verdict,  fiall  not  he  entered.     Ibid,  cites  18  £.  2. 

[7,  In  an  a£tion  of  debt  againfi  an  har,  the  jury  of  one  county  S.  C.  cited 
may  find  ajets  in  another  county ;  for  it  is  not  local.      Co.  6.  /  mu^o. 
DowDALE,  47.  D.  10  El.  271*  28 H.  8.  30.  b.]  pf.  25.-IL 

If'icbein 
cde  of  an  heir,  on  an  i€t\on  grounded  on  a  fpecialty  agalnil  hini)  and  the  point  in  ifliie  be  affett  by 
difetta,  it  will  be  fufficieat  if  he  can  prove  aiTcu  any  where  in  England*    Aad  if  it  be  aflets  in  one 

wcumy. 
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coancy,  it  wiH.be  fufficient  to  prove  aflets  in  another  county.  D.  271.  pi.  29*  Hare  v.  Butler.— —• 
The juay  may  find  a(Tets  of  good»  In  a  foreign  county  by  evidence  given,  and  fo  of  other  things  tranfi- 
tory.  Contra  of  things  local,  as  tr6es  cut,  grafs  fpoiled,  &c.  Br.  Verdid,  pi.  80.  cites  2aE.4.  19. 
Br.  General  Iflue,  pi.  76.  cites  S.  C.  ■  Heath^s  Max*  93.  citet  S.  C— —  Br.  Attaint^ 
pU  104.  cites  Mich.  2  M.  i.  that  they  may  find  things  traoStory  in  other  county,  but  that  they  are 
not  compelled  to  do  it.  But  this  was  utterly  denied  per  toCam  Curiam  $  fhr  they  arr  bound  to  find 

aflets  in  any  other  caunty  whaifoevery  under  pain  of  attaint*  And  refolved,  that  upon  every  general 
ifltie  the  jurors  ought  to  find  all  locgi  things,  which  are  material  in  law  to  the  point  in  queflion,  in 
whatever  county  they  lie,  as  warranty  and  aifets  in  another  county ;  fo  where  land  is  exchanged  for 
hndi  in  another  eamty,  and  the  like.     6  Rep.  47.  a.  Mich.  3  Jac.  C.  B.  Dowdale's  cafe. 

f  378  ]       [8.  If  an  heir  be  vouched^  who  fays  that  he  has  nothing  by  defcenty 
the  jury  of  one  county  may  find  ajfets  in  another  county.     Con- 
tra, 28  £•  3.  91.  b.  adjudged.] 
•Cm.  J.  55.       [9.  &o  in  debt  againjl  an  executor^  the  jury  of  one  county  may 
P'*^* ^*g'*  find  aflets  in  any  other  county.   Co.  6.  * Dowdall, 47.  adjudged, 
Richard.*  becaufe  it  is  not  local,     f  22  E.  4.  19.] 

iON    V. 

DowxLL,  S.  C.  acordtngly.'— — >And.  32.  pi.  77.  Pafch.  7E.  6.  Anon.  S.  P.  '  3Le.  a.  pi*  4« 
6£*  6*  C*  B*  S.  P.  admitted.— And  judgment  given  in  Derby  in  debt  againfl  s^n  heir,  who  pleaded 
fuch  plea  was  affirmed ;  though  it  was  objected,  that  this  being  a  private jurifdi&ion  they  had  no  autho* 
rity  to  inquire  of  any  out  of  it,  and  that  this  dificrs  from  the  adlions  brought  in  the  king^s  courts,  which 
have  a  general  jurifdi^ion.  Sed  non  allocatur  ;  for  this  inquiry  is  good  enough,  as  an  inquiry  may  be 
of  afleU  in  Ireland ;  and  fo  the  judgment  was  affirmed.  Cro.  J.  50Z,  503.  pi.  13.  Mich.  16  Jac.  B.  R. 
Bourn  V.  Carrington. 

f  Br.  VeHid,  pi.  80.  cites  S.  C. Br.  Jurors,  pi.  36.  cites  S.  C  that  they  may  fay  that  afleta 

generally,  if  they  have  afifcts  in  another  county  j  hy  the  opinion  of  feveral  jufticea  and  others.  Br. 
General  Iflue,  pi.  76.  cites  S.  C. 

The  finding      fio.  &  the  jury  may  find  aflets  in  Ireland.  Co.  (5.  DowdalL,  47.3 

them  beyond 

fca  is  furp-ofage.  But  refolved,  that  fuch  finding  is  finding  the  fubftance  of  the  ifTue,  vis.  aflets ;  for 
executors  ihall  be  charged  for  goods  in  any  part  of  the  world.     6  Rep.  47.  b.  DowdalPs  cafe.  ■  ■ 

Cro.  J.  55.  pi.iS.  S.  C*  by  nameof  Richardfonv.  Dowel,  accordUigly.  *   . 

Br.  Jurif-  n.  Where  debt  is  brought  in  London  upon  an  obligation,  if  the 

ao   dtM*i4.  ^fi^^^^^^  pleads  durefs  at  Torkj  and  the  plea  is  removed  into  bank 

£.4.  %$.      by  writ  of  the  Chancery,  the  bankjball  try  the  ijfue  joined  in  Lon* 

don,  by  the  beft  opinion ;  for  it  goes  to  the  jurifdiSum^  and  the 

plaintifiF  is  put  to  a  new  original  in  bank*      Br.  Trials^    pL  30* 

cites  14H.  4.  ^ 

If  the  jury         12.  In  trefpafs  in  D.  upon  not  guilty,  tbt  jury  may  find  him 

XrwtLtxn     m^^^y  '^  another  wll  in  the  fame  county,  but  not  in  another  county  ; 

me  county      for  this  vcrdiA  is  void.      Br.  Trefpafs^  pi.  19.  cites  9  H.  6.  62. 

vhicbhdone  p^j.  Q^^, 

hi  another 

county,  upon  not  guilty  pleaded  ^n^  that  guUty  generally,  attaint  lies*     ^nf  if  they  fay  that  guilty  in  ««- 

other  county,  the  verdidl  is  void,  and  the  court  ought  not  fo  to  take  it*      Br.  Trefpafs,  pi.  19.  citea 

9  H.  6.  6i.  ■      Br.  Traverfe  per,  &c.  pi.  14.  cites  S.  C. 

In  trefpafs  of  battery  in  the  county  6fS.  per  Prifot,  if  the  battery  xoai  in  the  county  of  N.  and  tht  Jury 
upon  not  guilty  pleaded  find  the  trefpafs,  and  the  defendant  guilty,  attaint  lies;  ror  they  cannot  uke 
conufance  out  of  the  county ;  per  Prifot.  But  A/hton  J.  contra  \  for  the  verdid  is  true,  and  they 
nay  take  coiiufinceif  they  will ;  but  they  are  not  bound  to  find  it,  if  it  was  in  %foragn  county*  Br* 
Attaint,  pU  46.  cites  39  H.  6.  i,.~^^^Trefpafs  of  battery,  and  goods  carried  enoay,  are  not  local,  and 
therefore  msy  be  brought  in  another  county  than  where  the  trefpafs  was  done ;  and  if  the  defendant 
fays  not  guilty,  the  jury  may  fay  that  not  guilty,  by  reafon  that  it  was  done  in  another  county,  and  they 
may  fay  that  guilty  if  they  will ;  for  they  may  take  notice  of  an  aff,  which  it  not  local,  done  in  another 
eouitty,     Br.  Lieo,  pi  65.  cites  8  £.4.   i.-        .     Br.  Jurors,    pi.  37.  cites  S.  C.  Ibid.  pi.  50* 

^ites  2  M.  I*  S.  P.-  4fud  fo  it  was  agreed,  M.  a  M.  i.  in  trefpafs  in  London,  of  breaking  of  an  ob- 

ligation at  D,  in  London,  vfbcre  infaS  D*  Vfat  in  the  county  £.  Br«  Lieu,  pU  65.«— — Br.  Jurors,  pi.  50* 
citet  S.  C* 

•  13.  TTberg 
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13.  Where  refigfiation.is  in  ijue,  the  jury  may  find  it  j  though  it  Br.  General 
appears  by  the  evidence  that  it  was  in  a  foreign  county.  Bn  Verdid,  '([«  s^c^£; 
pi.  79.  cites  7  E.  4,  15  J 16.    Per  Cur.  Br.TrUB, 

pl.  102.  cices  S.  C. 

14.  So oi divorce;  and  they  ought  to  take  thereof  notice  upon  the  Br. General 
evidence^  though  they  are  fpiritual :  for  of  fuch  things  pleaded  to  '|[e,%^cf^ 
the  writ,  the  Court ^.1 1  not  write  to  the  bifhop.      Contra  where  Br.  Trials, 
it  is  pleaded  in  bar.     i:  .  Verdift,  pl.  79.  cites  7  £.4-  15,  16.  piioi.dtei 
Per  Cur.                                                                                       , 

•    ly.  In  debt  againfi;:   jutor^  who  pleads  ne  unqttes  executor ^  ne  un^  Br.  Jaron, 
ques  adminiflered  as  executory  if  he  gives  in  evidence  that  he  did  not  s/c^l^^ 
meddle^  but  took  certain  goods  of  the  tefiator^  which  the  tefiator  gave  Br.  En^ueft, 
him  at  D,  in  a  foreign  county ^  the  jury  ought  to  find  this  gift  in  P*-  59*  citet 
the  foreign  •county,  upon  pain  of  attaint ;  per  tot.  Cur.  Br.  Gc-  HeathT^ 
neral  IfTue,  pl.  a8.  cites  9  £•  4.  40.  Max.  83. 

pl.  93,93.  citeaS.  C 

^  .      ,  •  [  379  ]' 

1 6.  Where  the  tnife  is  joined  in  writ  of  rights  the  grand  affifc  Br.  juror^ 

ought  to  find  releafe  made  in  a  foreign  county j  if  he  fhews  it  to  them,  s/cflll" 
Br.  General  liTue,  pl.  28.  cites  9  £.  4.  40.    Irer  Laicon.  Heath't 

Mm.  93* 

cites  S.  C,  S.  P.  For  this  cannot  he  fitaded^  nor  any  thing  in  this  adioa  but  colltteral  warraACf* 

Br.  Eoqaeft,  pl.  59.  cites  S»C. 

17.  A  man  was  indiffed  in  Middle/ex,  becaufe  he  at  D,  in  the 
county  of  Middlefex^  procured  to  J.  S.  to  kill  A.  jff.  by  which  he 
killed  him  at  5.  in  the  county  of  Berk/hire^  and  no  exception  if  it  was 
a  good  indictment,  or  not ;  and  this  of  battery  and  death  in  another 
county,  ^U4tre  s  for  it  was  not  argued*  Br.  Jurors,  pl.  40.  cites 
9  £.4.  48. 

1 8.  Upon  iflue  in  decies  tantum^  the  jury  \rmj  find  the  taking  The  jury 
rf  money  in  another  county  generally ^  viz.  diat  he  is  guilty;  but  fhall  "^^  ?^ 
not  fay  in  the  county  of  N.  where  the  taking  is  alleged  in  the  county  2^  of  it,  but    . 
M.    Br.  Jurors,  pl.  36.  cites  22  £•  4.  19.  by  the  opinion  of  feve-  th^  are  not 
raljttftices  and  others.  J^f^;« 

apd  Aicoe  J.  and  fevcral  apprentices.  But  Brooke  makes  a  qusere  thereof;  for  be  fyjt  it  appears  t\hm 
where,  that  thejr  ought  in  pain  of  attaint.  Br.  Verdid,  pl.  80.  cites  S.  C.  '  Br.  Goieral  Iflue^ 
pl.  76.  cites  S.  C. 

\BtU  Brian  was  tgM'mJt^t^  inafmucb  as  the  partt  mm  he  dvuhlj  charged  \.  for  if  the  plaintiflF  brings 
adion  in  the  other  county  after,  the  recovery  m  the  nrft  county  cannot  be  a  bar  in  the  feoond  coun- 
ty)  but  ieftral  e  contra.  Br.  Jurors,  pl.  36.  cites  %%  £.  4.  19— Br.  Verdid,  pl.  So.  cites  S.  C. 
hut  Brook  fays  qusere  of  his  opinion  \  for  his  doubt  noas^  that  tba  refceit  in  the  one  county,  and  the  re* 
fcmt  tit  the  other  comnty^  cannot  he  intended  one  and  the  fame  rent.  But  this  is  not  puch  to  the  purpofe,  aa 
It  feenu,  when  it  is  of « thing  traafitory.^^^u  General  IfTue,  pl*  76.  cites  S.  C— — Heath*s  Max.  93. 
dtesS.  C.  , 

19.  Foreign  county  (hall  try  damages  in  another  county.  Br. 
Trials,  pl.  93.  cites  7  H.  7.  8.  per  HuScy  Ch.  J. 

20.  Jury  of  one  county  (hall  find  a  deed  of  grant  of  rent^charge 
in  one  county  out  of  lands  in  another  county,  Br.  Trials,,  pl.  93.  cites 
7  H.  7.  8.  per  Keble. 

21.  Leafe  and  releafe  made  in  a  foreign  county,  (hall  be  tried 
in  the  county  where  the  land  lies.  Br.  Trials,  pl.  ^^.  cites 
7H.  7.  8» 

22.  In 
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22.  In  ijeBment  in  Kent^  the  ]\irj found tkat  tie  mafiersandfcho^ 
lars  of  Linkford  wire  feifed  of  the  land  in  queftion^  being  part  if  the 
manor  of  H,  in  M,  and  that  they  dimifed  all  their  lands  in  M,  ex* 
cepting  the  manor  of  H*  under  which  the  plaintiff  claimed  ;  and  they 
found  that  M.  did  extend  to  Jtent  and  Sujfex  i  and  that  the  mafier^, 
&c.  had  no  land  in  M,  iut  the  manor  of  H.  And  it  was  adjudged 
that  the  jury,  being  only  of  Kent,  ought  to  find  that  they  had  no 
lands  in  Suifexi  as  well  as  in  Kent,  becaufe  the  ifliie,  guilty  or 
not  guilty,  depended  upon  it.  Otherwife  where  a  local  thing  in 
another  county  is  fpecially  put  in  iiTue.  Hob.  1 70.  in  cafe  of 
Stttkeley  v.  Butler^  cites  1 8  Eliz*  B.  R.  Dorrel  v.  Collins. 

[  380  ]    Verdict,     What  Thing  Jury  may  find  in  refpefl:  of 

the  Place. 

(N.  f ) '    In  refpcS  of  the  Place  in  the  fame  County. 

S.P.  Br.  [i.  iN  trej^fs  of  battery^  if  defendant  pleads  not  guilty,  he 
Treijpftrvp^  1   jjjj^y  (j^  found  guilty  in  any  other  place  in  the  fame  conn* 

lil^Ta*     ^y*     9  H*  ^'  ^3*     Curia.  22  Aff.  62.] 

*  f  2.  The  fame  law  in  trefpafs  of  goods  carried  away,     p  H.  6,  6^ 

Curia.] 

[3.  In  trefpafs  locals  as  for  trees  cuty  or  grafs  Jpoiled^  upon  not 
guilty  pleaded)  defendant  cannot  be  found  guilty  in  other  place  in 
the  fame  county^  Contra,  8  H.  6.  35.  Dubitatur,  9  H.  6.  ^i,'\ 

In  the  fame  County, 

Or  they  [4^  Where  the  place  is  not  material,  but  is  put  only  to  have  a  venue^ 

nay  find  tt    the  jury  may  find  the  thing  in  other  place  in  the  fame  county* 

in  any  other     ,^-Lji-^UT 

««.^»       loH.  6.  13.  b.] 

EngLnd*    6  Rep.47.  DowdalkU  cafe.— —See  (M.  f)  pi.  7.  apd  the  notes  then* 

Bf .  Verdift,  [5.  As  in  debt  againft  an  heir,  if  they  are  at  ijfue  upon  ajets  in  D. 
s  c^FoK^  the  jury  may  find  aflcts  in  any  other  place  in  the  fame  county, 
afleu  or  no  becaufe  the  place-is  put  only  to  nave  the  venue  from  it.  i  o  H.  6.  13. 
afttsische  i).  adjudged.] 

matter,  and  ^      o      - 

not  the  place  where  It  lies  ;  for  if  he  has  aifets  la  any  place  or  vUly  it  is  fufficient. 

Br.Verdia,       [5.  In  replevin,  if  a  tender  of  homage  be  alleged  in  D.  in  other 
|i.^5.  cites  cQmity .  and  upon  this  the  inqueft  comes  from  the  faid  D.  yet  the 
inqueft  may  find  the  tender  in  any  place  within  the  fame  county. 
21  £.  3.  ii.b-] 

7.  In  debt  againjl  an  heir,  on  an  obligation  of  his  anceftor 
brought  in  an  inferior  court,  the  defendant  pleaded  riens  per  defcent. 
The  jury  found  aflcts,  but  did  not  fay  where.  It  was  objeded 
that  this  being  a  private  jurifdiftion,  the  jury  could  not  inquire  of 
any  thing  out  of  it.  Sed  nan  allocatur ;  for  the  inquiry  is  good 
enoughj  and  judgment  was  affirmed.    Cro.  J.  502*  pi.  13.  Mich* 

II  16  Jac, 


crii 


< 

•to  Jac:  B,.!^.  in  the  cale  of  Bourn  ▼.  Carrihgton^  cite^  it  ad  ad« 
.judged  the.  fame  tenn^  in  the  cafe  of  Clerk  v.  Broughton. 

8.  An  action  was  brought  in  an  inferior  courts  for  nvords  /poke  Jo.  450. 
within  tht  jurifdiBion^  and  alleged  that  by  reafon  of  the  words  he  P'*  ^- 1»»* 
lojl  cuftomers  in  a  place  out  of  the  jurifdi^iofu     Upon  not  guilty  the  Block-* 
}ury  in  the  inferior  court  found  him  guilty,  and  aflbded  damages  well»S.C; 
*oo  marks.     It  was  moved  that  the  jurors  ought  not  to  hare  af-\**«'J  *^">'** 
fefTed  damages  for  lofs  of  cuftomers  out  of  the  jurifdiclion.     And  juftfce/j ' 
per  Cur.  the  jurors  in  a  private  jurifdidion  have  no  authority  to  butBerkkf 
inquire  of  any  matter  out  of  the  fame,  but  here  the  allegation  is  on-  J-^lieWconi 
ly  in  refpe3  of  damages^  and  for  the  increafe  ofthem^  which  they  may 
inquire  of  in  any  place  whatfoever*  Cro.  C.  5  70.  pi.  8.  Uiili  1 5  Cari 
B.  R.  Ireland  v.  Lockweiii 


(O.  f )     what  Things  the  Jury  may  find. 

Matter  of  I^oppeL 

[u  ^iiE  jury  may  find  a  tenure  by  efioppel  of  the  king^  and  give  Br,  Eftop- 
-*'     a  general  verdift  according  to  the  eftoppel.    7  H.  4.  41-]  Jf^^'/g  ^* 

It.  If  a  deed  be  delivered  before  thatji  bears  date,  though  the  par-  The  cafe 
ty  be  eftoppcd  to  aver  it,  yet  the  jury  may  find  it ;  for  they  are  ^**' ^.^*^ 
fwom  to  find  the  truth,  and  therefore  (hall  not  be  «(loppedi  ^^]J\^f^ 
Co.  2.  Goddard's  case,  per  Curiam  refolvedi]  the  daneof 

the  Iwnd   • 
Ba^  to  him.     But  the  t^ourtref-Wed  likewilTe,  thai  if  the  eftoppel  or  admittance  be  within  the  fame 
tccord  in  which  ilTcd  is  joV.bd,  Upon  which  the  jurors  ih.il  gUfe  the  terdi&,  there  they  cannot  find  aiij^ 
thing  contrary  lo  /uch  admittance,  though  it  be  not  .iroe^  forchey  art  cbargeH  with futh  m4tttrs.0M^ 
tuhsrtim  the  partus  differ.    %  Rep.  4.  b.  H*U#  26  £l!s«  G.  fi.  S.  Q«  tsA  dte^  D.  X47.  a. 

[3.  If  a  collateral  ni)arrantj  binds,  dnd  is  ofeffeEl,  it  may  be  giveii 
in  evidence,  and  found  by  the  jury.  Co.  10.  Seymour,  97.  b. 
tefolvcdij 

[4.  So  the  jufy  miy  find  d  leaf e  for  years  by  indenture  by  eftop^  Jetxk;a54i 
pel,  and  refer  all  the  fpecial  matter  to  the  court,  and  the  court  &*^iT^ 
may  adjudge  apeording  to  the  fpecial  matter.  C0.4.  Rawliks,  53^  whi'mjcL 
refolved.  1  ^9  ^ioeJom* 

-*  B.  R.— ^ 

8.  P.  Mo.  iZi.  pi.  3^3.  Trihi  26  Slit,  in  Jamca's caft.  Tkoogh the  ieflbr  b»  c<jnclrtdcd  to  ttf 

agaiall  the  indenture,  yet  the  jary  is  not ;  but,  according  to  their  oath,  obght  to  tiy  the  tnfth|  Iw4 
Aod.  Z18, 1 19.  pi.  167.  Pafch.  a6  £li2.  in  cale  of  Gewrt  ▼.  Sydenham.  ^ 

tj4  Whcfe  a  collateral  Warranty  will  bind,  it  well  ftiay  bfe  givcii 
in  evidence,  and  found  by  the  jury.  Co.  10.  SfeTMouR,  97.  b. 
Vat  though  colljiteral  watranty  docs  not  give  %  right,  yet  in  laxif 
it  bars  and  binds  a  right.]  • 

6.  The  jury  cannot  find  0  thing  emtrary  io  that  io  which  the  par* 
ties  are  ejiopped  or  bound.  D.  147.  a.  pi.  73.  Pafchi  4  &  5  P.  & 
M.  ill  cafe  of  Villers  v;  Beamont. 

7.  It  wai  faid  to  have  been  adjudged,  that  the  jutj  irtufi  tali  ^-C.  em. 
mtici  f  matter  ofefioppel^  upon  fain  of  attaint  \  but  Wray  J.  faidj  ^.^JP^hf ^1 
that  this  judgmtnt  was  contrary  to  law^  becaufe  the  jurors  are  4  30  fiiif^ 

Vol.  XSI«  St  ftraingon 
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in  Raw-  ftraogers  to  the  conclufioh  between  the  parties^  aiid  :uPe  Hot  efl^ 

^Y^d  ad  P^^  ^^  ^^  judges  are.      And  Southcote  J.  afl^med,  and  Cadjii 

jucf^'g  Ch.  J.  faid  nothing.    Mo.  96.  pi.  238.  HilL  14  £lix«  cites  the  caie 

ii«.  ia  of  Plcdall  V.  Pledall. 

I'lkad- 

ALL**  cafe,  that  brcaufe  the  jury  dM  not  find  a  leafe  by  indenttfre,  whjch  took  Its  operation  bf 
cconiu6on  only,  apprehending  chat  they  being  fworn  ad  veritatem  dicendam,  and  that  eftoppdt  con* 
dude  the  parties,  but  not  jurora,  to  fay  the  truth,  they  were  attainted,  and  had  judgment  acoordingtf* 
For  the  jufticei  held,  that  the  intereft  of  the  land,  as  to  the  parties  and  prifies,  was  in  a  maoocr  by  fuch 
conciufion  bovnJ  j  and  no  conclufion  (hall  be  by  fuch  indenture  after  the  term  ended,  aa  Wiay  Ch«J. 
held ;  and  in  fuch  cafe  the  jury  ought,  if  they  will  not  find  the  fpecul  nMRter,  and  leave  it  to  the  judg. 
ment  of  the  law,  to  find  at  their  peril  according  to  the  law.—S.  C.  cited  by  HakCh.  J.  Poaexl.  fiS. 
in  cafe  of  Weale  t.  Lower* 

S.  C.  cited  Cro.  E.  140.  pi.  2.  Trin.  31  Elia.  C.  B.  In  Suttom^s  cafe.  And  Wdmfley  bcM,  that 
the  jury  being  fworn  ad  vericatem  diccndam,  they  (hall  not  find  an  eftoppel ;  and  that  the  jury  having 
found  the  matter  at  large,  and  the  truth  appearing  to  the  Court,  they  muft  judge  according  to  the 
truth  of  the  matter.  And  Windham  feemed  to  agree  that  it  fliall  be  adjudged  according  to  the  truth  of 
the  matter  ;  and  Periam  faid,  they  would  know  the  opinion  of  the  other  juftices ;  hot  faid  privily  cheit 
was  no  great  queftion  in  it. 

A  jury  upon  the  general  iffitef  againft  an  indenture  Jbewn  to  them  in  evidence  by  vftj  ^f^taffei^  maf 
&id  the  truth  of  tbematterj  and  the  Couit  ikaR  judge  accordingly.    Jfcnk.  a6s.  pi.  6x. 

f  382  ]  8.  Eftoppels  which  bind  the  intereft  of  the  land,  as  the  tahnga 
leafe  of  a  tnaffs  o%un  land  by  deed  indented^  and  the  like>  beine  fpe- 
cisdly  found  by  the  jury,  the  Court  ought  to  judge  according  to 
the  fpecial  matter ;  tor  albeit,  eftoppels  regularly  muft  be  pteaded, 
and  relied  upon  by  an  apt  conclufion,  and  the  jury  is  nrom  ad 
veritatem  dicendam;  yet  when  they  find  ▼eritatem  fadi,  they 
purine  well  their  oath,  and  the  Court  ought  to  adjudge  according 
to  law.     Co.  Litt.  227.  a« 

9.  If  one  makes  a  leafe  fir  years  hy  indenture,  and  has  nMing  in 
the  land,  but  aftervfards  purchafes  the  land,  and  aliens  it,  though 
the  leafe  is  good  againft  the  lei&r  and  his  alienee  by  way  of  plead-* 
ing,  and  fliall  bind  them,  yet  the  Jury  may  &nd  the  truth,  and 
the  Court  (hall  adjudge  it  a  void  leaU;.  Cro.C.  pi.  2.  Pafch.  4  Car. 
C.  B.  the  3d  refolution  in  the  cafe  of  Ifeham  v.  Morrice% 

(P.  f )     Vcrdia.     What  Things  the  Jury  may  fnd. 

♦Br.Vef-  [1.  iN  afjife,  if  the  iffue  be  no  tort,  no  difiifin,  they  may  find  a 
*^'s^c*i  condition  which  defeats  a  franktenemefst,  though  it  was  not 

l!ht.  f!  ih^  pleaded.  39  £.  3.  22*  *  29  AC  40.  adjudged  :  31  AC  21* 
For  as  well    33  AC  1 8.  1 7  AC  20.  Said  to  be  adjudged :  ai  AC  28.  28  AC  48^ 

.« the  jurors  Curia.] 

may  have  -* 

coi^ttfancc  of  the  decd»  they  aUb  may  «»  weH  have  comifaBce  of  the  condition ,  which  was  declared  epon 

the  deed. 

Lilt.  f.  366.       \%.*^Y!)\tfame  law  in  other  aSlkns.    42  AC  6.  admitted*] 
In  aflifeit         [3.  So  in  aflife  the  jury  may  find  a  condition  to  defeat  a  firank- 
llibl/!^^     tenement  of  land,   though    m  deed  of  il  be  Jhevon  in  evidence, 
f/lintjfh^    21  AC  28.]  '  - 

feofed  J,  upon  cord-.tit'ion  to  tpff^hitfon,  vpm  eenJitm  HJind  tbtftoger  ^(tvers  ond  Mng,  ftc.  and 
^.  in/eojffid  the  fin  srJ  hi:  f.me^  and  their  fn  5  and  that  therefore  the  plaintiff  who  waj  ihtfrfifoffir 
tntired,  and  the /«r  cufiid  hiui,  and  he  brtugbt  itjjjje ;  and  a  good  verdiQ  of  the  condition,  thdogh  iiwa 
not  pleaded  *or  given  in  evidence,  and  the  plaintiff  recovered  \  quod  nota }  and  the  Wne^mm  »*•«/•»/*- 
itancy^  and  they  found  this,  and  aifo  the  feifin  and  diiTcftoi  ai  they  coghtj  and  this  tfaey  laid  in  the 
forai  aforeiaid.    6c«  Vcrdi6,  pi.  90.  titt4  %i  AiT.  »8t 

1^ 


f.fiatt  ttUn  nnJltan  may  be  found  by  terdld  ac  Urge  in  tfTiCt,  an  J  that  the  plaintij' entered  as  heir 
hf  the  caukmuf  and  the  entry  adjudged  good.  But  it  was  (Aid,  that  ch^  ought  to  have  deed  to  prove 
the  condition,  and  that  he  cannot  plead  the  eftatt  upon  ccndltion  vjitbout  the  deed»  Brooke  ihakes  a  ^u^re 
thereof,  vben  the  werfon  it  in  him  upon  a  rift  in  taU.  And  fo  fee  in  Littleton,  tit.  Stares,  that  this 
may  be  found  by  verdiS }  Sut  the  jury  ii  net  beundiojind  it,  if  no  deed  hefbt^utn*  Br«  Verdi^,  pi.  44* 
tite3  33Afl'.  lu 

r 

[4.  [wB«/]  in  aflirc  of  a  rent^  the  aflSfc  cznnot  JlnJtpat  it  was  up*'  Br.  Vcrdia, 
pn  nrtdilion,  unlefs  they  find  a  deed  of  the  condition.  33  AiT.  2s  ^*q^  ^'^^ 
Curia  adjudged.] 

[5.  So  in  affifcy  a  confirmation  in  fee  to  the  leffee  for  years  can-  Jn  Wf  the 
not  be  found  to  be  upon  condition,  if  it  was  not  by  deed.  1 7  AiH  ao.  ^J^r  w!^wjf 
adjadged.l  feijtd  injure 

Mxorii,  and 
hafed  to  the  tenant  fvr  years^  etndafker  cenfrmedte  him  in  fee,  which  was  aJjucfged  a  feo^ment.     And  fo 
fee  that  the  jury  was  permitted  to  take  conufance  of  the  tonjirmation,  and  yet  contra  of  a  nkaje,  though 
thli  makes  die  eftate ;  theretbre  qncre  legem  at  this  day.    Br.  Verdid,  pi.  75.  cites  S.  C. 

[6.  In  replevin  by  A.  againft  B.  B.  avows  the  taling  as  commoner ^  *  [  383  ] 
becaufe  the  beads  of  the  plaintiff  were  in  the  common  damage  Hob.^z.  pi. 
fecfant  in  Aprily  1 1  Ja.     And  the  plaintiff  in  barfays^  that  one  C.  \^^  cnTof"" 
wjj  ^feifedoi  the  land  to  which  he  had  common,  and  demJfed  it  to  the  caiie  is 
iim  the  26  of  March  1 1  ^a^  to  have  front  Lady^y  before  for  a  year  /  f  "^»  ***■' 
and  the  avowant  traverjes  the  leqfe  modo  ^  forma  ;  upon  which  if-  [hcVudg'- 
Jue  is  joined,  and  evidence  is  given  that  C.  made  a  leafe  to  the  plain-'  menc  oi  law 
tiff  2^  March  \x  Ja.  for  one  year  then  next  enfuing.     Though  this  Jj^^r*"' 
is  not  th6  fame  leaf6  which  the  plaintiff  has  pleaded,  becaufe  it  amanner 
commenced  upon  the  25  th  day,  and  the  other  commenced  the  day  againii  tha 
next  after}  fo  that  the  jury  may,  upon  this  evidence,  find  direft-  JJ^f'^"~| 
If  againft  the  plaintiff,   that  non  dimifit  modo  &  forma,  an4  nsV.  s.c! 
cannot  fafely  find  a  general  verdi£i:  for  the  plaintiff,  yet  they  may  adjudged  fal 
find  it  fpeeially.     Hobart's  Reports,  loo.  between  Pope  and  ^^fff*^"/. 
Skinner.]  dtvlrfity  was 

taken  where 
the  k»ie  Is  pleaded  as  here  hy  way  ofjnJiifieatha%  and  where  It  Is  pleaded  hf  Way  of  iitlef  for  the  finding 
is  f»ficMiirto  eicufe  dke  tort  fuppoled  by  him  wko  diftratni.  Browol.  177*  Pope  v.  Shu  km, 

S.  C  accdcdUigiy*'  Jenk«  296*  pK  46. 

t^.  Atff  in  this  cafe  the  jury  cotdd  not  have  found  a  leafe  made  hy  ^  V"^  » 
another  who  had  right  ofcommon^  for  it  is  out  of  the  iffue  in  mat-  .  ^-  -'^ 

ter  and  form*    Hobart's  Reports,  loo.J  Hob.  72. 

pi.  87. 
[8.  Imvi  ajffe  of  a  fentf  if  thttenznt  pleads  to  the  Ojfflfi,  the  jury  Br.  Verdia, 
may  find  Aat  the  rent  was  granted  with  attornment,  diougn  no  s'c.^but** 
fpecialty  was  (hewn.  *  28  Aff.  3.  by  Thorpe.]  adds/  quod 

qua?re. 

[9.  In  qj0!/e,  if  the  tenant  upon  the  general  iffue /hews  in  evidence  Contra  fir. 
the  rele^e  of  the  plaintiff,  the  jury  may  find  it  though  it  was  not  ^S!"hcs''\'» 
pkaddd.    Contra,  26  Aff.  a.  by  Sh^rd.]  £.3. 2?._ 

In  attaint  it 
was  declared' for  law,  tiiat  vehcrt  feeffmnt  is  given  In  evidence  in  afftfe  and  is  not  pleaded,  the  jury  may 
\ikt  connfince,  becaufe  the  aff  tvas  done  upon  the  land  by  the  hvery ;  hut  contra  of  releafe,  for  |his 
•if£r  to  hepleadul^  and  if  it  be  aoc  plcided  It  cannot  be  given  ha  evidence*    Br«  Oeaeral  Iflue,  pi.  37. 
«i;e643Afl.4i. 

In  writ  ef  right,  the  Juron  of  the  grand  cfHfe  may  find  releafe  which  gkta  the  ngbt,  but  not  eoHa" 

^ai  warrtwrv;  for  ibis  h  a  bar,  and  exringaj/bes  the  right  bnt  dees  not  git/e  any  right ;  contra  of  re- 

Infe.    And  io  it  feems  that  Things,  wlicb  ought  to  be  pteaded  pA  the  collateral  wacranty,  &c.  cannot  be 

fouud  by  )moxs  y  centra  of  that  Kvhkh  may  be  omitted  in  pleadings,  and  may  be  given  in  evUeme,  thofe 

iJicf  may  fiud  by  verdi^.    Be.  Vck^O)  p>*  S^*  cites  7  H,  $.  vid  Fiuh.  AiT.  359»- 

Sea  la 
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In  aifift,  the  jury  may  fioi^rtletfe,  thpogh  It  be  not  fivi^i  in  eridence,   per  An^fim  Cfi.  J. 
Ow.  96.  Hillf  3 1  £Hs.  in  5oabn*i  ca(e. 

10.  In  aflifC}  die  tenant  pleads  ttui  tort,  and  the  plaintifF  gave 

in  evidence  that  the  defendant  leafed  to  him  and  to  his  feme/or  term  of 

their  liveSf  and  \}cit.feme  died  t  and  the  ajftfefaid  that  the  defendant 

leafed  to  the  plaintiff  alone  ^  20  years ^  and'  after  \i^  deed  confirmed 

to  them  for  term  ot  their  lives ^  rendering  aol.  per  annum,  and  after 

the  plaintiff  waived  the  land^  and  retook  his  chattels^  and  the  defend' 

,  tmt  entered  without  the  confent  of  the  plaintiffs  who  waived  it  for  the 

greatmfs  of  the  rent,  and  that  the  land  was  ni/orth  20S,  per  annum 

over  and  above  the  20I.  and  that  the  defendant  held  it  for  4  years  to 

the  damage  of  4/.  and  that  the  plaintiff  recovered  ;  quod  nota« 

And  the  defendant  was  imprifoned  for  diffeifin  againft  his  own 

deed  \  and  fo  fee  the  contrary  evidence  ^ven  by  the  plaintiff fhall  not 

prejttdice  him  where  the  affife  found  another  title*     Br.  Ailife,  pi.  136* 

cites  8  Aff.  20. 

It  wai «.  *^*  Verdift  in  aflife  b  good  which  finds  a  divorce ;  the  rcafon 

greed  for      feems  to  be  inafmuch  as  this  is  not  matter  of  record  but  matter  in 

hw,  that     yj,^^  of  which  they  may  take  conufance.      Br.  Verdift,  pi.  29.  cites 

j^Zui^t  i9Aff.2. 

nftrJiSmi  iarre  art  not  Uund  t$  tgJtt  comuJoMCff  m  Hvcrce^  nor  they  cannot  by  common  intendment  take 
conafance  or  it,  and  they  flialt  not  be  chaffed  in  attaint  for  their  not  tailing  conofance  tliereof.     Bat 

rr  Treouiney  they  may  take  thereof  conniance  if  they  will,  but  they  are  not  boond  to  do  It,    Br. 
Jvrara,  pi.  5.  citei  7  H*  V  H*  '  ^^*  Deraignmenty  pL  i«  cites  S.  C.«— Br.  Enqoeft,  pL  50i» 

cHtayH.  4. 13.  S.C. 

Br.  AOSt^         12,  In  ^^9  die  karon  and  feme  pleaded  record  and  failed  of  it  at 

Siw^lf'c,     fi^  dayf  and  ihtfeme  came  and  was  received,  and  pleaded  to  the  ajfife, 

•  *   *     and  it  wzs  found  that  the  plaintiff  was  feifed  and  diffeifed,  but  no  dif' 

feifor  named  in  the  writ  /  and  therefore  the  writ  was  abated  hy 

award»  though  it  wai  not  pleaded.      Br.  Verdi£l,  pi.  36.  cite$ 

a^Afl*.  35. 

13*  In  ^fif  it  was  found  that  land  was  given  in  tail,  and  the 

tenant  in  tail  leafed  to  J^  N.for  term  rfyeatSy  and  made  to  the  tenant 

a  charter  of  femnent  upon  condition^  that  if  he  be  otifted  tvitUn  tie 

term  that  pe  fhall  have  fee,  and  that  he  fhall  bold  over  the  term  if  be 

wiU,  but  that  thisjiali  be  at  the  will  of  the  leffor  and  his  heirs  ;  the 

donee  died  without  iffue  ;  the  term  incurred  t  he  in  remainder  entered 

mnd  was  ou/led  by  the  defendant  /  but  nothing  of  the  feoffinent  or 

of  the  condition  was  given  in  evidence,  which  was  challengedf 

inafmuch  as  the  jury  took  conufance  of  the  feoffmtnt  and  condur 

tiont  and  yet  the  .plaintifF  recovered  by  award  1  for  the  manner 

ti  the  livery,  viz.  the  condition,  fell  in  their  conufance  as' well  at 

the  feoflinent  \  quod  nota.    Br.  VerdiA,  ph  43.  cites  29  AS.  40* 

*         14.  Aflife  by  baron  and  feme  quod  difleifivit  eos ;  the  defendant 

/aid  that  he  himf elf  was  feifed  in  fee  and  leafed  to  B.for  life^  'who  a&> 

enedto  the  feme  and  herfirfl  baron  ;  fixt  plaintiff s  made  other  title,  up« 

on  which  they  were  at  iffue  out  of  the  point  ^qj^,  viz.  that  tte 

leflee  had  fee.    AnA  found  for  the  plaintiffs,  and  that  the  femt  Heat 

feifed  and  diffeifed  before  the  efpoufals,  and  that  the  baron  never  bet^ 

feifin^     Hache  demanded  judgment  of  the  writ,  which  is  quod 

diffeifivit  eoSf  where  the  baron  was  not  feifed.    £t  non  allocatur  i  but. 
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fbinn  was  awarded  to  the^nlaintiff ;  fbr  an  eujier  noas  eonfeffid  by 
the  defendant  in  his  plea  before,  and  therefore  they'bught  not  to 
have  inquired  of  the  feifin  and  difleifinj  and  fo  the  verdidl  void* 
Br.  Affifei  pi.  369.  [368.]  cites  44  Aff.  6. 

15.  A  jury  may  take  conufance  of  a  ieed  vntioui  date,  and  Br.Ftiti^pL 
made  before  time  oftnemorfy  and  find  It  if  they  will ;  but  they  are  53*  <:'>^ 
not  bound  to  do  it..    Br.  Jurors>  pi.  xp.  cites  39  H.  6.  8.  Bt^Atttintw 

PI4.6.  citei  S.  C.  pef  Aihtoo. 

«  « 

16.  Zcire  facias  again/i  the  parfon  of  B.  in  the  county  of  M.  rf 

arrears  of  annuity  recovered^  &c.  the  defendant  faidy  that  before  thi, 
sjurit  purchafed  at  London  he  had  refigned  his  htntfce  into  the  hands  of 
J,  h'lfhop  of  L.  ordinary  of  the  church,  which  he  accepted.  Judg- 
ment of  the  writ.  Per  Pigot,  this  is  no  plea,  and  only  ailment) 
for  he  does  not  traverfe  that  he  is  not  pdrfon^  and  he  mieht  be  par* 
fon  after.  And  per  Jenny,  the  fame  of  a  divorce,  for  qf  fuch 
things  lay-jurors  are  not  bound  to  take  notice,  for  diey  are  fpiri^ 
tual i  and  per  Cur.  he  ihall  anfwer  direAly,  and  not  argumentative, 
as  here,  and  yet  the  jurors  may  take  notice.  And  if  it  be  given 
in  evidence,  they  ought  to  take  notice  *,  and  fo  in  other  like  cafes 
not  local.     Br.  Barre,  pi.  81.  cites  7  £.  4.  16. 

17.  The  Jury  may  find  that  which  cannot  be  pleaded,  as  in  trefpafi 
upon  not  guilty  the  jury  may  find  that  the  defendant  leafed  lands  y^r 
Kfe  upon  conditicn^  and  entered  for  the  condition  broken ;  though  this 
cannot  be  pleaded  without  deed,  yet  the  jury  may  find  it.  Trial 
per  Pais,  157.  cites  Litt.  kSt.  366. 

18.  In  giving  evidence  for  finding  an  office  after  the  death  of 
lord  Brook,  it  was  doubted  if  an  outlawry  reverfed  may  be  given 
in  evidence  and  found  in  office  by  the  jury ;  and  it  was  refolved 
by  3  Juflices  afliftant,  that  it  may  be  found  by  the  jury  that  there 
was  nich  outlawry,  and  that  it  was  afterwards  reverfed,  though  it 
cannot  be  pleaded.  D.  228.  Marg.  pi.  45.  cites  P.  5  Car,  in  the  Court 
pf  Wards  upon  a  grant.     Ld.  Brook  v.  Varney. 

19.  The  jury  cannot  determine  the  intention  in  deeds  or  lafl  wills,    [  3^5  J 
becaufe  the  conflru£lion  of  thefe  is  to  be  governed  by  the  rules  of 

law,  and  fo  belongs  to  the  Court  \  but  what  is  or  is  not  an  intent 
to  do  a  thing  within  an  act  of  parliament,  is  fit  for  their  determination, 
becaufe  fuch  intent  is  to  be  collected  from  fads  and  circumflances, 
of  which  they  are  the  proper  judges  \  per  Raymond  Ch.  J.  Gib.  ^62. 
Pafdu  4  Geo.  2.  B«  R,  m  cafe  of  the  King  v.  Crooke. 


(C^f )    VCTdid.     What  Thing  the  Jury  may  find. 

Matter  of  Record.  * 

^If  'T'HE  jury  cannot  find  m  matter   of  record.      7  H.  4.  Tliey-^ 

*     22.-  aotfiad 

ftewi  in  tbdr  drcwBatnecs*    Br.  Monftmu,  pi.  i%.  dta  ft4  B«  S*  46.    ■    ■  Br.  BaiUle,  pU  19.  diM 
j^AfL^,  thataver4idc«anoc£a4]iiadffrofncord. 

Niil  tid  record  ii  oi^  to  ^  Im4  by  jatyt  Ut  upM  Un  fCMnf'USif,  Ac*  dM||flMjliad  ancflrd. 
Twi  ffr  Pdi|  1574 

t«l  tt 
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If  a  r^rW  b^  l^,  it  w/j  ^  powdd  ta  «  Jnsy  b^  tcftinway  a»  ti^daciv  la  H.  9.  tl^s  fer  Ii^Um  i^ 
London  is  loll,  yet  it  has  Men  oiun  allowed  that  toerc  was  one  |  per  Car.  Vcat.  2^7.  Pauh*  s6  Car-  2« 
in  an  aoonymofti  caie« 

Br.Amre,pl.  [2.  If  an  attainder  of  felony  be  given  in  evidence  which  iras  not 
ci??ss!cfnd  Pk^^^  ^1^«  jury  cannot  find  it,  if  it  be  nQt/ftJorthJuhpede^gdlx. 

Ays  that*  the   26  Aflu  2.  Adjudgcd.J 
reafon  fcems 

t6  be  becaufe  loatter  of  rrcoH  cannot  be  found  by  TcrdiA  at  larfe.-^— Br.  Verdid,  pi.  35.  cites  S*  C. 
Id  tSSSty  the  TCrdid  found  an  atta'indtry  but  tbe  Coolrttookic  iU.    Bro«va'i  Anal.  is. 

The  jury  [3.  Kfinti  Of  Tifovery  may  be  found  by  jury,  nvithoui  Jbetving  of 

SS^Mt^"nd    ^^  under feah    Com,  Newis  &  See.  41O.  b*  411.] 

nccvery,     Br.  Jurors,  pi.  3Q.  cites  iaE.  j.  9.  But  Br.  Verdid,  pi.  41.   cites  18  AflT  17.   that 

cffije  nous  taken  infMnt  of  ^ffifiy  wA  found  that  C.  tbe  de/endnnt  bnd  rtcovtrti  agairjt  R,  m  iui  m  ^ita^ 
but  that  E»  dift  f  ending  the  noritf  and^fttr  C  wsifut  imjafin  h  the  recoverjy  mnd  was  feifrJ^  ip^m 
nvbcm  A*  bar  efE,,  entered^  and  be  oujfedbim  ;  and^f*  Irougbt  tifije^  and  adjud|ed  there,  uiat  tbe  ver« 
did  ii  good  to  And  the  recovery,  which  is  matter  of  record  ;  (pod  nota.— .-And  Br.  Jurors,  *pl.  39. 
fays  fee  Fitzh.  Bxchangc,  i*  that  juron  ihall  not  be  compelled  to  findyPn;,  rtcovery^  «r  otber  mantr  tf 
recordy  hnt  they  nuy  find  it  iftbey  <»>//.  ■  ,  And  Browii*t  Anal.  I2.  fays  that  *  recovery  hM  beea 
found  by  verdi^ty  auid  a  fine  not  glead^d  or  (iven  in  evidence  fob  pede  fi^Ut.  And  a  note  efafne  or  a 
reioveryf  without  the  record  itfelf/i/^  ^er/ir^^/Z/F,  or  the  number- roll,  maybe  given  in  evidence,  if  the 
jury  will  accept  of  k  j  for  thefe  ought  either  to  be  pleaded,  and  then  they  are  part  of  the  record  which 
is  to  be  tried,  ft  fife  they  ought  ta  be  given  in  evHtact/Mbfede/gUR ;  and  then  the  jury  are  bound  t» 
take  cognizance  of  them. 

The  jury  of  themfeives  may  find  matters  of  tecord  if  they  wijl,  though  fuch  are  not  giTcn  in  evi- 
dence ;  and  therefore  SLfae  or  caavaiM  reewtrj  may  be  given  in  evidence,  ^itbaut  fievftng  H  under  tb$ 
great  Jealy  and  without  vouching  the  roll  of  the  recovery  j  for  the  jury  may  find  them  if  they  will  \  biU 
peihaps  they  are  not  .oonipelUble  to  find  them  upon  pain  of  attaint,  unleOi  flaewn  under  feaU  Fin-  Law^ 
lib.  3.  cap.  1.  0ag.  5S.  b.  S.  P.  Heach*s  Max.  34.— Sec  pi.  5. 

Such  fpiri-  [4.  The  jury  may  find  a  divorce  which  is  tf  record  in  thefpiritual 
tuaiaftsor  cQurt :  for  it  is  not  a  rccoi:d  by  our  law.  Contra,  7  H,  4.  23% 
'^ITa     Adjudged.] 

records.     Br.  Verdi  A,  pi.  29.  cites  19  Afl*.  a* 

C  5^^  ]        [5*  The  jury  qaimot  find  a  fine*    7  H*  4.  24,  b.} 

S.  P.  Be- 
caufe it  is  matter  of  record.  Br.  Juron,  pi.  3.  cites  45  B.  3.  17.  Per  Haftings.  In  ftffifo  by  an 
infant,  the  tenant  pleaded  a  fine  in  bar ;  and  becaufe  he  does  not  (hew  tt  fub  pe^e  figilli,  nor  any  part 
of  it,  the  aflife  was  awarded,  and  that  for  this  caufe  oqly,  as  it  fecros,  and  not  becaufe  the  platntiflF  is 
an  infant,  to  inquiie  of  the  circumftaoces.  Br.  I^!onfirans,  pl.6S.  cites  24  £.  3.  46  ■  Bat  Br* 
Vcrdift,  pi.  38.  cites  26  Afl".  50.  that  in  ajjife  the  ]%xry  found  a  fne  uf>on  conufanee  dt  drcit  tome  ceo^ 
tec.  to  y.  S,  tifbo  granted  and  rendered  it  to  tbe  feme  of  tbe  plaintiff  in  tait,  and  tbat  fie  mfas  feifed  ani 
diffiiffd  i  by  w)iich  (he  recovered.  Brook  (ays,  he  wonders  that  the  vcrdi^  fliouM  meddle  widi  mat* 
ter  of  record,  which  was  not  pleaded  or  given  in  evidence  Tub  pede  figilli ;  and  fays  i|uaere  at  tbi$  day. 

4 

Error  was         [6.  The  jury  cannot  find  againJI  a  matter  of  record.    X  i  H,  6.  42,] 

brought  ir^tf 

adion  ef  maintenancef  Sec.  and  it  was  a£{gued  for.^crror,  tbat  tbe  feme  icbo  was  p^^ty  was  dead  fucb  a 
day  benre  judgment ;  and  tbe  otbers  e  contra  $  and  tht  jury  found  tbat  fie  died  tbe  day  wbicb  tbe  plaintif 
fuppejed\  and  it  was  fmnd  by  reeord  of  nifi priusy  tbat  the  feme  appeared  in  perfon  at  tbe  nifi  print ,  tubere 
it  wasfuppofed  tbat  fie  died  4  days  ieftre  tbe  mifi  priusf  and  the  firft  record  and  ifTue }  and  tberefoie 
becaufe  the  verdi£fc  is  contrary  to.  the  ircord,  te  record  /hall  ftand,  by  all  the  juflices,  and  Cbcvrr* 
di£i  it  only  jeofailt  and  nothing  to  the  purpofe.  And  fo  fee,  that  where  a  verdiO  is  merely  contra- 
jy  to  matter  of  record^  the  verdlCt  is  void.  And  fo  of  coqfeiTioa.  Br.  Vcrdl£t«  pi.  96.  citcf 
2 1  H.  6*  42. 

Br.  Riots,  7.  If  a  jury  find  outlawry ^  or  lunt  de  non  molejfandoy  0%  other 
sVc.Br.Ja-  fntitter  of  record^  it  is  void-,  quod  nota.bcae.  Br,  VerdiQj.pI.  52, 
rors,  pi.  32.  cites  3  H.  7. 1,  and  2  H.  4.     7JH[.  4.  23.  accordingly. 

^itesS.Q.-^ 

9.  P.  Bfowir's  AiuK  iz.-*S.  P.  of  Ifi^oeft  of  Office,  &c.    But  their  conufanic  if  of  nuUcn  ja  fa^ 

fir. 


Vr.  Jmrmty  pi*  39.  citei  3  H.  7*  to.  and  1  H.4.  $*  accordlogly.— — The  efcheitor  by  ioquintion  (hall 
aot  ukc notice  •#  rwori/  o/'tfn  oHt/attny ;  ^okk  i/  the  jurors  nay.  Br.  Jurors,  pi.  io«  cites  2  H.  4.  5* 
•«.»Br.  Office  defant,  pL  lo*  cites  S.  C. 

8.  It  is  doubted  whether  the  jury  may  find  a  private  aFf  ofpar^  Heath's 
liament  not  delivend  to  them  in  evidence  exemplified,  or  Otherwife,  Mix.  94. 
D.  239.  b.  pL  41.  Trin.  7  Eliz.  in  cafe  of  Hodgkins  v.  Tucker.       ^"*^'  ^-  ^' 

(R,  f )  What  Thing  the  Jury  may  find.  [Not  againjl  see  (c.  %\ 
tbt  Confcjfion  or  Agreement  of  the  Parties.^  \u^*  ^""^ 

[  I .  ^  HE  jury  Is  not  to  inquire  of  that  which  is  agreed  by  the  par*  Trials  per 

*    ties.    47  E.  3.  19.     18  E.  3.  53.  b.  21  E.  3.  35.   28  Aff.  l^j^eo^lL 
17.    Per  Finchden.   28  Aff.  34.     29  H.  8.    D.  32.  b.     7  Co.  2.  The  ju^"* 

GODDARD.  4.  b.l  «*«"«>«  fin<* 

contrary  to 
the  thing  admitted  by  the  parties  in  the  fame  record.  Arg.  I^alm.  509.  Hill.  3  Car.  in  cafc  of  Dicker  r* 
MoUand.—  [And  the  law  is  the  fame,  though  it  be  in  an  afcer-adion»  as  wherej  in  qu^re  imfedit  th% 
^{xivitW  dtchred  that  the  cburcb  was  vndiy  rejtgaation  «f  F,  and  judgment  was  given,  wbereu  in  truth 
P.  did  tict  r^gHf  hut  died  fendtnte  lite,  and  lapfe  falling  to  the  archhijbcf,  lie  prifented  M.  the  former 
defendanty  again.  M,  modi  a  leajt  ofbisghht  \  and  in  qeSn^nt  hrtugbt  hy  the  l{ffle,  the  jnry  found  that 
the  church  btcame  'ueid  by  the  dcstb  $fP.  and  that  lapfe  incurred  to  the  biihop,  who  collated  M.  and 
judgment  was  given  for  hii  le<3ee.  The  queftion  was,  whether  the  jury  might  find  matter  contrary  t9 
that  which  was  confcfTed  by  the  parties  themlclYes  and  found  by  verdia,  and  judgment  thereupon  iq, 
the  firft  adtion ;  for  there  it  was  by  the  refignitjon  of  P.  but  now  it  is  ^nd  to  be  by  the  death  of  P. 
irwas  argued  that  they  cannot  \  for  wbefl  any  thing  itco^eiled  by  the  party,  and  admitted  in  pleading, 
and  pafled  by  nicnt  dedire,  they  cannot  find  contrary  neither  in  the  fame  nor  in  any  other  action  ;  an4 
cites  15  A(t.  94.  per  Hill.  Verdid,27.  7  £.  3*  31-  ^8  Aff.  34.  31  Afl*.  12.  The  cafen  were  agreed 
by  the  other  fide,  but  infifted  that  the  confelHon  was  falfe,  and  that  the  title  of  die  detftodant  is  now  • 
new  tide.     Bot  <he  whole  Court  agreed,  that  the  jory  cannot  find  for  hia»  or  *  any  cHiiming  under 

him.  Palm.  19.  Mich.  17  Jac.  B.  R.  in  error  out  of  C.  B«  Sir  H.  Wallop^s  cale. Brownl.  162. 

Wallop  v.  Mvrket,  S.  C.  butS.  P.  docs  not  appear.— -2  Brownl.  45.'  Hill.  S  Jac.  C.  B.  S.  C« 
bat  S.  P.  does  not  appear. 
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[2.  If  in  dower  the  tenant  fays  that  he  has  always  been  ready  to  ren-  Trial  per  ^ 
der  dower,  and  the  i£ue  is  whether  the  baron  diedfeifed^  the  jury  is  ^*'''  «^4« 
not  to  inquire  whether  the  baron  ^z%feifed  of  an  eftate  dowme  ;  iot  ^^^^'' 
this  is  confcfled.     1 1  H,  4.  40.  b^] 

[3.  In  aAion  of  wafte,  if  the  defendant  does  not  deny  the  nva/Uy  Trialt  yn 
hut  pleads  another  matter,  fcilicet,  where  the  wafte  is  ailigned  in  A.  ?*■''•  ^^^ 
and  B.  that  there  is  nofuch  vi// called  B.  and  this  found  againft  him»  ^'^  *^ 
the  jury  is  not  to  inquire  if  the  wafte  be  done,  or  not,  nor  whe- 
ther the  plaintiff  has  any  land  where  the  wafte  is  affigiled,  bat . 
ought  to  give  damages  according  to  die  conufance  of  the  pArty^ 
though  no  wafte  be  done;     9  H.  6.  66.  b.  Curial 

[4.  In  ajfife,  if  the  defendant  pleads  by  bailee,  that  the  demandant 
has  taken  the  profits  of  parcel  pending  the  writ ;  and  if  it  be  found,  &c, 
upon  which  the  plamtiff  prays  the  affife ;  the  jury  cannot  find  thai 
the  demandant  himfelfwas  fetfed  of  this  parcel  at  the  time  of  the  writ 
purchafed:  for  it  is  againft  the  agreement  of  the  parties;  for  de- 
fendant has  acknowledged  himfelf  to  be  tenant  at  this  time.  Con- 
tra 21  E.  3.  34.  b.  35.  adjudged.  (But  quasre  whether  it  be  ad* 
judged  upon  this.]  * 

t  J-  In  affife,  if  the  tenant  makes  title  to  a  common  in  the  land,  and  .•*  .^.i*.  i^ 
that  be  put  in  his  heajls  topaflure  the  land,  to  which  the  plmniijffays  /?^  ^9^; 

£  c  4  that 
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thai  it  is  bisfroeral^  widiout  that,  &c.  If  the  mqueft  finds  that  tho 
defendant  has  not  any  common  there,  but  that  it  is  his  feveral,  th^f 
4:annot  find  that  the  defendant  did  not  paflute  the  phce  where^  bfa^ 
without  leave,  inafmuch  as  the  defendant  has  con&fled  it  by  plea, 
ay  Air.  30.  Adjudged.] 

[6«  In  a^/ff  if  the  tenant  pleads-  in  bar  by  conufance  of  an  oufler  U 
tnaine,  to  which  the  plaintifF makes  title ;  if  his  title  be- found,  the 
inqueil  cannot  inquire  whether  the  plaintiff' was  fei/ed ;  for  this  is 
figreed  by  the  parties  in  pleading.     28  AfT.  34.  J 

[7.  The  fame  law,  if  the  tenant  pleads  jirji  in  J^ar,  Qnd  after  to  the 
ajftfe  by  bailee.    28  AfT,  34.] 

(8.  Tlitfame  law,  if  after  fuch  plsa  as  before,  in  which  an  oufler 
u  acknowledged,  theqffife  be  taken  by  default.     28  AS.  34.  ] 

£9.  Ina^ion  of  debt  for  rent,  \i  plaintiff  counts  of  a  dewife  for  years 
'  tf  26  acres  of  land,  rendering  rent,  to  which  the  dcfendavt  fays  that 
the  plaintiff  leafed  the  faid  26  acres,  atid  4  more,  rendering  thefaidrent^ 
without  tliat  that  he  demifed  the  26  acres  only,  upon  which  they 
are  at  iiTue ;  the  jury  cannot  find  that  he  leafed  under  26  acres,  bc- 
eaufe  it  is  agreed  by  the  parties  that  26  were  leafed  ;  and  the  quef-< 
tion  is  whether  4  more  were  leufed.    Dubitatur|  29  H.  8.  D.  32, 

AHeflf^S'         [lo*  1*1  ^n  aftion  of  debt  upon  obligation,  whereof  the  condi<» 

i.e.  ind     liojj  Js  fQ  perform  the  ai/uard  of  J.  S.  if  defendant  pleads  that  J.  S. 

Sicon  and     ^^^^  ^  award,  to  whi^h  pIainti6F  replies  that  f,  S»  made^  an  awards 

Roll,  thac     and  Jhews  it  at  large  ,•  to  which  defendant  rejoins  that  J,  S.  did  not 

iff^"  J^**!'      make  any  award  tnodo  £5*  forma,  as  the  plaintiff  has  alleged  ;  upoi^ 

cannot Vn-''  which  iffue  is  joined.     The  jury  cznnoijiud  in  afpecial  verdiff  an^ 

«aire  of  the   matter  dehors  to  make  the  award  void  in  law,  which  docs  not  appear 

AbmiflTion,    j,j  ^]j^  awsrd  itfelf  5  as  where  the  award  is,  that  one  fliall  make  a 

admitted  by    releafe  of  all  matters  till  the  i(l  day  of  May,  the  jury  cannot  find 

the  plea—   that  be,  to  whom  the  releafe  was  to  be  made,  was  bound  to  the 

Paif  *»?'     o^'^^r  i"  SI"  obligation,  dated  i  April  before,  to  perform  the  award, 

sS(;.'(276,   and  (b  it  ihould  releafe  this  obligation,  and  fo  the  award  void  | 

)770  for  the  fubmiflion  was  admitted,  and  agreed  by  defendant  in  hi^t 

[  388  j  plea  in  bar,  when  he  pleaded  fiullum  fecit  arbiiriums  and  alfo  no« 

thing  is  in  ifiiie,  but  whether  the  arbitracor  made  fuch  award  in 

fa£t  as  is  alleged,  and  not  upon  the  validity  of  the  award  in  point 

pi  law  by  any  matter  de  hors  the  award ;  for  if  he  had  alleged  this 

matter  in  his  rejoinder,  it  would  be  contrary  to  hi&  plea  in  bar^i 

aad  a  departure  ;•  and  if  it  ihould  be  a  departure^  the  jury  cannot 

find  it,  becaufe  it  is  out  of  their  iflue,  apd  this  iil\ie  is  all  one  a^ 

if  he  had  pleaded  non  fecit  aliquod  tale  arbitrium  modo  3c  forma^ 

though  it  was  fo  pleaded  here  \o  make  a  diverfity,   Mich.  24'Car. 

9.  R.  between  Kinniston  anp  Jo!je$,    adjudged  upon  a  fpe-i 

cial  verdi£l.    Intratur,  Mich.  23  Car.  Rot.  5 §7.   But  if  he  would. 

have  aid^d   himfe)f  by  ibis  matter,  he  ought  to  have  pleaded 

all  this  matter  in  his  plea  in  bar,    and  not  to  hav&  faid  that 

he  did  not  make   any  award;    for  it   is   a   departure   in  hi^ 

iejoinder  jto  acknowledge   an   awards    but  that  it  was  void  ix^ 
aw,  by  reafou  of  another  matter  which  does  not  appear  in' 
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II*  In  adion  by  P.  againft  C  he  pleaded  tbat  jf.  poffij/id  of  a  4.Le.  5^ 
Uafe  tor  jeZTS^  devi/ej  thi'fami  to  his  nmfojor  her  widonvboodf.  and  fl*H»-^»- 
made  her  and  B.  his  executors  ;  thatjbe  granted  to  B.  and  thai  B*  devi»  ^^  3,  |^ 
fid  it  to  C.  the  defendant.     The  plaintiff  repUedy  thai  C«  granted  the  inthefaoic 
term  to  birp,  upon  which  they  were  at  iflue  j  and  the  queftion  now  ^"^"^ 
wa8|  if  C.  [P.]  againft  his  own  pleading  might  give  in  evidence, 
that  C.  did  not  grants  for  if  the  gift  by  the  wife  to  B.  was  iroid, 
and  he  had  the  term  39  executor^  then  he  could  not  devife  it* 
And  V,  having  alfo  fet  forth,  that  C.  granted  it  by  indenture  to 
P.  it  wa3  doubted  if,  againft  that  indenture,  he  might  give  in  evi<- 
dence  fuch  fpecial  matter  \  and  whether,  if  the  party  fliall  be  con«» 
eluded,  the  jury  alfo  (hall  be  concluded  ad  dicendam  veritatem  i 
Poplum  and  Egertqn  held,  that  as  well  the  jurors  as  the  parties 
are  concluded  by  the  confeflion  of  the  parties  rn  the  record ;  for 
here  C.  confeiTes,  that  B.  devifed  to  him ;  virtute  cujus,  he  was 
pofTefled.    To  which  it  was  faid,  that  it  is  true  that  C.  was  po& 
fefled ;  buf  it  is  further  faid,  that  C  granted  it  to  P.  and  fo  the 
intereft  pf  C.  \$  confefled  on  both  fides,  and  therefore  the  jury 
fliall  not  be  received  to  lay  the  contrary.   But  the  opinion  of  Man* 
wood  Ch.  Baron  was,  that  if  the  parties  do  admit  a  thing ^r  nient 
dedire,  the  jury  is  not  bound  by  it ;    but  where  upon  pleading  a 
fpecial  inatter  is  confefled,  there  the  jury  fhall  be  bound  by  it. 
And  afterwards  the  iOue  was  found  againft  Q  the  defendant. 
3  lie.  ^(09.  pi.  272.  Trin.  30  £liz.  in  the-£xchequer,  Paramour  v. 
Robinfon^ 

12.  In  replevin  the  defendant  made  conufance  as  bailiff  to  fir  T.  s.C.  cited 
\**  fir  damagefiafantf  and  derives  a  title fi-om  Sir  W. L.  io  Sir  T.  iLd^ayou 
X.  in  fie.     The  plaintiff  r^/rVj,  and  confines  thefeifin  in  Sir  IV*  L.  jncafeo?* 
as  alleged i  Imt  tbat  Sir  W,  Z.  being  fofiifedy  i  Dec.  44  Eliz.  infeoffed  Tonkin  v. 
Sir  T.  L.  in  fie ^  by  fierce  whereof  he  Hvas  feifedy  and  put  in  his  beaftsy  Crokar. 
abfque  hoc  that  Sir  W'.  L.  bargained  and  fold  to  Sir  T.  L.  as  alleged* 
The  defendant  joined  iffue  upon  this.     And  it  was  agreed  by  all 
fhe  juftices,  that  notwithftanding  this  admiflion  of  the  parties  is 
an  eftoppel  by  the  pleading,  yet  the  plaintiff  as  well  as  the  defend- 
ant were  admitted  to  give  other  evidence  againft  their  own  plead* 
ii|g>  Y^^*  that  3ir  W.  L.  was  not  feifed,  and  fo  nothing  palled  by 
the  bargain  and  fale.     And  where  in  the  mean  conveyances  to  Sir 
W.  L.  it  was  admitted  in  the  pleading,  that  fuch  an  one  had  an 
eftate  by  diffeifin,  they  were  allowed  to  give  other  evidence  that 
fuch  perfon  had  the  poffeflion  by  acceptance  of  a  furrender  of  the 
eftate  to  him.    And  all  the  juftices  agreed,  that  the  jury  (hall  not 
be  concluded  by  the  pleading  of  the  parties,  inafmuch  as  they  are 
jwom  to  fpeak  the  truth.     2BrownLi49,  150.   Fafch.  lojac. 
^.  B.     Higgins  V.  Briddle. 

13*  In  fcire  facias  agmnfl  J.  S.  as  heir  to  his  father,  upon  a  recog^ 
ni%ance  by  his  father,  he  pleaded  riens  per  defcent.  The  jury  found 
cdfets  in  Shropfhire.  The  plaintiff  had  execution.  Lt  an  ejehnunt  £  389  ] 
brought  againft  the  plaintiff  in  the  fit.  fc^the  jury  found  that  the  land 
token  in  execution  defcended  to  J.  S.  in  tail.  This  finding  was  ad- 
judged void,  becaufe  contrary  to  what  was  found  and  confeffed 
pff^fo  ^  i^  £ci*  fa-  againft  him ,  and  leafe  was  made  to  [by] 

•II  hini* 


3^9 


Crlif. 


him  after  the  feu  fa.  and  therefore  he  was  conclncfed.  P^Iiii.  2a# 
in  Sir  H.  Wallop's  case^  cited  and  agreed  as  13  Jac  B.  R.  Cnnr« 
}ej*B  cafe. 

14.  In  replevin  the  defendant  fit  firth^  that  theplmntijf  held  tbe 
.  imnds  h J  fealty  y  and  the  t^nt  of  \is.  4  a.  and  an  herhtf  tsfc*  apon  every 

ulienatun  wthout  notice ;  and  fo  juftified  the  taking  for  an  heriot* 
^hs plaintiff  confeffes  the  tenure  hjfeahy^  and  1 2/.  4^,  renty  hut  denief 
the  heri&t  to  be  doe  upon  every  alienation.  A  fpecial  verdidt  found 
tie  tenure  to  be  by  fealty^  and  the  rent  of  '^s.  id»  and  an  heriotf  pay* 
mbk  upon  every  edienation  with  or  without  notice*  It  was  objedledy 
that  here  was  a  variatfce  between  the  avowry  an4  the  finding ;  for 
one  was  for  the  rent  of  12s.  4d.  and  the  jury  find  it  to  be  33.  i£ 
But  both  parties  having  agreed  in  the  pleading  that  the  rent  was 
I2s.  4d.  the  Court  were  all  of  opinion,  that  judgment  be  gtveit 
for  tlie  defendant ;  for  as  to  what  is  agreed  ill  j^ading,  though 
ihc  jury  find  otherwife,  the  Court  is  not  to  regard  it ;  and  here 
the  fttbftance  of  the  iifue ,  as  to  that  of  the  heriot,  is  well  found 
for  the  defendant.  2  Mod.  4.  Hill.  26  &  27  Car.  2.  C.  B.  Wilcox 
T.  Stf  F.  Skipwith. 

15.  In  adion  on  the  cafe  againft  the  {htriff  fir  en  efeape,  the 
plaintiff  declared  that  the  defendant  arrefkd  L.  at  the  plaintiff  t  fidt^ 

S.  C.  ac-     by  a  latitat  fued  out  %\  J^^.y  &c.     The  jury yiM«^,  that  it  bore  tefte 

cor*n^y.— '  28  November  bifore  ;  but  in  truth  was  taien  out2i  January  fothw^ 

o!"s.*c!ac-  *^<S^'     ^*  ^^*  objefted,  that  by  the  law  it  muft  be  iaid  to  be  takea 

cDcdifigiy.     out  when  the  teile  is,  and  that  where  the  parties  in  pleading  have 

agreed  a  point  certain^  the  jury  is  eftopped  to  find  the  contrary* 

Pcmberton  Ch.  J.  faid,  the  co«irfe  of  the  Court  is  to  tefte  latitats^ 

taken  out  in  the  vacation,  as  of  the  term  preceding:,  and  he  might 

have  declared  of  a  latitat  fued  out  21  Jan.  and  tefted  28  Decern-^ 

ber;  and  if  fo,  furely  the  jury  may  find  the  whole  matter,  and 

there  is  Veritas  legis  and  Veritas  fa^;  and  fo  fiidgment  for  the 

pfoinaff.    Vent.  362.  Hill.  33  &  34  Car.  2.  B.K.  Walbui^h  n 

Sakonftalt, 


«  Ja.  T47- 
PsTch.  33 
Car.z.B.R. 


■* 


Kerf-  69; 


Trials  p«r 
Piw,  %%i. 


(S.  V)  Verdid.  How  the  Jury  mttyfndtht  Vcrdi£t. 
jind  what  fhall  be  intended.  \^Not  by  Argununt^ 
but  diredlLy.J 

[  I .  tF  the  ifTue  be  whether  where  a  copyhold  is  granted  to  '^for  the 
■*  Fives  of7.f  he  who  diesfeifedy  tsfc.  ought  to  pay  a  heriot  by  the 
cuflom  of  the  manor  time  out  of  mind,  &c.  and  the  jary  find  that 
there  never  was  granted  fich  cfiate  within  the  manors  this  is  not  well 
found,  becaufe  it  //  only  an  argumentthaii  no  heriot  ought  to  be  paid 
by  the  cuftoia;  but  tney  ought  to  find  it  direflly*  Mich.  15  Ja* 
B.  R*  betweea  V&n  aud  Howei^  adjudged.] 

f  2.  So  if  the  ifiue  be  wlgther  by  the  cufkm  of  the  manor ^  a  copym 
hold'  may  be  granted  to-  '^for  the  lives  rf  2,  and  they  fiiid  that  by  the 
cufiam  it  may  Be  granted  for  3  lives  ;  this  is  not  well  founds  becaufe 
it  is  but  by  an  argument,  that  xnafinuch  as  a  greater  eftate  may  be 
granted^  this  which  is  a  lefs  eilate  may  be  gf aiited.'  ISGiiTi.  15  Ja. 

19        •*  B,R, 


B.  R*  VSH  iNp  H^i^EUr^  ad^dgpd.    And  i^  oev  ¥C&ire  facias 

[3.  &  if  the  iflue  be  Vfh^hfr  by  the  afitm  tifthe  mamr^  a  cofy^  Trials  per 
^4  WAj^  ^  gfan^ed  in  iaiU  m4  t^  yxtj  fad  that  it  may  he  iranui  P«>>  2^^* 
^j&^i  this  is  not  good,  bee^uie  it  Is  ooly  by  ^urgumexit,  lifich*  xj  (^77«27<0 
Ja*  B.  R.  in  Yek's  cisEi  by  Hoiighton.] 

i4.  In  debt  upon  dltgathm^  if  dmtidaat  ftys  that  he  mtas  a  lajmani  Tfft«U  per 
XKf  ktt^ed^  and  it  nvaji  reaa  to  him  iu  liiu  of  acqmUana^  and  P'WU^i*) 
jf^  not  hii  deed^  and  the  yxvfjiad  that  th$  drfendant  kntvf  nvM  that  it  ^^"^ 
fvas  an  obligation^  and  that  he  nuas  obliged  in  the  fame /twtf  and  that 
it  was  his  will  to  be  fo  obliged  i  this  is  not  a  good  verdi^i  becaufe 
they  ought  to  find  precife^  whether  it  be  his  deed  or  not.  3  }!•  5« 
Verdia,  3.  per  Curiam.] 

[5.  la  aa  a^ioa  of  dibtfor  20 /« if  the  defendant  pleads  quod  Trt«isp9 
Iplvit  the  %oL  and  the  ifltie  is  whether  he  faid  it  or  not,  and  the  ^^^^>  ^^h 
nferdiSt  is  that  he  owes  the  %oL  this  i$  not  good,  becaufe  it  is  but  by  rJik  i^,^, 
s^i^npi^nt.    M.  13  Jsu  B«  &»  b^tvccA  £Uugh(  amp  ?mLU?s,  ad<r  257.' pi.  46. 
judged  in  writ  of  error.!  ^'  9/  **' 

•'      ^  "*  cordinglv; 

904  fa  a  Jndgioafit  fivqi  In  ».  iMenar  ^opyt  wn  iBWtW*         'niinS,  C.  cited  bp  VauglisnCk.  |. 
Yaus^.  75*  ia  UiA  cafe  of  ft^we  ? •  |I«j|ti4i|toi|. 

<$.  In  ?  j^f/a;^  impejiit  it  was  refolved  ^nd  agreed  by  all  ixpon 
^idence  ^t  bars  that  if  a  fpecial  verdifl  finds  an  itifiru^nent  under 
the  feal  of  the  bijhop^  Upon  which  was  indorjid^  that  the  reCgnation 
was  acknowledged  and  accepted  by  the  bi(hop>  y^t  that  is  no  abph- 
fute  finding  tHat  it  was  a  refignati9n  ia  fa£to.  Ngyj  147.  Smith  v- 
Foaves. 

7.  If  thp  jury  in  the  verdjfl  tak?  upoi)  them  to  collcS  the  contents 
of  a  deedj  and  alfo  by  the  fame  YCxd'iStfind  the  deed  in  hoc  verba^ 
Ijhe  Court  is  not  to  regard  their  coUeQion^  but  the  deed  iticl^ 
Vaugh.  77.  in  cafe  of  Rowc  v.  Huntington, 

(T.  f )    How  tHe  Jury  jnay  fiad  the.  V^rdi^ 

£1.  |N  v^efftfe^  if  the  jury  ^tiA^thaf  the  d^end^nt.is  tenantf  em4  M«.  4]r« 
*  that  he  diffetfed  tke-  plaintiffs  this  i^  fi|ffici<nt,  wi^hoMt  find*  ^^'^ 
Sag  that  the  pla^tiff  was  feifed  and  dificifed^  and  without  ftndiBg  v.  Wctrr 
ijbat  the  defendant  is- tenant  of  the  fvankteiicflfte nt ;  fpr  it  cannot  b^  s.  c.  ac 
jiptepdod  iha^  he  is  tenant  by  fts^feut^  mefchant^  01^9  &c.  or  othei^*  p^^"',*;'^ 
wife  but  of  the  franktenemeat.    M.  38^  3j;i£iiz.  jB»  R.  between  s^c.'  ac^ 

VTSST  ANO  A(l0l7M«9M>  adjudged.]  *  vxUi^^ 

Cio.  £.  4^^ 
pi.  14.  9.  C.  accordingIy.»»GoIdfb.  92.  p!.  5.  9.  C.  but  9.  F.  dMt  not  appear.-^— 1«.  \\x.  pi.  i&f« 

S.  C.  but  8.  F.  does  not  lypcar... J^  SSL  pL  ixa..  S.  C  hutaot  S^  F.--«x3  Le«  aax.  pi.  a^p* 

9*  C.  but  not  S.  P. 

Ajwry  jn  <i^«r  majfty^  th^tfeJftJ  and  ff'J/c'feJf^  tf  the^  will ;  iitf  jftUgtfiy  the  mattgr  aft  iMfsr»  mni 
tontiude  ufoft  tbefnfin  and  tiij/tijh,  there  ihe  juftieet  Jhali judge  vfm  all  the  matter^  attd  not.  upon  the  OMm 
eitffivi^  ao4  fq  the  anclufiorefa  verdia  dies  not,  vfohe  the  premfa^  at  it  might  w^pm  a  plea  pka4<4« 
^u  Vodia,  pi.  41*  cittt  TAAS'.  17.^*61.  Wa.Ter,^&c.  pL  %u  cUn  S.  C.-*<lbta.  pl.46.  cltaa  5.  Ck 

[2.  In  aji  a^ffi  of  a  renUfecJt^  if  upon,  tto  tort  pleaded,  the  jury  find  C'o-C.  jaoi 
that  the  J^laini^dermndcd  ih  rent  of  the  d^endant^  and  the  defendant  SiVdre-^ 

denied 


;{;  $go  Ctiaf. 

tfAixiion ;  Jenied  to  paj  it,  andji  Sffi^id  theplami^\  this  is  not  a  good 
jnJ^Crooke  jjfj^  fQ^  if  dcm^tnd  was  made  out  of  the  land,  then  the  denying 
^Court  ^^  ^^  ^^^  ^"7  ^^^^'^  \  ^^d  inafmuch  as  the  aflife  has  found  only  a 
^nid  in-  demand  and  denial,  and  concludes  et  fie  difleifivit,  *this  conclo* 
tna  it  was  £q||  ^j^ll  be  taken  to  be  made  upon  the  premiiies,  which  is  not 
vpon  the  ^^^  found>  there  not  being  any  demand  upon  the  land  found,  and 
bods  but  therefore  it  ihall  not  be  intended  by  the  fpecial  conclufibn  upon 
?'«®^''3  the  prcmifes  that  it  was  upon  the  land.  Mich.  14  Car.  B.R.  be- 
i^Ai^,..*  twcen  Morris  and  Price,  per  Curiam  pncter  Croke,  adjudged 
To.  413.  pi*  in  writ  of  error  upon  a  judgment  at  the  grand  feffions  in  Waless 
V^;  ^*  *^  and  the  judgment  rcverfcd  accprdmgljr. J 

See  (Y.  f )  pJ- »•  ^'C* 

I-  -'^-  ■»  [3.  But  if  they  had  found  generalh  that  the  defendant  SffUfed the 
fcU  694.    plaintiffs  this  had  been  a  good  verdifb,  and  ail  circumftances  and 

"^^  ^  matters,  as  well  the  demand  upon  the  land  and  denial^  as  all 
other  things  neceflary  to  make  a  difleifin,  Jbail  be  intended  as  was 
held.] 

Trjib  par         [4,  In  trejpe^s  fir  taking  and  cutting  ef  leather^  by  which  it  be* 

UtS.)'^  cam^  pf  no  ralue^  if  defendant  juftyies  by  firce  of  the  Jtatute^  as 
Jearcber  in  a  tiUi  fcilicet,  that  he  fearched  it,  and  for  the  better 
iearching  of  it  he  cut  it  more  fcrutatorum,  without  other  da- 
mage to  it ;  and  the  plaintiff  replies  to  It,  that  be  cut  of  bis  own 
wrongs  without  that  that  be  cut  it  more  ftrutatorumy  &c,  upon  which 
ifliie  is  joined,  and  the  yxrjfind  that  be  cut  it  of  his  own  wrong  fi 
as  the pteintiff  has  declared:  this  is  not  a  good  verdi£l,  becaufe  it 
is  not  any  anfwer  to  the  ifliie,  but  only  hy  argument.  Mich.  1649* 
between  Howes  and  Blanchard  adjudged,  in  a  writ  of  error 
upon  a  judgment  in  Norwich,  and  the  judgment  there  given 
rererfed  accordingly  for  this  error.  Intraturi  P^  ti  Qaroli 
Rotulo.  aao.] 

In  trefpafs,  the  defendant  fatd  that  the  plaintiff  held  of  A.hj 

^tfs  bmnagCf  andfmt  <f  courts  and  10/.  rent^  payable,  &c.  and 

for  the  homagei  fealty,  fuit,  and  the  rent  arrear,  be  as  bailiff  dif' 

trained  i  the  plaintiff /aid  that  be  held  byfealij^fmt  offourtf  and  9  /• 

refft,  aifyue  hoc  that  he  held,  &c.  in  die  manner  as  the  defendant 

alfeged )  and  the  other  e  contra.     And  it  wzzfiund  that  the  plain* 

tiff  held  bjfeahj  and  9  /.  and  not  ht  homage  and  fuit.     But  Brook 

fays,  it  feems  that  the  verdiA  ought  to  have  been,  that  he  did 

not  hold  by  homage,  fealty,  fuit,  and  los.  rent,  prout,  &c*  for 

this  is  the  iflue.    Br.  Bar,  pi.  73.  cites  9  H.  7.  12. 

Jcnk.  131*   '    6.  B.  fiijed  of  a  manor,  purcbafes  fome  tetumeies  lying  J^rfim  in 

tb'i^i/k^   ^^^  common  fields,  &c.  held  rf  the  f aid  manor y  and  afterwards 

tfCcnlt  to   fi^l^  the  manor  to  W*    The  manor  defcendedfrom  W*  to  bis  2  daugb* 

ind  what      terSy  who  brought  a  writ  rf partition  if  the  inanor.     It  was  very  li^ 

J^id**!  fi^^^  to  find  out  the  extent  of  the  manor ,  and  to  diftingmfb  it  from  the 

chafed  with-  tenancies  purcbafed  in.    The  juftices  were  of  opinion,  that  the 

In  the  ma.    jury'fliallbe  difcharged  in  confcience,  if  they  make  partition  of 

^i^tfeM/  ^^  niuch  as  prxfumitur  &  dignofcitur  per  prxfumptiones,  &c. 

^erifimUia     what  was  the  manor.     And  though  none  of  the  parties  ha4 

V  fnhiH'  given  evidence^  ^et  they  are  eompellable  to  make  partition  at 


fA 
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Aeir  peril;  tad  tbe  teW  and  the  Court  muft  neceflslrilf  be  fervtd«  to  ind  the 
D.  26$.  b.  266.  a.  pL  5,  6.  Midu  9  &  10  EIub.  .  ^^/^" 

circumftancesy  tnd  kave  it  to  the  Coun }  f«r  it  it  t  matter  of  iaft»  and  tbe  jviy  o«sht  t9  ^vc  a  fpecki 


7^  In  dfbt  tarn  quafftf  on  the  ftatute  i  Jac.  cap.  21.  fir  cutting 
9ais  unfeafonabljf  on  not  guilty y  and  Terdi£i  for  the  plaintiff,  it  wias 
excepted  in  arreft  of  judgment,  that  the  jurjfiund  the  value  ef 
each  tree  6  s.  Sd.  but  did  not  call  up  the  fum,  Sed  per  Curiam^  in 
thia  ifiue  it  is  needlefs  \  but  bad  the  ijfue  been  nil  debety  the^  muft 
.caft  it  up,  and  not  leave  it  to  the  Court.  Keb.  835.  pL  id. 
HiU.  16  &  17  Car.  a.  B.  R.  The  Duke  of  Norfolk  and  John^ 
Ion  V.  Smith. 

8.  The  legal  verdi^  of  the  jury  to  be  recorded,  it  finding  fir  [  39a  J 
the  plaintiff  $r  defendant  i  what  thej  anpwer,  if  afted  to  que/nens  , 

concerning  fome  particular  fa&,  Is  net  of  their  verdid  efientially; 
nor  are  they  bound  to  agree  in  fuch  particulars.  If  they  all  agree 
to  find  their  iflue  for  die  plaintiff  or  defendant,  they  may  d^er 
in  the  motives  wherefore,  as  well  as  j^uclges,  in  giving  judgment 
for  the  plaintiff  or  defendant,  may  difo  m  the  reafons  wherefore 
they  give  judgment,  which  is  very  ordinary.  Vaughn  150,  in 
BuflieU's  cafe. 

p.  The  jury  may  find  the  defendant  guilty  of  part^  and  not  guU^ 
efthe  refiy  or  may  find  the  defendant  gwhy  oftbefaSl^  but  vary  in 
the  manner.     2 II.  Hift.  PL  C.  301,  302. 

10.  In  fuch  cafe  where  the  inqueB  may 'give  their  verdiff  at  large^ 
if  they  will  take  upon « them  the  knowledge  of  the  law  upon  the 
matter,  they  may  give  their  verdiff  generally,  as  is  put  in  their 
charge.    Trials  per  Pais,  255.  .  ^ 


(U.  f )    Verdid.    How  the  Jury  may  find  their 

Verdift,     [Uncertainly.'] 

f  I.  |N  trefpafi  of  battery  in  A.  if  the  defendant  pleads  not  guilty,  W*  per 
*  the  jury  mall  not  be  received  to  give  their  verdi£k  that  be  is  f^g  J*^* 
not' guilty  of  the  battery  of  him  in  A.  but  ought  to  find  the  matter 
fpecially,  or  to  fay  precifely  that  he  is  not  guilty.     7X  Aff.  62.3 

[2.  In  a  writ  of  dower  of  one  mtjfuage  and  one  garden,  if  the  de^ 
fendant  pleads  never  feifed  that  dower,  (^c.  and  the  YxTyfind  that  the 
baron  of  the  demandant  was  feifed  ofthefaid  mejfuage  ana  garden,  t9t» 
eept  fo  much  thereof  as  J.  S.  had,  &c.  this  is  not  a  good  verdi£l, 
becaufe  it  does  not  appear  how  much  of  the  land  J.  S.  had, 
and  fo  merely  uncertain  of  how  much  judgment  (hall  be  given. 
M.  40,  41.  £1*  B.  R.  between  Pope  and  King  adjudged,  in  writ 
of  error.} 

[3.  If  a  refceit  be  counterpleaded  that  the  tenant  has  fee,  upon 
which  they  are  at  iiiue,  the  jury  csumotfind  that  the  tenant  has  noi 
fie  without  finding  what  efiate  he  has.     28  E.  3.  95.  adjudged.] 

[4.  In  an  adlion  of  debt  upw  an  obligation  againfi  an  heir,  if  de*  Tnah  p^ 
fendant  pleads  that  he  had  mdhing  by  defient  infie^  and  plaintiff  i^^^i^T^f^ 

replies 


I*  <^-^--*-  n^&y  t&ct  ^  bod  by  ^^fc^At  hi  fee  irW;9  £iffir  dr  j&^  if  omt^ 

f^*^^l  and  the  yxrfjfind  that  he  haddiverfe  bmii  ^  fie  bj  dtfant ;  dlis  k 

St  c.  tr.  a  good  YerdiAy  without  finding  what  lands  he  had  by  descent  ^ 

ttrdmgijf ;  fg^  it  is  not  material,  inafinuch  as  for  the  falfe  plea  of  the  heir  a 

iiadi  that'u  general  judgment  is  to  be  given  againft  him^  without  having  any 

mcuttr  hat  regard  to  the  aflets^    M^  1 3  Ja.  JSl  R.  between  EvEtr  iiND  SuT« 

•ffct^y  hut  cusFB  adjudged  in  writ  of  error  .1 

vio/itf  ^  thisiioii  gooi*    Iki4.  Aq|t  ciltt  4oB.  t«  15*    Aa4 1» it  wmi^'b*'  V*  Cviaa* 

t 

Incertaib. 

^> M7-        [5.  lo  an  giOkne  jirnut  iff  5  ^rrr^r,  upon  not  guilty  pleadedi  7 

*  irf  the  \\ayfind  tie  defendant  guilty  of  entry  into  8  /tAr^j  rf  land  Mr- 
Pawlimo  eel  y  the  tenements  af ore/aid:  this  is  a  void  vcrdift,  becaufe  it  ii 
v.Bakkik}  not  certain  how  much  the  pieces  contain,  fo  that  execution  may 
Sd^r&Id  '^*'^^<*^  of  ^^^^^  ^  jJa..B.  between  Pawlih  anbDr- 
kim'r^ity    Rbdman  adjudged.] 

«f  the  leGdgc  j  and  for  thae  it  was  alfo  naught. 

♦  C  393  ] 

S.  p.  Co.        <S.  In  deht  they  were  at  ijfue  ageinjl  executors^  if  any  thing  wa} 

iapt^pio!  ^^^^  mains  ;.  and  the  jnry  found  that  they  had  enter  mains ^  hut  did 
net  py  tt  niohat  value^  or  bow  much ;  by  which  the  verdi£l  was 
held  void.  Br.  Verdi£l,  pL  65.  cites  40  £•  3.  15. 
Ciro.E.  1C3.  7.  Cafp,  &c.  by  the  fherifis  of  Norwich,  for  that  a  ca.fa.  was 
alittlffJ^'  rfp'r^fltJ  to  them  to  take  B.  and  that  they  20th  Feh.  made  a  warrant 
NoKWfcK  ^  3  fifjeants  to  take  him ;  and  they  by  force  thereof  took  him  on  the 
V.  Bt  AD-  26th  of  Feb.  and  that  he  refcued  himfelf  and  efcaped.  Upon  not 
5!ndA«  ^*  guilty,  the  yirj found  that  about  the  20th  xf  February^  Bcc.fuch  waf^ 
Coorthdd  rant  was  made,  but  not  on  the  20th  of  Feb.  and  that  the  ferjeants  by 
the  ▼»-      foirce  thereof^  about^  but  »af  on^  the  26th  of  February^  did  take  him^ 

f!oL^  ^^  ^  ^^^^  ^  '^'^"^  fi^efi^  r^MlSH^y  &<^«  I(  ^^  objefted  as 
whether  th«  to  the  verdid,  that  the  foundation  of  the  action  is  wrong,  and 
fdcous  was  the  tort  is  not  found  certain ;  for  it  is  fuppofed  to  be  done  circSt 
•ftlrl^dtx  ^^  >^^  ^^  ^^^  ^^  ^  February  \  which  might  be  after  the  26th 
fappofrd  !&  of  February  ;  and  if  it  was  any  day  before,  then  the  action  is 
the  detiarai  maiataiiuible,  but  not  if  after.  But  it  was  anfwered,  that  the  ver- 
hebeforethe  ^^^  faysquod  tuuG  &  ibidem  ieipfum  refcuflit,  which  muft  be  re- 
Ihit  com-  £srrcd  to  a  time  certain  before,  viz.  26  Feb.  And  judgment  was 
^'^^'^^  given  for  die  plaintifis.  Godb.  1 25.  pi.  145.  HilL  29  £iiz.  B.  lU 
Yarram  v.  Bradfliaw. 

S^  Forifnedon  ef  3  meffuages  and  certain  acres  ef  land^  and  fir  the 
fn^ffkages  they  were  at  iJfue  upon  a  nontenure  pleaded ;  and  the 
jury  fouud  ne  was  tenant  of  one  of  the  mefluages  and  net  of  the  other^ 
hut  (beweth  not  of  which  in  certain.  And  the  Court  held  that 
the  plaintiiF  at  his  peril  is  to  fhew  to  the  (heriff  what  mefluage 
k  was  the  jury  did  intend;  for  the  jury  is  not  lied  to  fet  bounds 
to  it.  Oro.  £•  265.  pi.  6.  Mich.  33  &  34  Eliz.  B.  R.  Scriven  v« 
Prince. 
GoMA>.iS8.       ^,  Ejeifment  of  j,o  acres  of  land  in  D.  and  S.  the  defendant  wai^ 

^'um Mne  fi'^ 4*'*y  *«  ^^  ^'^f  ^  i^^^  refiduum  not  guilty j  it  was  mbVcd 
^  that 


Ctiflt  1^1 

dat'  lias  xetilSt  was  tnmimn  im  nvbich  of  the  viOs  ihis  f  •  Bitei  of  Thomas 
iagp  and  therefore  no  judgment  or  execution  could  be  giv^  on  it  ^*  ^^^^r, 
for  the  plaintiff^  for  the  Jber^Jball  take  his  information  fnm  tbt  Md*tlia?i£ 
fartf^  for  what  lo  acres  the  verdifi  was  given,    Cro.  Eliz.  465*  pvty  at  hk 
idL  19-  Pafch.  38  Elia.  B.  R.  Portman  t.  Morgan,  ,  ^^^^ 

Aeriif  the  Afjox  kad,  ibr  wUck  be  liid  judgoMOG. 

to.  EjeSfnent  of  3000  acres  of  land  3000  flrri-j  9/ pqfture  in  IX 
fy  name  ef  the  mattor  wf  M.  and  5  cl^es  per  notnina^  &c  Upon 
notguiltj^the  yxry found  quoad /^  clifesofpajlurey  coniain'mg  by  ejiimation 
Sooo  acres^  not  guibyj  is^  quoad  refiduum^  tbej  found  matter  in  law^ , 
It  was  moved  that  this  finding  is  uncertain  of  how  much  they 
acquit  himj  and  the  finding  fecial  matter  quoad  refiduum,  it  is 
uncertain  %uiat  the  refidue  is^  fo  no  judgment  can  be  given  upon  it|  ^; 

and  of  that  opinion  was  tlie  Court ;  ai^  a  ven.  fac.  de  liovo  was 
awarded  to  try  the  iflue.  Cro.  J,  1 13.  pi  la.  Hill,  3  Jac  B,R* 
Woolmer  v.  Cafion. 

1 1,  An  a£Uon  of  trefpafs  for  a  trefpafs  in  WTs^Acre^  the  iuttak  Yehb  tt^ 
expreffed:  and  upon  not  guilty,  the  jury  found  the  defendant  ^*^*  |f^ 
guilty  quoad  medietaiem  acrst  pradidke^  without  any  certainty  of  and  per  lou 
nuUcb  moiety.  Arid  yet  rcfolvcd  that  the  verdiiSi  is  good  in  tre(pafs,  Cur,  pricker 
becapfe  damages  only  ,fhali  be  recovered.  Noy,  125.  Winkf-  fij"^^^^ 
worth  ?.  May.  have  h\i^ 

judgment! 
lor  if  he  had  laid  the  trelpaft  m'aif  acre,  aod  the  jvry  fcmnd  tt  in  a  foot  only  of  the  acre,  U  is  good  :  aoi 
the  fiadiiv^  it  here  only  in  the  moidty  of  the  acre  bounded  is  *  fu^ient  here.— -.^^Brownl.  21b.  S.  C« 
lo  toddcm  verbrs.  ■  Cro,  J.  183.  pi.i.  S.C.  accordingly. 

1 2,  But  otherwife  it  is  in  an  ejeBione  frnut^  becaufe  thete^  Vdv.  ti^» 
there  ought  to  be  a  certainty  to  make  the.  execution  ofii*^  And  Judg-  ^'^^  *»* 
ment  for  the  plaintiff,    Noy,  125.  Winkf  worth  v.*  May,  cites  coVdi„g^,-^ 

I  H.  7*  9*  ^*  Brownhxi4. 

S.  C.   and  S.  P,  accordii^* 

13,  &  in  the  nk^ety  of  a  manor.  See  i  £.  5,  in  the  cafe. of  a 
JUtistue.    Noy,  125,  Winkfworth  ▼,  May, 

.    14.  Debt  by  A^  executor  of  B.  againji  0.  as  executor  of  P.  who 

pleaded  that  B.  died  inteftate^  and  that  before  the  aBion  brott^t,  ad^ 

wUnfflration  of  bis  goods  was  committed  to  C  who  adminifieredf  and 

JUl  doth  :  the  plaintiff  replied^  that  P.  died  intefiate^  and  that  before 

uduuniftration  was  granted,  feveral  of  bis  goods  came,  to  the  hands  of 

tie  defendant^  wUci  be  as  executor  to  the  faid  P,  adndni/lravitf  fern 

editer  adujum  fuum  proprittm  difpofuit.     Upon  ifTue  .joined,  it  was 

fiisod  againft  the  defendant  in  the  £sjuniHve  as  it  wea  pleaded^  and 

•dodged  for  the  plaintiff;  for  the  point  in  iffue  is  dice£ll}^ottodf 

aiid  (o  withia  the  ftatute  of  jcofailes*    Hob.4p.  pL  54,  Triiu 

12  Jac.  Keble  v,  Oibafton. 

15.  Trejpaff  for  breaking  his  clofe,  depafcendo  averOs,  (viz.) 
equiSf  bobas^  vaccis,  &c.  The  defendant  pleaded  quoad  am  trefpefs 
cum  aliquibus  averiis,  praterquam  cum  duobus  fpadombm  CS*  tribus 
vaccis,  not  guUty  ;  and  as  to  them  h^jufiified  by  prefcription  fir  com^ 
won:  upon  iffue  joined  tb^  jixrjfiund  the  defendant  guilty  cum 
odiquibus  averiis  prout  ^  plaintiff  counts^  and  afleffsd.  damages,  &c. 

JK 


3H  fttfal. 

R  vm  ^gne^  /or  error,  that  the  vertfift  finding  the  defefidmk 

guilty  depafcendo  cum  aliquibtis  averiis^  mt  Jbewing  nohaty  is  un» 

certain  and  void  \  fed  non  allocatur  \  for  being  found  that  he  t^ 

guilty  cum  aliquibus  averiis  praeterquam,  it  is  as  general  as  the 

gounii  and  the  number  or  kind  of  the  cattle  is  not  material* 

Cro.  J.  66z.  pi.  13.  Hill,  ao  Jac.  B-  R.  Elfton^.  Durrant. 

sRoll.  Rep.       i6*  1*he  plaintiff  declared  ftpon  feveral  accounts  for  fevecal  goads 

S69.TAUS-  fold Jor  feveral f urns f  and  upon  feveral  retainers  to  do  work  amounting 

m"^di«-    i*^  we  whole  to  40/.  the  defendant  pleaded  nil  debet ^  and  the  jury 

Yo»,  S.  C.  found  quod  debet  30  /•  inde  Gt  quoad  refiduum  non  debet ;  and  upon 

«cc«rdingi]r»  error  brought,  it  was  afligned  that  the  debt  being  for  feveral  par- 

auEbTwr       ^''»  *"^  upon  fcVcral  retainers,  and  the  jury  finding  that  he 

hvtt  been     owed  30 1.  &:  quoad  refiduum  non  debet,  and  not  finding  fir  nvhicb 

%c€ial,  for     of  the  retainers  or  contraBs  he  isftill  indebted^  the  defendant  cannot 

4^^^^    ^ell  for  which  he  is  condemned,  and  for  what  he  is  acquitted>  lb 

i>r«hatiioc  as  to  plead  this  recovery  in  bar  to  other  a&on,  or  have  an  attaint 

ibicCoart    if  ij  £c  faifc  J    and  for  this  reafon  the  ju^^ment  was  rcvcrfcd* 

Pgy;„    Crp.  J.  653.  pK  I-  Hill.  20  Jac.  B.  R.  TrefwcU  v.  Middleton- 

l^Sgood or  M^ 

Jo»4'3y  17.  In  afftfcy  the  plaintifi^  demanded  rent  by  a  devije,  the  Jurf 

sfc.  and  fi'^^  arrearages  for  20  years;  but.  doth  not  Jay  when  the  devi/br 
jjoOpauit  died,  nor  any  time  or  feaft  appointed  for  the  payment^  and  thcre^ 
2!2'£^  force  the  verdia  is  clearly  ill ;  becaufe  the  time  of  the  devifor's 
SoBifor'  <ic2th  not  ap{)earing,  the  certainty  vl  the  arrearages  cannot 
tfotttgome-  be  known.  Cro.  C*  521.  pi.  21.  Mich.  14  Car.  B.  R,  Morrice  is 
*if^^\'  Prmce* 

|nMiS«Uy  f(K.cbl»rearott* 

18.  In  efeffment  upon  not  guilty  pleaded  the  yirj' found' htik 
guilty  in  tanto  unius  meffuagn  in  occupatione,  &c.  quantum  fleA  fuper 
ripcm^    AU  the  juftices,  except  Crawley,  refolved  that  the  ver^ 

[  395  ]  dift  was  infufficient  for  the  uncertainty  %  and  all  agreed  that 
there  is  great  difference  between  tref^afs  and^eEbnent ;  fbrfuch 
verdi^  in  trefpais  may  be  good,  becaufe  there  damages  only  are 
to  be  recovered,  but  in  an  eje£lmc;nt  the  thing  itfdf.  And  in 
the  principal  cafe,  though  the  certainty  may  appear  to  the  jury^  , 
yet  that  is  not  enough  for  the  Court  to  give  judgment  upon  \  fc 
oportet  quod  res  certa  deducatnr  in  judicium.  And  Crawley  J. 
agreed,  that  if  the  eje^iment  had  been  brought  de  tanto  unius 
mefliiagii,  &c»  quantam  ftat  fuper  ripam,  it  would  not  have  been 
good.    Mar.  97.  pi.  168.  Trin.  17  Car.  Juxon  v.  Andrews* 

19.  In  a  fpecial  vcrdi£l  in  trejprfs,  &c.  again/l  Sir  R.  Cox  Bo* 
<        roftetf  Jt.  dx  Efq^  and  others^  the  jury  find  R,  Cox .  Efq.  not 

guilty,  then  they  nnd  0  warrant  from  a  juftice  of  peace  eomtnantU 
tng  the  confiable-  to  arrefl  the  pUnnttff,  vittute  cujus  he  was  ar* 
teftedy  and  that  the  conftable  required  the  other  defendant  to 
aflift  him  to  convey  the  plaintiff  before  a  juftice,  and  that  they 
brought  him  U  the  cmfiaJiUrhaufe^  and  thatpradsSus  R^  Cox  Miles 
fenffif  the  cotj/hUe  and  commanded  him  to  put  the  plaintiff  in  the 
Jlachsy  whereas  there  was  no  fuch  peribn  as  pracdidus  R.C^x 
Miles  mentioned  before  in  the  lecord,  tfsi   ti^ere  is  another 

R.Cos 
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R.  Cox  Efq»  this  makea  the  verdift  very  uncertain.  Vaugh.  r  1 1. 
Pafch.  19  Car.  2.  Stiles  v.  Cox  &  ah  * 

2o.  InMiiment  for  uftng  a  trade  for  3  months  from  fuch  a  day  to 
fuch  a  day,  not  having  fervcd  7  years,  &c.  Not  guilty  was  pleaded^  ,  • 

and  the  defendant  y^2//i</  gtMtyfor  one  month,  and  acquitted  of  the 
reft;  and  it  was  moved  in  arrel^  of  judgment,  that  it  was  uncer^ 
tain  for  which  of  the  3  months  he  was  found  guilty ;  and  therefore 
the  defendant  could  not  plead  this  convi£lion  in  bar  of  another 
indi^iment  for  the  fame  ofience.  But  per  Cur.  'he  may  plead  a 
convi£tion  for  one  month,  abfque  hoc  that  he  was  guilty  in  any 
other  nionth.  Et  judicijum  pro  rcge*  xa  Mod.  561.  Mich.  13  W.  3. 
B«  R.  Anon. 

(U.  f,  2)     Verdid  Special.     [Good  or  not.]  foi.  695. 

[l.  |N  qfftfe  if  the  jury  fnd  that  the  defendant  difeifed  the  pldn^  Ma-43k.pl. 
^iffi  ^ifi  verba  contenta  in  ultima  voluntate  JV,  M.  do  ghe  a^^Vdin^lT 
and  convey  a  lawful  efiate  from  W.  M,  to  R.  M.  and  they  find  th/  %nA  that  the 
words  contained  in  the  vnllt  but  not  the  will  itfelf;  by  which  that  ▼««'<J«^  *» 
D^hich  follows  after  the  (nifi)  is  not  fufficicntly  found,  inafmuch  fo"u™^ 
as  the  Court  is  to  adjudge  upon  the  will  itfelf,  and  fo  all  this  is  the  point* 
void ;  yet  tlie  firjl  part  of  the  verdiB  Jball  fland;  for  by  this  it  is  ^^  ^*'»*^'» 
fufficiently  found  that  the  defendant  diiTeifed  the  plaintiff,  and  fo  chvgedlvjs. 
the.  nugation  after  fllall  not  hurt  it.    M*  38,  39  £1.  B.  R.  between  the  feifin 
West  AND  MouNsoN  adjudged.]  tnddiffciiio. 

480.  pi.  14.  S.  C.  and  jadgment  affiriped,  with  the  aflent  of  Gawdy  J.  though  he  faid  he  always  held 
die  vcrdiA  imperfed^i  and  that  no  judgment  ought  to  be  gWen  upon  it ;  for  the  jury  intended  not  to 
find  the  one  part  without  the  other  \  and  that  it  is  not  a  perfed  verdift  \  for  it  is  aU  in  one  intire  fen« 
fence;  and'fo  they  ought  to  have  adjudged  upon  all  together,'  and  is  not  like  the  cafe  in  D.  372* 
13  EUs.  for  there  was  an  abfolute  ▼erdi6l  sivcn,  and  that  which  came  after  was  idlC|  ■  Poph.  x  lo. 
S.  C.  accordingly,  and  judgment  affirmed  by  tlie  opinion  of  the  other  3  judges.  But  it '  Teemed  to 
Popham,  that  if  the  verdiS  had  been,  vis.  if  the  words  of  the  will  do  not  pa(s  the  land,  then  that  he 
difleifed,  and  if  they  pafs,  then  that  he  did  not  dilTcife  \  there,  if  the  words  pf  the  will  be  not  found, 
the  Terdid  had  been  all  imperfect ;  but  here  the  verdi^  is  full  and  perfc£t  before  the  nifi,  &c,  Ail4 
tbocfbre  the  judgment  was  affirmed. 

[a.  In  a&ion  upon  the  cafe^  and  non  affumpftt  pleaded^  if  the  .  [  396  J 
jury  finds  that  the  defendant  non  affumpft^  notwithjianding  if  the  2.  D.  37a. 
witneffes  H.  and  W.Jay  truey  as  we  think  they  do,  then  we  find  that  Maif.  pl.7. 
ihe  defendant  did  affumey  Isfc.  and  refers  it  to  the  Court,     This  laft  of^LD!^*** 
is  void,  becaufe  it  is  not  dire£Uy  U)und ;  and  yet  the  firft  part  Sakds  v. 
fliall  ftand,  and  is  a  perfedl  verdifi:  for  the  defendant.    D.  22,  ^''^^ 
^3  El  372.  7.    Per  Curiam.]  v^u^Le 

produced  as  a  witnefs  proved  the  matter  funy3  but  the  jury  gave  the  %'erdifi  in  the  like  manner, 
vis.  if  the  faid  witnefs  has  faid  truth  3  otheiwife  we  find  for  fuch  an  one.  This  was  adjudged  a  void 
fVdia* 

[3.  In  fcire  facias  agarn/l  the  executor  of  J.  S.  if  plaintiff  declares  See  (Y.  f ) 
s^/f  a  judgment  hadagainJH  %  S.  and  that  he  was  taken  in  execution  ?lj*\^',^* 
by  forte  of  a  capias  ad  fatisiaciendum,  and  died  in  execution,  upon  s.  c^._^— * 
which  they  are  at  iffue,  and  the  jiXTjfind  that  he  was  not  taken  in  M0.857.  pU 
execution  by  force  of  a  capias,  but  that  he  was,  taken  upon  the  fame  ''77'  F®'- 
judgment  upon  an  alias  capias^  andjhews  all  the  particulars,  and  re*  §  c.  ^1 

'        Vol.  XXI.  F  f  fers,  ' 
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cordizcly.—  fers  to  tie  opinion  of  the  Court ^  &c.  thii  i$  a  good  Tcrdid,  and  all 

fc^s*^^'  the  vcrdid  is  referred  to  the  Court,  and  the  firft  part  fliall  not 

■cimUng<y  4cftroy  the  laft  part.    Tr,  13  Ja.  between  Foster  and  Jackson 

i*4BrowiiL  adjudi'ed.l 
Sii,S.C.  •**>•* 
Cut  I  do  not  obfenre  S.  P. 

.te  (C.  g)         [4,  In  ejeSlione  firm^  of  a  leafs  for  years  of  20  acresy  if  defend* 
(1.13.  SX-  2XitpUads  fum  dim^t^  and  the  jury  frid  quod  difnjfit  10  acres  mlj^ 
and  the  cbncluCon  of  the  verdidl  is  etftfuper  totatn  materiam  curue 
videbitur  quod  defendens  dimiftt  20  acres ^  tbeti  they  findy^  the  plaits 
tiffy  and  if  not ^  then  for  defendant  ^  this  is  repugnant;  and  ^  the 
▼erdi^  void  in  all.    F.  43  £1.  B*  R.  between  Brown  and  M£R&* 
DiTH  adjudged.] 
Cxo.C.iio.       "[j.  In  aSion  upon  the  cafe  upon  a  promtfey  if  defendant  pleads 
pl.4-  S.C.  ^^  a/Tutnpfiu  and  mryfnd  for  the  plaintiff^  and  a/Teffrd  17/.  6s.  Sd, 
for  damages,  Jolvend.  sn  tincftone  Jt  per  legem  terra  Jieri  pot  eft ^  and 
for  co/ls  6  s,  Zd.  and  judgment  given  for  the  plaintiff  to  recover  damna 
pradiHa  per  jurat  ores  prxdicios  in  forma  prsedida  affejja  nee  nou 
59/.  de  incrementOf  i^c,  in  ioto  '^61.  i2/«  4a.  this  is  a  good  judg- 
ment \  for  when  the  jury  find  that  the  defendant  afiumed  modo  & 
forma,  ahd  taxed  damages  and  coils,  the  verdid):  is  perfect,  and 
then  the  words  (folvend.  in  tin£^iohe  fi  per  legem  terrae  fieri  poteft) 
are  void,  and  cannot  bp  per  legem  tcrrae.    Tr.  7  Car.  B.  R.  be- 
tween ViLLEs  AND  Taylor  adjudged  in  writ  of  error,  I  being 
for  defendant,   and  judgment  given  in  Exeter  affirmed.     HilL 
'   5  Car.  1204.]* 

[<5.'In  an  aflion  upon  the  cafe,  upon  apromife  that  inconfidera* 
tion  of  £^d.  the  defendant  afiumed  to  give  to  the  plaintiff  /^oL  and 
upon  non  affumpfit  pleaded,  the  jurj  found  a  fpecial  verdici  in  this 
manner,  (videlicet,)  if  the  law  will  that  the  jurors  fbaU  give  damages 
to  t^al.  then  they  affefs  damages  to  40/.  hut  if  the  law  will  that  they 
may  give  damages  at  their  will,  then  they  affefs  damages  to  3  /.  and 
no  more }  this  is  not  a  good  verdicl,  becaufe  they  c5ught  to  aflefs 
the  damages  in  certain.  P.  40  £1.  B.  R.  adjudged,  and  new- 
venire  awarded.] 

[7.  In  an  information  upon  the  ftatute  of'^^  EL  cap,  11,  for  dying 
with  logwood,  by  'which  he  is  to  lofe  20 1,  for  every  offence,  and  upon 
not  guilty  pleaded  ht /ih  found  guilty  for  ufng  it  againft  the  fta- 
tute ^r  40  days,  by  which  he  lofes  this  is  not  a  good  vcr- 
dift,  without  finding^ir  hw  many  times  he  ufed  it,  inafmuch  as  he 
is  to  lofe  20 1.  for  every  time.   P.  12  Car.  B.  R.  between  Latham. 
C  397  ]  AND'  Snelson,  by  Juftice  Jones ;  this  exception  taken  after  ver- 
dift  for  the  plaintiff.] 
Hob.  89.  pi.       [8*  In  an  adion  upon  the  cafe^  upon  a  promife  to  pay  a  certain^ 
'*t'  ^q^  f^^fi^  dying  of  cloth ^  if  non  offumpfit  be  pleaded,  and  the  yivjfind 
I— !jeok.   fi^  P^^^^W^   ^^  ^!^^  damages  occaftone  debiti  pradiBi,  where  it 
i>97-F**54-  ought  to  ^^  oiccafione  non  performationis  ajfumptionis  preediB^y  yet 
it  is  a  eood  verdi£l ;  for  it  was  a  debt,  and  a  promife  implied  upon 
it.   Uobart's  Reports,  122.  between  BAtLE  and  Gird  adjudged. J 
9.  In  all  fpecial  verdid\s»  the  judges  will  not  adjudge  upon  ani 
•    welter  of  fad  tat  what  the  jury  declare  to  ke  true  of  their  own  find* 


\n^^  and  therefore  the  judges  will  riot  adjudge  upon  in  m- 
Tqiilfu'iony  or  aliquid  talc  found  at  large  in  a  fpecial  verdift ;  for 
their  finding  of  it  is  not  an  affirmation  that  all  which  is  in  it 
is  true.  Rcfolycd,  ^  Sid.  86.  Trin.  1658.  B.  R.  Street  v.  Ld* 
Roberts. 

10.  It  18  a  certain  rule  in  all  fpecial  vetdifts,  that  if  the  jury 
Jind  iht  point  in  iJTnfy  and  only  put  afptcial  doubt  to  thi  court  in  mat" 
tcr  oflaiUy  it  is  a  good  verdi£t  5  but  if  they  do  not  find  z.fufficient 
matter  of  faci  to  bring  light  enough  to  the  Court  to  refolve  that  doubt, 
then  it  is  an  imperfedl  verdid,  and  an  immaterial  iJTuey  and  ^ 
venire  facias  de  novo  fliall  be  awardedi  This  rule  is  founded  oA 
undeniable  authority,  and  on  clear  and  evident  reafon,  becaufe 
the  jury  are  judges  of  the  faft,  though  the  judges  are  to  judge 
and  determine  the  law  arifing  on  that  fadi: ;  now  the  jury  being 
judges  of  the  fa£k,  they  in  finding  the  gift  of  aflion,  have  taken 
upon  them  to  find  evefy  thing  that  is  neceffary  to  make  the  dc;* 
fendant  guilty,  if  the  point  of  the  law  be  refolved  for  H^t  plains 
tiE     G*  £qu.  Rep.  255^  256.  Lodge  Vi  Jennings. 


(U.  £  3)     Verdift  Special.     In  wKat  Cafes  and  Ac^ 

tions  it  m2iyh€ given. 

1.  1^  replevin  of  a  trow y  viz.  afow  and  ^  pigs ^  as  to  the  fow  he  Br.Verdid* 
•^  avowed  for  damage feafant^  and  to  the  pigs  that  he  ncprift  pas^  &cc^  p'.^?..  atci 
and  the  iflue  to  the  tronv  fund  for  the  avowant  $  and  to  the  pigs  it  Br.  Repie-  * 
Kuas  found  that  the  trow  was  with  pig  at  the  time  of  the  takings  and  vin,  pi.  41  • 
in  the  poffeffton  of  the  defendant  farrowed  the  pigs  ;  and  upon  this  the  c'f^sS.C^ 
plaintiff  recovered  damages  for  the  pigs,  and  fo  this  makes  a 
taking,  &c.    Qusere  if  the  fow  was  not  with  pig  at  the  time 
of  the  taking.     And  fo  fee  verdifk  at  large  upon  this   general 
iflue,  and  fo  it   may  be,  as  it  feems,  upon  every  general  ijfue* 
Br.  Verdid,  p).  59.  cites  i8£«3.  48.  and  Fitzh.  Replevin,  3 4« 
and  12  £.  4.  15. 

2.  In  afiife,  demife  ivith  warranty  of  ancefor  collateral  was  pleaded^ 
and  for  the  ill  pleading  the  afftfe  was  awarded^  which  found  the  cir-^ 
€umjlancesj  and  that  the  anceftor  warranted,  &c.  And  per  Bancke 
J.  becaufe  th^  plaintiff  was  difabled^  and  the  affife  was  not  charged 
ftpon  this  warranty^  therefore  the  finding  the  warranty  is  not  good* 
Br.  Vcrdid,  pi.  32.  cites  22  AfT,  37. 

3.  In  affife  of  rent^  the  defendant  pleaded  hors  de  fon  fee^  &c.  Br.  D<hver, 
and  the  others  that  within  his  fee  prift ;  and  it  was  found  by  P'*^**  ^*^ 
Verdid  at  large,  that  the  land  was  given  to  one  in  fee^  and  after 

he  gave  it^  rendering  fervices  and  6  tHarks  per  ann,  and  after  ihi 
fame  donor  brought  writ  of  cufloms  and  fervices  againfl  the  tenant ^ 
4ind  releafed  the  fervices^  referving  the  6  marks  and  one  mark  tpore^ 
tmd  the  affife  was  of  7  maris  rent,  and  the  plaintiff  recovered  j  [  398  ] 
quod  miror,  upon  this  iiTue,  that  verdi<9:  at  large  was  fufiered  ^ 
^  it  is  a  plea  in  tar,  and^mt  to  the  affife.    Bft  Verdift,  pi.  37, 

dt€g  %6  AS.  37* 

r  f  a  '4.  Where 
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4,  Where  tKe  tenant  pleads  in  bar^  that  ne  unquesfei/ie  qui  dower f 
tec.  the  jury  may  give  a  vefdi£l  at  large ;  and  fo  they  did.  Quod 
nota ;  for  thh  is  a  general  ijfue^  and  upon  this  a  verdi^  may  come 
at  large.    Br.  Verdid,  pi.  40.  cites  28  Aff.  4. 

5-  Trefpafs  de  parco  fraElo  and  bea/ls  taken j  the  defendant /aid 
fiat  tie  feme  of  the  plaintiff , delivered  them  to  him  cut  of  the  pounds 
abfque  hoc  that  he  broke  the  pound:  and  the  others  e  contra,  and 
the  jury  found  that  the  defendant  came  to  ^the  feme  of  the  plaintiffs 
and  offered  pledges^^and  prayed  her  to  deliver  to  him  the  bea/ls; 
and  Jbe  refufed^  becaufe  ff)e  had'  no  warrant  to  do  it ;  by  which 
the  headboroughf  by  the  cuftom  of  Northumberland^  in  abfence  of  the 
hailiffy  made  the  deliverance  to  the  defendant^  upon  pledges  found*  And 
fo  fee  that  they  gave  fpecial  verdiB  in  plea  of  trefpafs^  by  abfque 
koCf  as  well  as  upon  a  general  iflue.  Br.  Verdit^^  pi.  63.  cites 
30  E.  3.  23.  .     ,       ,  . 

6.  Afftfeofrent  againfl  an  infant ^  Fiftier  faid  that  the  land  is  hors 
defon  fee^  judgment y  if  without  fpecialty^  &c-     Perfey  fhewed  deed^ 
by  which  a  rent  of  ^  nobles  was  granted  to  the  plaintiff  by  the  year  for 
his  life.     Fiflier  faid,  he  who  charged  had  nothing  at  the  time  of  the 
making  of  the  deeds  and  it  was  found  by  ^jerdiSt  that  the  tenant  was 
feifedf  but  the  rent  was  granted  till  the  plaintiff  had  levied  10  marksf 
and  that  he  had  levied  8  marks ,  and  that  there  are  two  arrear^  and 
damages  to.  three  pound,  and  the  plaintiff  prayed  judgment,  be- 
caufe the  ifTue  was  found  for  him ;  and  of  the  condition  to  levy 
the  I  o  marks  they  had  no  regard,  becaufe  the  deed  thereof  was 
not  (hewn;  and  they  were  adjourned  toWeftminfter,  and  were 
afterwards  remanded  into  pais,  to  inquire  if  ever  he  had  deed  of 
this  condition  to  levy  the  10  marks,  [and  then]  the  rent  to  ceafe. 
And  fo  fee  that  they  took  verdiEl  at  large^  where  the  iffue  was  if  the 
tenant  had  any  thing  in  the  land  at  the  time  of  the  gift;  quod  mirum  ! 
Br.  Verdi£t,  pi.  64.  cites  33  AflT.  2. 
Br.  EjeA.         ^.  Verdift  at  large  was  given  upon  the  general  iffue^  that  ne  ejeHa 
45.*dte«^'    ^/.     And  fo  it  feems  that  upon  every  general  iffue  the  jury  who 
S.  c.  are  in  doubt  may  give  verdidi  at  large,  and  put  the  matter  in  dif- 

cretion  of  the  Court.    Contra  of  fpecial  iffue*    Bn  Verdid^,  pL  45. 
cites  38  Aff.  9. 
Br.  EJea.         g.  In  ejeBime  cuflod.  the  jury  gave  a  verdift  at  large  i^on  getie^ 

5."dls!c.  ^^'  if"^'    ^^-  Verdia,  pi.  14.  cites  38  E.  3.  18. 

9.  In  account  the  defendant  traverfed the  refceit^  znA^  found  that  the 
plaintiff  delivered  the  money  to  the  defendant  upon  condition  that  if  he 
did  not  affure  20  acres  of  land  byfuch  a  day^  that  he  fbonld  repay  it;  • 
and  that  the  defendant  did  not  make  thereof  affurance  by  the  day^  by 
which  the  plaintiff  recovered.    And  fo  lee  verdi£l  at  large  in  this 

•     adion.    Br.  VerdijS^,  pi.  84.  cites  41  E.  3.  ib. 

10.  Verdid  at  large  was  given  in  dower.  Br.  Verdi£i,  pi.  85* 
cites  42  E.  3.  I. 

1 1 .  AJfife  of  one  acre  of  land.  Kary,  we  are  villein  of  H.  earl 
tf  D.  and' hold  of  him  in  villeinage^  judgment  of  the  writ.  Penrofle 
laid,  tenant  pf  the  franktenement  the  day  of  the  writ  purchafed;  k 
non  allocatur ;  for  this  plea  is  not  warranted  by  the  ftatute.  By 
which  befaid^  xiiit  frank  and  of  frank  ejlate  the  day  of  the  writpur^ 

IQ  fhafifdi 


chafed s  and  upon  this  the  alBfe  was  awarded,  and  fiund  that  he  ' 
VfAS  villein  to  the  earl^  regardant  to  his  manor  of  D*  and  he  fetfed  of 
him  ;  but  that  the  earl  never  fetfed  thir  land,  nor  ever  claimed  it,  and 
that  the  plaintiff'  was  ftifed  and  diffeifedi  and  for  doubt  they  ad- 
journed this  to  Weftminfter,  and  there  by  the  opinipn  of  the 
Court  the  writ  fhall  abate,  by  which  the  plaintifF  was  nonfuited  \ 
for  the«  iflue  was  found  againft  him.  And  fo  fee  yerdift  fpecial 
given  for  upon  iffue  oi  frank  and  frank  eftate ;  quod  nota;  for  it 
feems  a  general  iffue  againft  the  villeinage^  Br*  Verdi£t,  pi.  62*  cites 
43  Aff.  I.  .         ' 

12.  Trefpafs  againft  one,  fuppofing  that  he  had  burnt  bis  houfe  [  399  ] 
with  force  and  arms ;  the  defendant  pleaded  not  guilty,  and  the 
iaqucA  found  the  verdidi  at  large,  that  the^  defendant  was  tenant  for 

a  year  to  the  plaintiff,   and  that  it  was  burnt  by  his  negligence  i 
and  fo  fee  a  verdi£^  at  large  in  trefpafs.   Br.  Trefpafs,  pi.  68.  cites 

48  E.  3-  25-  . 

13.  In  attaint  the  jury  demanded  if  they  might  give  verdiA  at 
large  as  in  aflife,  who  faid  that  no ;  quod  nota  bene.  Br.  Verdidi, 
pi.  58.  cites  7  £.  4.  29. 

14.  In  refcous  the  plaintiff  counted,  that  the  defendant  held  of  him  Br.  Reptea- 
by  homage,  fealty,  and  10/.  rent  due  at  Eafler  and  Michaelmas,  and  **f'»  c'r^ 

for  the  rent  he  diftrained^  and  the  defendant  made  refcous,  where  it  Br.Kefcouii 
appeared  in  the  declaration  that  the  one  feaft  was  paft,  and  the  other  pi.  2S.  diet 
not  i  and  the  defendant  pleaded  not  guilty  ;  and  tlie  jury  found  that  ^'  ^' 
there  was  nofuch  tenure,  but  that  the' plaintiff  leafed  to  the  defendant 
at  will,  rendering  10  s.  at  thofe  feqfts,  and  that  it  was  arrear,  and 
the  plaintiff  diflrctined,  and  the  defendant  made  refcous.     And  per  Fi- 
neux.  the  pleading  of  not  guilty  is  not  a  conf effing  the  tenure  9  contra 
£^  pleading  riens  arrear.    And  the  beft  opinion  waf,  that  the  a£tion 
lay  in  part  as  here,  and  ihall  not  abate  in  all,  though  the  plaintiff  * 

in  his  declaration  has  (hewn  that  the  rent-day  is  not  come ;  for 
refcous  comprehends  tenure,  which  is  a  fpecial  tenure.  And  the  beft 
opinion  was,  that  the  plaintifF  (hall  not  recover,  and  that  the  ver-^ 
dt^  is  no  more  in  effeB  but  guilty  of  the  refcous  modo  is^  forma  ad  dam-* 
num,  &c.  for  the  other  matter  at  large  is  void  in  tins  aBion*  Br. 
Vcrdift,  pi.  56.  cites  9  H.  7.  3. 

15.  In  trefpafs  and  qffife  the  jury  may  give  verdift  at  large  Y'for  V«rdia  at 
the  writ,  count,  and  plaint  is  general.     Contra  in  other  aSions.     W.  \l^^ 

Verdi£l,  pi.  56.  cited  9  H.  7.  3.    Per  Brian«  m>heri  tu 

furtiei  art 
£t  t genera/  iffu^f  m  upon  nof  guilty  in  tnjpap^  or  upon  nul  tort  in  afffe.     Contra  wbert  the  iflue  is  ufom 
.   a  certain  fj^ectai  point  \  per  Fairfax  \  but  contra  per  Tremailc,  and  thi:  law  is  with  him  j  and  they  aif  uad 
Other  mattersy  onidid  not  dwell  ufon  thti  WMtttr*    Br.  Verdi^y  pi.  S).  citct  9  H.'7.  1 3. 

16.  The  Court  of  C.  B.  would  not  permit  verdift  at  larjgc  in  . 
vsrit  of  entry  in  nature  ofajjife,  inafmuch  as  it  was  a  praecipe  quod 
reddat.  But  miror  thereof;  for  fee  tit.  Verdift,  in  Fitzh.  21  & 
32.  Verdift  at  large  glvcp  in  formedon ,-  for  it  feems  that  upon  every 
general  iffue  Ttxdi€t  at  large  may  be  given*  Br.  Vcrdift,  pi;  85. 
«ites  23  H.  8. 

*    17.  The  Court  cannot  refufe  a  fpecial  verdift,  if  it  hepertipent 
iQ  the  matter  put  in  iffue.    Co.  Litt.  228.  a. 

^  r  f  3  18.  The 


^9 

X?,  They^ry,  if  they  will  take  upon  them  the  knowledge  rf 

the  law,  may  give  a  general  verdiEf  r  yet  it  is  dangerous  for  them 

fo  to  do  i  iov  if  they  do  mijlake  the  law^  they  run  in 1 3  the  danger  of 

an  attaint  /  therefore  to  find  the  fpecial  matter  is  the  fafeft  way 

where  the  cafe  is  doubtful..    Co.  Litt.  228.  a. 

D- 117-  b»         19.  A  fpecial  verdidi  cannot  be  given  ///  any  aSliah^  but  where 

a  L^'^^.V  ^^  '^^^^  ^^  joined  upon  the  general  iffue,  and  not  where  it  is  joined 

M.  in  cafe    Upon  a  fpecial  iffue  or  matter  with  an  abfque  hoc,  &c.     Bendl.  37,. 

of  Jones  v.   pj.  ^o.  Mlch.^I  &  2  Ph.  &  M,  Auon. 

S.  p.  and  therefore  the  Court  awaided  a  repleader.  .  When  ijfue  is  jtilxed  upon  feme  fpecial  pwnt^ 
the  jury  may  find  tiic  fpecial  matter,  if  ic  be  doubtful  in  law  ;  futafmuch  as  doubt  m^y  arife  upon  one 
point  upon  the  fpcc'ai  Iir.c^  as  upon  the  general  ifluc.  Co.  L'tt.  2x6".  b.— —  — A  fpecial  verdi6^,  or 
vcrdift  at  lar^e,  may  be  given  in  any  a£}'.ony  and  upon  any  ijue^  be  the  ifiue  general  cr  fpecial;  an(H 
albeit  there  be  fame  contrafy  opinion  in  otrr  books,  yet  the  Uw  i$  now  fettled  in  this  palnu  Co* 
Ltt.  227.  b. 

S.p.  ainft.  20,  It  was  held  by  Anderfon  Ch.  J.  and  all  the  juftices  of  the 
+*S.T.  Co.  B^ii^l^i  ^hat  fin  all  pleas  as  well  of  the  crown  as  in  common  pleas^^ 
Litt.226.  b.  via,  anions  real,  perfonal,  and  mixed,  a/id  upon  all  ijfues  joined^ 
' — ^pV^  whether  between  the  king  and  the  party,  or  between  party  and 
SLrXr  a  V^^^Ji  ^^^  jurors  *  may  find  the  fpecial  matter,  which  is  pertincnt^^ 
treKi?a  was  and  tends  only  to  the  iffue  joined ;  upon  which,  being  to  them 
given  au  dubious  in  law,  they  may  pray  the  advice  of  the  Court,  and  this 
^^f*pl,  86*  fhey  might  do  by  the  common  law,  which  has  ordained  that  mat- 
Mich.  3  Se  ters  in  fa£i  fhould  be  tried  by  the  jurors,  and  matters  in  law  by 
Nrwmafv.  *^  judges.  9  Rep.  12.  b,  13.  a.  Pafch.  28  Eliz.  C.  B.  in  Dow^ 
punter man's  cafe. 

See  Barnard.  Rep*  in  B.  R.  32.     The  King  ▼•  Hayes. 
♦  t  400  ] 

21.  It  was  prayed  to  be  found  fpecially,  whether  chanccllorg 
are  perfons  enabled  by  the  ilatute,  to  make  leafes  to  bind  their 
fucceflbrs.  But  the  Court  would  not  permit  it,  becaufe  they  faid 
it  would  tend  /o  the  (Ufturbanee  of  fever ai  pfjefftonu  Sid.  159, 
pi.  II.  Mich.  15  Car.  2.  a  nota  to  the  cafe  of  Bifs  v.  Holt. 

22.  If  an  indebitatus  affumpfit  fhould  be  brought  for  20 L  for 
wares  fold,  and  no  evidence  ihould  be  given  of  an  agreement  for  th9 
certain  prlcf^  Twifden  J.  faid  he  ihould  dire£k  it  to  be  found  fpc- 
cially.  Mod.  295.  pi.  39.  Trin.  29  Car*  a.  B.  R.  in  cafe  of  Jcmy 
V.  Norrice, 

* 

Sce(o.f).  (U.  f.  4)     V^rdldl  Special.    What  may  he  found J^c^ 

cially. 

ill ' h"*""  <^-    1  ^  ^^>  *c  J^^n  A'^  '^^^  -^-  ^^  fijM  ^  ^  rent-charge^  and 

\h;it  thlu^h  .       granted  it  to  the  plaintiffs  and  A.  died  before  attornment ^  and 

thfuerdia  after  Jhe  tenant  delivered  pledge  to  the  plaintiff  in  lieu  of  attornment^ 

%fl^'tutl  ^^^4^^  *^^  ^^'^^  ^/^^  releafed  to  the  plaintiffs  andfo  ivas  the  plainm 

nayl^lL?  ^IfAiA^  ^^^  dlfeifed;  and  the  plaintiff  recovered  by  award  5  quod 

tbh,  and  nota.;    The  reafon  feeips  to  be  inafmuch  as  they  cannot  find  releafy 

tn^TJ'  *^  '^'^'^  "^^  '"^^^^  ^^'^*  '^^  ^^  pleaded.    Br.  Verdia,  pi.  ^^7^ 

tleirfenl,       CJtCS  16  AfT.   I5, 

tnd  (0  it  ^as  done  tber^»    ^bld^  ' 
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4.  in  affife  it  was  found  by  vcrdifi,  ihat  the  fatJjer  of  the  tenant 
leafed  to  the  baron  of  the  femcy  nozv  plain  tiff y  part  of  the  tenemerrts  for 
life  of  the  barofiy  rendering  certain  rent,  and  the  lej^or  £edy  and  his 
feme  tenant  in  dower  of  the  rejl^  leafed  the  reff  to  the  feme  plaintiffs 
a$fd  her  baron  y  for  terns  fflife  of  the  feme  tenant  in  doiwer  rendering 
rent ;  and  after  the  heir  of  the  firjl  leffor  granted  the  rent  reftnxd  by 
the  tenant  in  dcwer^  to  the  plaintiff  and  her  baron  for  their  Hver^  tnid 
warranted  the  rent  and  the  land  for  him  and  his  heirs,  to  the  iarm 
and  feme  for  their  lives  by  deed,  ivhieh  tvas  given  in  evidences  the 
tenant  in  dower  died,  and  the  baron  died,  and  the  feine  noas  feifei^ 
&c.  and  prayed  difcretion^  &c.  and  as  to  the  parcel  in  vMcb  the 
baron  and  feme  had  a  joint  ejlate,  this  wwj^  lahen  and  adjudged  a  good 
deed  of  confimmtiony  vi%,  of  the  dotver  i  and  the  plaintiff  recovered  j 
for  tnc  yerdi£b  is  good  of  this,  though  the  dee<i  was  not  pleaded, 
becaufe  this  deed  made  d>eir  eflate  \  for  iird^  diey  had  no  eftaie 
but  for  life  of  the  tenant  in  dower,  and  by  the  coniinnatian  the]f 
have  eftate  for  their  own  lires^  and  to  the  other  parcel  of  which 
the  baron  was  foie  feifed,  the  confirmation  caxmot  extend  tb  die 
feme ;  and  therefore  of  this  parcel  (he  was  barred,  and  recovered 
the  reft.  And  fo  fee  that  a  jury  by  ver££i  at  targr,  may  find  a 
(deed  nobicb  makes  the  eftate  of  the  party.  £r*  Veidi£i»  pL  2&.  cites 
l8Aff.  3. 

'  3*  In  ai^Je  by  on  infofsf  a  deed  of  the  emceftor  with  waff  uuty  WAt  f  401'  ] 
pleaded,  and  the  affife  was  awarded  at  large  tf  the  circamftmnceis 
where  the  infant  had  pleaded  that  nothing  pnffed  by  the  deed,  mtd found 
that  nothing  paffed,  and  that  it  was  made  by  durefs  of  imprifidsuemt 
in  the  ward  gfjB.  then  gaoler,  and  that  the  baron  the  tertemeai  hetd 
only  for  term  of  life  and  aliened  in  fee?  end  the  infant  rnrne  ami  pat 
in  bisfiot^  becaufe  the  reverjion  was  to  him  depended,  tmdwos  oufed^ 
and  therefore  it  was  awarded  that  the  infant  recover^  Br»  Veidifi:^ 
pl«  31.  cites  22  Afi.  15. 

4*  In  efjijiy  mFtenant pleaded  to  the  ajjife,  and  gm>e  in  effidentt,  b^«.  j^BStk^ 
that  the  brother  of  the  plaintiffs  whofe  heir  Jbe  is,  wa*  att^OBtei of  V^^Sa-^^^ 
felony;  and  the  ]vLxy  found  that  R,  the  father^  was  feifid,  tnui  had  j^^jS^^,^^ 
iffiie  jf^  etfon  and' two  daughters,  cf  winch  the  plmwtiff  is  one  s  the  fL  594 
father  died^  the  fon  did  felony,  and  was  attainted  smd  iaf^ed,  the  ^^ 
feme  of  the  father  held  the  wLole  for  term  tfher  life  infraMJk-iaak  if 
cuflom,  and  leafed  her  eflate  to  one  of  the  defendants  in  the  t^rity  wi^ 
continued  the  eflate  all  the  life  of  the  feme  and  8  years  afer,  upon 
whom  the  plaintiff y  one  tfil^  daughters  of  R^  entered,  ajid  N,  tvil» 
was  tenant  by  fufferemce,  ottfled  her^  and  infeoffed  two  mhsed  in  the 
writ,  and  his  tetumt  ai  will  attornedy  and  fo  a  Toid  feoiFmezkt^  for 
the  feofibr  always  took  the  rent  of  the  tenant  at  willj  and  he 
^it  to  ha^  made  livery  in  this  calc>  and  d^i  not  \  and  becaufe 
the  attainder  was  not  pleaded  or  given  in  evidence  fub  pcde  figUIr^ 
the  Court  did  not  regard  it.     And  fo  fee  matter  of  record  cannot 
be  found  by  veYdifb  at  large  ;  and  becaufe  this  daughter  piaintiS^ 
though  ihe  had  a  iifter  not  named^  had  good  title  again  ft  all  who  £ 
had  no  right,  as  the  defendant  here  had  not,  therefore  fhe  reco-  ^^^ 
vcred ;  but  qu»re  the  rcafon  that  her  •  fitter  is  not  rwimedL    Br.  J^  "^  ^ 
Vcrdia,  pi.  35.  ciccs  %6hSuz. 

F  f  4  5.  la 
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5.  In  ajjifty  the  tenant  pleaded  haty  the  plaintiff  entitled  himfelf 
I  J  leaf e  fir  term  of  life  made  by  the  tenant ;  and  the  aifife  was  awarded^ 
and  //  'ivas  found  that  the  tenant  leafed  to  the  plaintiff  for  li/e,  upon 
condition  to  re'-enter  for  non^^yment  of  the  rent  referved^  and  that  be 
re-entered  for  non-payment.  Per  Thorp,  when  the  tenant  pleads  bar, 
and  the  plaintiff  makes  title,  which  is  not  trayerfed,  but  the  aflife 
is  taken  at  large,  as  then  it  ought,  there  every  thing  found  for  the 
plaintiff  or  for  the  defendant,  is  of  efied ;  for  if  other  title  be 
found  for  the  plaintiff,  he  (hall  have  thereof  advantage  \  and  bj 
all  the  juftfces,  the  tenant  (hall  have  advantage  of  the  condiuon 
by  which  the  plaintiff  was  nonfuited.     Br.  Verdid,  pL  42.  cites 
22  Aff.  48. 
Br.^  Veiiia,       6.  Trcfpafs  of  a  clofe  irolen,  land  dug,  and  grafs  fpoiled ;  the 
S,'c?'  "**^  defettdant  faid  that  the  place  vihere^  {ffr,  nvas  his  franktenement  the 
day  of  the  trefpafs^  and  the  others  e  contra  \  and  the  inquejl  tendered 
a  verdiB  at  large  upon  a  void  exchange j  and  prayed  difcretion,  &c* 
Hank,  faid,  you  are  not  in  affife,  therefore  give  an  exprefs  verdidl 
if  it  was  his  franktenement  the  day  of  the  trefpa(s  \  fo  that  you 
have  nothing  to  do  if  the  entry  was  lawful  or  not ;  by  which  they 
faid  that  it  was  the  franktenement  of  the  defendant  at  the  time^ 
&c.  and  fo  the  plaintiff  took  nothing  by  his  writ.    Br.  Trefpafs^ 
pi.  8i.  cites  711.4.  II.. 
Bft  Afffe,.       7.  In  affifcy  the  jury  may  find  by  verdiil  at  large  fetffmmt  and 
^'t  *^s  c     condition  declared  upon  the  livery^  but  not  conation  by  defeafance  dehors-% 
or  releafcy  or  feoffment  and  warranty ;  for  warranty  lies  in  writings 
and  they  cannot  take  conufance  but  of  that  which  is  done  upon  the  landm 
Br.  Verdia,  pi.  86.  cites  7  H.  6.  and  Fitzh.  Aff.  359. 
5.  C^  cited  5    •  8«  In  a  debt  upon  an  obligation  brought  againft  defendant,  he . 
i^^Whef  -^  pleaded  non  ejl  faElum^  and  fo  at  iffue  j  and  before  the  day  of 
iiak*s  cafe,    appcaxance  of  the  inqueft,  the  rats  had  eaten  the  label  off  from  the 
— D.  59.  obligation,  by  the  negligence  of  the  clerk  in  whofe  cuftody  it  was» 
i^y  afcesli  ^^*    Vpon  which  the  jury  were  charged  by  the^liftices  to  inquire 
EL's.P.  ad-  if  it  wis  the  deed  of  the  defendant  at  the  time  of  the  plea^  and  give  a 
judged.        fpecial  verdiA;  and*  to  they  did.     D.  59.  pi.  12.  Pafch.  36  & 
Sl&k.    37  H.  8.  Nichols  V.  Haiwood. 
1 40a  ]       9.  Arti  in  cafes  ol  feals  broken^  rafurcy  isfc,  non  eft  fa£ium  is 
a  good  plea;  but  if  there  is  znj  fpecial  matter^  the  jury  may  find 
it.    See  5  Rep.  1 19.  b.  Whelpdale's  cafe. 

•itJsr*/w  (X.  f)  Verdia  *  fpecial.  JTAj/ (hall  be  faid  a  fpecial 
l^Jbi^      VcrdiEfi  [Upon  which  the  Court  may  adjudge.] 

ca%[t  it  findt 

at  bi^  and  [i*  I N  ajftfey  if  the  yirj  find  the  matter  infaBy  and  fay  further  thai 
kayes  it  to  ^  the  plaintiff  was  feifed  and  diffdfed  ;  the  Court  cannot  adjudge 

th«  judg.  upon  the  fpecial  matter ;  for  it  is  waived  by  the  finding  further 

^rt^;0rte  that  the  plaintiff  \(ras  feifed  and  diffeifed.    Contraj  28  Aff.  17. 

it  called  a'  Contra,  32  £.3.  Aff.  9p.  agreed.] 

Jteciai  vfT-  , 

diff,  ^«tfM/r  it- finds  tbe  fpecial  matter,  Sec*  fo  at  hereby  it  appean  that  a  ▼er4i^  if  twofold,  tis.  a  w« 
did  at  large,  or  a  fpecial  Terdid,  (which  it  all  one)  and  a  general  verdiff,  that  it  generally  found  ac- 
cording tp  the  iflue ;  as  if  the  iflue  be  not  guDty,  to  And  the  party  gtjiltjr  or  aot  |uilty,  geoeraUy  | 
|p  fie  dc  caeterii.    Co«Liu.MS.a«  fl    In 


•X 
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f  2U  In  tn  ajftfty  if  the  aflife  find  that  the  defendant  was  tenant^  See  (T.  f ) 

and  that  he  dtjfeifedfthe  plaintiff  tiifi  verba  contenta  in  ultima  voluritaie  pl*  i*  and 

IT.  M.  do  give  and  convey  a  lawful  ejate  from  W.  M.  to  R.  M.^  |{;^^^ 
tsfc*  and  find  the  words  contained  in  the  tuillf  but  do  not  find  the  (u.  f.  2)  pL 

wlli  this  is  not  any  fpecial  verdi£b  upon  which  the  Court  can  ad-  i«  wd  the   ^ 

judge,  inafmuch  as  they  have  not  found  the  will ;  for  it  is  the  !!!s.'acited 

office  of  the  Court  to  adjudge  upon  the  will.    Mich,  38  &  39  £1.  d.  372.  pu 

jB»IU  between  West  and  Mounson  adjudged-J  7-  Mirg, 

(Y.  f )  Verdid  fpecial  and  general.  What  Thing  scc[s.f) 
ihall  be  intended  in  a  fpecial  or  general  Verdidl,  And  ^Mum! 
where  the  Verdid  is  good  by  Intendment. 

[l.  IN  an  afftfe  of  a  rent-feel^  if  the  ithxA^xiX!^  plead  no  torty  Sec.  See(T.f) 

*  and  the  jury  find  that  the  plaintiff  demanded  the  rent  of  the  J^/^^ 
ieJendarHs^  and  they  denied  to  pay  it,  andfo  they  diffeifed  the  plaintiff ;  there* 
enough  it  is  not  a  fpecial  vcxoaOl^  yet  inafmuch  as  the  jury  has 
not  found  that  the  demand  was  upon  the  land,  and  fo  no  difTeifin 
in  law  if  it  was  out  of  the  land,  it  (hall  not  be  intended  that  it  was 
upon  the  land;  for  they  make  their  conclufion  of  their  general 
yerdifl  upon  the  fpecial  matter  found,  and  peradventure  they  in- 
tend a  demand  and  denial  out  of  the  land  to  be  a  difleifin.  Mich. 
14  Car.  B.  R.  between  Morrice  and  Price  adjudged  per  Curiam, 
praeter  Croke,  in  a  writ  of  error  upon  a  judgment  in  Wales,  and 
the  judgment  reverfed  accordingly.] 

[a.  If  the  iffue  be,  whether  J.  5.  was  taken  in  execution  upon  a  Hob.  51.  ft, 
fopias  ad  fatisfaciendum,  and  the  jury  find  that  he  was  not  taken  ^\  ^^^^ 
upon  a  capias  ad  fatisfaciendum,  but  that  he  was  taken  by  force  of  s,  c.*L s«b 
.  an  alias  capias  ad  fatisfaciendum  in  recordo  pradiBo  minime  fpecificati^  (U.f.2)pl. 
and  do  "Mytfind^he  alias  capias  at  large,  which  was  of  the  fame  tefte  \^     *-   ^ 
•  and  return,  and  all  the  other  f  matter,  but  they  do  not  find  that  *   ^'  _^ 
the  perfons  and  judgments  are  the  fame,  yet  this  is  a  good  verdifk  ;  3.— .^B.g) 
for  it  ihall  be  intended  to  be  the  fame ;  for  it  is  againft  reafon  that  pi.  2.V-^  ' 
the,  jury  woul4  have  given,  or  the  Court  have  fufFered  a  fpecial  ^^"^Ij^^J 
▼erdi£i  as  a  doubt,  if  this  alias  had  been  upon  another  judgment,  Ji.  3,  °  ** 
or  between  other  parties.    Hobart's  Reports,  71.  76.)  *  [  403  ] 

[3.  If  the  iffue  be,  whether  the  fberifftook  J,  S.  and  kept  him  in  Seefupra^ 
prifon  under  his  cufiody  in  execution  for  certain  debt  apd  damages  by  pi*  &• 
force  of  a  capias  ad  fatisfaciendum,  and  the  jury  find  that  he  took 
him  'by  force  of  an  alias  capias  ad  fatisfaciendum,  though  it  is  not 
found  that  he  kept  him  in  execution  for  the  debt  and  damages 
aforediid,  according  to  the  iffue,  yet  it  is  a  good  fpecial  verdi^  \ 
for  it  (hall  be  intended,  becaufe  the  confequnce  is  neceffary  of 
diat  which  is  found,  inafmuch  as  he  could  not  take  him,  but  he 
ought  to  be  in  execution*  Hobart's  Reports,  Foster  and  Jack- 
son, 77.  adjudged.] 

[4.  lixh^yxxy find  ^a  fpecial  verdiB,  in  which  they  find  that  J,  S*  S.C.  dte4 
wasfeifed  in  fee  of  the  land  in  quefiion,  and  devifed  it  to  J,  D.  upon  p7rR*oUC1i 

which  ihe  matter  in  law  arife^^  though  it  is  not  found  that  the  land  j s.  c. ' 

was 
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dt«d  1  Jo.  7{r/z/  heldtnjbcagej  yet  it  is  good  |  for  it  fliall  be  intended^  it  being 
*5*  a  collateral  things  and  this  tenure  being  the  rhoft  common  tenure* 

Mich.  24  Car.  B.  R.  betw'een  Penham  avd  Baker  adjudged*  In- 
tiatur,  Tr.  23  Car.  1280.]     ^  j 

Uf^z%u         r^,  Tr.  1651,  between  Johnson  and  Kerman  adjudged  wpGB  1 

£i^i  do  TOt  ^  ^cciai  verdift,  where  it  was  only  fcutid  tkut  he  nuas  Jetfei  in  fie 
#l?icrve  the     of  certain  land^  and  made  bis  ivill  in  'writing  in  bac  verba ^  hfcm  up- 
*aie  ^\ax    on  which  the  matter  in  law  arifes,  though  it  is  not  found  that  he 
tA-gVpl.  r  ^*^vifed  the  land  as  in  the  firft  cafe,  yet  it  is  good  by  iutendment^ 
»»€•    *  '  Intratur,  HilJ.  1649.  ^°^-  *53'3 

Sec  before. 

$ty.  «6i,.  [6.  If  the  ]nTf  jlnd a  Jpeeial  verdiHy  m  which  they  find  ihertj.  S*, 
1^**1  L  ^'  '^asfeifed  in  fee  ^  the  tithes  in  qi^fiiony  and  made  his  will  in  nurinng^ 
•bferve  that  the  tenor  of  vfhzeb  ivillfeqtdtur  in  b^c  verba  j  and  then  find  a  will 
iAieS,P.  M  at  large,  upon  which  the  matter  in  law  arifes,  and  that  after 
*^ Mnr^ff.  J.  S.  died,  and  do  *  no0  fnd  that  J.  S.  died  JAfed^  yet  it  fliall  be 
fsnrfthejttrjr  intended  that  he  died  feifed,  being  found  before  that  he  wa»  fetfed 
fiundewi//,  xa  fee>  and  made  his  will,  and  after  died ;  and  fo  it  (ball  be  bi- 
krr^s^^^Je'  tended  that  the  f  fee  continued  in  him  till  hb  death,  and  not  that 
dwifedtotbe  he  was  difTeifed,  and  conveyed  it  over  before  his  death ;  for  the 
Mbr  of  tbi  jury  intend  to  refer  the  matter  in  law  to  the  Court  upon  the  wiJI^ 
^^fiy^bat  ^^  therefore  intend  it  to  be  a  perfeft  will  in  faft,  but  only  doubt 
^  the  faid  oftbe  Operation  cftbe  lavt  upon.it.  Trii^.  1 65 1,  between  Saunders 
&.  L.  ^nd  ^jjD  Rich,  adjudged  pex  Curiam,  upon  a  (pecial  verdi£):«  Intra* 
%itT    ttir,  HiU.  1649.  Rot.  758.] 

Before  found  to  be  tbe  fuhfcribing  wifneffisj  are  3  fuficient  vit/itffei  according  t9  tbefintntty  mid «» 
lift  hnv  requtresy  and  tbe  Jaid  wiil  fi  proved  be  a  good  ivUI  in  /avf,  and fufficitnt  to  traniftr  the  bomft 
tr  tetnmenti,  &c.  tbin  tbcy  fay  be  is  guilty  j  but  if  the  faid  3  witneflTcs  are  not  fuffdentf  tbtn  tbey  fay  ht 
n.net  guiifjf.  hd.  Ch.  Baron  Giibert  thought  this  was  fufficiently  found  for  the  plaintiflT,  though  it  w^ 
me  found  that  tbe  tefiator  diedjtifed,  bfcaale  they  find  the  defen<(ant  is  guUty  of  trefpaiii,  in  twft  this  is  a 
pood  wilk  Jn  finding  the  defendant  guilty,  they  find  every  thing  material  to  make  him  £>,  in  cafe  tbo 
#ottbt  of  tbe  law,  in  which  they  are  not  refi>Ivcd,  appears  to  b«  for  the  plaintiiT,  and  the  Court  cannot 
intend  any  thing  contrary  to  the  finding  ;  therefore  in  this  cafe  they  cannot  intend  the  dertfor  wasjiot 
ftifed,  or  did  not  die  feifed  ;  for  then,  inftead  of  refolvtng  the  point  of  law,  they  wouU  take  upon  theta 
«»be  j.udge8  of  the  fadt,  which  is  not  their  province.  If  they  (Hbuld  intend  that  the  devifor  is  not  fciiedji 
•r  did  not  die  feifcd,  they  muft  intend  the  defendant  was  nor  guilty,  though  tbe  doubt  of  law  was  lor 
l^e  plaintiff,  which  would  be  an  intendment  againft  the  exprefs  finding  of  the  jury,  and  then  the  Court^i 
who  are  no  judges  of  the  fad,  would  refolve  againft  tbe  judgmeat  of  the  jory,  who  are  fudges  of  ;he 
lihft.  G.  E^i.  Rep.  Z55,  2^6*  Lodge  v.  Jennings. 
•f  See(A.  g)  pi.  1. 

f  404  ]       7.  Where feveral  matters  arefttmifedy  and  the  tffise  taben  upon  ong* 
pointy  if  it  be  found  again/1  mCy  all  the  other  points  fiail  be  held  for 
confejfed  ;  and  if  it  be  found  for  me,  nothing  Jhall  he  held  confejfed'bf 
me  ;  per  Wich.     Br.  Eftoppel,  pi.  140.  cites  32  AfT.  9, 

8.  Debt  againft' cufomer  upon  tally  Jhnon  to  him  fuch  a  day,  year» 
place,  and  county,  at  which  time  he  had  aflets,  and  would  not 
pay  ;  to  which  the  defendant  faid^  that  fuch  a  day  after  he  fbewet 
the  tally  to  him^  at  which  day  he  had  nothing  in  his  hands^  nor  ever 
efter;  ahfque  hoc  thathefhenved  the  tally  to  him  before  this  day^  and 
fo  to  iffue,  ^nd  found  for  the  plaintiff :  and  the  defendant  would  have 
repleaded^  becauje  no  place  nor  county  was  alleged  where  the  2d  tender* 
smas^  &  non  allocatur  i  for  it  ihall  be  intended  in  the  place  and 

II  county 


county  where  ihc  firft  tender  was ;  quod  nota,  per  Cur.  But 
e$ntra  nvhere  he  jujllfies  in  another  county j  and  iraverfes  in  the  firfi 
county  ;.  for  there  tlie  place  and  county  of  necelTity  ought  to  be 
ihewn  ;  for  the  county  there  is  parcel  of  the  iiTue.  B:^.  Pleadings^ 
pi.  9.  cites  27  H.  6.  9. 

9."In  trefpafs  upon  the  ftatute  of  5  i?.  2.  upon  an  entry  into  40  ^w  If-rer^ 
acres  of  land,  the  defendant  pleaded  that  non  intravit  contra  for-  ^'^  be  • «» 
mUm  ftatuti,  and  it  \s found  that  he  entered  into  2  parts  divided  from  ^.^jJ^'J^ 
the  2^  party  and  that  he  did  not  enter  into  f he  "^d  part  divided  from  thenitfenxii 
the  2  partjy  it  (hall  not  be  intended  by  this  verdi^  that  the  plain-  ^*^*'^  « 
tiff  and  defendant  a(te  tenants  in  common  ;  for  it  ihall  not  be  fo  comnion  hj 
intended,  unlefs  it  be  exprefled  in  verdifl  or  pleading.  ^  Br.  Te-  the  intend, 
nants  in  Com.  pi.  16.  cites  f  24  E,  4,  20.  22.  ^Id^Co! 

Litt.  190.  b.  ■  And  if  be  bad  ntry  lawful  in  awy  ^t%  be  might  enttr  into  the  if  hole  i  btttU 
fcenu  thai  this  is  inteaded  before  ptartition,    Br.  Adlton  fur  le  Statute,  pi.  34*  cites  zi  E«  4.  io« 

-f-  The  book  1%  niiftaken,  for  there  is  no  fuch  year;  but  it  ihould  be  ai  £.4.  12.  a.  b. 

*  Hoh  Ch.  J.  fa'id  that  this  is  not  mentioned  in  21  of  £.  4*  21.  b.  neither  is  CoIlc  pofitiTe  »*«*r»'% 
tad  that  it  is  ooly  bit  coojedare.    Wma.  *8  Rep.  19.  in  cafe  of  Fiiher  ▼•  Wig|« 

10.  In  fje^ment  the  cafe  was,  A.  devifed  an  hwft  U  B.for  Kfe^  3  Lt«  ijs. 
remainder  to  the  heirs  of  the  body  ofdnnfory  remainder  to  J.S.  infet^  ^^tot^^H^ 
pravifo  that  if  B.  clearly  departed  out  of  London^  and  dnvelt  in  the  .— s.c.cita4 
country i  thtn  fhefbould  have  a  rent  out  of  the  faid  houfey  &c.     The  G.Equ.  R. 
jury  find  as  above,  and  that  A.  died  without  iffue,  and  that  B.  ^^\j^^ 
nvholly  departed  from  London  ^  and  went  to  Af.  in  S»  and  J.  5.  being  jennin^t, 
dead,  the  h^ir  of  jf»  S.  before  any  entry  releafedto  B,  and  aftervHurat 
entered*     B.  married  W.  R.  the  defendant.     The  doubt  was,  if 

this  provifo  determined  the  eftate  before  entry ;  for  if  fo,  ihe  was 
tenant  at  fufierance,  and  the  releafe  could  not  enure  to  her  eftate. 
As  to  this  the  Court  held,  that  Oie  was  only  tenant  at  fufferance^ 
and  entry  not  neceffary.  But  the  Verdi^  did  not  find  that  fhe  dwelt 
in  the  country^  which  is  part  of  the  condition.  But  the  Court  held 
that  the  verdifl  is  full.  Then  it  was  objeified,  that  the  verdid 
did  not  find  the  life  ofB»  and  then  the  defendant  cannot  enter.  But 
Fenner  faid,  it  fhall  be  intended  that  ihe  is  living  \  for  the  jury 
did  not  doubt  of  it  \  for  they  find  tliat  if  his  entry,  upon  the  mat- 
ter found,  is  lawful,  then  he  is  not  guilty  \  fo  they  doubted,  of 
nothing  but  that  point,  and  that  fo  it  was  a<ljudged  in  28  £liz.  in 
B.  R.  and  judgment  was  quod  querens  nihil  capiat.  Cro.  £.  238. 
pi.  5.  Trin.  33£liz.  B.  R.  Allen  v.  Hill. 

11.  Upon  a  fpecial  verdift  one  Burly  was  feifed  in  fee  of  divers  Cro.E.  827.- 
lands  in  S.  and  devifed  aU  his  lands  in  S.  to  his  wife  for  life^  and  af-  JgJ^cJal 
ter  allthofe  his  lands  in  S.  called  Somerfby  to  W.  jB.  in  iail^  &C.  An- 

derfon  took  an  exception  to  the  verdi^,  becaufe  it  was  not  found, 
that  thefe  lands  are  called  Somerjby.  But  per  Curiam,  forafmuch  as 
the  contrary  is  not  found,  it  fhall  be  intended  that  he  had  not  other 
lands  in  S.  than  thofe  which  were  called  Somerfby  \  per  Bridgman- 
Ch.  J.  in  delivering  the  opinion  of  the  Court.  Cart.  So.  Trin« 
1 8  Car.  2.  C.  B.  in  cafe  of  Thomafin  v.  Mackworth,  cites  Cro. 
E.  828.  Peck  v.  Channel. 

1 2.    In  trefpafi  the  jury  doubted  if  a  refignation  tf  a  donative  to     T  403^  J 
fh  donor  htroiHii  wd  if  the  refignation  be  good^  they  fiod  for  the  Mo.  765.  pi. 

plamtiff}  '^•s.c. 


4^  J  tlTrfal 

but  S.  P.  plaintiiF;  but  did  noifind  that  the  donor  had  accepted  fuch  re/tgnatwtt, 

d<^  not  ap-  Bm  j}^^  Court  held,  that  fuch  acceptance  {hall  be  intended,  and 

YcW.  60.  ^  Court  (hall  not  doubt  of  more  man  the  jury  doubted  of,  they 

s.  c.  and  having  concluded  the  verdifl:  on  a  precife  point*   Cro.  J.  63.  pi.  !• 

cordin^y"^  ^^^^^-  3  J*^"  ^-  ^-  ^^^child  V.  Gayer, 

$•  Ct  dt^d  G.  £<iu.  R.  256.  in  c^fe  of  Lodge  ▼•  Jennings. 

* 

13.  In  an  ejeBione  firma^  among  other  things  It  was  refolved^ 
that  it  hting  found  that  the  lejfor  was  now  incumbentf  it  was  good^ 
though  they  do  not  find  that  he  is  tn  life  /  for  it  is  more  than  im-=^ 
plied,  &c.     Noy,  143.  Anon. 

14.  In  an  a£l:ion  of  deht  upon  a  demifeofa  ntejfuage  with  a  fbeep-* 
walky  it  was  moved  in  arreft  of  judgment,  after  a  verdifl  found 
for  the  plaintiff,  that  tkiz  fheep^walk  was  not  alleged  to  be  appurte^ 
fianti  nor  pleaded  to  be  by  grant  by  deed.  But  notwithftanding  that^ 
it  was  ruled  by  the  whole  Court,  becaufe  it  refted  indifferent  whe- 
ther there  was  a  grant  by  deed  or  not  y  that  when  ihtjury  find 
that  the  Jheep-walk  did  pafs^  it  fball  be  intended  that  there  was  a 
deed-  Godb.  273,  274.  pi.  386.  Hill.  i6Jac.  B.R.  Hurlftonv. 
Woodrofe. 

15.  A  vetdid:  may  be 'taken  by  a  reafonable  intendment,  as  inFuL- 
wood's  case,  though  the  words  are  imperfed  ;  but  that  muft  be 
nvbere  that  intendment fiands  upright,  and  nothing  in  the  verdiA  to 
impugn  it ;  per  Hobart  Ch.  J.  Hob.  262,^  in  cafe  of  Duncomb 
T.  Wingfield. 

1 6.  Where  the  jury  find  a  meer  matter  of  faB^  as  that  livery 
was  made  fuch  a  day,  this  ihall  not  be  taken  by  intendment  one 
way  or  other,  as  whether  it  was  made  in  the  forenoon,  afternoon, 
or  in  the  lad  inftant  of  the  day  \  and  therefore  for  the  uncertain- 
ty a  ven.fac,  de  novovfrzs  awarded.  See  2  Bulft.  305^306.  Butler 
V.  Fincher. 

Cro.  C.  21.       17-  In  ejeSlment  the  yxt-^  find  no  title  in  the  plaintiff,  but  6xid 

^^ctr!c^B'.  that  iing  Henry  S.  was  feifed,  and  conveyed  to  drfmdant  by  patent^ 

at  Reading.*  which  they  fet  out  in  haec  verba,  and  pray  the  difcretion  of  the  Court 

touching  that  patent.     The  Court  adjudged  the  patent  voids  fo  it 

was  obje£led  that  no  title  being  found  for  the  plaintiff,  he  could 

not  recover  *,  but  refolved,  that  the  fole  qucftion  being  whether 

the  patent  was  void,  they  would  intend  that  the  plaintiff  had 

title,   becaufe   the  jury  had  declared  the  defendant  guilty,   if 

the  patent  was  Void.     G.  £qu.  R.  256.  cites  Cro.  C.  21.  Caftle  v« 

Hobbs. 

Cro.C.457.       1 8.  EjeSlment  of  the  f cite  of  a  manor  and  100  acres  of  land  in  A 

Jacir^B  R*  ^^^  j^ry  find  the  leffor  was  feifed  in  tail  of  the  manor  of  B.  and  that 

this  manor  was  delivered  in  extent ;  but  does  not  fay  the  land  in  tbo 

declaration  was  parcel  of  the  manor.     And  by  Crook  and  Jones,  this 

is  not  material  \  for  being  in  a  fpecial  verdi£l  it  (hall  be  intended, 

Qtherwife  there  would  be  no  caufe  of  a  fpecial  verdi£k ;  per  Bridg- 

man  Cb.  J.  in  delivering  the  opinion  of  the  Court.     Cart.  80.  cites 

Cro.  C.  458.  Cleve  v.  Vere. 

SSa.  *<.  ay*        19.  In  ejeEhnent  the  declaration  was  of  a  leafs  (f  10  acres  of  land 

Slio^^kiy*  '^  the parijb  of  S,    Upon  the  fpecial  vcrdift  the  jury  find  the  fa^ 


Criat.  i  A^H 

ther  of  the  leflbr  was  feifed  of  the  lands  in  the  declaration,  &'C. 
Then  they  Jlnd  an  indenture  mentioning  divers  lands  in  other  pa- 
rifhes,  and  aU  bis  lands  called  N.  lying  in  tie  parijh  ofS,  but  did 
not  find  thefe  nvere  the  fame  lands  in  the  declaration.  It  was  adjudged- 
the  lands  in  the  decLuration  (hall  be  underftood  to  be  the  fame 
lands  called  N.  in  S.  the  reafon  was,  to  what  purpofe  ihoukl  the 
jury  meddle  with  other  lands  \  per  Bridgman  Ch.  J.  in  delivering 
the  opinion  of  the  Court.  Cart.  80.  Trin.  18  Car.  2.  C.  B.  in 
cafe  of  Thomafin  v.  Mackworth,  cites  I2  &  13  Car.  2.  C.  B.  Hoare 
T.Oix. 

20.  Indeb.  aC  fir  tithes  without fiewing  afpecial  contraSf^  was     [  406  J 
held  good  after  verdi£t,  becaufe  the  jury  have  found  it,  and  a  fpe-  Lev.  141. 
cial  contract  (hall  be  intended.    Sid.  223.  pi.  1 1.  Mich.  16  Car.  2.  ^^^l^Y^ 
B.  R.  Wright  V.  Berle.  thelndcbi* 

21.  After  verdift,  the  Court  ihzll  admit  any  intendment  to  mate  tatus  impiiet 
the  cafe  good.  And  therefore  the  declaration  being  in  trefpafs,  [f***^**** 
quztc  pijces  fiios  cepit  in  frparali  pifcaria^  the  Ch.  J.  faid  it  might 

be  intended  a  fiew  pond,  which  is  a  man's  feveral  pifchary. 
Vent.  122)  123.  Fafch.  23  Car.  2.  B.  R.  PoUezfen  and  Afliford 
V.  Crifpem 

22.  So  where  it  was  phqfianos  fuos  cepit ^  Twifden  J.  cited  a  ^«rm.  16. 
cafe  where  they  would  intend  that  they   were  dead  pheafants.  ^"S:*l^^' 

Vent.  123.  S.C.  UAerT. 

BaihaeL     Adjudged* 

23.  In  an  ajfumpfit,  the  plaintiffs  declared,  that  the  defendant  xLer.  119. 
vrzs  excommunicated  zt  thtvr  ^rokcMtioxiy  for  not  paying  of  a  tax  made  ^o»ny 
for  the  reparation  of  a  church,  of  which  they  were  church-war-  ^^^    "*" 


Tl«  V. 


dens,  and  that  in  confideration  that  the  bi/bop  would  abfolve  the  defend-  Collinc- 
esttt  at  the  defendants  fpecial  infiance  and  requeft,  the  defendant  pro-  ^?*?*2*^' 
mifed  to  pay  unto  the  plaintiffs  (b  much.      After  verdift,  it  was  tbi"pUia-^ 
moved  in  arreft  of  judgment,  that  there  was  no  confideration  on  tjifs. 
the  part  of  the  plaintiffs,  yet  the  plaintiffs  had  judgment ;  for  it 
cannot  be  intended  but  that  the  biffiop  absolved  the  defendant  at 
their  inftance,  and  would  not  have  done  it  but  upon  the  account 
of  the  promife  of  paying  the  money  to  them.     Vent.  297.  Trin. 
28  Car.  2.  B.  R.  Curtis  &  al.  v.  CoUingwood. 

24.  In  debt  on  efcape,  the  queftion  was,  whether  Sir  J.W.  a  Mod.  119. 
warden  of  the  Fleet,  was  liable  to  efcapes  fuffered  by  D.  his  lef-  ^^/he^jjf'j^^ 
fee,  D.  being  infufiicient.    The  verdift  found  that  D.  was  infuffi^  thejuryhav- 
cient  when  put  in,  and  at  the  time  of  his  efcape  ;  b\it  it  wa^not  found  ^o"nd  cx- 
that  he  was  fo  at  the  titne  of  the  a^ion  brought.    The  Court  de-  g^^^jJ^'JlfJ 
clared,  that  they  were  all  agreed,  that  Sir  J.  W.  was  liable  if  the  fufficient  at 
fa|d  matter  had  been  found,  but  that  they  could  not  give  judgment  the  time  of 
upon  theverdidi  as  it  was  found;  whereupon  the  parties  were  whjchwrs 
permitted  to  take  a  venire  facias  de  novo,  but  they  rather  chofe  to  within  6 
nave  a  nil  capiat,  isfc,  entered,  and  fo  bring  a  writ  of  error  ;  for  ^<^^H*  ®^ 
their  counfel  were  very  ftrong  that  that  matter  ihould  be  intended  J^henThc 
in  a  fpecial  verdi£t,  and  their  declaration  did  allege  him  to  be  in-  a^ion  wm 
fufficient  at  the  time  of  the  aAion  brought,  but  Sir  J.  W  foon  af-  commenced, 
tcr  died|  and  fo  the  writ  of  error  did  not  proceed.     Vent.  314.  j^^  oacc**" 

Trin, 


4©  A  ^nat. 

•  Ibnnd  him    Triiu    2$  Car,  2.    fi.  R.     Sir  Walter  Plomcf  v.  Sir  Jcrcm^ 
fSS^      Whitchcot.  ' 

appear  that  he  was  of  ability  afterwards,  the  Court  will  sot  intead  him  fo,  bnt  rather  that  he  wai  in* 
Sufficient  at  the  time  of  the  a^on  brought;  for  there  being  ftrong  furmifes  of  it,  and  there  being  n<» 
ground  within  the  tecord  to  intend  him  fufficient,  a  fa£t  may  be  collected  tliat  is  not  found  in  the  ver. 
cUQ.— — f  reem.  Rtp.  449.  pi.  611.  Pafch.  1677.  S.'C.  Thfe  Court  feemed  that  it  could  not  be  goo4> 
ketog  fubftance. 

2  Lev.  158.  iSo.  S.C.  fays  that  the  Court  awarded  a  Yenire  facias  de  novo  for  this  infufficiency  of 
tfie  verdidy  and  6>  no  judgmqpt  in  the  caft ;  and  that  foon  after  Sir  J.  W.  ^ied  before  another  trial 
could  be  hid^  and  fo  the  action  abated.-— a  Jo.  60,  6x.  according  to  2. Lev.  and  £iya,  the  Court 
inclined  for  the  plaintiff.  ■  S.  C.  cited  O.  £qu.  R.  157.  in  c^ife  of  LoncE  v.  Jennings  fays,  that 
the  adlion  being  on  the  ftatote  of  Weftm.  2.  cslp.  1 1 .  which  fays,  fi  cuftos  gaolse  non  habct  per  quod  ju^- 
tidetur,  tel  unde'folvat  refpondeat  fuperior.  So  that  the  gift  of  the  fad  fmm  whence  the  point  of  the 
law  did  ariie>  is  the  infufficiency  of  the  inferior  gaoler  at  the  time  of  the  a^lion  brought,  for  otherwi^ 
ao  adion  lay  againft  the  fuperior.  So  that  the  very  fai£t  is  not  found  that  brings  the  queftion  touching 
the  law  be^ce  the  Gonrt* 

25.  In  a  trover  and  convcrfion  brought  by  the  plaintiff,  as  aC- 
fignee  of  commiiSoners  of  bankrupts,  amongil  other  things  he  de* 
dared  that  he  was  poflefled  de  uno  vafe  (AngUce^  vcflcl)  vini  Hifpa^ 
nicif  and  it  was  objected  upon  a  demurrer  to  the  declaration,  that 
it  was  not  faid  what  the  vejfel  was  tnade  of^  and  fo  no  meafure  for 

[  407  ]  the  damages ;  fed  non  allocatur ;  for  it  is  intended  to  be  made  of 
woody  as  is  ufcd  for  caflcs  of  wine.  2  Vent.  67.  Trin.  i  W.  &  M. 
inC.B.  Bliflcv.Froft. 

26.  In  2.  fpecial  verdiB  tuhereby  any  man  is  to  he  charged  wr  hurt^  Of 
conviSed,  though  the  jury  find  matter  of  evidence  enough  for 
them  to  find  the  fa£b,  and  give  verdiA  againft  him,  yet  if  they  do 

'  not  find  the faEl^  fuch  matter,  ^'^xk^  pregnant  t\ndence^  yet  it  can« 
not  be  enough  to  impower  the  judge  to  intend  th(  fa£^,  or  con« 
demn  him  guilty  of  it.  1 2  Mod.  627.  Hill.  13  W.  3.  The  King 
V.  Plummer. 

27.  In  cafe  for  fo  much  money  promifed  for  the  ufe  of  a  coach  and 
horfesfor  a  year^.  though  it  was  not  exprefsly  averred  that  Af.  had 
the  ufe  of  the  coachy^r  a  year y  yet  it  being y&irf  that  it  itms  delivered 
to  him,  it  fliall  be  intended  Jf  the  contrary  be  not  fhewn  of  the  de* 
feudant's  fide;  per  Holt  Cb.  J.  at  Guildhall-,  and  judgment  for 
the  |)laintiff.  12  Mod.  503.  Pafch.  13  W.  3.  Atkinfon  v.  Mor« 
tice. 

^  As  where  28.  After  verdi£l  it  may  be  intended,  that  no  damages  were  given 
eiui"was'  for  matter  *  infenftble  j  but  it  can  not  be  fo  intended  J^r  matter  fen* 
laid  a  year  ftble  but  infuficient  in  law.  i  Salk.  364.  pi.  3.  Pafch.  i  Ami.  B.  R^ 
Before  the      Clark  V.  Martin. 

ment  of  the  trefp^fs ;  and  intire  damages  were  given  for  all.  Adjudged*  Catth.  230.  Pafch.  4  W,  ft  M. 
B*  R.    Bridges  t.  Horner. 

29.  If  the  verdift  may  any  ways  be  conftrucd  good^  a  coriflrue* 
iion  to  defiroy  it  ought  not  to  be  made.     Trials  per  Pais,  276. 

30.  If  a  thing  is  left  out,  TcaA.  cannot  he  intended^  the  verdi£k  i$ 
not  good.    Trials  per  Fais>  289. 


c 


(Z.  f)   VerdiiSJ:  fpecial  and  general.    Where  Verdi£t  Sec(u.o 
is  good  by  Intendment ^  or  void  for  Uncertainty.        ^ 

I.  iN  account  f  as  receiver  ofjol.  by  the  hands  of  A.  and  of  other  Sty.  ^m* 
-I    lo/.  by  the  hands  ofB.  and  of  other  lo/.  by  the  hands  of  C.  ^'^p/*- 
and  of  other  *  funis  by  other  hands  ;  if  the  jury  upon  ne  unque  i'p^^T -J 
receiver  pleaded,  find  that  the  defendant  never  ivas  receiver  but  of  t     -   -   _j 
lo/.  and  as  to  one  lot*  that  he  was  receiver.    This  is  not  goodj  but  vis  t.St, 
all  utterly  uncertain,  what  lol.  by  the  hands  of  what  perfon  he  ^ 'J?'?* 
received  it ;  fo  that  in  a  new  a£i:ion  this  cannot  be  pleaded  in  bar.  doe$aotgj« 
Hill.  1649.  between  St.  Albans  and  Pendarvi^    Adjudged  per  the  ftatc  of 
Curiam,  and  a  venire  facias  de  novo  awarded.]  it,only(i|r^ 

'  chat  an  iuum 

(not  faying  what)  was  joined,  and  an  impeife^  verdid  found  ;  and  thereupon  a  vcn.  fac.  de  novo  wa^ 
awarded,  &c. 

2.  If  the  jury  find  that  the  defendant  a/fumed  modo  is^ forma  with-' 
twtjaying  to  whom  ;  yet  it  is  good.  Nov,  83.  fays  it  was  fo  ad- 
judged in  the  cafe  of  Harding  v.  Unton.   T.  3  Jac.  C.  B.  Rot.  507* 

(A*  g)    YtTA\6i  fpecial.    What  fhall  be  a  good  Ver-  f  408  1 

dift  by  Intendment.     See  after.  p^tow^^ 

[x*  iF  a  fpecial  vcrdi£l  finds  that  A.  was  pojpffed  for  years  of  Jo.  339.  fl 
**  landi  and  that  the  reverfton  in  fee  was  in  jB.  and  that  A.  ae^  ^'  ^:^'.^** 
vifed  the  term  to  C.  after  the  death  of  M.  whom  he  made  his  execu^  tnentic^ 
torf  and  died,  and  M.  entered^  and  during  his  life  C,  after  releafed  of  the  fhi4« 
his  pqffibility  to  B,  and  it  is  not  found  that  the  reverfton  continued  in  I"^  ^  * 
B.  at  the  time  of  the  releafcy  yet  this  fliall  be  intended  in  a  veididi 
to  f  continue  in  hitn,  it  being  found  to  be  once  in  him  by  the  fame  f  See  [Y,  f ) 
verdi^  before.     P.  13  Car.  B.  R.  between  Johnson  and  Trum-  p^«  ^• 
PER.     Per  Curiam  adjudged.     Intratur  Mich.  1 1  Car.  Rot.  506.] 

[2.  .If  the  jury  Jind  a  fpecial  verdiilj  and  refer  the  law  upon  the  S.  P.  per 
*«id  fpecial  matter  to  the  Court,  though  they  do  not  find  any  title  vcn'*^ 
for  the  defendant y  which  is  a  collateral  thing  to  the  point  which  they  Pafch. 


Vent.  ii%m 


faid  fpecial  matter  to  the  Court,  though  they  do  not  find  any  title  ^*"*"* 

for  the  defendant y  which  is  a  collateral  thing  to  the  point  which  they 

refer  to  the  Court,  yet  the  verdid  is  good  enough  ;  for  all  other  Car.i.B.!L 

things  fhall  be  intended  andfupplied,  but  that  which  is  referred  to  the  ^^l^^\^  ^^ 

Court.     Co.  5.  GooDALE,  97.  adjudged.]  theH«nin4 

of  Thiftle- 
worth,  I      S.  C.  and  S.  P.  cited  G.  Equ.  R.  256.  in  cafe  of  Lodge  ▼.  Jenningt.— — Hob.  262.  S.  C. 
cited  and  S.  P.  b^ie^d  by  FlobartCh.  J.  Trln.  1 5  Jac.  in  cafe  of  Duacomb  v.  Wingfield.  S.  P« 

per  £}re  J.  Skin.  465.  incaie  of  Philips  v.  Bury. 


1 

[3.  [As"]  if  the  jury  find  the  title  of  the  plaintifF  to  be  under  5.  c.  citci 

le  who  was  leflee  for  life,  and  they  find  the  eficaefor  life^  but  do  ^^^{}\l^% 

ftatfind  the  tenant  for  life  is  alivcy  but  conclude  upon  the  matter  and  the  cafe  of 

refer  it  to  the  Court,  and  the  Court  adjudges  the  matter  for  the  Moiineux  v, 

phintiffy  the  judgment  fhall  be  given  for  the  plaintifF;  for  the  life  ^^^^^^ 

JUi  be  ittSinded  and  fupplied,  the  conclufion  and  reference  to  the  Cxo.  j.  X44; 

Court 


one 


4o8       y  Ctiat 

pi.  4.  in  the  CouTt  being  upoti  anotfacT  matter.  H.  4  Ja«  B.  R. 
Moiinfux  ▼  ^i^L^  ^N^  MoLLiNEUx,  adjudged*] 

Mblineux,  the  fame  point  was  infifted  upon  $  and  per  Cur.  it  (hall  not  be  Intended  that  the  kilee  it 
4ttA,  onlefs  it  had  been  found  ;  and  that  in  a  fpecia!  verdid^  all  neceflary  circumftancea  iball  be  in* 
tended,  unlefs  found  to  the  contrary.^— -S.  C  cited  G.  Bqu.  R.  257.  in  cafe  of  Lodge  ▼.  Jennings. 
—If  %.  jury  find  d  iram  made  to  J-  S»  for  bu  lift,  but  Jo  not  find  tbut  b*  it  Ihumg,  yet  we  muft  intend 
So  a  fpecial  verdiA  that  he  ftill  continues  alive,  efpecially  when  the  plaintiff  is  to  make  out  a  title  to 
avoid  the  grant :  but  it  would  be  otherwife  in  a  plea.  Per  Holt  Ch.  J.  quod  Aiit  conceflfum ;  per 
Powel  J.  ^0t  cannot  prefume  that  he  is  dead,  for  he  being  once  found  alive,  we  moll  take  himfo  to 
contiaoe,  unlefs  it  were  exprefsly  found  that  he  is  fince  dead,  a  Ld.  ilaym.  Rep.  999.  Trin.  a  Ann* 
Smartle  v.  Penhallow. 

Cpo.J.627.  [^^,  \n  ejeBione  firnut^  if  the  jury ^J  a  fpecial  verdid,  to  wit» 

fl.%T.Mich.  ^^^^  ^^  devifed  the  land  to  bis  executors  quoufque  they  levied fuch  afum 

S.  C.  but  *  of  moneyy  or  his  heirjbould  pay  to  them  the  faid  fumy  and  conclude 

S.  P.  docs  upon  the  matter,  if  die  Court  think  that  judgment  fliall  be  for  the 

■^'?F*i*''  plaintiff,  &c.  and  they  do  not  find  that  the  heir  has  not  paid  the  im- 

»    ■  ralm.     *  »»•  t        1  ff»f«i'».. 

191.  S.  C.    neyj  though  it  appears  that  the  money  cannot  be  levied  withtn  this  time 
l»cordingly.  out  of  the  tandy  this  (quoufque  the  heir  pays  the  money)  is  parcel 
of  the  limitation  of  the  eftate,  which  ought  to  he  found;  otherwife 
the  Court,  which  is  to  adjudge  upon  all  the  matter,  (hall  not  in- 
tend it.    And  there  is  diverfity  in  pleadings  where  he  who  will  have 
benefit  of  it  may  (hew  it,  and  a  verdiB,  where  the  Court  is  to  ad« 
judge  upon  the  verdifl  found*  Tr.  19  Ja.  ^.  R.  between  Langlet 
AND  Paine,  per  Curiam  adjudged.] 
t  409  ]J       [5.  If  a  jury  find  a  fpecial  verdi£t,  in  which  thej  find  that  J.  8. 
^— A-  -I  ^as  fei/ed  in  fee  of  land,  afid  made  his  will,  and  *  thereby  devifed 
•  Fol.  699.  oil  ^/j  ^Jiaie  to  n.  paying  debts  and  legacies,  and  refer  to  the  Court 
g     'g  '  the  matter  in  law  upon  the  will,  fcilicet,  whether  the  landpaffed^ 
aiijj.  S.C.    i^nd  a  fee  by  it,  but  do  not  find  that  B,  has  paid  the  debts  and  legacies^ 
accordingly,  yet  this  is  a  good  vetdi£l,  becaufe  it  is  a  condition  properly,  and 
ni.^**s^c^^  not  a  limitation.    Tr.  1651.  between  Johnson  and  KERMAN^ad- 

'  *  '  judged.  Intratur,  H.  1649.  Rot.  153.] 
M0.691.pl.  [6.  In  an  a£tion  upon  the  cafe  for  taking  of  certain  wood,  upon 
955.  May-  fiof  guilty  pleaded,  if  the  jury  find  that  A.  bargained  and  fold  300 
Basset^  ^^^^^  of  <vood  to  B.  out  of  hit  wood,  to  be  taken  by  the  q/fignmeni  of 
S.C.butS.P.  A.  and  that  B,  before  alignment  grants  it  over  (which  was  the  mat- 
^^*  "°V*P*  ter  in  law),  &c.  though  no  confideration  of  the  bargain  and  falc  be 
^Rep.  24.  found,  yet  it  fliall  be  intended  in  a  verdift.    P.  43  Eh  B.  R.  bc« 

b.  Sir  Tmo.   tweCU  BaSSET  AND  MaYNARD.] 

PALMfft'l 

cafe,  S.  C.  but  S.  P.  does  not  appearl  Cio.  £.819.  pi.  14.  S.  C*  and  S.  P.  accordingly,  ^ 

Noy,  32.  S.  C«  but  S.  P.  does  not  appear. 

sRolLRep.^  [7.  In  ejeBione  firma,  if  the  jury  jifwrf  a  fpecial  verdift  upon  a 
buf  s  P^'  '"^  ^»  "^  which  they  find  that  A.  had  ijfue  ifons  B.  and  C  and  do 
does  not'ap-  not  find  which  of  them  was  the  eldefi,  and  which  the  youngefi,  which 
pctf—  is  material  in  the  cafe,  this  verdidl  is  not  good ;  for  though  B.  is 
P«"m'a'm  ^^^  named,  yet  it  does  not  appear  by  it  that  he  is  the  cldeft  fon. 
«.  Bi^oId,  Mich.  20  Ja.  B.'R.  between  Pertn  and  Fearse  adjudged.]' 

S.C.  but 

$.  p.  does  not  appear.     ■       Ibid.  30^.  PsafMAv  v.  Pierce,  S.C.  and  S.P.  and  the  Couzt  amsM 

«  venire  facias  de  novo.  Bridgm.  14.  S.  C.  but  S.  P.  does  not  appear. 

Jalm.  416.        [8.  In  ejeBionefirma,  if  the  jurffind  a  fpecial  verdift,  that  J 4  8. 
B  r!  s^c)  '^^fM^^  ^f^^^  '"^'wr  ffl}i  in  his  dt^mefue^  as  of  fie ^  of  which  nm» 

'    *    *  *  >  -  twt 


n$r  the  ieftniani  nvas  a  copyholdtr  of  the  place  where^  isfc.  and  did  anJS.P.ob- 
tvafte^  by  cutting  of  an  oak,  and  that  after  J,  S.  died^  and  the  lejfor  i^rdlft  ^and 
of  the  plaintiff y  being  his  couftn  and  heivy  entered  into  the  manor,  and  Doderidge 
into  the  place  where,  &c.  for  the  f aid  forfeiture  ^  and  nvas  thereof  ^^J"^'?' '" 
feifed  in  his  demefne  as  of  fee,  and  concludes  ft  fuper  totam  materiam^  ^f^  |^^^ 
^c.  this  is  not  a  good  verdidl,  bccaufe  it  is  not  found  that  f.  5.  found  that 
died  fo  fei/ed  of  the  manor,  aud  that  it  defcended  to  the  lejfor  as  hia,  J{j^  ^^S^xot 
coufin  and  heir;  for  it  may  be  that  J.  S.  aliened  the  land,  and  tifffshcfrj 
that  the  father  of  the  lefTor,  or  the  leflbr  himfelf  repurchafed  it,  and  he  faid 
and  that  he  was  alfo  coufin  and  heir  to  J.  S.  for  though  it  be  in  a  t|'*t»"*c- 
verdift,  yet  it  (hall  not  be  intended  that  the  fee  continued  in  J.  S.  cUrel  ihail 
to  his  death,  and  that  he  died  thereof  feifed  without  finding  of  it.  defcead  to 
P.   I  Car.  between  Cornwallis  and  Hammond  per  Curiam,  Pj**^  ^^^^*  ^ 
which  is  entered  Tr.  22  Ja.  B.  Rot.  191.]  fciturc«, 

when  it  is 
in  the  will  of  the  anceftor  to  tike  adYantage  of  them,  or  not*     Adjornatnr— —— Lat  216.  Coknwal« 
Lii  V.  Norwood,  or  Hammonp,  S.C.  hot  nothing  faid  as  to  this  point,  any  further  than  barely 
mentioning  its  not  being  found  by  the  verdifl.  S.  C.  cited  G.  £qu.  R.  25S.  in  cafe  of  Lodge  ▼* 

Jennings. 

[9.  In  an  ejeBione firnuty  if  in  a  fpecial  verdifb  it  ht  found  that  Noy,  154.  . 

?•  S.  was  deprived  by  the  high  commtjjion  of  a  benefice,   and  it  is  ^^^■^:^' 

found  in  this  manner y  that  fuch  perfons,  authorizati  virtute  literarum  p^jp  '  "  * 

patentium  dominx  Elizabeths  Reginse,  &c.  and  it  is  not  found  that  Brown). 

the  letters  patents  were  under  the  great  fealy  yet  it  is  good;  for  it  .'*^^^p^* 

IhaU  be  intended  in  a  verdift.  Tr.  13  Car.  B.  R.  between  Allen  paim.  521. 

AND  Nashe^  which  was  Huntlbt's  cafe,  adjudged  per  Curiam.  Hunt- 

Mich.  8  Car.  Rot.  508.]  3"^^;-*^. 

4oes  not  appear*    -   Jo.  393.  pi.  2.  Allsm  t.  Nash,  S.C.  and  take*  notice  of  the  deprivation,  but 
no  mention  a^  to  letters  paienta. 

[10,  In  ejeBione  firnucy  if  the  jury  ^/y//  a  fpecial  verdift,  being  a     L  410  ] 
matter  in  Awv,  upon  a  leafe  for  years  referving  rent  upon  condition y  Cro.  c.28»> 
fcfr.  but  no  title  is  found  for  the  plaintiff  nor  defendant  y  but  it  is  only  gp^^'^'^' 
found  that  the  leffor  of  the  plaintiff y  being  ajhrangery  entered  into  the  s/c'*  but 
land,  and  leafed  it  to  the  plaintiff  y  by  which  the  plaintiff  was  pojjeffed  S.  P.  does 
prout  lepc  pofiulaty  till  the  defendant  entered  and  ejeBed  him  s  this  is  'y'\m^^l- 
not  a  good  verdict,  the  title  appearing  to  be  m  a  Itrangcr,  with-  pi.23,  s.c» 
out  an  adual  ouder  made  to  him  who  had  the  right.     Contra,       buts.p.does 
Car.  B.  R.  between  Bland  and  Inman,   adjudged  by  3  "^^Jff^r* 
againfl  Hide  5  but  in  writ  of  error  in  the  Exchequer-chamber,  the  448.  pi. 5 16. 
CoUrt  feemed  e  contra.     And  afterwards  compounded.!  Bland's 

'^  cafe,  S.C. 

'  but  S.  P.  does  not  appear* 

[11.  In  an  ejeBione  firma  by  the  leffee  of  a  collegey  if  the  jury  Cro.E.  815. 
find  a  fpecial  verdici  in  this  manner,  fcilicet,  that  the  college  leafed  ^^^^l]^^  f  * 
it  to  A.  upon  condition y  and  find  a  fpecial  matter  in  law  whether  the  the  5th  re- 
condition    be   brokeny    and  that   the   college  fuppofing   the   condition  fohitlon.— 
broifn  by  their  bailiff  entered  and  leafed  it  to  the  plaintiffy  isTc.  this  is  tf^CX 
not  a  good  fpecial  vcrdift,  *  without  finding  of  the  command,  given    •fXtoo? 
by  the  college  to  the  bailiff  to  enter,  to  be  by  deed ;  for  otherwife  ^     ^    _f 
it  is  not  good.    P.  43  £1.  B.  R.  between  Dumper  and  Stms  b.  hid.  45 
adjudged.]  Eiir.  b.r. 

■*        ^         -^  DffMPOIl's 

o^St^  S.  C.  but  S.  P.  does  not  appcar,«*S«  C.  cited  G*  Eqa.  R,  aqSu  10  ctie  of  Loficl  ▼.  JiHuiMtis  i 
Vol..  XXi.  O  g  and 


410  Crfat. 

and  fays,  that  the  very  gift  of  the  aAion  is,  whether  the  condition  li  brolce,  tt  not;  which  condiiiofl 


giving  the  plaiaiiff  a  right  of  entry,  it  can  never  appear  to  the  Court  that  there  was  any  brc 

there  be  an  entry  for  the  condition  ',  and  a  corporation  cannot  mike  a  bailiflf  without  deed;  and  therc^' 


breach,  dnlefs 

^^^ ^  ^  ^  Jce  a  bailiflf  without  dc 

fore  a  balliif  without  a  deed  cannot  enter  for  the  condition  broken. 


Roll.  Rep.  [i2.  If  in  yeclionefirma^  the  jury^Wa  fpccial  vcrdift,  and  find 
^^^A^V'^^'  fpecial  matter  in  laiVy  wheiker  J.  S.  has  right  to  the  landy  upon 
s!  P.*  d^  which  the  Court  adjudges  that  he  has  right  to  the  land  5  but  they 
not  appear,  find  further  that  J*  JD.  entered  into  the  land  upon  J,  S.  and  was  feifed 
--Ibid.  2x7.  fj^jifpf^Qitt  lex  pojlulaty  and  made  the  leaje  to  the  plaintiffs  and  the  Leffee 
andS.V-juft  by  force  thereof  ivas  poffeffed^  and  it  is  not  found  that  J,  D.  diffeifed 
mentioned,  y,  S.  and  therefore  upon  this  verdift  it  (hall  not  be  intended  that 
ttr.--T'  J-  ^*  ^^^^^  J*  ^-  ^"^  difleifed  him,  and  then  the  entry  of  J.  D, 
R«ii.  Rep.  and  his  leafe  void  ;  and  fo  the  a£l:ion  does  not  lie  againft  a  ftran- 
6.  s.  C.  ger  who  has  nothing  in  the  land.  Tr.  1 3  Ja.  B.  R.  between 
RR.'bu"*  HiTCHiN  AND  Glover  per  Curiam.] 

S.  P   does  not  appear.-^— Cro.  J.  463.  pi.  1 1 .  S.  C.  but  S.  P.  does  not  appear. 

a  Roll.  Rep.  [13.  In  ejeElione  forma^  if  plaintiff  rf«f(://ir<'j  of  loo  acres  of  lanj^ 
467.   Herlc  j5»^^  ^^  jQQ  ^ygj  qJ  Hvoody  and  ^t  ]\xxj  find  for  plaintiff  for  all 

s\  C.  but  befides  the  100  acres  of  wood^  and  for  them  find  afpecial  verdifi  ;  by 
left  imper-  which  it  is  found  that  thefaid,  100  acres  of  woody  time  whereof  me^ 
**^*  rnoryy  isfc.  were  parcel  of  the  Barton  ofPrid.  and  then  an  indenture 

is  found  in  kite  verba y  by  which  it  appears  upon  the  words,  that  all  the^ 
Barton  of  Prid.  (except  all  coppice-rvood  grooving y  or  which  after  Jball 
grow  upon  the  faid  Barton)  is  conveyed  to  the  leffor  of  tie  plaintiffs 
and  concludes y  ft  fuper  totam  materiam,  £5*r,  this  is  not  a  good  fpc- 
ciai  verdi£t  to  draw  the  matter  in  law  intended  upon  the  ex- 
ception of  the  coppice-wood  in  the  deed  in  queftion,  becaufc  it  is 
not  found  thai  there  was  any  coppice-wood  upon  the  Barton  :  for  not- 
withftanding  the  exception  in  the  deed,  it  may  be  that  there  are- 
not  any  coppice-woods  there,  but  the  woods  in  queftion-  were, 
r  411  ]  great  woods,  and  not  copplcc-woodsj  but  inafmuch  as  it  ia  found 
that  the  100  acres  of  wood  in  the  declaration  are  parcel  of  the 
Barton,  and  that  all  the  Barton  [is]  found  conveyed,  except  coi>* 
pice  wood  growing,  and  no  coppice  found  growing  there,  dhere  \% 
fuf&cient  title  found  for  the  plaintiff  to  have  judgment  for  the 
100  acres  of  wood.  Hill.  22  Ja.  B.  R.  between  Slee  and  Herle 
adjudged  per  Curiam.] 
S«  C.  cUcd        [14*  In  a  fpecial  verdi£l,  if  the  jury  find  a  recognizance  in  nature 
by  Hobart     ^  afiatutefiaple  in  tliis  manner,  fcilicet,  that  conufor  comes  before 
^^'h^m'  ^'  ^'   ^^^^^^^'^  ?f  I'Ondony  and  T,  0.  mayor  of  the  flapUy  £sf  recog-' 
cs^e  of         novitfe  dehere  to  B.  200  /.  and  docs  not  fay  fecundam  forinam  flatuti, 
Poftcr  and     J5»^,  nec  per  fcriptum  cbligatorumy  ^c.  where  the  (tatute  of  23  H.  8. 
$nd?5d.     Provides  that  it  fliall  be  by  bill  obligatory,  fealed  with  3  feals  •,  and 
»6a.  in  cafe  here  it  appears  not  by  tlie  verdidl:  that  there  was  any  bond  or  feal, 
of  Don-       nor  that  it  was  according  to  the  ftatute,  yet  this  is  a  good  verdift, 
WingfieJd.    inafmuch  as  they  have  found  a  recognizance  before  the  mayor  and 
—S.C. cited  recorder,  &c.  it  Ihall  be  intended  according  to  the  ftatute;  for 
Raynj.  150.  otherWife  they  cannot  take  any  recognizance ;  and  by  all  the  fe- 
Corbet  vf     R"^^  ^^  ^^^  verdift,  it  appears  that  it  was  fuch  recognizance  \  and 
Stone.   '     verdi£U  of  laymen  Ihall  be  taken  according  to  their  intent^  and 

need 


fitti  not  fo  precifc  a  form  as  in  pleadings,   Co.  4.  FuL\vooh,  65. 
b.  Refolvcd.     Hobart's  Reports,  76.] 

[if.  In  a  fpecial  verdi£b,  if  the  \>x'^^  find  that  J,  o.  was  feifed  in  Cro.fc.  447. 
/>«»  «>/fl«y  //?W,  and  p^jfTelTed  of  cei'tmn  kafes  for  Kears  of  other  landy  P^*  ^^'  ^*^'^' 

•^       f  /     ;•  M  •        •^••.-      "^        T    1.        i_      y    ■/•  J  y     ;     /•     .     cv    T^     and  449.  pi. 

flwrt  w7^//d'  ^/J-  %vnl  m  viritingy  and  thereby  devjjt'd  his  leaps  to  j.  jL/.  az.  s.C.  bat 
fl/;^  after  devifed  t$  his  execxttcrs  all  the  refidue  of  his  efiatesy  morl'  S.  P.  doei 
gages,  goffdsy  ^c.  his  debts  paid,  and  funeral  expences  difcharged^ ;  ^^V?^^' 
this  was  not  a  perfecl  fpecial  verdift,  the  matter  in  law  referred  pi.  ,i.  s.C. 
to  the  Court  being,  whether  the  executor  has  ail  eflate  in  fee  by  but  s.  P. 
this  devife,   or   not,  inafmuch  as  it  is  not  found  that  the  debts  **°^  °°'  *?* 
nuere  paid  and  the  funeral  expences  difchargedy  which  is  a  condition        ^^_ 
precedent  \  fo  that  the  executor  cannot  nave  it  before  the  •  debts  •  Fol.7oi» 
paid  and  funerals  difchargedj  and  therefore  a  venire  £acias  dc  ^^"  -^-*  "^ 
novo  is  to  be  granted.  Hill,  i  o  Car,  B.  R.  between  Wilkinson  awd 
Mekea^  per  Curiam  ;  and  I'  believe  that  a  venire  facias  de  nov6 

'    was  granted  accordingly,    Ihtratur,  Tr.  iq  Car.  Rot.  1043.] 

[16.  If  baron  andftme  zrtfeifed  for  life^  the  remainder  in  tail  to  Cro.d  391* 
B.  the  fon^  the  remainder  in  fee  to  B,  and,  baron  makes  feoffment  P^'*'  ^ ''■«•• 
^ith  general  warranty  to  C.  and  dies,  and  ^it^r  the  f erne  and  B.  enter ^  Sahdj  * 
^nd  make  feoffment  in  fee  to  D.  and  then  C.  enters,  jind  in  an  ejcc-  S.  c.  fays 
tione  firmae  all  this  is  found  by  fpecial  verdift,  but  it  is  not  found  ^^^°^ 

'  that  B,  was  fon  and  heir  to  the  baron ^  bv  which  the  warranty  ley  hclJ, 
might  defcend  upon  him  to  bind  his  remaind^rs^  but  is  only  found  ^^^  the 
thai  the  baron  had  iffue  the  f aid  B.  his  only  fon  by  the  faid  feme :  ZuT^ 
upon  this  verdid:  it  fhall  not  be  intended  that  he  was  fon. and  becaufeit^ 
heir  of  the  baron,  and  [that]  by  this  th%  remainders  of  B.  (hall  wa«  not 
be  barred  by  the  warranty  and  defcent  of  it  upon  him  j  for  he  J*g"^/?*^ 
might  have  other  fon  by  another  feme,  or  the  warranty  might  be  and  it  /hall 
difcharged  or  releafed  in  his  life.     Hill.   10  Car,  B^  R.  between  }» the  rathef 
Gtmlett  and  Saundrt  per  Curiam.     And  after  the  fpecial  tw"?'^., 

T^r\  i»ii  •iT»  •<•  «   that  nc  It 

irerdtci  was  amended  by  the  notes,  to  wit^  that  B.  Mfas  fon  and  not  thdr^ 
heir  to  the  baron,]  bectafc  it 

js  ct/ktitaf 
^oarrofiy^  which  it  mot  to  he/avound ;  and  it  may  be  that  he  had  elder  font  by  another  Tenter,  or  ther* 
tAtght  be  an  attainder ;  bat  Crooke  J«  held  contra,  and  the  rather  becaufe  it  wat  found  that  the  inden- 
Cure  calls  him  filium  &  hapredem  faum  apparentem  j  and  that  a  plurality  of  ions  ihail  not  be  intended, 
-    cfpecially  as  this  cafe  is,  becaufe  if  be  be  not  heir,  there  is  ito  colour  to  have  a  fpecial  r'rHift. 

8.  C.  cited  G.  Equ.  R.  259.  in  Cafe  of  Lodge  v.  Jznnincs  ;  and  fays  that  the  being  heir  it  tbevevy 
gift  of  the  faA,  and  is  abfolutely  n«e/Iary  to  bHng  the  doubt  before  the  Court. 

17.  A  leafe  was  made  to  R.  S.  and  T.  habendum  for  their  3    [  4t^  T 
Yiwx,  and  the  life  of  the  furvivor,.  provifo  that  S.  fhall  have  no  benefit  Cro,  E.  89. 
sduring  the  life  of  R^  nor  fhall  T,  during  the  life  ofS.     A  leafe  was  P^*  »3'  S.  O. 
made  by  T.  and  his  leffee  brought  ejeBment^  and  the  jurj  found  a  scovtt  "^ 
fpecial  verdi^f  but  did  not  find  that  ST.  'Who  made  this  leafe^  was  Cabxl, 
living.     Adjudged  that  it  was  not  material ;  for  it  is  found  fo  by  fay»«heJeale 
impUcation,  becaufe  they  fay  that  if  this  was  a  joint  lea/e,  then  the  byT^tftcf 
defendant  is  not  guilty  :  but  If  it  is  a  leafe  in  remainder,  then  he  is:  R^'sdcaihj 
by  which  it  appears,  that  they  did  not  doubt  but  T.  the  leflbr  hut  this 
was  living,  nor  of  any  other  circunriftance,  but  only  whether  the  fi^ng^^^ 
leafe  to  R.S.  and  T.  was  joint,  orbywavof  remainder;  fo  as  the  jury 
the  Court  now  is  not  t<J  meddle  with  any  thing  ellfc.   Moor,  267*  *«"»"P* 
pU  418,  Mich*  30  &  31  Eliz.  Leverfagc  v.  Cuble.  ibw!"Io7^ 

|d.  I.  S.  C.  hot  S,  P.  does  not  appear.     ■      Lcjiy.  pi. 446.  S.C*  and  fajt  that  theeaeeptiM 
|ikai  to  the  vtrdi^,  wat  becaufe  the  lift  of  T«  wat  not  fouad|  but  the  Court  held  it  good. 
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ft  U.  97*  s3.  In  eftSmittt  the  jury^W,  thai  th  ckan  and  chapter  of  E* 

I.  c' K*.  •^  '^  l^ofifir  years  ^  rendering  rent  at  their  chapter^houfe^  and  fir 
ecMingly.  non-payment  to  be  void*  The  rent  not  being  paid,  they  made  another 
leafe  to  the  plaintiff  for  2 1  years,  and  a  letter  of  attorney  to  J.  S.  to 
enter  and  deliver  the  leafe  on  the  land,  which  he  did:  but  the  jurj 
did  not  find  that  he  entered  and  claimed  it  to  their  ufe,  and  then  de^ 
livered  the  leafe  as  the  letter  of  attorney  dire^ed :  and  therefore  it 
was  infifted,  that  he  had  not  purfued  his  authority.  Sed  non 
allocatur;  for  in  a  fpecial  vcrdift  the  cirtumftances  of  every 
thing  need  not  be  fo  ftrif^ly  found  as.  they  are  to  be  pleaded ; 
and  it  being  found,  that  by  virtue  of  the  warrant  he  delivered 
the  deed  on  the  land,  it  ihall  be  intended  he  purfued  it  duly. 
Cro.  £•  167.  pi.  3.  Hill.  32  Eliz.  B.R.  Willis  v.  Jermln. 

19.  In  detinue  of  feveral  parcels  of  plate,  (viz.)  a  bafon,  evter^ 
Jiher  bowl,  and  feveral  other  parcels,  to  be  redelivered  on  the  17  de^y 
^ May  following.     The  jury  found  that  the  plaint'^  was  poffeffed 
\6Febr.  TfiEliz*  and  by  indenture  between  him  and  the  defendant^ 
fold  to  the  defendant  feveral  parcels  of  plate  prout  in  the-  indenture^ 
which  they  found  verbatim,  in  which  the  bafon  and  ewer,  and  all  the 
parcels  expreffed  in  the  declaration,  were  mentioned,  and  that  the  fate 
was  to  be  void  on  payment  offuch  afum  on  l  ']th  May,     ^htj  found 
the  payment,  but  did  not  find  that  the  parcels  in  the  declaration  were 
the  fame  with  thofe  mentioned  in  the  indenture,  but  only  that  he 
fold  divers  patcds :  and  this  was  affigned  for  error ;  for  though 
they  be  all  one  in  name,  yet  they  may  be  fevernl,  and  intendment 
will  not  help ;  and  of  that  opinion  was  all  the  Court,  and  there- 
fore judgment  ^raa  reverfed.    Cro.  Eliz.  866.  pi.  49.   Mich. 
43  &  44  Eliz.  in  Cam.  Scacc.  Bateman  v.  Elmer. 
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(B.  g)     VerdiA  Special.     Where  a  Special  Conclur 
Jion  of  a  Special  Verdidt  fhall  aid  the  ImperfeSiorts 
of  the  Verdia. 


So'aotet^  £1,   iN  an  eje^ione  firma,   if  the  plaintifF  declares  upon  a  leafe 
JjJJj^^*^  *   made  by  A*  and  the  jarjfnd  a  fpecial  verdiSl,  and  matter  in 

fpecial  con-  low  upon  a  power  of  revocation  of  ufes  by  an  indenture,  and  //- . 
clufioo  and  mitations  of  new  ufes,  and  then  a  leafe  for  years  made  to  the  plaintiff 
to  ^t^mirt  h  ^'JP^  '*  '^  declaration,  and  another  in  which  there  is  an  apparent 
and  a  sene-'  ^  variance :  but  they  conclude  the  verdi£l,  and  refer  to  the  Court 
xal  conclu.  whether  the  grant  of  the  new  eftate  found  in  the  verdiB  be  a  revo' 
^^  to*"  c^^^<^^  rf  l^  fiKfi  if'denture  or  not  This  fpecial  conclufion  fliall 
tlie  Court,  aid  the  verdifl,  fo  that  the  Court  cannot  take  notice  of  the  vari- 
Triab  per  ancc  in  thc  leafe  between  the  declaration  and  verdi£l,  becaufc 
fCro'c.  ^^  <loubt  touching  the  revocation  is  only  referred  to  the  Court; 
471.  {d.  6.  and  though  they  refer  to  the  Court,  whether  it  be  a^  revocation  of 
S.  C.  init  ^^  gyft  indenture,  and  not  of  the  firft  ufes,  and  limitation  of 
tibat  the  To^  hew  ufes,  as  it  ought  to  be,  yet  in  a  verdi£t  it  is  fufficient ;  for 
dia  finding  their  intention  appears.  Tr.  13  Car.  B.  R. '  between  f  Snaps 
thatitwai  y^jy  TuRTON,  adjudged  per  Curiam,  upon  a  fpecial  Terdi£l. 
X^m^T  Intratur,Tr.  11  Car.  Rot.  1137.] 

ht  to  pais,  it  was  refolvcd  to  be  •  xcfocacion  within  the  profifo.  1  Jo,  39a.  pi.  i;  St  C.  bot  U^ 

•othingof  theiretdid.  ,  '    '  To    It 
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{2.  If  an  ifTue  be  nvheiher  J^  $,  was  taken  in  exicuiion  by  the  Hob  51.  pi. 
IhcrifF,  by  force  of  a  writ  of  capias  ad  fatisfaciendum,  and  the  jury  c^'nrS-*"^ 
find  that  he  was  not  taken  in  execution  by  force  of  a  writ  of  PI.3.S.C— 
capias  ad  fatisfaciendum }  but  they  further  nnd  tJi>at  he  was  taken  (V.  f }  pi. 
in  execution  by  force  of  a  writ  of  alias  capias  ad  fatisfaciendum  y  in  /n^'^'Sf*' 
recordo  pr^diBo  ^linime  fpecificati^  and  conclude  f  fuper  totam  mate^  43!  s.C» 
,  riam,  the  Court  fliall  intend  that  the  fherifF  took  him  by  force  of 
the'writ  of  capias  within  mentioned,  then  they  find  for  the  defend- 
ant;   if  otherwife,  for  the  plaintiff.     In   this  cafe  this  fpecial 
conclufion  has  aided  th  repugnancy  of  the  finding  before,  fo  that 
all  the  fpecial  matter  is  put  in  the  judgment  of  the  Court.     Ho- 
bart's  Reports,  72    between  FosTE^t  and  Jackson,  adjudged.] 

[3^  In  debt  againf  executors^  and  the  ijfue  upon  a£its  enter  mnins^  p     ^       , 
and  *  the  jury  yfftt/ a  fpecial  verdift,  that  is  to  lay,  that  teftator  •Fol.  70a*, 
made  a  leafe  of  land  and  implements  for  years ^   rendering  rent  to  ^    -•'  "^ 
him  and  his  heirs  and  afftgns^  and  that  the  executor  had  received  the  \  „  f'^ 
rent  continually  after  the  death  of  the  teftatory  and  fo  ajfets ;    and  Ch.  J.  Hob. 
alfo  petunt  advijamentum  curia^  it  it  (hall  be  adjudged  aflets  or  not.  53' '"  cafe  of 
This  is  not  aflets  in  law,  and  the  Court  fhall  judge  upon  all  t^cksoiTi 
the  matter  found,  and  then  the  (fo  aflets)  (hall  be  a  void  finding,  and  fays, 

D.  20  El.  361.    IC.J  ibatwhew- 

focTcrajury 
leghs  vfUb  a  fpecial  matter^  and  after  maket  a  general  conc/wfion  upon  it,  cmtrary  (•  that  which  the  Arav 
and  the  court  do  judge  upon  t:\e  fuecial  marter  f>und  by  them  ;  or,  on  the  other  fide,  whtn  they  htffM 
Vfitb  a  dirtH  verditlt  arid  yet  after  aeduee  a  fvtcixi  waver y  which  ii  contrary  to  their  direB  verdtB^  «r 
iff  lavf  proves  the  fyutb  cor.trary  tu  tieir  gcrnfui  ind.ii  picffilfed,  and  dofed  them  up,  with  fubmictiag 
the  whole  t  >  the  judgment  of  the  Court,  as  in  this  cafe  it  it,  in  both  thefe  cafei  ib*  Jfecial  matttr 
makes  the  verd  ff,  and  en. er -rules  the  general. 

If  the  jurors  take  upon  themfeives  tite  c:nufaDce  of  the  law,. and  find  the  fpecial  natter,  and  mif* 
take  the  law,  the  judges  of  the  law  (h^ii  give  judgment  upon  the  fpecial  niatter,  according  to  the  la^^ 
^  without  having  any  regard  to  the  conclu(iv/n  ot  the  jurors,  who  ought  not  to  take  upon  them  to  judge 
0/  the  law.     ]  I  Rep.  10.  b.  in  cafe  ot  Friddhe  v.  Napper.  » 

r4.  If  the  jury  find  z  fpecial  verdifly  and  refer  the  law  upon  the  See  (A.  g) 
faid  fpecial  matter  to  the  Court,  though  they  do  not  find  any  title  P**  *• 
for  the  defendant y  which  is  a  collateral  thing  to  the  point  which  they 
refer  to  the  Court,  yet  the  verdift  is  good  enough ;  for  all  other 
things  (hall  be  intended,  belides  that  which  is  referred  to  the 
Court.     Co.  5.  GooDALB,  97.     Adjudged.] 

(B.  g.  2)     What  fhall  be  faid  an  Inquejl  of  Office  only,    f  414  ] 

I.  yiSSIZE  between  2  abbots j  and  found  for  the  plaintKF,  and 
"^  further,  they  were  charged  of  the  right  for  the  collu/ion ;  and 
in  this  it  is  only  inqued  of  office,  and  if  they  find  matter  to  the 
writ  it  is  not  good  j  for  in  this  it  is  only  inqueft  between  the  par* 
ties.     Br.  Enqueft^  pi.  27.  cites  16  AfT.  i. 

2.  Averment  of  ajfets  by  defcent  is  i(rue  joined*     Br.  Enqueft^ 
pi.  83.  cites  16  E.  3. 

3.  Inquefl  is  fworn  upon  ijfue  of  nufance^  and  exception  was 
taken,  becaufe  the  verdiEl  was  taken  out  of  the  place  and  out  of 
the  timej  viz.  the  i(rue  was  in  B.  R.  and  the  verdi£l  ad  ecclefiam 
5an£li  Clem<!&tis  Dacorum.   Per  Scot  J.  we  will  take  the  inqueft 
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by  candlc-lighr,  if  they  cannot  agree;  jjnd  if  vrc  ;urc  to  rcmcrrcw 
we  will  take  you  with  us  in  carts;  and  fo  may  the  juiUces  of 
a  {fife.  And  fee  that  inquiry  cf  nufance  lahen  by  coinmijfion  is  only 
inqueft  of  office,  and  procefs  fliali  be  made  by  the  Court  againft 
the  parties  to  come  and  anfwer.  Nota.  Br.  Enqueft,  pi.  29. 
cites  19  AC  6. 

4.   Office  IS  found  for  the  hingj  and  after  upon  falfe*  furmife  other  I 

office  is  fund  for  one  party  ^  this  fliall  not  difcharge  the  office  found  j 

for  the  king  5  but  if  he  enters,  it  is  intrufion ;  for  it  is  only  incjucit  \ 

of  office,  which  (hall  not  difcharge  the  title  of  the  king  ;  and  alfo 
inqtiefl  of  office  found  for  a  fuhjeEl  fhall  not  bind  any  party  ;  quod 
nota ;  for  it  is  only  evidence  :  but  inquefl  of  office  found  for  the  i 

king  fliall  bind,  till  it  be  traverfcd.  Note  a  diverfity.  Br.  En- 
queft,  pi.  22.  cites  21  E,  3.  i>  2. 

S. P.  per  J,  Rediffeiftn  is  only  inqueft  of  office,   by  the  bcft  opinion, 

Kirton/""*   ^'-  Enqueil,  pi.  32.  cites  40  Afl;  23. 

^r.  En^ueft,  pi.  83.  <;ites  S.  C. 

6.  In  affife  the  tenant  pleaded  har^  tuhich  does  not  confefs  ottfier^ 
which  is  found  againfl  hinty  and  the  feifm  and  diffeiftn  alfo.  There 
lies  attaint  of  the  verdift  of  the  feifin  and  diffi?iiin,  if  it  be  falfe ; 
and  fo  fee  that  it  is  not  inqueil  of  office  in  this,  but  //  an  ijfttt 
implied  in  the  law  bctivecn  the  parties,  as  it  fccms.  Dr.  Enqueil, 
pL  84.  cites  1 1  H.  4.  26,  27. 

7.  In  do^ver  the  tenant  canie  at  the  fumtvws^  andfaid  that  he  hoT 
Ifcen  at  all  times  ready  to  render  dower  and  yet  is*,  and  the  demandant 
faid  that  he  ivas  not  ready,  and  that  her  baron  died  feifcd  \  and  the 

firfl  averment  of  the  demandant  cannot  be  taken,  becaufe  the 
tenant  came  at  the  fummons,  ajid  writ  to  inquire  of  the  damages 
was  awarded,  and  found  that  the  baron  died  feifed,  and  damages^ 
&c.  Per  Tilleiley,  this  is  only  inquefl  of  office^  where  it  ought  to 
have  been  by  iffue  tried,  and  thgrcfore  the  demandant  fliall  not  have 
judgment  upon  it.  Contra  per  Thirn.  ^aere.  Br.  Enqueftj^ 
pL  17.  cites  1 1  H.  4.  40,  41. 

8.  "Where  inquefl  is  awarded  by  default  upon  ijpue  joined,  this  is 
not  inqueft  of  office.     Br.  Enqueil,  pi.  82.  cites  21  H.  6.  56. 

But  16  Afl".       p.  jiffife  awarded  by  default  is  not  inqueft  of  office.     Br.  En- 
'h«  ir    q"-^ft'  P'-  82.  cites  a  I  H.  6.  56. 

taken  by  default  ts  only  inqueft  of  office ;  quod  contrattum  efl,  as  appcan  elfewhere ;  for  attaint  Iks 
of  ic.     Ib.d. 

10.  Writ  to  inquire  of  ivafle  by  default  is  not  inqueft  of  office^ 
Br.  Enqueft,  pi.  82.  cites  2 1  H.  6.  56. 
(]  415  ]  II.  Pracipe  quod  reddat  by  a  religious  man,  which  pafled  for  him 
upon  iflue  tried,  and  xht  jurors  inquired  of  the  collufion  as  thev  ought^ 
&c.  This  inquiry  is  only  enqueft  of  office.  Br.  Enquelt,  pi.  2«t 
cites  33  H.  6.  25. 

1 2.  Inqueft  taken  in  proprictate  probanda^  is  only  inqueft  of  of-i 
fice,  by  2  juftices.  Br.  Enqueft,  pi.  83.  cites  i  E.  4.  9.  &  Fitzh- 
Proprictate  probanda,  3.  &  Fitzh.  Replevin,  35  &  36.  accordingly, 

13.  Inqueft  upon  extent  of  the  value  upon  recovery  in  value  by  lyouchcr 
U  only  incjueft  pf  offing,    5r,  Encjucll,  ^^1.  83,  cites  i  E.  4.  9. 
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14.  In  appea/f*  the  defendatit  is  acquitted^  and  the  plaint jf  is  not  •S.P.  Br. 
/undent  to  render  damages,  and  2  were  •  abettors,  this  is  only  in-  g  "^^"^,^^'3  ^^ 
queft  of  office  againft  the  abettors,  and  they  may  plead  that  they  s/c.~-' 
did  not  abet,     Br.  Enqueft,  pU  43.  cites  8  E,  4.  3.  Soxnajife 

hy  an  abbot  ^ 
the  titU  is  fiunj  fcr  b'm,  and  after  thes  wfuire  of  the  abettrrs  of  jt,  if  is  only  mqucft  of  office.  Ibid* 
— ^^r<  of  inquiry  cf  the  m<.jr.e  accufitri  in  ajjijc.  Ibid.— -It  is  oniy  inqueft  of  office^  as  it  feexQSJ 
for  Cbey  are  ftrangers  to  the  original  wnc.     Br.  iinquzfl,  pi.  84.  cites  x  1  H.  4.  z6« 

15.  Debt  tipon  obligation  y  they  are  at  ijfue,  and  after  the  defend'-' 
ant  confejfed  the  deed,  by  which  the  inquejl  was  charged  of  the  damages, 
now  the  iflue  is  waived,  and  the  incjueft  is  office  of  the  damages; 
for  the  Judgment  Jball  be  nonv  upon  the  confeffion,  and  not  upon 
the  verdiB ,  and  the  plahftiff  cannot  be  nonfuitcd.  Br.  Enqueft, 
pi.  67.  cites  16E.  4.  I, 

16.  Jury  upon  a  felon  arraigned,  which  inquired  whether  he  fled  for 
the  felony  or  not,  is  only  inqiieft  of  office  in  this  ;    for  this  is  not 

.  part  of  the  iflue.     Br.  Enqueft,  pi.  82.  cites  4  H.  7.  1 8. 


(B.  g.  3)  De  Bene  ejft.   In  what  Cafes  a  Verdid:  may 

be  taken  Dc  Bene  eflc. 

X.    I  Y  proteElion  be  cafl  at  the  nifs  prins,  and  the  juftlces  doubt  if  A^i  in  debt 

^   the  proteftion  ihall  be  allowed  at  the  day  in  bank,  they  ^^jfj^''''"^ 
may  take  the  jury  de  bene  efle.     Br.  Proteftion,  pi.  94.  cites  thcmnpriui 

35  H.  6.   58.  the  feme 

maaedefeultf 
and  protection  was  caft  for  her;  and  the  juflices  took  the> enqueft  de  bene  efle,  ris.  if  it  be  allowable 
at  the  day  in  bank»  then  to  be  void  ;  and  if  difailowable  thefl  to  be  good  ;  and  at  the  day  in  bank  the 
procedion  was  a!lovked>  and  the  parol  put  without  day.  Br.  Protection,  pi.  30.  cites  4^  £.  3.  8.  m 
Br.  Enqueft,  pi.  8.  cites  48  E.  3.  7. Br.  Nifi  Prius,  pi.  7.  cites  S.  C. 

2-  If  the  juflices  at  the  ajjlfes  doubt  of  any  thing  relating  to  the 
vcrdift,  they  may  take  the  lame  de  bene  efle.    Brown's  Anal.  13. 


(C.  g)     VerdiiSl.     For  whom  it  fhall  ht  /aid  to  be  [416] 
found.  ^Variance  between  Verdi d  and  County  &c.] 

\\.   llivLn[2i(\\on  of]  debt,  if  plzintiWcotfnts  that  he  fold  an  horfe  for  Br.  General 
'^  40/.  and  defendant  pleads  that  he  owes  him  nothing  modo  to*  ^-["55^^^ 
forma,  and  the  ]Mry  find  that  he  fold  2  horfes  for  40/.  this  is  found  by  all  ibc 
againft  the  plaintiff^  for  it  is  not  the  fame  centra£l  which  was  ju^ices  of 
made  between  them.     21  E.  4.  22.  per  Curiam.]  modo&^** 

forma  is  parcel  of  their  iflue.  ■    ■     ■  This  is  founded  on  an  iatire  contraff,  which  cannot  be  divided* 
5ce  Sid.  6.  S.  C.  cited. 

[2.  So  where  one  horfe  is  fold  for  40/.  and  he  counts  that  he  fold  Bj.-  General 
two  horfes  for  40!.  or  that  he  fold  an  ox,  and  he  counts  of  an  horfe,  cj^s's-'c^ 
and  it  is  found,  this  is  found  againft  the  plaintiff,  becaufe  it  is  not  by  all  the* 
Ae  fame  contraft.     2  x  E.  4, 22,]  j"^'^^  «^ 

G  g  4  [3-  In 
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|nfr^,pj.3i.  1*2.  In  an  aft  ion  of  dehtfor  20/.  upon  pkadhig  that  he  :1v^d  blm 
^*  ^*  nothings  if  it  hz  found  that  be  owed  to  the  plainti  J  40/.  the  plaintiff 

fhall  not  have  judgment,  becaufe  it  cannot  be  the  fime  contraft,' 

which  is  entire.     3  H.  6.  4.  b.] 
Jirfb,pl.33.       [4.  But  in  debt  againji  executor  of  %oL  if  upon  runs  enter  mains 
Uiionmre    P^^^^^^y  ^^  hc  found  that  he  has  lOo/.  ajfcts^  yet  the  plaintiff  (hall 
of  afPtsV    have  judgment.     3  H.  6.  4.  b.] 

dpfcent,  or 

aflcts  enter  mains,  if  th^  jury  fiid  more  thtn-ailets,  or  that  the  executor  has  fold  land  cf  his  tefta- 
tor  by  his  will,  and  haj  the  money,  or  has  recovered  In  irefpafs  d«  bu:^is  a'p'jrtaiis  tn  the  lUc  ot  the 
teftator,  and'has  the  money,  ihofe  are  good  verdids.     Br.  Verdit),  ^i.  I.  cites  3  H.  6.  3. 

Jn  afTampfit  [5.  In  debt^  if  the  plaintiff  ^w/7/x  upon^  the  fah  of  certain  wood  for 
^?am"fr'  ^^^'  ^"^  ^^^^  defendant  pleads  mn  debet  per  patriam  the  fum  nor  any 
c-unts  pro  penny  {of  it\  and  the  jury  find  that  the  bargain  was  for  20  marks, 
divcrfisdena-  the  plaintiff  (hall  not  have  judgment  for  the  variance  of  the  contra^* 

Jttftrul  tifVfSf  jury  found  thai  he  was  Indebted  but  10,  yet  he  fliall  have  judgaicnf,  and  be  barred  for 
refidue  -,  foe  it  ta/or  d'wfff  tLi-gs  j.  otherwife  had  it  b^en  of  one  infirt  contra^'  D.  219.  b.  n.  Mar^t 
cites  3  Car.  in  Scacc.  Wa.cou  v.  Boata. 

Bendl.  177.       ["5^  In  j^ifi^  jf  ^l^g  ^Qi^fff  \y^  f^p^„  a  demife  made  by  the  plaintiff  fo 

I  *  "i^E  L  D  '^^  defendant  fcr  years  of  diverfe  parcels  of  land^  fhcwing  the  certainty ^ 

T.  Sibil L,  rendering  rent  by  t!ie    year,  [and   that  |  for  the  arrearages  adio 

^*r?'  7".  ^ccrsvit,  and  the  defendant  pleads^  quod  non  dimiftt  modo  k^  fornia^ 

for  th^  ver-  ^'^^  ^^'^  }^^Y .fi"^  !7''^  dimifit  all  the  faid  lands  except  one  parcel  by 

dia  finds  a  name^  the  whifh  he  did  not  demi/Cf  the  plaintift'  fliall  not  have  jadg-* 

contraadif-   j^^j^^^      ^g  gj^  ^5^^  ^^.l 

Ktent  and  ^  '' 

contrary  to  that  fuppofrd  in  the  count,  and  fo  abates  the  writ  — And.  1  3.  pi.  »^.  S.  C.  accordingly,  an4 

fays  that  if  the  jury  had  faid  nothing  as  to  this  parcel,  yet  the  vcrdiil  haj  b*en  void  j  fj>f  a  verdid  is  not 

well  given  in  any  c^fe,  when  i:  ferves  neither  the  piaintiiY'  nor  the  drrendaat,  fo  as  the  Court  <;pu)iifiC 

know  for  whom  to  give  judgment. Mo  So.  pi.  211.  S.  C.  «ccordii>£)y» 

Iloll.  Rep.  f  y.  In  an  aAion  of  debt  fir  24/.  8/.  which  he  had  received  to  his 

V.C,^\l^'  ^  '^P^^'  afalcy  if  the  defendant />/^fl^/  nihil  debety  and  the  ]\xxy  find 
cordi'ngly,  that  he  owes  the  24/.  but  not  the  8  s.  the  verdift  is  found  for  the  plain- 
perCpkc  tiff,  and  he  fhall  have  judgment;  for  peradvcnture  he  has  pai4 
Sr'^'  ^  T  *the  8j-.  M.  13  Ja.  B.  R.  between  Baugh  and  Philips,  per 
L4Jf7  J  Curiam.] 

f  -*—  \  [8.  In  an  aflion  upon  the  cafe againfl  A.  if  he  declares  that  by  the 
1"^^^'  703*^  cnflom^  bfc,  between  merchants,  (5*^*.  if  2  are  found  in  arrearages  up^ 
5  fi/i  account y  and  they  affume  to  pay  it  at  certain  daysy  that  es^y  of 

S.C.  ac-      \them  may  he  charged  for  the  whole  only ;  and  ^'CXifbews  an  account 
cordirgly.     //^^/  fj^g  yTjj'j  j[^  ^^^  B.  were  found  in  arrearages  fo  much^  i*fc,  and 
promifed  to  pay  it  atfuch  daySy  out  did  not  pay  it,  and  now  he  brings 
this  a£lion  againft  A.     Though  upon  non  affumpfit  pleaded,  it  be 
found  that  the  days  of  payment  are  miftakeny  yet  the  days  being  paft 
the  ad^ion  lies ;  becaufe  the  law  makes  the  promife  upon  the  ac- 
count, and  the  days  no  part  of  the  cpniideration.     Hill.  1650, 
B.R-  between  Child  anp  Guyott,  adjudged^] 
Roll.  Rep.         [p.  In  an  aftion  of  covenant^  if  the  plaintiff  cow%ts  that  upon,  a 
S^C  accord-  ^^^i^^^' fi^  certain  lands  between  the  plaintiff  and  defendant,  the  d^ 
jip|iy.— —  fendant  covenanted^  that  if  there  were  not  fo  many  acres  upon  the  mea* 


/« 


ure. 
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Jure^  as  the  defendant  had  f aid  to  the  plalfitijf  upon  the  fale^  that  the  Ibid.  314. 

land  fM  voaSy  that  he /loould  repay  for  every  acre^  which  fhould  be  P*'*^*  5*^ 

wanting  of  the  number,  1 1  /.  and  alleges  that  upon  the  meafurefo  ma»  ,,  ^^  ^^ 

ny  acres  in  certain  were  ivauting^  as  amounted,  according  to  1 1  /-  the  finding.— 

acre,  to  700/.     And  the  ijfue  is  whether  they  were  wanting^  i^c.  and  ^"**^-  '^7- 

the  ]wry  find  for  the  plaintiff ^  and  give  400/.  damages^     This  ifTue  Trin.^io 

is  well  found  for  the  plaintiff;  fov  though  it  be  found  by  it  that  Uc.^  c.  B» 

all  the  acres  were  wanting,  yet  they  are  chancellors,    and  may  ^•]^'  (V'* 

r  1      ,  ^      '     r  '    •  •  •  *       f  r      '     not  S.  i>.  at 

give  10  much  damages  «s  the  cafe  requires  in  equity,  inarmuch  as  to  the  fiiid. 

the  whole  is  to  be  given  in  damages.    M.  13  Ja.  B.  R.  between  «ng.- . 

Sir  Baptist  Hix  and  Goates,  adjudged  in  writ  of  error,]  i.'^lo^*'^ 

Mich.  iQ  Jac.  C.  B.  S.  C.  but  not  S.  P. Cro.  J.  390.  pi.  4..  Hill.  13  Jac.  B.  R.  $.  C.  6c  S.  P, 

and  jodgment  was  afB.ined*  Jenk.  337  pi.  83.  S«  C«  but  not  S.  P.  ai  Co  the  finding* 

[lo.  In  a  trefpafs  of  his  clofe  called  Sheep* s-clofe  in  H.  broken^  upon  Cro.E.170. 
not  guilty  pleaded,  if  the  jur  j  find  that  this  ciofe  contains  diverfe  acres,  pl»  7-  S.  C, 
and  that  the  plaintiff"  wasfeijed  but  of  one  acre  of  it,  and  that  defendant  p^^„!|*a- 
bad  done  a  trefpafs,  and  that  defendant  bad  a  greater  part  of  the  clofe,  affign  hii 
and  another  had  a  yet  greater  part  of  it,  yet  tlie  plaintifT  (hall  recover  trcfpaft  in 
for  the  trefpafs  in  his  acre.    Hill.  32  El.  B.  R.  between  Dodd  and  "^^'^^^  Pj^^ 
Cole  adjudged.]  ^  he  picafe, 

and  fo  the  verdift  is  foand  for  the  plaintifT,  and  it  was  adjudgeJ  for  him. 

[11.  In  a  detinue  for  an  obligation  of  100 1  upon  a  bailment  by  J,  S.  S.P.  And 

if  the  defendant  ^/^tf  J/  that  he  did  nqt  receive  any  obligation  of  fuch  g„j  JJl*? 

fum,  and  it  \s  found  that  he  received  an  obligation  of  a  greater  fum,  he  rece)Te4 

this  (haJl  be  found  for  the  defendant ;  for  it  cannot  be  the  fame  »«  obiJga- 

obligation  which  the  plaintiff  demanded.     21  E.  3.  30.  will  prove  [eft^fun,* 

this.  J  Trials  pir 

Pais,  193. 

[[i2.  In  an  a£lion  upon  the  cafe  upon  affumpfit  to  do  2  things,  if  the  Br.  Verdia, 
defendant  fays  that  he  affumed  to  dy  2  cthtr  things,  without  that  that  P*-  9^\  ^*y»f 
he  affumed  to  do  the  2  things  before  alledged  i  upon  which  they  arc  at  ,c«)mf'!f^ 
iHiie,  and  the  jar y  find  that  be  affumed  to  do  the  one  but  not  the  other,  for  the  one, 
this  is  found  agair.lt  the  plaintiff;  for  it  is  not  the  fame  promife.  "^  ^'•* 
Contra,  32  H.  8.  Brook,  Verdia,  90,3  ^TL 

the  other.  And  adds,  tarorn  vide  that  this  ifliie,  though  it  comet  in  a  traverfe,  amounts  only  tb  the 
genera)  iflTue.  But  that  it  in  otherwife  where  the  iHTue  is»  vhe/her  J»  and  W*  infuffed  B,  or  net, 
aad  Jt  it  /oumI  that  y,  only  infnfftd  him^  this  is  found  againft  him  who  pleaded  the  i^oifment. 

[418] 

[13.  In  an  ejeBione  firmx,  upon  a  leafe  of  20  acres  of  land,  upon  See(U.f.  2) 
non  dimifit,  if  the  jurj find  that  he  demifed  10  acres  only,  the  plaintiff  pl'4— S.C. 
ihall  have  judgment  for  thofe  10  acres.    P.  43  El.  B.  R.  between  p^JI^*^'  ^ 
B'RowNB  AND  Meredith,  per  Curiam.]  (285.) 

[14.  In  replevin,  if  the  iffue  be  whether  A.  and  all  thofe  njdhcfe  Hob.209.pf. 
eftate,  ^c^have  ufedto  have  common  for  all  their  beafis  levant  and  *^J*  Mich. 
couchant  upon  a  meffuage,  and  200  acres  of  land,  50  of  meadow,  and  «.!. Trials' 
50  of  pa/lure  in  4  vills,  and  the  jury  find  that  he  had  common  as  ap^  per  Pais, 
purtenant  to  the  meffuagi  20  acres  if  meadow,  and  20  acres  ofpaf-  *^^*  (*^5-) 
iure  in  2  of  the  vills,  and  not  in  the  refidue,  this  iffue  is  found  againft 
him  who  pleaded  the  prefcription ;  for  it  is  not  the  fame  prcfcrip- 
tion.    Hobart's  Reports^  283,  between  Michael  and  Mortimer 

i^r'^l^^^']  [,5.  In 
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RoILRcp.         [15.  In  an  action  of  trcfpafs  for  threjhing  ofhts  mow  of  harlej^ 

I    mA.  ^  and  taking  of  20  hufhels  of  barley  inde  proven'untesy  if  the  defendant 

r/^^*  ^°^'  '* pleads  not  guilty y  and  the  jury  fnd  him  not  guilty  of  the  ihrefbing, 

4*2.  pi.  I?.  '^'  ^"'%  sf '^^  /df^///^  of  20  hujhels  of  barley^  the  plaintiflF  fliall  have 

$.  c.  ad-     judgment  for  the  20  bufhels  of  barley,  and  he  may  well  be  guilty 

ijj^^^/of     of  the  carrying  away,  and  not  of  the  threfliing ;  and  the  words 

I    piaind  .  ^ifjfigpjroy^nientes)  do  not  fo  precifely  limit  it,  that  he  ought  to  be 

guilty  of  the  threfhing  •,  for  peradvcnture  another  threflied  it,  and 

he  carried  it  away.    M.  14  Ja,  B.  R.  between  Ive  and  &H£RF1£LI> 

,  adjudged.] 

%.V.  Arg.       [i(5.  So  m  trefpafs  quare  arbores  fuccidit  bf  afportavity  if  he  be 

hilllnfiftcd  fi'*^^  not  guilty  of  the  Cuttings  and  guilty  rfthe  carrying  away,  this  is 

that  he  can-  found  for  the  plaintifF,   M.  14  Ja.  B.  R,  per  Curiam.   M*  5  Ja.  B. 

not  be  found  between  Browne  and  White,  per  Curiam.! 

guilty  of  *  *^  -^ 

the  carrying  away,  unlefs  he  be  found  guilty  of  the  cutting,  and  that  the  writ  ought  to  be  quare  mae* 
yemium  cepir,  yec  this  was  denied  by  the  counfel  of  the  other  fide,  and  the  Court  feemed  to  deny  it* 
KoIL  Rep.  412.  in  cafe  of  lye  ▼.  Sherfield. 

[17.  If  fl  commoner  brings  aftion  upon  the  cafe  againft  another^ 

for  putting  in  his  beafs  into  the  common^  and  confuming  the  grafs  from 

fuch  a  time  to  fuch  a  time,  and  the  jury  find  the  defendant  not  guilty 

of  the  putting  in  of  the  b^ajls^  but  guilty  of  the  pafiuring  and  confuming 

the  grafsy  this  is  found  for  the  plaintiff;  for  the  fubftance  is  found 

for  him,  though  not  the  circumftance,   Co.  9.  Rob.  Marie's  case^ 

112.  adjudged.] 

Cjo.  J.  S5.        £18.  If  tenant  in  tail  acknowledges  a  flatute,  and  dies ,  and  after 

•ccmdin  W*  '•^'^''^^'^^  is  fued  againfl  the  iffue,  whofues  an  audita  querela,,  reciting 

that  his  father  was  tenant  in  tail  of  all  the  land  put  in  execution,    i)^- 

fendant  fays,  that  the  father  had  an  efiate  in  fee  in  all  the  land,  &c. 

without  that  [that  he  was  tenant  in  tail]  of  all  at  the  making  qfthefia^ 

tute.    Plaintiff  maintains  that  of  all  in  tail,  and  fo  to  ilTue ;  and 

tht  jury  find  part  in  tail  and  part  in  fee,  this  ifiuc  is  found  wholly 

+  Thcori-    for  the  defendant,  and  fo  judgment  is  to  be  given  for  him;  for 

ginaiinRoU  jj^g  pjgj^  [j^  ^}jg  affirmative  was  upon  the  whole,  and  he  has  takea 

whidi  feems  '^^^^  ^P^"  ^^  t  traverfc.     Mich.  3  Ja.  B,  R.  between  Ashburn-« 

avfprinted.     HAM  AND  SaiNT  JoHN   adjudged.} 

Whcrea/«i/e  [19,  In  an  ejeBione  firmae,  if  the  plaintiff  declares  of  a  leafe  for 
^l/madttt^  ^^jrx,  made  the  i  May,  to  commence  at  thefeafi  of  St.  Michael  next 
•nt  day^  and  ofer,  (which  is  now  pafi,)  if  the  jury  find  that  the  leafe  was  made 
It  IS  found />y  I  June,  or  at  any  other  day  before  the  Jaid  feqft  of  St.  Michael,  it  1$ 
Z^*-otb!r*day  ^^^^^  for  ^^^  plaintiff;  for  the  day  of  making  is  not  material,  fo 
&C.  this  is  a  that  it  was  made  to  commence  at  a  day  to  comc.  Tr.  9  Ja.  B.  by 
|ood  ver-      Foftcr  faid  to  be  the  common  praftice.l 

diftj  for  '^  -^ 

the  day  is  not  material,  unlefs  in  fpecial  cafes  where  the  iflfue  is  taken  upoQ  the  day }  quod  nota ;  per 

omnes  juftic.    Br.  Jours,  pi.  39.  cites  21  H.  7.  37. 

C419] 

Hob.72.pl.  [20.  But  if  in  an  eje£lione  firmae  the  plaintiff  rf^r/^r^/  of  a  leafe 
Skinner!!-!'  fi^  years  in  poffeffton  fuch  a  day,  and  the  ]\\xy  find  the  leafe  to  he  made 
See  infra,  ■  at  another  day,  this  (hall  be  found  againft  the  plaintiff,  begaufe  it 
pi.  44  &  54.  js  not  the  fame  leafe.     Hobart's  Reports,  100.] 

See  (P.  f.)  pi.  6«  S.  C  .  Plaintiff  counted  of  a  leafe  at  one  day,  and  the  jury  foun^a  leafe  flt 

nnothe-  day;  and  it  was  agreed  by  all  thejuftices,  that  the  Tcrdi^  was  good]  for  the  day  is  not  mate* 
.■al.     £r.  Grants,  pi.  59*  cites  2 x  H.  7.  36.  -         vr 
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fax.  If  a  man  in  an  eje3ione Jirma  declares 9/ a  leafe  made  5  May  Sty.  118. 
10  %.  habendum  from  the  annunciation  before  for  3  years  ^  and  the  jury  ^:^*   ^^* 
find  the  leafe  to  be  made  15/A  May  ig  ^a.  habendum  from  the  an-  2e.-Il-^" 
nunciation  before  for  3  years,  this  is  found  againft  the  plaintiflF;  Jenk.  294* 
bccaufe  this  was  a  leafe  in poffffton  at  another  day  (fcilicet,  the  15th  jl'^^J  «? 
of  May)  than  the  phintifi^  has  counted,    though  it  has  the  fame  andftatesie 
commencement.      Hobart's  Repbrts,  27.  between  Moore   and  thu»,  [and 
MusGRAVE  adjudged  upon  a  fpccial  verdift.]  '^^'^Vfe"* 

with  Hob.  18,  19.  pU  33.  S.  C]  ▼iz.  the  plaintUF  in  ejectment  connted  of  a/^jfr  made  the  5  JUtff 
10  "Jacfrom  LoJy  day  Ittji  faft,  for  %o years  txiunc  next  enfuing  j  a  '^\xxy  findi  the  Jaid  date  and  dtwtjk 
frcm  the  faui  feajt  f.r  -jio  y^ars  nrxr  ertfumg  the  date.  This  cafe  was  in  ejeAment>  and  ihe  ejedatenc 
Koas  laid  on  ti  e  fame  day,  5  May  10  Jac.  fo  it  appears  (hat  it  refers  to  the  making  of  the  leafe,  and  the 
making  and  dale  of  ii  are  at  one  day.     The  pUintiff  had  judgment, <and  affirmed  in  enor.         S.  €• 

ciied  Sty.  1 19    Trin.  24  Car.  in  cafe  of  Corniih  v.  Cowfye. Declaration  of  a  leafe  of  the  t^Janm 

and  the  evidence  was  of  a  leafe  cf  the  13  Junuaryy  and  good*    4  Le«  14.  pl«  5i>  Mich.  32£liz.  C«]l« 
Frlce  V.  Foiler. 

[22.  In  ejeBione  iirmae  of  a  meffuagiy  if  it  he  found  that  afmall  An  bujhand 
fart  of  the  houfe  is  built  by  incroachment  upon  the  land  of  the  plaintiff ^  A^?J  *y^ 
and  not  the  refidue,  yet  the  plaintiff  fliall  recover  for  this  parcel  2f/e,  and* 
by  name  of  an  houfe      P.  i6  Ja,  B.  R.J  ba-ving  in 

hii  mum 
right  lands  contigycus  to  h  s  'wife^s  land,  iuilds  an  houfe,  tohicb  extends  7,0  feet  northward  and  i%feoi 
t^fiward  upon  k;s  Kvife's  iatdy  the  reft  of  the  houfe  fUnding  upon  his  own  ground.  The  wife  diet, 
without  any  iiTue  had  by  her  hulband.  The  heir  of  the  wife  brings  a  cui  in  viti  againft  the  buf- 
band,  and  demands  the  laid  land  by  ihe  name  of  aii  houfe  j  and  had  judgment  pro  tanto,  as  aforeiaid} 
affirmed  in  error.     It  is  not  an  houfe,  if  it  be  not  covered  ^  an  houfe  is  called  in  Latin  ledum,  or 

domus.     Jenk.  26S.  pi.  S3 And.  265.  pi.  27a.  Patch.  33  Eiiz.  Hayes  ▼.  Alkoj  S«  C.<  .^   S.  C* 

cixd  Lat.  62,  63.  in  the  cafe  of  H£m$  v.  Stroud,  but  not  very  c!early. 

[23.  In  an  ajfife  of  nufance  brought,  becapfe   levavit  domum  ad  Godb.  x?9. 
nocumcntum  of  his  milly  by  which  the  wind  is  flopped  to  come  at  his  \^^J'^'^ 
mill,  fo  that  he  cannot  grinds  &c.    And  the  yxiyfind  that  the  defend-'  ^     ^ 
ant  has  ereFled  a  houfe  de  no^fo^  and  that  only  2  yards  of  the  *  top  of  *  Foli  705, 
the  houfe  is  to  the  nufance;  this  is  found  for  the  plaintiff;  for  here  *.  '^x"  '^ 
the  declaration  is  not  falfified,  but  only  abridged ,-  and  the  judg-  JJ^J"*" 
mcnt  (hail  be  that  the  2  yards  fliall  be  dejefted.      M.  |i  Ja.  B.  that  the 'laid 
between  Goodman  and  Gore  and  others  adjudged.]  houfei  were 

fituate  about, 
So  feet  from  the  faid  mill,  and  that  in  height  it  did  extend  above  the  top  of  the  mill,  and  in  length  it 
was  12  yards  from  the  mili}  and  no^withftanding  this  neamefs^  the  Court  directed  the  jury  to  find  for 
the  defendant. Sec  (IT.  i.)  pi.  15.  Juxon  v.  Andrews. 

[24.  In  aj!fej  if  vouchee  pleads  that  at  another  time  the  plaintiff 
brought  afftfe  againjl  his  father ,  who  then  pleaded  that  he  entered  by  ' 
his  deed  ;  and  this  was  fo  found  by  the  afftfe,  by  which  he  took  nothing 
by  his  writ ;  the  plaintiff  pleads  nul  tiel  record,  and  the  record  was, 
that  the  afftfe  was  brought  againfl  the  father  of  the  vouchee  and  his 
feme  ;  and  yet  no  failer  of  the  record,  becaufe  this  record  was  in 
eiFe£^  to  th(  fame  fubflance  as  that  which  was  vouched.  i6  AS. 
pi.  19.] 

[25.  In  a£lion  of  debt  upon  a  recognizance  made  before  the  mayor  [  420  J 
of  Hereford^  if  defendant  pleads  nul  tiel  record,  upon  which  they  Br.  Failer  of 
are  at  iffue,  and  at  the  day  given  the  mayor  certifies  a  recognizance,  V'^^J^ss'^c 
%uith  a  condition  under  the  recognizance,  this  is  not  any  failer  of  —See  (D) ' 
^c  record  j  for  this  condition  is  not  any  part^of  the  recognizance,  pi-?-"^  the 
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not  being  in  the  recognizance,  but  under  and  upon  the  back  of  it. 
36  H.  6.  2.  adjudged.] 
Br.Failerof       [56.  In  an  a£tion  of  debt  againft  J,  S,  upon  a  recognizance  mctde 
^"uttSX.  h  J'  ^-  ^'^My  if  defendant  pleads  nul  tie!  record,  and  brings  in 
'  a  recognizance  made  by  J.  S.  and  another,  by  the  tuhich  each  if  bound 
in  the  inlirefum,  he  nas  not  failed  of  the  record.  36  H.  6.  4.  b.  by 
Wangf.] 
HoW.  118.         [27.  In  replevin,  if  defendant  avoivs  for  rent  arrear,  and  pleads 
P''}^*  S^C    ^^^^       nvasfctfcd  in  fee,  and  made  leafe  io  B.  habendum  from  the  an^ 
•*    *   '   '  nunciation  aftfr,  for  2 1  years  rendering  rent,  and  after  granted  the 
reveffion  to  him,  and  plaintiff  traverfes  the  grant  of  the  reverfian^ 
and  the  jury  fnd  fpecially  that  A.  leafed  it  to  B.  habendum  for  21 
years  from  the  purtjfication  after,  referving  the  faid  rent,  ^xA  found 
the  grant  of  the  reverfton  to  the  avowant,  this  is  found  for  the 
avowant ;  for  the  iflue  is  upon  the  grant  of  the  reverfion,  which 
is  found  as  it  is  pkaded,  and  the  leafe  not  in  the  iiiue,  but  admit- 
ted by  the  plea.    Hobart's  Reports,  172.  between  Withes  and 
Cason  adjudged.] 
In  ejca-  [28.  In  debt,  if  it  be  pleaded  that  T.  W,  miles  dominus   de  la 

jnentthe  Ware,  nvas  feifed  in  fee,  and  demifed  for  years,  and  a  traverfe  is 
■Mde  title  taken  ahfqtte  hoc  quod  pradiHus  T,  W.  miles  dominus  de  la  Ware  de-^ 
Wy  »  Ic»fc  mifed ;  if  it  be  found  that  T.  W.  miles  dentifed,  but  that  he  nvas  not 
fcr  years  /wrf  Delaware  at  the  time  of  the  detnife,  his  father  .then  living,  but 
by  Sir  w.  w^-f  after  the  death  of  his  father,  that  is  to  fay,  at  the  time  ofths 
Vaugban,  plea  pleaded,  yet  this  fhall  be  found  fojr  him  M'ho  took  the  traverfe  ; 
Knt.  The    ^^^  whether  he  was  lord  at  the  dcmife,  is  parcel  of  the  ilTuc, 

made  title,     D.  13  El.  300.  feft.  34.] 

■nd  ^s^^ 

verfed,  absque  hoc  that  Sir  W.  Vaugban,  Knt.  leafed  to  the  plaintiff'.     The  jury  fband  fpecialhr,  that 
he  made  the  leafe  b'fore  he  was  a  knlghc.     Andrews  [Anderf.nJ  Ch.  J.  inclined  that  this  was  no 
rirt  of  the  ifTue,  whether  he  be  knight  or  not,  but  sire  only  words  of  *  imagination  3  aod  is  fa£ci« 
cntly  found  for  the  plaimitf.     D.  299.  b.  Mai^.  pi.  35.  cites  Trin.  zy  £Ji«. 
•  [Quaere  the  meaning.] 

S.  P.  The  [29.  JJpon  default  of  the  tenant  one  comes,  tluA  prays  to  be  received^ 
iflue  was,  if  Ifgcauje  the  tenant  held  of  his  leafe  for  life,  reverfion  to  him  ;  the  de» 
or  nor,  and  mandotrt  fays  that  the  tenant  has  fee  i  upon  which  iffue  was  found 
not  if  he  had  that  the  tenant  had  nothing  in  the  land,  ttor  the  prayor  nothing  in  the 
•otbin/,  ^  reverfion.  This  is  found  againft  the  demandant ;  for  it  is  agreed 
the  prayor  by  the  parties,  that  tenant  was  leflce  for  life,  and  the  iffue  only 
lud  nothing,  whether  he  had  fee,  wliich  is  found  againft   the   demandant, 

£K.8.47E.3.«9-J 

riles  S.  C.  S.  P.  and  the  other  matter,  that  be  had  nothing,  is  not  material;  for  it  was  coo- 

feiTd  by  both  that  he  was  cenaat.  IVr  Finch,  and  per  Cur.  the  prayor  is  leceivable;  for  the  iflue  ia 
found  againlt  the  demandant,  but  he  did  not  come  j  and  therefore  the  demandant  recovered  the  land* 
Br.  V,.rd:a,  pi.  66.  cites  S.  C. 

[30.  The  fame  law  is  in  writ,  if  tenant  pleads  jointenancy  with  a 

flranger  of  his  own  part,  and  demandant  fays  that  he  is  fote  tenant, 

and  it  is  found  that  he  has  nothing  in  the  land,  yet  the  demandant 

fhall  recover  ;  for  it  is  agreed  by  the  parties  that  he  was  tenant* 

47E.  3.  19.  b.] 

[31.  \x\falfe  imprifonment  in  Middlefex,  the  defendant  ^^jflfx  bj 
force  of  a  writ  in  London  \  to  which  plaintiff  f ay i  that  he  took  him  m 

Middlefex^ 


MiJJleJeXj  and  of  bis  onvn  wrong  ;  upon  which  they  are  at  tffuc,  anii 
it  IS  found  thai  he  took  him  by  force  of  a  writ  lawfully  in  Middle/ex^  j-     y     ^ 
yet  the  plaintiff  •  (hall  have  judgment  j  for  the  effed  of  the  ifliie  •  Foi.  706. 
was  upon  the  place,  and  not  upon  the  tort  \  (for  this  was  agreed^  ^     ■"•   '-^ 
if  the  taking  was  in  Middlefex.)     30  £.  3.  16.  b.adjud^jed^J 

[32.  In  a£iion  of  debt^  if  a  man   demands  20 L  and  upon  nil  Sapva,  pi. 3. 
debet  it  is  found  that  he  owed  the  plaint  ijf  do  L  the  plaintiff  (hall  not  ^'^* 
have  judgment  thereupon.  (It  feems  becanfe  it  cannot  be  the  fame 
debtj  which  is  intire.)     3  H.  6*  4.  b.] 

[33.  But  in  debt  againji  executor ^  if  plaintiff  demands  20A  and  Supra,  p] 4. 
upon  riens  enter  maines  pleaded ^  it  \s  found  that  he  has  1 00 L  ajfets^  ^•^* 
yet  the  plaintiff  ftiall  have  debt  [judgment].     3  H.  6.  4.  b.] 

[34.  If  A*  recovers  in  debt  upon  obligation  againfl  B,  and  takes  him  Cro.£«6^ 
in  execution f  and  J5.  brings  audita  querela^  f^p^f^  payment  of  the  ****.3 1*  ^•?' 
condemnation  after  execution  fued^  the  which  is  traverfed ;  and  the  the  jury 
jury  find  the  payment  to  be  before  execution  fued^  yet  it  is  found  for  found  that 
the  plaintiff;  for  payment  before  is  a  payment  after,  and  the  time  J^!!!^^'"^^*^. 
is  not  materiaU  M.  40,41  £1.  B«  R«  between  JMalines  and  TflrA^Jri 
Dame  Hawkins,  per  Curiam.  ]  r^  it  wm 

well  found 
lor  the  plaintiff  io  audiu  xjuerela ;  and  what  was  found  more  is  furplufage.        S.  C.  cited  Cro*  J.  29* 
pL  7.  Paich.  %  Jac.  E.  R«  in  cafe  of  Ognel  v.  RaadoL    . 

£25«»In  debt  upon  obligation  bearing  date  25  June^  1$  Eh  if  de»  Cio.j,  136* 
fenJant  pleads  non  eft  foBum^  and  the  jurf  fnd  that  it  is  his  deed^  j|]^'*' 
hit  that  it  was  delivered  8  days  afier  the  date  ;  this  is  found  for  Plsodal, 
theplsuntiff.    Mich.  4ja.  B^R.  between  Hane  and  Pled£r  ad-  s:c.  re. 

by  all  the  Conity  without  any  difficalty ;  for  the  iflue  being  generally  non  eft  fafhini,  it  appears  t» 
be  his  deed  \  but  perhaps  by  Ipecial  pleading  he  might  have  helped  himfeif ;  wherefore  it  was  adjudged 

for  tiie  flaiDriff. S.  P.  adjudged  accordingly  j  for  the  count  was  not  of  the  date  but  of  the  male* 

ing,  md  the  jury  ha^e  found  the  deed.  Hob.  249.  pi.  314.  Thorp  v.  Taylor.— Holt  Cfc.  J* 
denied  the  cafe  s  Cro.  1 36.  and  held,  that  if  H.  dechuci  on  a  bond,  as  bearing  date  the  6th  of  May, 
be  cannot,  upon  non  eft  fa^om,  give  in  evidence  a  bond  bearing  date  at  another  day,  but  he  may 
give  In  evidence  a  bend  bearing  date  the  6th  of  May,  though  it  was  delivered  at  another  day.  Adjudged. 
%  Salk.  463.  pi.  ft.  Pifeh.  10  W.  3.  B.  R.  in  caie  of  Cromwell  ▼.  Grunldea. 

[36.  In  z  praeipe  ^od  reddat^  if  the  iffuc  be,  whether  A.  andB.  Br.Verdi^ 
kfioffedtbetenant^  and  it  19  found  that  J.  infiefed  him,  but  not  A.  §[' 9^^"  «'«■ 
mnd  B.  this  is  found  againft  the  tenant  in  toto,  who  affirmed  that 
A.  and  B.  infeofied  him.     32  H.  8.  fe£l.  190.] 

[37.  If  the  iffuc  be,  whether  J,  and  K.  infeoffed  the  defendants^  Br»  Vetdia, 
and  the  yxtjfind  that  J.  and  JT.  did  not  tnfeoffy  but  that  J.  alone  P'*  «^*  «"«• 


irfeojfed  /i&^ff»,'this  findmg  over  \s  nothing  to  the  purpofe ;  for  it  is  i^  z'ficmi 
out  of  their  charge  %  ior  the  iffuc  is  found  againft  the  defendants.  ^ehwrMc* 

7  «.  u.  33.  W.J  by/«/««# 

wuM  to  A.  and  B,  l»  tke  aijt  of  h!s  father  for  life,  the  rmnindtr  to.  him  h  fie,  9nd  fo  conveys  a  title 
to  himielf,  drc.  M.  conveys  a  tide  to  himfeif,  and  traveiea  the  feoffment  to  A«  and  B.,  Ac*  and  upon 
that  are  at  iiTue,  and  the  jury /oirffi  the  teoffment  to  be  made  to  A,  B,  and  C,  tSc  to  tbg  ufe.  Sec.  of 
D.  ms  D*  fluids.  And  by  the  Court,  that  tflue  is  weO  found  for  D.  becaufe  the  fioffmtmt  to  tbt  ujof 
$tt*  being  found,  that  it  the  fubfianto  \  and  the  tumhtr  of  the  fioffett  is  not  traverlable.  Noy,  93^ 
picker  V.  MolUnd,  titei  aX  H«  6».  Popb.  200.  Mich.  2  Car.  B.  R.  the  S.C.  but  S.  P.  4ptM 

not  appear.  Palm.  598.  HiU«  3  Car.  B.  iU  the  S.  C.  but  S.  P.  does  not  appear.  .  m  Lafc  &o<« 

S<^  aod  S.  P.  accoidlQgly* 

[38.  In 
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f38.  In  art  a5w«  brought  by  2  wardens  of  a  chUrchy   it  defeffJani 

fays  that  the  day  of  the  writ  purchnfed  they  wete  not  wardensy  Bcc» 

upon  which  they  are  at  ifiuc,  if  the  ]\ir^find  that  the  one  nuat  war-* 

den  and  the  other  not ^  this  is  found  for  the  defendant,  for  they  were 

not  wardens.     26  H.  8.  5.  b.] 

f  422  ]         C39.    If  the  condition  of  an  obligation  be  to  perform  covenants^ 

This  is  the   whereof  one  is  not  to  cut  trees  by  which  they  Ihall  be  wafted.     la 

eaicof  Teril  debt  Upon  the  obligation,  if  he  afftgns  the  breach  in  cutting  of  10 

S.  C?'dted    ^^^^%  ^^^  ^^  defendant  fays  that  he  did  not  cut  the  faid  10  oaks,  nor 

by  Pophaun    any  of  them  modo  is^  forma  prout^  &c.  and  the  plaintiff  rejoins  that 

*  Gawdy.  fj^  cut  20  oaks  prout  tUefuperius  allegavity  &c.  and  the  yivf  find  that 
«!!i5.Pafchl  ^^  ^^  ^o  ^^^i  yc^  ^'^  plaintiff  fhail  have  judgment ;  for  though 
44  Eli«.  the  intire  allegation  of  the  breach  of  covenant  be  not  found  for 
B.  R.  in  the  plaintifF,  yet  enough  is  found  to  make  the  defendant  to  forfeit 
chambe«T.  ^hc  obligation.     D.  2,  3  Ma.  115.  67.  adjudged.] 

Hnbberd.-^.  C&  ched  by  Hobart  Ch.  J.  Hob.  53*  in  cafe  of  Foft^r  v.  J^ckfon. 

Cx  Litfc  [40.  &  if  the  condition  of  an  obligation  be  not  to  do  any  wafief 

a^c*fo**  ^  ^^^  defendant //(fflrt//  that  he  did  no  wafle^  and  phiintiff  r/'^/rrr 
fttWienc  ^^^  ^^  did  wafle  in  cutting  20  oaks,  and  the  other  rejoins  that  he 
Butter  of  did  not  cut  the  ^forefaid  20  oaks  in  manner  and  form  as  the 
fc*  dfor"  plaintiff  has  alleged,  &c.  and  the  ]UTyfnd  that  he  cut  onJy  10  oaisf 
the  plaintiff,  yct  tKe  plaintiff  Ihall  havc  judgment,  for  the  number  is  not  ma- 

tetiaL      Hill.  22  El.  Rot.  920.    between  Wolman  ani>  Ellis* 

Adjudged.  Cited  in  D.  2,  3  Ma.  115.  67,] 
Brown).  171.       [4i*»  In  replevin,  if  defcndzxht  jf*/lifes  the  talking  damage  feajant 
Trin.i5jac.  iy  reafon  of  a  common  tofuch  copyhold  for  allbeafls  levant  andcouehantj 
M^  f^d  avers  that  thofe  beafis  were  levant  and  couchant,  is^c,    upott 

•  Fol.  707.'  which  the  parties  are  at  iiiue;  and  it  h  found  *  that  part  ^  the 
11  ^  beafis  were  levant  and  couchant,  and  part  not»  This  is  found  whol*> 
mi  holdcn  ly  for  the  defendant,  for  the  iflue  is  upon  the  whole,  and  the  con- 
rS/^2  trary  thereof  is  found.  Tr.  1 7  Ta.  B.  between  Sloper  and  AtLfcK^ 
that  the        x  er  Lunam.J 

plaintiff 

fliould  have  hit  jadgmont.— ^yfc'0<r{;ry  is  m?de  for  frwrai  cat/fv,  and  U  UfiunJ  for  the  avowant  /&r 
9ne,  and  agalnft  htm  for  the  refl-,  the  avowant  fhAl)  have  n'turn,  for  he  had  good  caufe  to  diftrain  } 
tut  he  ihall  be  amerced  fbr  tlie  other  pro  faifo  cUmoie.  Jenk.  184.  pi.  71.  185.  pi.  8o«  ■  S.  F. 
KciJw.  31.  b.  - 

(■42.  In  an  ejeBione  iirm«  of  14  acres  of  land,  if  upon  «^  p^i^ 

pleaded  the  ]uxy  find  him  guilty  of  20,  yet  tlie  plaintiflF  fhall  have 

judgment  of  14,  and  the  verdi£l  void  for  the  ttfidue.    M*  37£1« 

B.  R.  Pigot's  cafe.] 

•3«e(U.f.*)       [43.  If  an  iffue  be  whether  J,  S.  was  taken  in  execution  byitStOH 

?vV^'^ —  of  fl  f/j/iflx  ^irf7J//ij/ar/VW//;w,  and  HiQ  ]\xiy  find  that  hewae  natXsSaOk 

i  *S.  (T—   l^y  force  of  a  capias  ad  fatisfaciendum,  but  by  Ibrce  of  an  alias 

(B.  g)  pi.  1.  capias-^  fatisfaciendum ;  this  is  found  for  him  who  alleged  him  to 

fD^rr*    ^  taken  by  force  of  a  capias  ad  fatisfaciendum,  for  it  is  true  and 

S.c!  ^  *'  all  one  in  fubftance.      Hobar^'s  Reports,  72.  Foster  and  Jac&» 

SON.  Adjudged.] 
fiol>.7«.pl.       [44.  In  replevin,  if  defendant  avows  the  taking  as  commoner  for 
*7— Sopw,  damage  feafant  in  jipril  1 1  Ja.  znd  plaintiff  in  bar  fays  that  B.  was 
LiS2hi/pi.'  fmfedof  landf  to  which  common^  is^c*    and  30M  March  iemifed  it  to 


itfh,  to  hdvifrom  LaJy^day  before  fcr  a  year ^  ind  ^\t. avowant  tra-  54-  ^.C— 
verjis  this  leafe  modo  i^  formay  upon  which  iflue  is  joined,  and  the  pi.^fj^the 
yxt^  find  that  B.  made  the  leafe  the  z^th  of  March  habendum  exttmc  notes  ifacic 
for  a  year ;  this  is  found  for  the  plaintiff,  though  it  is  not  the  fame 
leafe  pleaded,  the  day  being  excluded  ;  for  the  iffue  is,  whether  he 
had  fuch  leafe  from  B.  as  by  force  thereof  he  could  common  at 
the  time,  which  is  the  fubftance  of  the  iffue  modo  &  forma,  and 
the  refidue  not  material.      Hobart's  Reports,  loo.  between  Poi'fe 
AND  Skinner.  Adjudged.] 

[45.  In  an  information  upon  the  ftatute  of  39  El-  cap,       againft     [  423  ] 
4,y»r  dying  with  logwood  againjt  the  fiatutey  by  which  they  forfeit  See(U.  f. ») 
ao/.  and  are  to  be  fet  upon  the  pillory  for  every  offence^  and  upon  ^*  ^*   ' 
not  guilty  pleaded  3  of  them  are  found  guilty^  and  the  4/A  not  guilty  f  it 
feems  tne  verdi£b  is  found  for  the  plaintiff;  for  it  is  not  gounded 
upon  an  entire  contrafl,  but  upon  a  fa£t  which  makes  an  offence 
which  is  in  nature  of  a  trefpafs,    and  fo  feveral  to   eery  of 
them.      Mich.  1 1  Car.  B.  R.  between  Latham  and  Snelson. 
Dubitatur,  this  moved  in  arred.  But  P.  12  Car.  it  was  fo  adjudged 
for  plaintiff  as  to  this  point,  per  totam  Curiam.] 

[46.  In  a  writ  of  account ^  if  the  iffue  be  whether  the  defendant  B'«  Verdie, 
has  accounted  before  R,  and  JV.  auditors  qfftgned  by  the  plainti^y  and  s['(?J^*  ***** 
the  juxy  find  that  he  accounted  before  R.  only,  the  iffue  is  found  for 
the  defendant  though  he  pleaded  that  he  accounted  before  both  ; 
for  the  account  is  the  effe£):  of  the  iffue.      30  £.3.  5.  b.  ad- 
judged.]* 

[47,  In  an  afftfe  of  a  'rent  by  a  chaunter^  if  the  iffue  be  whether 
the  plaintiff  and  his  predeceffors  have  been  f elf ed  of  the  rent  time  where^ 
of  memory  y  &c.  and  the  jury  jfW  that  the  predeceffors  have  beenfeifed 
but  not  the  plaintiff y  yet  this  is  found  for  the  plaintiff;  for  the  fci* 
fin  of  the  predeccffor  is  fufficient  for  him  to  have  adife,  and  fo  his 
own  feifin  not  material.     34  Aff.  3.] 

[48.  In  an  information  againfi  1  for  engrofftng  1000  quarters  of 
grainy  upon  not  guilty  pleadedy  if  the  one  be  found  guilty  of 'j  00  quar^ 
ters  and  the  other  not  guiliyy  yet  the  plaintiff  fliall  have  judgment 
againft  him  who  is  found  guilty  ;  for  it  is  as  a  trefpafs  and  fo  fe* 
veral,  for  the  iffue  is,  that  they  nor  any  of  them  is  guilty.  P. 
8  Ja.  in  the  Exchequer-chamber,  between  Daux  and  Aston. 
Adjudged.] 

[49.  If  a  contra ff  be  alleged  to  be  made  with  2y  jointly  and  ufuriouf 
lyy  and  it  is  found  that  the  contraB  was  made  only  with  one  of  them, 
the  plaintiff  fliall  not  have  judgment  upon  this  verdift,  for  it  is  not  ^.^..^^j^^^^^^^ 
the  fame  *  contra^.  P.  8  Ja.  in  the  Exchequer-chamber  in  Daux  •  pol.  70$. 
iiMD  Aston's  cafe,  per  Curiam.]  u.  -y  ■# 

[50.  In  an  information  againfi  2  upon  the  ftatute  of  4  E.  6.  fir 
buying  of  buttery  and  for  felling  of  it  by  retail  againfi  the  fiatutey  if  the 
defendants  plead  not  guiltyy  and  the  one  is  found  guilty  and  the  other 
noty  yet  judgment  fliall  be  given  againft  him  who  is  found  guilty ; 
for  the  offence  is  feveral,  diough  a  joint  buying  and  felling.  Du- 
bitatur, M.  5  Ja.  in  the  Exchequer,  Page's  cafe.] 

[51.  In  zformedon  in  defcender  againfi  baron  and  feme  and  J.  S.  BfowiiLi5^ 
if  the  tenants  plead  non^tenure,  upon  which  they  af  e  at  iffue,  aftd  ^^^j^^^*' 

•  the 
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©pinion  wai   ttc  jutjj!nd  fiat  tie  baron  and  fetHe  wen  tenants  for  Itfe^  the  f$* 

mlntot  for  ^^^^^^  '^  fi^  ^^  7'  ^'  ^'^^^  is  found  for  the  demandant,  becaufc 
die  tenant  ^hc  cffeft  of  the  iifue  is  whether  a  tenant  of  the  land  be  named  in 
iioaidhave   the  Writ,  and  not  that  all  (hall  be  tenants.      Hill.  17  Ja.  B.  bc- 

pfcadedfcve-   t^^^^  pj^^  ^^^^  StAPLEO 

lal  tenancy,  -< 

and  then  the  denundant  ndi jht  maintain  hu  writ  j  but  by  this  geaeral  non-tenare,  if  inj  be  teoanC 

H  is  fafficient. 

[52.  In  an  aftion  upon  the  cafe  again/f  2,  if  plaintiff  declarer 
that  the  defendants  confpiratione  inter  eos  prahabita  falfo  (5*  malitiofe 
procured  a  hill  of  indiclment^  55*f ,  to  he  found  againjl  hlm^  upon  not 
guilty  pleaded^  the  jury  find  the  one  guilty  and  the  other  not  guilty. 
Though  in  writ  of  confpiracy  this  would  be  againft  the  plaintifi^, 
vet  it  is  good  againft^him  who  is  found  guilty  in  this  ai9:ion,  though 
It  be  in  nature  of  confpiracy ;  for  this  aclion  lies  againft  one 
only.  And  here  thebill  was  not  found,  but  ignoramus  found,  and  fo 
[424]  no  confpiracy  lies.  Mich.  1649,  between  Calloway  plaintiflT 
AND  George  and  Harris  defendants,  adjudged.  This  l)cing 
moved  in  arreft  of  judgment.    Intratur,  Trin.  1649.  Rot.  1 1 1 1.] 

f  53.  Where  a  traverji  is  with  a  modo  Isfforma^  ^c,  this  wilt  put 

in  ijfue  the  manner  as  ivell  as  the  matter^  ivhere  the  manner  ir  mate^ 

rialy  as  the  time,  the  deedy  and  other  circumflances*      1 2  £  4.  4. 

33  H.  6.  28.  38.  when  ihey  are  the  effeB  oftheijftte^ 

Hob.  7».  pi.       [54.  In  replevin   of  heq/ls  taken  at  D.  if  defendant  Ju/Hfiesfor 

*7*— S"P*     common  there^  and  plaintiff  r^/Z/Vj  that  W,  was  feifedofa  houfe  and 

IJSee(P.f)  ^<^nd^  to  which  he  has  common  there ^  and  that  he  leaftd  it  tg  him  the 

pi.  6.  and      30  March  1 1  Ja.  hahendumfrom  the  annunciation  lafl  paft^  is^c,  Dc- 

^  notes       fendanf  rejoins,   and  traverfes  ahfque  hoc  that  W.  made  the  leafe  to 

the  plaintiff  modo  ^ forma,  (s^c.     And  the  jury  find  that  W*  made  a 

leafe  of  it  to  the  plaintiff,  dated  and  made  the  25  of  March  1 1  Ja. 

habendum  extuncfor  a  year*      This  is  found  for  the  plaintifT;  for 

though  the  commencement  of  the  leafe  and  tinie  of  the  making  be 

niiftaken,  inafmuch  as  extunc  includes  the  feaft,  ^nd  from  the 

feaft  excludes  it ;  yet  inafmuch  as  a  fuflicient  title  and  leafe  is 

found  for  the  plaintiif  to  put  in  his  beafts,  it  is  fuf&cient,  it  being 

the  fubftance  ;  and  the  modo  i^  forma  (hall  not  put  the  circum- 

ftances  in  iffue.      M.  i3Ja.  B.   between  Pope  plaintiff  againft 

Skinner  and  Everett  defendants,  adjudged.^ 

t.C.  Cited        [55.  So  in  trefpafs,  if  ^thxiAznX.  jufitfies  the  putting  in  of  his  heq/ls 

t?  ^«r      fi^  common,  which  he  has  there  from  Fenteco/l  till  to  a  certain  time 

#1.  \i%%,  in  ^very  year  ;  and  plaintiff  replies,  and  traverfes  the  having  of  com^ 

cafe  of         mon  modo  ^  forma  ;  and  the  ]uvy  find  that  he  has  common  there,  in 

Pon  v^       vigilia  PeMecoftis  in  fefio,  and  the  day  next  to  it  till  the  faid  time, 

Md  fays,  *    this  is  found  for  the  defendant.      Mich.  1 3  Ja.  B.  R.  between 

Ihat  it  wai    Thoroughgood  AND  JoHNsoN,  per  Curiam,  cited  in  the  faid  cafe 

S^cSft      °^  ^^^^-     ^^^  ^^^^  ^^^^>  Hobart's  Reports,  88.] 

toexcufcthc       [56.  But  otherwife  it  had  been  in  thofe  cafes  in  an  ajffe  of  com-' 

tort.  mon^  becaufe  there  he  ought  to  recover  upon  his  title ;  and  the  faid 

cafes  ?igreed.] 

^  I— ^,.  .*^        [^17.  In  trefpafs,  defendant  phads  ^ franktenement  to  the  abbot, 

Fol.  709.     ^fifi  Jjg  as  fervant,  ?5*r.   plaintiff fays^  feifed  till  by  the  defendant  £f^ 

\    r~.      feifed  to  the  ufe  of  the  abbot  ,•  upon  which  he  entered,  and  the  trefpafs 

'^i' "  sneaiu 
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9te$n*     Defendant  pleads  Of  ahve,  nvktout  thai  that  he  diffeifed  the  (frjnktt- 

pimntiffmodo  li farmay  &c.    This  goes  to  every  intent}  "for  if  the  **»«•> 
verdia  finds  that  he  did  not  diiTeife  the  plainCiiF  to  the  ufe  of  the 
abbots  but  to  his  own  ufe,  vet  the  plaintiff  has  caufe  to  recover 
his  damages.    33  H.  6.  38.  oy  Davers.] 

[58.  In  Tidetinuey  U  f]zinmE  counts  that  he  him/elf  delivered  cbar^  Br.Vcrdj^y 

ters  to  the  drfendant  to  rebail  to  him ;  and  defendant  fays  he  does  not  l^*^^'^^^** 

detain  modo  hf  forma^  and  the  jVLTjjftnd  that  another  bailed  the  char*  fa^i/that 

ters  to  the  defendant  to  rebail  to  the  plaintiffs  this  is  found  againft  the  the  det'mm 

plaintiff,  becaufc  it  is  contrary  to  his  count.     33  H-  6.  30.  b.]  ind^^/per 

PriliDt,  the  plaintlfT  ikall  not  recover  upon  this  cuunt.  But  Brooke  fays,  qu«re  inde ;  for  tbt  de^lnmt 
it  the  €f*0f  as  it  feemt ;  and  the  bailment  nor  the  trover  is  not  traverfable,  unlefs  in  a  fpecial  cafiu 
aod  here  the  dedouc  is  found  $  and  it  feems  thai  by  the  firft  batiment  the  pro^ty  is  in  the  plaintitt* 
Q^mxt  of  this  j  for  if  this  be  dear,  it  feems  that  tbe  plaintiff  ihall  recover. 

• 

£59.  In  debt  fir  20L  rent  arrear^  tipon  a  leafe  for  yars^  payable  •[425  ] 
quarterly^  if  defendant  pleads  that  the  plaintiff  has  entered 'mto  tlie  ^"^'fis^e 
land  before  any  rent  due^  fcilicet^  the  Stb  of  Auguft^  tuhich  was  af  f^L]  nothing 
ter  a  quarter  due^  and  iUuntiff  takes  iffue  that  he  did  not  enter  modo  of  the  (fci. 
♦  isfformay  &c.  and  the  yxTj  find  for  the  defendant^  the  defendant  [^**{^^*? 
Ihail  have  judgment  j  for  (fcilicet,  the  8th  of  Auguft)  is  void,  and  JheViea^in 
then  modo  &  forma  goes  to  the  matter.  M.  17  Ja.  B.  between  bar  was  in- 
Raynold  and  Buckle,  per  Curiam.]  fufficient,by 

'  *  -*  not  faying 

that  the  plaintiff  did  expel  and  hoid  him  out,  yet  the  TerdiA  was  full  to  the  iffue,  and  that  judgment 
WIS  for  the  defendant.'— S.C.  cited  Comb.  380. 1'rin.  8  W.  &  M.  by  Holt  Ch.  J.  in  tlie  cafe  of  Jombs 
▼.  BoBXHxa,  and  faid  he  took  it  to  be  mifprinred  in  Hob.  For  the  entry  is  no  bar,  and  that  it  it 
cxpnlfion  makes  the  firft  part  of  the  bar,  and  holding  out  the  reft  {  and  that  the  book  fays  it  was 
Ibund  for  the  defendant^  which  (he  faid)  couid  not  be,  and  that  the  judge  muft  dire^l  the  jury 
ocherwift. 

[60m  In  debt  if  plaintiff  counts  upon  an  obligation  made  by  the  de^  This  cafe  . 
fendant  to  the  plaintiff  and  defendant  pleads  non  efi  faBum^  and  "^  '^^"b 
the  JMTJ  finds  that  it  was  a  joint  bill  made  by  the  defendant  and  an^  jlI's©  it  * 
other  to  the  plaintidFy  this  ig  found  for  the  plaintiff;  for  every  of  wo^aexed, 
them  was  bound  in  the  whole^  and  it  is  his  deed,  inafmuch  as  be  ^^^^°  ^^;f 
has  fealed  it^  and  delivered  it  as  his  deed.  Co.  5.  Whelp-  g/timagahfi 
DALB,  no.  adjudged.    For  he  ought  to  have  avoided  it  by  fpecial  fwe,  who 

it  ia  found  the  dud  eftht  me,  and  mt  the  deed  of  tbr  other f  that  in  this  cafe  tlie  plaint;ff  ihaU  recover 
againft  the  one;  quod  nota.    Br.  Verdid^,  pi.  7.  cites  40  £•  3*  35. 

[61  •  In  a  replevin,  if  the  defendant  males  conufance,  Isfc.    and  Iffue  was  if 
fievfs  that  J.  S.  was  fei/ed  of  the  land,  and  by  will  in  writing  de-  -^;  ^jj"^ 
vifed  the  land  to  A*  his  feme  in  fee  ;  to  which  the  othev  replies  non  ^.  ^nd  his 
devi/avit  modo  \sf  forma^  &c.  upon  which  they  are  at  iflue,  and  the  heirs,  ot 
jury  find  a  fpecial  verdia,  fcUicet,  that  7.  S.  devifed  it  to  A.  his  ^^^\^^^j^ 
Hoifiy  his  debts  and  legacies  firfi  paid,  and  his  funeral  expences  dif-'  devifed  them 
charged  t  and  find  further,  that  long  time  before  the  aBion  brought  t^o/pr 
the  debts  and  legacies  were  paid,  and  the  fineral  expences  difcharged,  -J^-^i  ^' 
tsfc.     This  vexdicl  is  found  for  the  plaintiflF;  for  the  defendant  b,  mfte] 
has  pleaded  a  devife  abfolute,  and  the  jurv  has  found  a  devife  and  the  leafe 
upon  a  condition  precedent  •,  and  though  the  condition  was  per-  Jl*.*°„5Vd- 
fiDrmed  and  executed,  yet  it  cannot  make  the  devife,  when  it  was  jud^  that 
made,  to  be  abfolute.  though  it  be  performed  at  the  time  of  the  »>n  devifa* 

yot.2aa.  Hh  pica*^*^'*^* 
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forma ;  for   plea  pleaded.     But  cthefwife  it  had  been,  if  the  devife  had  tyeen 
tiic  iflue  h    upon  ^  condition  fubfequent.      Hill.  7  Car.  B.  R.  JsetweeH  Bris- 

on  an  im-  ^  n  j-    j       j  t 

mediate  de-     COE  AND  BaKER,   adjudged.] 

vife  in  pofleHion,  and  devife  for  yean,  remainder  in  fee  doe*  not  maintain  it.     Jo.  214.  PL5.  Pafcib 
6  Car.  B.  R.     King  ▼.  Newdigate. 

S.  c.  cited         [62.  In  aftion  of  dctt  again/}  A.  as  daughter  and  heir  to  5.  if  dc-* 
^^^  'i^c^fc  ^^^^^^^^  pleads  riens  per  defcent  from  B,  upon  which  [they  arc]  at 
of  Kcllow     iffue,  and  the  \\xxj finds  that  B»  was  feifed  in  fee  of  land,  and  died 
V.  Rowden.  feifedy  having  ijfue  the .  defendant  his  daughter^  his  feme  privenunt 
'Mod°2«:6     ^^fi^^^  "^th  afin^  who  was  after  born  a/ive,  and  died  within  an  hour 
per  Eyre  j!    after :  this  iffue  is  found  againft  the  plaintiff,  becaufe  the  defend- 
In  s.c—     ant  the  daughter  has  this  land  as  heir  to  her  brother,  who  was 
Affeul*         ^^^  feifed,  and  not  to  the  father ;  and  fo  the  defendant  has  it  not 
by  defcent  from  the  father,  but  from  tlie  brother,  and  yet  it  is 
a  Jets  in  her  hands,  if  it  had  been  fpecially  pleaded^  as  D.  22  £1. 
368.  46.  Tr.  1 6  Car.  B.  between  Duke  and  Spring,  adjudged 
updn  a  fpecial  verdift.     Intatur.] 

[63.  Andih&  Court  faid,  that  in  the  faid  cafe  of  22  ELD,  it  does 

not. appear  that  it  was  upon  an  iffue,  as  this  cafe  is.] 

^  _*_  [64.  In  an  a£lion  upon  the  cafe,  if  the  plaintiff  declares  that  the 

•  Fol.  710.  defendant^  *  to  the  intent  to  draw  his  life  in  queftion^  fuch  a  day  faid 

\y   -J,- !■,>  fQ  f^g  plaintiffs  thou  art  a  thief  and  didjl  feal  a  horfe ;  and  after  at 

another  day  charged  the  plaint^  with  the  crime  of  felony.     And  the 

[  426  3  defendant  pleaded  not  guilty^  and  the  jury  found  him  guilty  of  the 

fpeahing  of  the  words ^  and  not  guilty  of  charging  him  of  the  crime  of 

felony^  the  plaintiff  (hall  have  judgment.      '^Fhough  it  be  an  adion 

upon  the  cafe,  yet  thofe  are  feveral  torts  done  to  the  plaintiff  in 

nature  of  feveral  trefpaffes.     Tr.  ,1 1  Car.  B.  R.  between  Greene 

AND  Whitehand,  per  Curiam  adjudged  ;  it  being  moved  in  ar* 

reft  of  judgment.]  . 

[65.  In  quare  impedit,  if  plaintiff  declares  that  he  was  feijed  in 
fee  of  the  advowfon  of  A,  in  grofs^  and  prefented  B,  and  thai  he  was 
inftituted  and  induced  thereupon y  and  after  B,  diedy  and  defendant  dif 
flurhedhim  ;  to  which  defendant  fays  y  that  before  the  plaintiff  any  thing 
hady  he  himfelf  was  thereof  JAfed  in  fee^  and  after  granted  the  next 
avoidance  to  the  plaintiff y  and  then  the  plaintiff  prefented  J?,  and  tra^ 
verfed  without  that  that  the  plaintiff  was  feijed  in  fee  of  the  advowfin 
as  in  grofs  modo  &  formay  upon  which  they  are  at  iflue,  and  the' 
yiry  fnd  f^edallyy  that  the  plaintiff  at  the  time  that  he  prefented  B. 
had  nothing  m  the  advowfon,  but  by  this  prefentment  be  ufurpedupon 
aflrangery  and  refer  the  law  to  the  court.  In  this  cafe  the  ver- 
&Qi  is  found  for  the  defendant,  for  at  the  time  of  the  prefentment 
the  plaintiff  was  not  feifed  in  fee,  which  is  the  iffue,  for  the  de- 
claration is  that  he  was  feifed  in  fee,  and  fo  feifed  the  church 
voided,  and  after  he  prefented  B.  and  the  ufurpation  4oe8  not  re* 
late  to  any  time  before  the  prefentment,  nor  to  the  prefentment, 
but  only  to  the  inflitution.  And  the  plaintiff  is  not  at  any  mif- 
cliief ;  for  though  it  is  not  the  ufe  in  declarations  to  fay  ufur^ 
pando  prafentavit^  as  it  is  in  bars  or  replications,  yet  he  might  have 
traverfcd  this  which  the  defendant  had  alleged  for  his  inducements 

And 


J^nd  in  this  caft;  a  traverfe  upon  a  traverfe  is  to  be  allowed;  but 
when  he  joins  iflue  upon  the  traverfe,  he  is  tricked  by  his  own 
default.  H.  14  Car.  B.  R.  in  a  writ  of  error,  upon  a  judgment 
in  bank  in  quare  impedit,  between  H'\rp£R  ani^  Wiersdale  ; 
where  the  court  of  Bank  was  divided,  and  the  court  of  King's 
Bench  was  alfo  divided,  fcilicet,  Brampftone  and  Crokc,  that  the 
ifTue  wa's  found  for  the  defendant  in  tlie  quare  impedit;  and 
Jones  and  Baridey  e  contrav] 

[66,  In  a  quare  iwpedit  by  the  king  agatnjl  the  bijbop  of  Norwich ,  Hob.  u%, 
Jf  he  declares  that  he  was  Jeifed  in  fee  of  the  advoiJofin  of  D.  as  in  jJi^rdin^^* 
grofsi  and prefented  B,  who  diedy  and  now  it  belongs  to  him  toprefent^  becaufeic 
and  defendant /A'W/  that  before  the  king^  &c,  the  bifhop  of  Norwich  appewed 
was  feifedi  and  collated  C.  and  after  the  bi/bop  was  removed^  and  in  ^j^'J,^^ 
the  vacancy  C.  died,  and  the  Iking  prefented  J9.  and  now  B.  bring  dead  by  the  vcr. 
it  belongs  to  the  now  bifhop  of  Norwich  to  prefent ;  and  traverfes,  with-  **'^»  *"<'    * 
out  that  that  the  bifhop  was  feifed  of  the  faid  advo  wfon  ut  dc  uno  of^ibeUTw! 
groifo,  per  fe  ut  de  faodo,  &  jure  fuo.     Upon  which  ifTue  being  that  chit 
joined,  the  'jVLTyfndJir  the  king  for  2  turns  contiguous,  and  for  the  V.f^'^?^ 
hi/hop  for  the  2d  turn,  and  that  this  is  the  turn  of  the  king.     In  tiiong  »* 
this  cafe  this  ifTue  is  found  againfl  the  king,  becaufe  by  the  ifTue  the  king, 
it  is  intended  that  the  king  was  feifed  of  all  the  advowfon.     Ho-  ^J*^"* 
bar^s  Reports,  165.  between  the  Kjng  and  the  Bishop  of  Ro-  awarded  « 

CHESTER.]  writ  to  the 

bifliop  for 
the  king,  and  to  remove  the  clerk  of  the  bifhop ;  and  t»  this  alfo  the  biihop  aflented,  which  was  S$ 
catered  in  the  record  of  the  judgment. 

67.  ^JJ^fe  againf  two;  the  one  pleaded  to  the  affife,  and  the  other 
jointenancy  with  A.  and  Xhc  plaintiff' ele^ed  the  Jirjl  for  tenant :  and 
it  'W3l%  found  that  th^  day  that  the  writ  bore  date,  he,  who  pleaded  to 
the  afjife,  infeoffed  the  other  and  A,  and  that  the  plaintiff  was  feifed 
and  dijfeifed ;  and  this  verdi£l  was  taken  for  the  plaintiff*,  inafmuch 
as  the  alienation  pending  the  w^it  fball  not  prejudice  the  plaintiff',  Br. 
Verdict,  pi.  76.  cites  17  AfT.  21. 

68.  If  executors  are  at  ijfue  in  writ  of  ward  refummoned  againfl  them  C  427  7 
upon  plene  adminifravit,  there,  per  Mowbray,  if  it  be  found  that 

they  have  not  fully  admini/lred  in  one  county,    the  verdicl  is  found  ♦  j*  a 
againfl  theni.     Br.  Verdift,  pL  20.  cites  24  E.  3.  ♦  9.  be49.  ^ 

6g,  And  if  it  he  found  that  they  have  fully  admini/tred  except  los. 
they  (hall  be  charged  of  lol.,  [&c.l  becaufe  the  ifTue  is  found  fj^f^^  t^ 
againft  them.     Br.  Verdift,  pi.  20.  cites  24  E.  3.  f  9.  be  49. 

70.  Leafe  of  an  houfe,  &c.  rendering  rent  at  Lady-day  and  Mi-  Cio.  E.209. 
chaelmas,  with  condition  if  not  paid  by  21  days,  being  lawfully  de-^  P^*  ^'a-^'?" 
manded  at  the  houfe,  the  lefTor  might  re-enter.    The  lefTor  brought  by^aii  lu^* 
xiebt  for  rent  due  at  Lady-day,  &c.  and  fet  forth,  that  he  came  to  jufticei. 
the  houfe  on  the  lajl  day  of  the  21  days,  half  an  hour  before  fun-fa ,  ^^*  ^V'^* 
and  Jlaid  there  till  fun  fl,  demanding  the  rent,  and  none  was  there  (ayathis 
to  pay  it.    The  defendant  pleaded  that  he  was  ready  at  the^tme  and  P^^'^t  was 
place,  &c.  to  pay  the  rent,  &c.  and  traverfed  that  the  plaintiff  came  "^^^""^^^^^^ 
thither  half  an  hour  before  fun  fet  on  the  2\fl  day.     The  ]\xrj  found  irg  y,  but  ' 
that  he  xame  thitlier  a  quarter  of  an  hour,  and  not  half  an  hour  before  Windham 
fun-feii  and  that  ho  being  at  the  faid  houfe,  demanded  half  a  yeat^s  say°,"f/'pi 

Hh  2  rent 
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»9«'  s.  C.  r^«/  f^fff  rf«/^,  but  did  not  find  any  demand  of  the  rent  due  at  the 
<«''ed  '  II  ^^^^'  '^^^  court  held  it  an  immaterial  traverfc ;  for  if  there  was 
the  juiticet  ^^^^  enough  bcfore  fun-fet  to  pay  the  money,  it  is  not  material 
that  tbls  if.  whether  it  was  half  an  hour,  or  a  quarter  or  an  hour  before  that 
foand^  time;  >ind  that  the  iflue  is  found  for  the  plaintiff.  And.  25 a. 
the  plaintiff,  ph  262.  Mich.  31  &  32  Eliz.  Fabian  v.  Rawftone. 
Cro.£.209.  71.  Jffo  the  Court  held,  that  the  verdi£^  did  not  anfwer  the 
cJIU'Vm'  ^^**^'  becaufe  the  jury  did  nai/nd  that  the  plaintiff  dimandid  the  rent 
fhis  dcnwlMl  ^^  ^^  Lady^ajj  but  half  a  yearns  rent  due  at  the  time  of  the  demand^ 
9i  tht  rtmt  whereas  there  is  no  fuch  rent  due  ;  for  it  was  due  on  Lady-d^iy 
O^^J    before.     And.  2C2.  pi.  262.    Midu  31  &  32  Eliz.    Fabian  t. 

was   INC  Tft         n  9^  mf 

fodd .  and    Rawftone. 

though  the  jury  found  that  no  other  rent  was  due,  yet  It  is  not  material  {  for  the  requeft  muft  be  certaio. 
Aad  adjudged  lor  the  defeiidant.«.»>Sav.  lai »  laa.  fays  chatj  jttftices  held  this  finding  to  be  utterly  uii* 
certain,  whether  the  fum  demanded  due  at  Lady-day,  be  due  at  the  half-year  then  ended  at  that  feaft  } 
lor  teiM  fliall  be  faid  due  at  Lady-day,  though  it  was  due  at  Mich,  before.  And  judgment  was  given* 
chot  the  iiTuc  of  the  demand  was  not  found  certainly  eoQugh  j  and  therefore  the  finding  was  againft  Cbs 
f  laiatiff.  r  ' 

72..  In  trefpafs  the  defendant //mk/a/  that  the  land  nvas  copjhoU^ 
and  that  the  atjlom  of  the  manor  nvasfor  the  widow  of  a  copyholder  in 
fee  to  have  it  for  life  ;  and  that  if  the  eldefl  fin  dieSf  living  the  mft^ 
bis  iffuefhall  not  have  the  land^  hut  the  2d  fin.  The  yrrj  found  the 
cuftom  as  before,  (yiz  )  that  the  younger  fin  fhould  have  it,  unUfsthe 
eldejljon  was  admitted  thereto  as  to  the  revtrfton^  or  made  fine  to  the 
hrdfor  it  in  bis  Ufe^tinu.  And  it  was  held,  that  the  cuitom  found 
is  not  the  cuftom  put  in  iifue ;  and  therefore  it  is  found  againft 
the  defendant  who  pleaded  it.  Cro.  Eliz.  415.  Trin*  36  Eliz* 
Boraf^on  v.  Hay. 

'j'^m  Avowry  for  damage  feafant  i  iht  plmntiff  intitled  Inmfelf  to 
have  comtnon.  The  jury  found  that  he  ought  to  have  comtmny  but 
that  every  copyholder^  time  out  of  mind^  had  ufed  to  pay  a  ben  and 
5  ^ii^  yearly  for  the  faid  common.  And  adjudged  that  the  plaintiflF 
mould  recover ;  for  the  plaintiff  need  {how  no  more  than  makes 
for  him.  And  this  was  not  a  modus  of  commoning,  paying  fo 
much,  but  a  collateral  recompence,  for  which  each  has  an  equal 
remedy.  But  if  the  Jury  hzd  found  a  right  ^common,  paying  Jo.  many 
bens  and  eggs,  then  the  ifTue  had  been  found  againft  him ;  tor  then 
it  would  have  been  parcel  of  the  cuflom.  5  Rep.  7B.  HilL  37  Eliz* 
Gray's  cafe. 
f  428  3  74-  Upon  a  recognizance  acknowledged  by  B.  the  cogtmet 
All  tbt        hrousht  a  fcire  facias  azainfl  the  tertenants^  who  pleaded  that  B.  was 

Court  heU      r^rf-r/  .  •,-     •  j     t    ^        ^    n^       ' 

Swt  this  y^'Jr**  *"  J^^  V  3  ^^^^  tempore  recogmtionis,  and  that  one  M.  was 
verdia  was  nowfiifid  thereof y  afrd  not  named  in  the  writ.  The  plaintiff  r^^p&rf 
foimd  for  that  B.  was  not  fiifed  in  fecy  &c.  And  the  jury  fousid  that  B,  and 
cSldSlT^.  7.  S.  were  jointly  fiifed,  and  that  they  infeoffed  M.  And  it  was 
pi.  91.'  La^  neld  that  this  imic  was  found  for  the  plaintiff,  becaufe  the  de-. 
dy  Crcfham  fendant  had  offered  the  firft  falfity,  and  that  was  found  againft  him. 
si  C— Ad.  Moor, 429,   pL6oo.  Hill.  38  Eliz.  in  Cane.  Lady  Gre(liam*s  cafe; 

Jornatur  \  and  afterward«  the  Lady  Greiham  died,  and  fo  the  matter  wat  determined.     Cid«  £.  5oC« 
pane  OfcfliaiD  V.  Banningi  S.  C. 

75.  \Ti  affumpfity  the  lurv  fiund  that  the  defendant  promifed,  hui 
far  a  different  amft deration  jhan  is  mentioned  in  the  dejarati^*    It 

was 
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was  adjudged,  quod  quereus  nil  capiat  per  billam*  Mo.  470* 
pL  677.  Auch.  32  &  40  £liz.  Revera  v.  Baptifta* 

76.  If  the  jury,  upon  an  liTue  joined  in  a  prohibition  upwt  a  moJut 
AtcrnizviSit  find  a  different  tnodus^  yet  the  defendant  (hall  not  have  a 
confttltation  \  for  it  appears  he  ought  not  to  fue  for  tithes  in  fpeciei 
there  being  a  modus  found.  Vent.  32.  Trin.  2 1  Car*  2.  B«  R.  Auoo. 

(C.  g,  2)     Verdid.     For  whom  found.    Variance  s«c  (a  g) 
between  Verdid  and  Count,  &c.  ?6,?7,'iV. 

Finding  Part  one  Way^  and  Part  another.         •  3  •  4«» 

!•  Cr-RESPASS  upon  thefiatute  of  ^R.%.  of  entering  into  tin  ma* 
-*'  nor  of  B,  the  defendant  feud  that  non  ingreffus  eft  contra  for^ 
mam  fatuti;  and  it  was  found  that  he  entered  into  the  third  part  in 
three  parts  divided^  and  that  in  two  parts  non  ingreffus  eft ;  and  yet 
the  plaintiff  recovered.    Br.  Verdift,  pi.  87.  cites  21  £.  4.  10. 

2«  Trefpafs  of  breaking  his  park,  and  chafing  and  killing  his  Br.  Tref- 
deer,  againft  3,  and  the  one  only  appearedy  and  pleaded  not  guilty,  pafs»pl-io6» 
and  was  found  guilty  ofireaiing  the  park  to  the  intent  to  chafe  and  hilly  Bj^vwdia 
hit  did  not  kill  any  thing ;  and  \he  plaintiff  recovered  damages  and  pi;  13.  cit«t 
eoftsy  and  that  the  defendant  fhould  be  imprifoned  by  3  ycnrs,  and  *•  ^ 
make^/y^  to  the  king,  and  at  the  end  of  3  years  that  he  fliould  find 
furety  that  he  (hould  not  do  the  like  again ;  and  that  if  he  could 
not  find  furety,  he  Ihould  abjure  the  realm.   Br.  A£lion  fur  le  Sta« 
tute,  pi.  1 1,  cites  5  H.  5. 1, 

3.  If  iffue  be  joined  with  traverfe^  which  amounts  to  the  general 
iffue,  as  in  treJPafs  upon  the  cafe^  quod  ajfumpfit  deliherare  querenti 
4  pannos  laneoSy  and  he  pleads  quod  affumpfit  liberare  4  pannos  laneoSy 
abfque  hoc  quodaffumpfU  modo  ^ forma  ;  and  it  \^  found  that  he  affumed 
to  deliver  2  woollen  cloathsy  but  not  4,  the  plaintiff  (hall  recover  da-, 
mages  for  the  2,  and  fiiall  be  amerced  for  the  reft.  Br.  Iffues  joines^ 
pi.  80.  cites  32  H.  8. 

4.  AJTumpfity  for  that  the  defendant  was  indebted  to  him  in  50/.  and 
promifedto  pay  it;  the  jury  found  that  quoad  47/.  parcel  of  the  faid 
50/.  he  did  affume  to  pay  it,  &c.  and  quoad  rejiduum  non  affumpfit  s 
and  it  was  moved  if  upon  this  verdi£l  the  plaintiff  fhould  have 
judgment,  and  refolved  he  ihould  not,  becaufe  it  was  found  that 
he  did  affume  only  for  part,  fo  as  the  fame  affumpfit  was  not  found 

that  the  plaintiff  did  declare  upon ;  and  although  it  was  upon  an    [  429  ] 
indebitatus  affumpfit,  it  would  not  alter  the  cafe.     Cro.  £.  292. 
pi.  5.  Hill.  35  Eliz.  B.  R.  Bagnall  v.  Sacheverell. 

5.  Replevin.  The  iffue  was,  whether  plaintiff  held  by  fealty ,  rent 
eflSn  andfuit  of  court  s  and  the  avowry  was  for  the  rent.     It  M^as 

found  fpecially,  that  the  plaintiff  held  b^  fealty  and  rent  ojily^  and  not 
byfuit  of  court  y  &c.  This  is  found  ag^nft  the  avowant;  for  in  an 
avowry  all  the  tenure  alledged  is  material,  but  in  trefpafs  or  refcousy 
if  part  of  the  tenure  be  found,  it  is  fufficient.  Cro.  £.  799.  pi.  49, 
'Mich.  42  &  43  Eliz.  B.  R.  Lewis  v.  Backnall. 

6.  Cafe  on  deceit  was  brought,  for  that  he  fold  unto  the  plaintiff 
twc  oxen^  and  warranted  them  to  be  found:  on  not  guilty,  the  jury 

H  h  3  found 
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found  him  guilty  as  to  oWt  and  not  guilty  as  to  the  cther^  It 
moved  in  arrcft  of  judgment,  that  the  warranty  alleged  was  joints 
and  he  is  found  guilty  as  to  one  only  ;  and  fo  it  is  not  the  fame 
warranty.  But  the  Court  held  it  well  enough ;  for  the  adion 
was  founded  on  the  contradl,  and  not  on  the  deceit.  And  judg- 
ment for  the  plaintiff.  Cro.  £.  884.  pL  22.  Pafch.  44£liz.  C.  B* 
i  Gravenor  v.  Mete. 

7.  In  trefpafs.for  entering  into  his  houfe  and  taking  his  goodSf  if  he 
he  found  not  gtnity  of  entering  into  the  houfe,  yet  he  may  be  found 
guilty  of  taking  the  goo<ls.  Per  Doderidge  J.  and  Crooke  J.  to 
the  fame  purpofe.  Roll.  Rep.  423.  pi.  12.  in  cafe  of  Ive  v. 
Sherfield. 

8.  In  replevin  the  defendant  avowed  for  rent  arrear  upon  a  leaji 
made  by  his  father ^  the  reverjion  of  which  defcended  to  the  az*owa/it» 
The  plaintiff  replied  that  the  reverfton  was  divifed  to  another ;  the 
defendant  traverfed  the  devife^  ^Y\it  jury  found  it  was  only  of  2  parts ^ 
and  that  the  ^d  part  defcended  to  the  avowant ^  the  land  being  held  in 
knights  fervicc.  It  was  infifted  for  the  plaintiff,  that  the  jury  had 
found  for  him,  becaufe  the  defendant  had  avowed  as  reverfioner 
of  the  whole,  whereas  two  parts  were  devifed  to  another  \  fo  that 
he  was  only  tenant  in  common  with  the  devifee.  But  adjudged 
that  this  fpecial  verdi<fl  (hall  be  conftrued  in  the  fame  manner  as 
if  the  jury  had  found  a  general  verdift.  Now,  if  they  had  found 
a  genei^l  verdi£t,  it  had  been  againft  the  plaintiff;  for  thereverfim 
voas  not  devifed^  if  the  whole  was  not  devifed  according  to  the  iffue* 
Winch.  49.  Mich.  20  Jac.  Claworthey  v.  Mitchell. 

9.  Cafe,  &c.  for  that  the  plaintiff  fold  to  the  defendant  fo  much 
nivQodf  and  he  promifed  to  pay  fo  much  to  the  plaintiff,  and  to  carry 
it  aiuay  before  fuch  a  day.  The  defendant y  as  to  the  money ^  pleaded 
that  he  paid  it  at  the  day^  but  as  to  the  carrying  away  the  wood  btfore 

fuch  a  dayy  he  pleaded  non  ajfumpfit.  The  'yxTy  found  that  he  did  not 
fay  the  money  at  the  day^  and  as  to  the  other ^  they  found  that  he  did 
•  Tluf  \^  noi^  ajfume.  It  was  moved  that  this  verdift  was  ill,  it  being 
ii****t  m**tL  ^^  ^^^  affumpfit,  and  but  one  entire  thing,  it  could  not  be  ap- 
ori^naiy  portioned ;  and  therefore  thqy  ought  to  have  found  either  all  for 
but  fcemt  the  plaintiff,  or  all  againft  him.  And  the  Court  were  of  the  fame 
m^itcoo-  opi^io'^j  ^"^  ^^^^  ^^  verdift  naught.  Mar.  loof  pi.  172.  Trin. 
fiftcnt.  17  Car.  B.  R.  Eaft  v.  Farmer. 

Skin.  17.  pi.       10.  In  debty  the. plaintiff  declared  upon  a  billy  reciting  that  one  G. 

s?  c^°"'    "^^  arreted  at  his  fuit^ir  250  /.  and  the  defendant  became  bound  that 

s.  P.*  does     G.  fhouldput  in  good  baily  &c.  otherwife  defendant  would  pay  the 

aotapppcar.  debt;  and  Ihews  that  the  aftion  was  for  250 1,  and  that  he  had 

not  put  in  bail,  &c.   The  defendant  pleaded  that  G.  at  the  time  of 

mating  this  billy  non  debuit  the  f aid  250/.  nee  aliquem  inde  denarium. 

The  ]ury  found  quod  debuit  167/.  part  of  the  250/.  and  as  to  the  reft* 

due  non  debuit.     And  upon  a  writ  of  error  it  was  objeEledy  that  this 

bar  to  the  aftion  being  collateraly  the  iffue  ought  to  be  intirely 

found  for  him  or  againft  him,  and  not  by  parcels.     Sed  per  Cur, 

Though  non  debet  had  been  a  better  pleg,  yet  fince  the  merits  of 

the  caufe.  is  tried,  and  the  debt  afcertained  by  the  Terdi£l,  the 

impropriety  of  the  iffue  Js  aided  by  it.     2  To.  184.  Mich-  33  Car.  2, 

B- R.  Bloom  V.  Wilfon. 
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(C.  g.  i)    Verdid  for  whom  found.     Variance  be-  ^(Crip'- 
tween  Verdidl  and  Count,  &c.  Finding  Part  only.    37, 38, 39* 

40.  47»48, 
45.  51.  64. 

J.  A  Verdi£i,  that  finds  pait  of  the  iiTue^  and  finxis' nothing 
^^  for  the  rcfidue,  is  infuffidtnt  for  the  whohy  becaufe  thejf 
Jiave  not  tried  the  whole  iflue  wherewith  they  are  charged.  As 
\i  an  information  ofintrujion  be  brought  ag^init  one  for  intruding 
into  a  mejfyage  and  loo  acres  of  laniy  upon  the  general  iilue  the 
jury  fina  againfl  the  defendant  for  the  landf  but  fays  nothing  for  the 
houfe^  this  is.  infuf&cient  for  the  whole ;  and  lb  was  it  twice  ad- 
judged.   Co.  Litt.  227.  a. 

2.  Trefpafs  for  breaking  his  clofe^  and  beating  his  fervanty  &c.  3  Le.94.  pl« 
,IJpon  not  guilty  pleaded,  the  jury  found  that  Sir  T,  J?,  was  feifed  'J\[^^^f  ^' 
of  the  clofty  and  made  a  leafs  thereof  to  the  plaintiff j  and  one  A,  and  words. 
that  A.  qffigned  his  moiety  to  C.  by  nvhofe  comtnand  the  defendant  entered* 

The  Cou^  held  that  this  verdi£t  did  not  extend  to  all  the  points 
in  the  declaration,  but  only  to  the  breaking  qf  the  clofe  without 
inquiry  of  the  battery,  &c.  and  therefore  it  was  clearly  held  void.' 
3  Leon.  83.  pi.  123*  Mich.  26  Eliz.  B.  R.  Roile's  cafe. 

3.  Debt  for  7I.  13s.  4d.  upon  nil  debet  pleaded  the  jury  found 
that  the  defendant  debet  61,  13/.  4^.  hut  faid  nothing  ofthe.other  20 x. 
This  verdi£):  is  ill,  and  the  judgment  was  reverfed.  Cro.  £•  133. 
pL  9.  Fafch.  3 1  Eliz.  B.  R.  Finemore  v.  Sanky. 

4.  In  cafe,  the  plaintiff  declared,  that  the  defendant,  upon  good  Cro.  £.465. 
fon/iderationy  ^c.  promifed  to  pay  the  plaintiff  ^L  when  he  fhoidd  be  P*«  '8.  S.  C. 
rfquind*     The  yxxjfqund  that  he  promifed  to  pay,  butfaid  nothing  of  ^^  „*^j ' 
the  requefl  \  ancl  therefore  judgment  was  quod  querens  nil  capiat,  pear. 


&c.    Moor,  406.  pi.  5^45.  Trin.  37  Eliz.  B.  R.  Alfop  v,  Cleydon. 

5*  In  ejeftment,  fuppofmg  the  ejeftment  of  \o  acres,  and  the  But  where 
jury  find  the  circumflance  but  of  ^  acres,  the  plaintiff  recovered  f"  *^i*  ^ 
thole '4  acres.    D.  115.  b.  Marg.  pi.  67.  cites  it  as  adjudged  Trin.  I^rki]^J 


was 

43  Eliz.  B.  R.  Meredith  v.  Brown.  taiming  60 

ocrety  and 
the  jury  y^«/  tbedtffeifin  cf  30  only,  it  was  adjudged  againft  the  plaintiff  for  the  whole.     But  the  re- 
porter fayf,  nota  here^  that  the  park  wa»  a  thing  iotire.     D.  115.  b.  Marg.  pi.  67.  cite*  29  £iia. 
Lady  Bafkenriirs  cafe. 


in  to- 
ver- 


6.  7refpafs  of  breaking  plaintiff* s  houfe,  and  taking  away  goods,  Brownl.aij 
price  108.     Defendant  pleads,  that  the  houfe  is  parcel  of  a  yard  land  ^^  ^* 
in  D.  held  of  A,  as  of  his  manor  of  E,  by  homage,  fealty y  efcuage  incer<-  bis. 
tain,  fuit  cf  court  y  inclofure  of  park  pale  ^  and  rent  of  one  pound  ofcum^ 
min^  and  juftified  the  entry  and  taking  as  fervant,  and  by  com- 
mand of  A.  for  3  years  rent  arrear,  and  homage  and  fealty.  Sec. 
TlAintifF  rcpliedy  that  the  houfe  was  held  of  B*  as  of  his  manor  of  S. 
abfque  hoc  that  it  was  held  of  A,  modo  iff  formay  prouty  (5V.     The 
jury  found  that  it  was  held  of  A.  as  of  his  manor  of  D.  by  homage, 
fealty y  inclofure  of  the  pale,  rent  of  a  pound  of  cummin y  and  no  otker^ 
wife.    It  was  adjudged  for  the  defendant;  for  though  the  verdift 
did  not  agree  with  the  plea  modo  &  forma  of  the  tenure,  yet  it 
did  in  fubftancei  in  the  point  for  which  the  takmg  was,  viz*  that 

Hh  4  the 


430  1: 


Ctifllt 


the  land  was  held  of  A.  and  topk  a  diverfity  between  a  lepferiil 
and  trefpafs.  Yelv.  148.  Mich.  6  Jac«  B.  R.  Goodman  r*  Ayliag^ 
|[  431  3  7*  In  aflault  and  battery^  for  beating  the  hu/band  and  vnje^  the 
yxvf  found  the  defendants  guilty  of  beating  the  wfe^  but  faid  nothing 
as  to  the  beating  the  baron.  This  was  held  to  be  a  void  verdift* 
becaufe  only  part  of  the  iflue  is  found.  Hard.  i66«  Trin.  12  Car.  2* 
in  the  Exchequer^  Rochell  v.  Stedle. 

8.  In  eje&ment,  the  declaration  was  of  the  4th  part  of  the  ^ti 
part  into  5  parts^  to  be  divided.  And  the  title  of  the  plaintiflF  upon 
the  evidence^  tuas  only  of  the  3d  part  of  the  4th  part  of  the  5th  jj 
part,  into  5  parts  to  be  dinded,  wtiich  is  only  a  ^d  part  of  that 
nvhich  is  demanded  in  the  declaration.  And  it  was  faid  that  the 
plaintiff  could  not  have  verdid,  becaufe  the  verdiA  in  fuch  cafe 
ought  to  agree  with  the  declaration.  But  per  Cur.  the  verdi^ 
may  be  taken  according  to  the  title ;  and  fo  it  was.  Sid.  229.  pi*  26. 
Mich,  id  Car.  2.  B.  R.  Ablet  v.  Skinner. 

9.  In  trefpafs  y^r  taking  the  plaintiff^ s  gown  and  ntantua,  and  not 
guilty  pleaded)  a  fpecial  verdid  founds  that  the  defendant^  as  con* 
Jtable,  tool  the  gown  for  a  tax,  but  found  nothing  as  to  the  ntantua. 

Adjudged  a  difcontinuance  as  to  the  whole.     3  Ler.  55.  Vfisltu 

33  Car.  2.  C.  B.  Graves  v.  Morley. 
Skin.  99.  TO.  Defendant  pleads  feveral  judgments  againft  him  as  admv- 

s.  c.  by  niftrator  of  J.  S.  The  plaintiff  replies  that  they  are  kept  on  foot 
^^  Y.  by  fraud.  If  ijfue  be  joined  that  all  the  judgments  vjere  kept  on  foot 
Keat.  by  frauds  and  it  he  found  that  one  only  had  been  kept  on  foot  byfraudi 

this  iffue  is  found  for  the  plaintiff,  becaufe  the  plea  was  nilfe  in 

part;  and  therefore  the  whole  is  falfe.    Per  Curiam.   Carth.  ij^* 

Mich.  3  W.  &  M«  B.  R.  in  cafe  of  Beake  v.  Kent. 

s«  (c.  t)    (C.  g.  4)     Verdid  for  whom  found.     Variance  be- 
5o.*5i.*^        tweenVefdid  and  Count,  &c.     Finding  againfi 
fome  Defendants  only. 

It  'T*RESPASS  againfi  A.  and  £•  fir  taking  a  gun  and  dagger* 
*-  A.  jujiifiedy  becaufe  the  plaintiff  ajfaulted  J,  S.  with  them, 
and  for  preferving  the  peace  and  life  of  J.  S.  he  took  them.  B.  pleaded 
not  guilty ;  the  plaintiff  replied  to  the  juftification  de  fon  tort  de- 
mefne  ;  which  was  found  fir  A.  but  the  jury  found  B.  guilty.  It  was 
movedy  that  the  a£lion  being  brought  againft  both  defendants 
jointly,  and  the  juftification  found  for  A.  the  other  cannot  be 
guilty.  But  adjudged  for  the  plaintiff;  for  B.  being  found  guilty, 
(hall  not  take  advantage  of  the  juftification  made  by  A.  but  it 
(hall  rather  be  intended  he  took  away  the  gun  at  another  time 
without  caufe ;  but  if  one  defendant  jufiifies  by  the  gifi  of  goods,  • 
and  it  is  found  for  him,  the  plaintiff  cannot  have  judgment  againft 
the  other,  though  he  be  found  guilty,  becaufe  it  appears  he  had 
no  caufe  of  aftion.  Cro.  J.  134.  pi.  7.  Mich.  4  Jac.  B.  R.  Mar- 
lar  V.  Ailoffe. 
Brownl.109.  2.  Tre/pa/s  againfi  hu/band  and  wife  for  beating  the  plaintiff^s  nuare, 
S.C.  (cecu  and  for  other  trefpajfes  s  upon  not  guilty,  the  yxrj  found  that  the 

wife 
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^/i  hat  tit  nunri,  and  a/  U  the  rejldui  they  find  for  the  defendant,  mlya 
Tne  Court  heU  diis  rerdid  tmperfed:,  becaufe  they  find  the  feme  i't'><»  o^ 
gttiltjr  of  beating  the  mare,  hut  fay  ngthhig  as  to  the  hufbavfs  heat-'  s.*c.' c?tol 
ing  ber^  either  by  way  of  acquittal  or  condemnation ;  and  finding  by  Hide  j. 
the  defendant  *  guilty  as  to  the  lefidue,  extends  to  the  other  trc&  ^^cj^v 
^fles  only.    YcL  ro6.  Mich.  5  Jac.  B.  R.  Drury  v.  Dennis.         U  Manbyr. 

Scott.  Vent.  93.  Trin.  z»  Car.  %.  B<  R.  Anon.  S.  P.  ind  S.  C.  cited.     But  the  Coon  save 

ja4sattBt  for  the  plaintiff,  and  faid  that  this  cafe  in  Yetv.  was  a  ftrange  opinion.-— *9.  P.  Show.  350. 
Pafch.  4  ft  5  W.  Sr  M.  Dabi  v.  Wnitb  ;  and  the  Court  held  it  well }  for  they  may  find  dM 
one  guilty,  and  the  other  not ;  -and  that  there  is  no  difference  between  this  and  other  cafes  of  differ, 
mt  and  feteral  trefpaffoie.  And  jodjaient  was  given  for  the  plaintiff.  «-^ro.  J.  203.  pi*  3*  Hill* 
5  Jac.  B.  R.  Hales  v.  Whilt»  S«  P.  accordingly. 

*C43aJ 

3.  Ejeiiment  was  brought  againft  haron  and  feme ^  and  the  feme 
cnh  was  found  guilty  ;  yet  it  is  weli^  becaufe  if  any  bne  found  guilty, 
it  IS  fufficient.    Lat.  01  •  Pafch.  i  Car.  Hems  v.  Stroud. 

4.  Affuvm^t  againft  4,  who  pleaded  non  affumpferunt  infra  fex 
annos,  and  the  verdiB  was,  that  one  of  them  did  ajfume  infra  fex 
annoSf  and  that  the  other  did  not*  And  it  was  moved,  that  no  judg- 
ment could  be  given  againft  the  defendant  upon  whom  the  verdiA 
was  foimd ;  for  this  is  an  indeb,  ajfump.  for  goods  fold,  and  it  is 
an  intire  contraft,  and  they  muft  all  be  found  to  promife,  or  elle 
2t  is  againft  the  plaintiff.  PoUexfen  Ch.  J.  Powell  and  Rokeb j 
were  of  opinion,  that  the  plaintiff  could  not  have  judgment; 
but  Ventris  inclined  contra.    He  admitted,  if  an  indebitaU  affump^ 

fit  be  brought  againft  4,  and  they  plead  non  ajfumpf  and  it  be  found 
that  one  of  them  affumed,  this  is  againft  the  plaintiff^  for  he 
fails  in  his  adion.  But  in  this  cafe  it  may  be  taken,  that  they 
did  all  promife  at  firft,  and  that  one  of  them  only  renewed  the 
promife  within  fix  years ;  and  that  the  plea  of  non  ajfumffit  infra 
fex  annos,  implies  a  promife  at  firft,  and  if  one  fhould  renew  his 
promife  within  6  years,  it  is  reafon  it  (hould  bind  him,  and  the 
plaintiff  muft  fue  them  all,  or  elfe  he  will  vary  from  the  original  • 
contra£l.  Judgment  was  given  for  the  defendant.  2  Vent.  151* 
Hill.  I  &  2,  W.  &  M.  in  C.  B.  Bland  v.  Hafelrig  &  z\\ 


(D.  g)     Verdia.     For  whom  it  fhall  be  faid  to  be  Jfj^ 
.  found.     Found  true  in  Subftance.  see  (D) 

•^  (D.  f)  an4 

(C.g}i)e*toc. 

£1.  iN  trefpafs  cf  parco  froHo^  if  defendant  fays  that  deliverance  Br.Ver- 

^  was  made  by  afjent  of  the  wife  of  the  plaintiffs  without  thai  <*;^  !>*•  ^J* 
that  he  broke  the  park,  to  which  the  plaintiff  fays  that  he  broke  "^*  ^'^^ 
the  park  as  he  has  pleaded,  prift,  8rc.  and  the  other  e  contra  as 
above  \  and  the  jury  find  that  the  deliverance  was  not  made  by  ajfent 
of  the  wife  of  the  plaintiff:  but,  that  it  was  made  by  the  frankpledge^ 
according  to  the  ufage,  bnt  that  the  defendant  did  not  break  the  park. 
The  iffue  is  found  for  the  defendant  \  for  the  plaintiff  has  waived 
the  advantage  which  he  had  of  the  deliverance,  by  the  affent  of 
the  feme,  by  his  general  averment  *,  and  fo  all  the  iffue  was  upon 
Uie  breaking  of  the  park.    30 £. 3.  23.  b,  Adjudged] 

[2.  la 


43^  Crfali 

Hph.  52.  gl.  f  2.  In  zjcire  facias  to  have  executwt^  againfl-  the  fxeciOac  rf'J*  &t 
sr*ruf*  ^  plaintiff  declares  that  hi  had  judgment  againfi  J.  S.  ^c.  and  took 
pj '  S.C  ^''^  '^  execution  by  force  of  a  ra//Af  ad  fatufaciendum,  and  tt§t  he. 
(B.  g)  pi.  z.  4^ter  died  in  ex^cutlo/ty  upon  which  they  are  at  iflUe ;  and  the  jury 

fc^TT*    J^"^  '^^^  "?•  ^*  '^^  ^^^'^  ^^  ci;;ecution  «(^«  ^i«  alim  capias  ^  Jatif^, 
V  '^J  P  •43-  Jaciendum%  and  not  upon  a  capias  ad/atisjaciendujm,  yet  is  found  for 
the  plaintiff.    Tr,  13  Ja«  B.  between  Foster  and  Jackson,  ad- 
judged.    Hobart's  Reports,  7a.  fame  cafe. ) 
C  433  ]       [3-  In  qjffi/e,  if  the  tenant  p/eads  in  bar  the  deed  of  the  brother  of 
Br.  Vcrdift,  fhe  demandant  with  warranty^  and  t!ic  demandant  denies  the  deed^ 
t\t!iT   ^^^^  ^^  \^  found  bv  the  affife  that  it  was  the  deed  of  the  father  of  thi 
•ov^it  ap.   demandanty  yet  the  demandant  (hall  have  judgment.    40  Aif.  31. 
pears,  that    adjudged.] 

it  was  not 

the  deed  of  the  pJalntifF*s  brother.  S.  C.  cited  Hob.  55.  in  cafe  of  Foftcr  r.  Jaclcfon. 

Cra.  C.415.       [4.  In  writ  of  error  brogght  by  remainder-man  in  tail  to  reverfe  a 

?'  s  p  d^*  fi^^^  if' the  defendant  pleads  in  bar  of  the  Mrrit  of  error  a  common 

not  appear,     recovery  by  tenant  in  tail  of  the  land;    to  which  plaintiff  replies 

—Jo.  352.    that  at  the  time  of  the  recovery  fufferedy   he  bimfclf  was  tenant  to 

'^*d  s  P  M    ^^P^^^P^  of  the  land  comprifed  witliin  the  recovery,  at  the  time 

cordiiigiy.  "  of  the  recovery,  andfo  the  recovery  void;  upon  which  they  arc  a( 

Ibid.  373.    iflue,  and  it  is  found  by  vcrdift  that  he  was  tenant  of  part  of  the 

slit  not  s'pI  ^^^^»  ^^^  of  part  not'.    This  iflue  is  found  partly  for  the  plaintiff^ 

*  and  partly  for  the  defendant,  fo  that  the  Court  fhall  go  to  the 

examination  of  the  error,  for  this  whereof  he  is  found  not  tenant 

to  the  praecipe ;  but  it  Ihsdl  be  a  good  bar  of  the  writ  of  error  for 

tliat  whereof  he  is  found  tenant  to  the  praecipe.     Mich.  10  Car« 

B.  R.  between  Done  and  Smethurst,  per  Curiam,  adjudged  ia 

writ  of  error  tq  reverfe  a  fine  in  Chefter.    Intratur,  Triu.  8  Car. 

Rot,  1310.] 

In  Mffumpjih       f  ^,  In  an  aftion  upon  the  cajij  if  the  plaintiff  declares  that  the 

fid'^rioB***'  ^tf^^d^f^*  ajfumedtopay  2,  certain  fum  of  money  uponrequefty  and 

tvas,  that  if  alleges  arequejl  made  at  a  certain  day  and  phice  i  to  which  the  de- 

tbeffatntiff   fepdant  pleads  non  ajfumpftty  and  the  jVLVjjSnd  that  the  eUfendant 

^^dffend-    ^Jf^^^^  ^^  P*y  ^hc  fum,  and  find  nothing  <fthe  requefl^  nor  that  he 

^\  jer.     ajfumed  modo  ^  forma :   and  therefore  it  is  not  found  for  the 

nfant  ftr      plaintiff.    P.  38  El.  B.  R.  between  Clatdon  and  Alsoppe,  ad« 

f.%^''\  judged.] 

ant 


mtnt 

xobicb  ere  not  dutin,  a  re^peft  it  material,  and  not  like  a  duty  j  a3  for  a  debt  due,  and  no  day  of 
payment  expreOed,  that  fliatt  be  alleged  to  be  when  he  ihaU  be  theieiuiQo  reqaQfte4  gcfifrallj.  BrownLi^. 
Tria.  5  J*c.  Gore  t.  CoLthorp. 

[6.  In  an  information  upon  the  ftatute  of  ijH.  8.  tarn  quam, 
fsfc.  for  extortion^  if  the  plaintiff  declares  that  the  defendqnt  was 
keeper  of  the  gaol  or  prifon  of  the  cqflle  of  Maidftone^  and  toot,  &c. 
and  upon  not  guilty  pleaded^  a  fpecial  verdi£l  is  found  that  at  Maid* 
.  _  fone  there  is  not  any  cqftle :  tut  that  there  is  a  gaoly  and  that  the  A- 
•  Fol-Tia^'  ff^dant  was  gaoler  ofit^  and  that  *  he  tooiy  isfc.  for  whom  tliis  vcr- 
dl(Sl  is  found.  Dubitatur,  Hill.  lo  Car.  B.  R.  between  Goodwin 

AND 


akt>Mat.  IntratuTyHiIl.  pCar.  Rot  1088.  Mich.  11  Car.  The 
Qourt  was  of  opinion  for  the  plaintiff,  notwithftanding  this  ob- 
jcdion  •,  but  ft  aid  for  other  eiccption.] 

[7.  If  in  eje&ione  firms  a  leafi  be  pleaded  of  a  manor^  Iffc.  nvhere^ 
of  the  tenements  in  which  were  parcel^  and  upon  this  iifue  is  joioed,  ' 
qut>d  Mon  dimijit  manerium  :  and  the  jury  thereupon  give  a  fpecial 
verdiB^  fcilicet^  that  there  were  not  any  franktenantSy  but  divert 
copyholders  of  the  manor^  anfl  that  it  was  known  by  the  name  rf  ti  ' 
manor.     Though  it  was  not  a  manor  in  law  for  default  of  frank- 
tenants,  and  though  it  was  alleged  in  pleading  to  be  a  manor, 
which  pie;iding  i^  made  by  men  learned  \  and  though  it  was  in 
an  a£lion  adverfary,  and  not  amicable,  yet  inafmuch  as  an  iifue 
is  triable  by  lay-gents,  and  that  in  truth  the  tenements  in  which 
•pafied  by  tlie  leafe,  this  verdi£l  is  found  for  him  who  pleaded  [  434  } 
the  leafe  of  the  manor ;  for  it  is  the  fubftance  of  the  ifTue  whe- 
ther it  was  demifed  or  not.    Mich.  22,  23  £1.  B.  R.  between 
Vines  and  Durham,  cited  Co.  6.  Sir  Moyle  Finch,  67,  ad«- 
judged.] 

[8.  \i  plaintiff  pleads  that  B,  wasfeifed  in  fee  of  land,  and  there- 
of infeoffed  A.  in  fee  to  the  ufe  of  B,  for  life^  and  after  to  the  ufe  of 
C  in  tail;  to  which  defendant  pleads ^  and  travtrfesy  without  that 
that  B.  infeoffed  A,  modo  isf  format  &c.  upon  which  they  are  at 
ifTue,  and  the  jurjfnd  that  B.  wasfeifed  infee^  and  infeoffed  A.  in 
fee  to  the  ufe  of  B*  for  life^  and  after  to  other  mefne  ufesy  which  hfere 
all  determined  and  ended  before  the  plea  pleaded ^  and  then  to  C,  in  taiL 
In  this  cafe,  though  the  mefne  ufes  are  not  pleaded,  yet  they  being 
determined  before  the  plea  pleaded,  and  not  material  to  the  matter  in 
que^otiy  the  iflue  is  found  for  B.  who  had  left  thofe  ufes  out  of  his 
plea;  for  now  it  is  to  thofe  ufes,  as  he  has  pleaded  it.  Tr. 
14  Car.  B.  R.  between  Hide  and  Moun,  adjudged  upon  a  fpe- 
cial yerdidl  in  writ  of  error  upon  fuch  judgment  in  Bank.  In- 
tratuT  in  Banco  Regis,  P.  14  Car.  Rot.  467.  and  in  Bank,  Trin. 
1 2  Car.  Rot.  260.  (Note,  that/  as  it  feems'  to  me,  the  ufes  are  not 
material  in  this  cafe,  inafmuch  as  the  iffue  is  only  upon  the  feoff- 
ment, which  was  a  conveyance  at  common  law,  and  not  upon  the 
tifes,  which  is  a  conveyance  by  the  ftatute  of  ufes).] 

[p.  If  1 1  agree  to  give  a  verdi^y  but  the  12th  will  not  agree  with  Br.  Verdift, 
thewj  the  verdi£t  cannot  be  taken  from  the  1 1.     41  Aff.  1 1.]         P'49'  citct 

[10.  But  the  ju/lices  may  carry  the  jurors  with  them  in  carts,  till  Br.  Vcrdift, 
they  agree  of  their  verdid,  when  they  do  not  agree.]  ^ '<?'•  «^ 

S.  p.  ia  cafe  of  life  and  member.  Vent.  97.  Mich.  22  Car.  2.  B.  R.  in  cafe  of  the  King  v. 
Ledgingham.— Raym.  193.  The  King  v.  Lad£ngham,  S.  C. — This  plea,  and  pi.  9.  do  not  belong  t« 
this  dJvifion.    * 

1 1.  Jn  qfffe  of  rent  the  tenant  made  default.  The  plaintiff  a/cer'^ 
fained  the  Court,  as  he  ought,  what  rent  it  is,  andfaid  that  vent-fer^ 
vice  s  and  the  Jury  faid  that  the  land  is  hsrs  de  fon  fee,  but  he  has 
rent  there  by  prefcrtption  i  and  the  plaintiff  recQvered.  Br.  Verdift, 
J)l.  71.^  cites  13  Aff.  4. 

1 2.  Debt  againfl  the  heir  upon  the  obligation  of  his  father,  who  Bu  liruct 
f^ads  riens  per  defctnt  s  and  the  plaintiff  fays  that  affets  in  D.  and  ^g^'j^'^j^*; 

fo  s.c. 
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fo  to  iflue,  ^d  it  \%  found  that  he  has  affets  in  $•  hfinotiiftg  in  D* 

This  is  a  good  verdid,  and  the  plaintiff  ihall  recoTcr ;  for  aflets 

or  no  aflets  is  the  matter,  and  not  the  place  where  it  lies ;  for  if 

he  has  affets  in  any  plm:e  or  vill^  this  is  fufficient.    Br.  VerdiAj 

pL  6u  cites  loH.  6.  13. 

•  Br.  Filler       13.  It  feems  that  if  J.  N.  pUais  that  W.  C.  is^eaffei  him,  &c. 

4e  Record,    ^^^  ^^  plaintiff  Jays  that  non  feoffavit  prout^  &c.  and  it  is  found 

Lei  ^'      ^hat  he  infeoffed  him  upon  condition^  this  is  a  good  Terdid  for  him 

Bi;  Plead-    who  pleads  the  feoffment.  Br.  YcxiiQty  pL  103.  cites  *  33  H.  6.  a* 

ingi,pl.si.   j^nj  .   ,5^fl;  ,^, 
otes  S.  C«  I  -^ 

— Fl.C.  14.  b.  B.C.  dted  in  cife  of  RcBigw y. Fepift.     ■   S« €•  cited  Hob.  55.  la  cafe  «f 

Fofter  V.  Jackibo. 

f  Br.  Faiior  dc  Record,  pL  6.  cites  S.  C» 

14.  If  there  be  a  chalUnge  for  cofinage,  he  that  takes  die  dial- 
lenge  mujfjhiw  honvthc  iurof  his  coufin.  But  j  ft  if  the  cJinage^ 
that  is,  the  effe£l  and  fabilance,  hefimnd^  it  fufficetb :  for  the  la^ir 
prefers  that  which  is  material,  before  that  which  is  fonnal. 
Co.  Litt.  157.  a.  (f). 

15.  If  the  matter  and  fub/lance  of  the  iflbe  he  found,  it  is  fttffi« 
cient.     Co.  Litt.  127.  a. 

1 6.  If  an  ejedmcnt  be  brought  of  20  acra,  on  a  leafe  of  ao 
acres,  and  the  defendant  plead  non  ejecit,  there  if  he  is  found 
guilty  but  in. 10  acres,  yet  the  plaintiff  (hall  recover.  But  other^ 
wife  if  the  iffue  be  non  demifit.  Dal.  105.  pi.  50.  15  £lis. 
Anon. . 

r  435  1       17.  In  ejeflment,   the  plaintiff  declared  of  an  efeBment  of 

Aad  though  loo  octes,  and  (hewed  his  leafe  in  CYidence^  which  ninu  only  of 

(maJT'or  4°  acres,  it  was  objeSed  that  he  had  failed  of  his  leafe,  there 

icTsj^hed  being  no  fuch  leafe  as  that  of  which  he  counted.     But  it  was 

been  inrert-  rulcd  to  be  good  for  as  much  as  was  comprifed  in  the  leafe,  and 

fcaf^^Jr  ^^^  ^^  y^^  might  acquit  him  of  the  refidue.    Cro.  £liz.  13. 

could  not  in  pi.  4-  Hill.  25  Eliz.  C.  B.  Guy  ▼•  Rand* 

judgment 

•f  law  be  extended  to  lb  much  a  greater  quantity.    See  Yelv.  i66.  Mich.  7  Jac.  B.  R.  Anon. 

18.  In  debt  againjl  an  executor  for  rent  due  in  the  time  of  his  /g^ 

tator,  the  defendant  pleaded  levy  per  dijlrefs  isf  fc  non  detinet  s  the 

yXkTj  found  that  the  ajjignee  of  the  executor  had  paid  the  rent  to  the 

plahitiffy  Hvho  had  accepted  it,  but  that  no  dijlrefs  moos  taken.     It  was 

adjudged  by  3  judges  that   defendant  (hould  have  judgment^ 

becaufe  the  fubftance  of  .the  pl^.a  was  found  for  him,  (viz.)  diat 

the  rent  was  paid,  and  by  confcquence  the  defendant  nil  detinet. 

But  Walmfley  contra.     Cro.  Eliz.  140.  pL  i.  Trin.  31  Eliz.  Sir 

Tho.  Cecil  v.  Harris. 

ft  And.  48.        19*  In  an  avowry ^  the  iffue  %vas  whether  the  locus  in  quo,  &c« 

pl.36.Anon.  ^jj  the  freehold  of  the  avowant  or  not,  and  the  ycrdiSt  found  that 

S.  c!  Md     *'  ^^"^  the  freehold  of  the  avowant s  wife.     And  per  Cur.  it  is  found 

6713 judges  againft  him;  for  when  he  fays  his  freehold,  it  is  to  be  intended 

ware  of  this  jjjg  foig  freehold,  and  in  his  own  right,     Cro.  Eliz;  524.  pU  52, 

^.mon,  but  j^.^j^^  ^^  ^  ^^  gj.^  g  j^  ^^nti  Y.  Walker. 

other  doubted  ;  for  that  it  appear,  upon  ihe  v<rdiA>  that  the  baron  had  fufficient  caufe  todo  whathe 
did,  and  then  it  is  all  one  in  fubfiuice  5  and  upon  Aich  matter  appearlngi  the  C«urt  onghc  to  adjodge. 

»         '  ao.  If 
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9lo%  If  a  tenant  brings  an  adion  of  trefpafs^  wherefore  hy  force 
end  anas,  tsfc.  againft  his  lord^  and  the  lord  pleads  that  the  plaintiff' 
iolds  by  fucb  ftrvicts^  and  ifliie  be  taken  upon  it,  and  the  jury^ 
^ds  that  he  holds  by  ether  ferviceSf  the  verdi^  is  fufficiently  found 
for  the  lord,  becaufe  the  plaintiff  could  not  maintalh  an  a£lion 
againft  his  lord;  per  Warburton  J.  Brownl.  177*  HilL  7  Jac. 
Pope  V.  Shurm. 

•   21.  Itk  cafe  for  iful^ng  the  common,  the  declaration  yS//^^J  r^m-  aRoU.Rep^ 
men  te  60  acres  of  land^  60  acres  meadow^  and  80  acres  pafiure  /  *3^  Vax- 
upon  not  guilty  pleaded,  the  verdi£l  fnds  that  he  had  common  to  a  Turnock 
meffuagej  and  90  acres  gf  iand^  meadow  and  pajture,  thereunto  ap»  s.  C.  but ' 
fertemuttg  s  and  for  the  reftdue  that  he  had  not  common.     It  was  af-  ^*  '*•  ^oet 
figned  for  error,  that  they  have  not  found  fuch  common  where-  ^^^^ 
of  the  plaintiff  counts,  no  more  likewife  do  they  fhew  the  quan-  Paijn.ft69« 
tity  of  the  acres  of  the  land,  meadow  and  pafture  refpeftively,  but  ^'Fr  "^ 
confufedly  to  90  acres  of  land,  meadow  and  pafture ;  wherefore  ^ch.  jf 
this  18  not  any  fuch  common  as  the  plaintiff  declares  of.  Sed  non  Dodendge* 
allocatur  \  for  the  common  is  hut  the  inducement  to  the  adiion,  and  f^  Cbam. 
the  fubjiance  is  the  inclofure,  which  did  the  tort ;  and  if  he  had  com-  that  the  ▼«• 
mon  to  more  or  lefs  land,  it  had  not  been  material  in  this  aAion,  <iid  is  good 
or  upon  this  iffu^.    But  if  it  had  been  a  fpedal  ijfue  whether  he  ^^^f^ 
had  commom  for  fo  much  landj  it  might  peradventure  have  been 
otherwife;  wherefore,  &c.  Cro.  J,  630.  pL  a.  Hill.  19  Jac.  B.  R. 
Eardley  v.  Turnock. 

22.  Iffue  whether  money  was  paid  for  a  mortgage  upon  White 
Acre^  if  vcrdi£k  finds  that  it  was  paid  for  Black  Acre  and  White 
Acre^  it  18  good  per  Cun  Keb.  192*  pi.  176.  Mich.  13  Car.  2« 
B«  R.  Levit  V.  Crane. 

23.  So  per  Twifdcn,  whether  a  common  was  from  Ladyday  te 
Michaelmas^  .and  the  verdi£t  finds  from  Chri/lmas  to  Michaelmas^ 
day,  it  Is  good.  Keb.  192.  pi.  176.  Mich.  13  Car*  2.  B.  R.  Levit 
v.  Crane. 

24.  If  2  covenant  to  build  a  houfe  artificially^  and  in  aAion  againft 
them,  one  makes  default,  and  the  other  pleads  that  the  houfe  was  ar» 
tificially  ereBed,  or  that  it  was  artificially  ereflcd  by  himjilf  (with'- 
out  faying  by  them  2)  and  the  jury  find  accordingly.  This  is  a 
good  performance  of  the  covenant,  becaufe  the  thing  required  to 

be  done  is  accordingly  performed ;  per  Twifdcn  J.  Sid.  76.  pi.  8.  [  436  J 
Pafch.  14  Car.  2.  B.  R.  in  cafe  of  Boulter  v.  Ford. 

25.  If  the  iffue  be  payment  at  A,  and  the  verdicl  is  payment  at 
f.  it  is  a  good  verdicl  \  for  the  place  is  not  material.  Keb.  662. 
pi,  54.  HUl.  15  &  16  Car.  2.  B.  R-  Lucas  v.  Harlow. 

26.  The  plaintiff  in  trefpafs  declared,  that  according  to  the  cuf 
torn  there,  he  was  chofe  hurgefs  of  R.  OB.  I,  and  in  the  3d  year  of 
W.  &  M.  but  it  appeared  on  the  evidence,  that  he  ivas  chofe  on  the 
7,^th  Sept,  in  the  3d  year,  §cc.  and  not  en  OH,  i,  as  plaintiff 
counted  \  and  where  it  was  laid  that  he  was  elc£led  according  to 
the  cujlom  on  OEl.  i,  which  was  not  fo,  becaufe  the  cuftom  to 
Choofe  is  upon  29  Sept.  and  fo  it  was  urged  tha£  the  plaintiff  had 

failed  in  the  cuftom,  for  that  the  diy  is  parcel  thereof.     Sed  npn 
allocaturi  becaufe  the  day  is  not  material  -,  for  the  plaintiff  has 

proved 
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prolned  Jiimfslf  to  be  chofen  on  the  cuftomary  day,  (viz.)  ap  Scpti 
fo  the  day  in  the  declaration  is  butform^  and  being  laid  before  the 
»  aftion  brought,  it  is  well  enough.  But  it  had  been  otherwife  if 
the  plaintifF  had  laid  the  right  day  in  his  declaration^  and  had  proved 
himfelf  chofen  on  a  wrong  dayy  for 'there  he  would  have  failed  of  the 
cuftom ;  but  here  he  has  proved  himfelf  duly  chofen  before  the 
aftion  brought ;  fo  tljat  there  is  a  difference  where  the  eleElion  is 
nurong  kit  the  day  laid  rights  and  where  the  eleBion  is  right  but  the 
day  laid  wrong,  Carth.  22%.  Pafch.  4  W,  &  M.  B.R.  Vaughaa 
V.  Lewis. 

(D.   g.   2)     Surpltifage  in  Verdlds,  and  the  ^ffe£f 

thereof. 

t.  TT7HEN  a  jury  bririgs  irt  a  vctdift  and  there  is  furplufage, 
^^    the  Court  will  rejeH  the  fiirplufage.    1 1  Mod.  64;  pi.  2. 
cites  3  Le.  89.  i  Le.  323.  7  H,  6.  20. 

2.  In  ward,  the  plaintifF  recovered  upon  the  proclamation,  and 

Hvrit  iifued  to  inquire  of  the  damages y  which  found  damages  20 /•  and 

that  the  infant  was  of  full  age  before  the  writ  of  ward  brought ;  the 

plaintiff  prayed  damages.     For  per  Finch,  the  finding  that  the 

infant  was  of  full  age  before  the  writ  brought,  is  furplufage,  and 

therefore  the  plaintiff  ought  to  recover,  which  feems  to  be  law; 

for  the  age  of  the  infant  was  not  any  article  of  their  charge*     Br.  Nil- 

gation^  pi.  16.  cites  39  E.  3.  9. 

Br.  Nogi^         3.  In  annuity  the  plaintiff  counted  By  prefcription^  and  the  tenant 

^ttisl'c.^*  /rflv^f/2'rf  the  prefcHptiony  tltA  found  for  the  plaintiff ^  and  that  nothing 

in  arreary  and  the  plaintiff  recovered ;  for  the  iffue  is  found  for 

him,  and  the  nothing  an  car  is  void,   and  furplufage ;  for  it  is 

not  part  of  the  iffue.     Quod  nota.     Br.  Verdift,  pi.  78.  cites 

39  E.  3.38. 

Bi>  lAop-         4.  Surplufage  found  by  verdifl:  over  the  iffue^  and  mare  than 

wtesAoy.*   ^^^^-^j  between  the  anceftor  of  the  demandant,  and  one  whofc 

J.  38.  s.c.  cftate  the  tenant  has,  (liall  be  no  eftoppel ;  per  Finch,  and  Caund. 

Br.  Nugation,  pi.  7.  cites  40  E.  3. 

^  5.  In  praecipe  quod  reddat,  the  iffue  was  between  the  demandant 
and  y.  N,  wha  prayed  to  be  received^  if  the  tenant  had  fee  or  noty  and 
found  that  the  tenant  never  had  any  thingy  nor  the  prayor  any  thing  in. 
feverfion ;  and  this  laft  part  was  held  furplufage,  and  is  not  mate- 
rial.    Br.  Nugation,  pi.  25.  cites  47  E.  3.  19. 

6,  When  the  Court  makes  the  jury  inquire  of  other  mattery  in 
which  is  found  a  dubious  tenancy,  this  is  only  furplufage  j  and  there- 
fore the  judgment  fhall  be  afRrmed.     Br.  Verdift,  pi.  67.  cites 
3  H.  4.  16. 
C  437  1       7*  Where  the  afftfe  gives  verdiB  de  gree  at  largey  there  all  the 
Br.  Nuga-    matter  fball  be  taken  to  be  their  verdi£l.     But  where  theyyiy  their 
citeis!cV'  '^^'^J  ^^^  after  thcj  add' more  to  it  by  the  coertion  oftheCwrt^ 
there  die  Court  fhall  adjudge  upon  the  fir  ft  part  of  the  vcrdifl:, 
and  not  upon  the  laft,  as  here  ;  for  it  is  only  furplufagey  which 
(hall  not  hurt.      But  it  was  not  adjudged,  and  this  cafe  is  not  in 

th^ 


Crfdt  427 

ilue  printed  book.  Br.  Verdi£l,  pi.  6y.  cites  3  H«4.  16.  per  Mark* 

ham  J. 

*     8*  If  Xht  jury  find  the  ijfue,  and  more,  the  furplufage  is  void ;  a/  Br  Nugi. 

in  tffiie  upon  immediate  feijw^  thtj find  this ^  and  alfo  a  continual  clahnf  *?"»?*•*  5- 

this  part  is  void ;  for  it  is  furplufage ;  per  Strange  &  non  negatur.  s.  c.  citeT 

Br.'Verdift,  pL  68.  cites  7  H.  6.  8, 9,  !©•  Le.  67.  pi. 

'^  86.  in  P«- 

PYs's  cafe,  but  cites  it  at  7  H.  6.  2G^ 

9.  Where  furplufage  is  found  by  verdifk  in  affife,  zsjointenancy^  Br.  Affife, 
&c.  wA/VA  abates  the  writ,  yet  this  is  only  furplufage  when  it  is  not  ^'  l^'^"^ 
pleaded,  and  ihall  not  [  rejudice  the  plaintiff.  Br.  Nugatioo^  pi.  27.  s.  c' 
cites  33  H.  6. 

10.  If  a  jury  give  a  verdiB  of  the  whole  ijfue,  and  of  more y  istc* 
that  which  is  more  is  furplufage,  and  ihall  not  ftay  judgment ; 
for  utile  per  inutile  non  vitiatun  Bat  neceflary  incidents  required 
by  law,  the  jary  may  find.     Co.  Litt.  227.  a. 

1 1.  Trefpajsf^  breaking  his  boufe  infuch  a  pari/b  and  ward  in 
London,  upon  not  guilty  pleaded  the  yxrj  found  the  trefpafsy  and 
that  the  houfe  was  in  the  parijbf  but  not  in  the  ward.  It  was  held 
that  this  verdi£b  is  for  the  plaintiff;  for  the  finding  that  it  was 
not  in  the  ward^  was  fuperfluous,  it  being  admitted  by  the  parties, 
and  the  jury  ought  not  to  meddle  with  it ;  judgment  for  the  plain, 
tiff.    Cro.  Eliz.  283.  pi.  6.  Trin.  24Eliz.  B.  R.  Haffell  v.  Juxon. 

It.Wafte.     The  plaintiff  declared  that  P.  the  defendant^  feifed  jLe.So.pi., 
infee^  made  a  feoffment  to  the  ufe  of  Jnmfelf  for-  life,  the  remainder  to  '*»'^  **«- 
the  ufe  of  A.  mother  of  the  plaintiff  in  fee  ;  that  A.  died,  and  the  rt^  JJ^*  *^^ 
mainder  depended  to  lim,  and  fhe  wafte  was  done  after  her  death,  per  Ander. 
The  defendant  pleaded  that  he  was  feifed  in  fee,  obfque  hoc  that  he  ^^^  *«<! 
niade  a  feoffnetit.      It  ynA  found  that  he  made  a  feoffment,  and  that  ^^^p^^^l*" 
It  was  to  toe  ufe  of  himfelffor  lifcy  without  impeachment 'of  wafie,  the  from  wafte 


remainder  over  utfupra.      It  was  obje£led  that  this  verdift  was  '**  • 
found  for  the  defendant  \  for  although  it  be  not  found  he  was  feifed  JlJSn'  tST 
in  fee,  yet  it  was  found  he  held  for  life,  without  impeachment  cbai^  of 
of  wafte,  and  fo  no  caufe  of  adion.      And  of  that  opinion  was  ^^\^  \ 
Windham  J.  but  the  other  juftices  contra ;  and  faid  that  the  jury  ^nt'^wu' 
had  found  more  than  they  needed.  It  was  adjudged  for  the  plain-  given  Ibr 
tiff.     Cro.  £•  40.  pi.  3.  Trin.  27  Eliz.  C.  B.  Clare  v.  Pepys.  thcpWntiff. 

S.  C.  by  the  name  of  Kayks  v.  Daurat,  by  Anderfoa  Ch.  J.  accofdingiy. 

13.  Dower  againft  the  heir  of  lands  in  A.  and  B,  the  tenant 
pleaded  ne  unques  feifie  que  dower,  the  'jury  find  that  the  hufband, 
during  the  coverture,  was  feifed  of  all  the  tenements,  praierquam 
the  tenements  in  A.  &c.  fo  as  the  widow  dotari  potuit.  It  was  ob^ 
je£ted  that  the  prseterquam  confounds  the  verdift  ;  but  the  Court 
faid  that  the  practerquam  is  idle,  and  furplufage  ;  for  it  is  of  an- 
other thing  than  what  is  in  demand,  and  the  feifm  of  the  lands  in 
A.  and  B.  is  confeffed,  and  the  (prreterquam)  nihil  operatur. 
Ije.92.  pi.  118.  Mich.  29  &  30  Eliz.  C.  B.  Butler  v.  Ayrcs. 

14.  If  xhzfirfi  part  of  their  finding  he  full  to  the  ijfue,  either  ex- 
prefsly  or  by  implication,  if  the  latter  part  of  their  finding  do  any. 
ways  centradiEl  this,  then  the  firft  part  of  their  finding  fhall  be 

8  gf'Ovl, 


437 1 


CrteL 


good,  and  the  latter  part  void ;  per  Doderidge  Juft.    t  BotlL  $6m 
]Mich.  lo  Jac«  in  cafe  of  James  v.  Harris. 
£  438  J       1 5*  In  replevin,  the  defendant  avowed  for  thai  thi  hri  P.  mmt 
Jeifed  of  the  manor ^  &c«  and  to  preferred  to  have  a  led  there^  whar€ 
all  refianis  ought  to  attend  once  in  a  year^    and  that  the  plmntiff  nuas 
amerced  for  not  attending.     Iffiie  being  taken  i^on  the  preferiftiaa^ 
the  jury  found  it  eu  pleaded;  and  farther^  that  y.  5.  was  fe^ed  in 
fee  ^another  manor  called  R*  within  that  manor,  and  prefcribedfir  a 
Uet  likewife :  fo  that  a  queftion  was  made  whether  he  (hould  be 
chargeable  to  two  leets:    But  it  was  adjudged,  that  Gnce  the  Ter<* 
dl€t  had  found  the  iflue  verbatim  for  the  avowant,  the  other 
matter  found  is  not  material.     Cro.  Car.  75.  Trin.  3  Car.  C.  B. 
Eve  v.  Wright. 
Jo,  T92.  pi.       16.  Affumpfit  againftan  executor^  and  counted  that -the  teflatoTy  \S 
i.lDgoi&aU  QQ   ,3  j^c.  in  conRderatim  of  ^L  lent  him,  promifed  to  paj^  Isfc^ 
s!c.*Kcord.  The  defendant  pleaded  that  the  tejlator  mn  affum^t.      The  jury 
iagly*         found  affumpfit  modo  tst  forma,  but  that  the  teflator  died  fucb  a  daj 
17  Jac.  fo  as  he  was  dead  a  year  or  more  before  the  time  found 
in  the  record.    Refolved  that  the  verdi£l  being  aflumpfit  modo  8c 
forma,  the  finding  over  that  the  teftator  died  before  the  time  men- 
tioned in  the  declaration,  v/as  but  idle  and  furplufage }  nor  is  the 
day  of  aflumpfit  material.     And  adjudged  for  the  plaintiff.    Cro. 
Car.  130.  pi.  5*  Mich.  4  Car.  B.  R.  Inkeifals  v.  Samms. 
Keb«Sio.         fj.  In  ejeSlment  ef  a  manor,  the  verdiB  found  for  the  manor  fir 
Sis'thc  ^*  //Jf  plaintiff,  and  for  the  ftrvices  for  defendant.     It  was  movedy  mat 
^urc  heia    the  iaft  part  quoad  fervitia^  was  furplufage.     But  the  Court  gave 
It  a  manifcft  no  judgment  upon  that  point.     Sid.  232.  pi*  33.  liiCch.  16  Car.  a. 
S^naSlfby  »•  ^^  ^amond  v.  Coniiby. 

the  defeodantt  the  verdi^  not  belni  to  be  nken  bj  parcdty  nor  tbe  judgiocDt  $  and  tliat  tihe  jodg- 
ment  was  ftajred. 

a.  Show.  18.  In  trefpafsfor  taKng  plaintiff* sfieep,  the  defendant /g/fe&)^ 

I^Stw****  f^  damagB'feaJant,  the  plaintiff  in  his  replication  prefcribed  to  have 
s*  c— ift  common  for  flieep ;  and  the  prefcription  being  traverfed,  the  jury 
Mod.  %$.  found  that  the  plaintiff  had  common  for  fifeep,  and  alfofbr  cows ;  it 
Lttr  %Tc.  ^^^  objefled  that  this  verdi£l  did  not  maintain  this  prelcriptiony 
The'coar'c  becaufe  it  was  larger  than  it  was  pleaded  ;  but  it  was  adjudged 
beid  that      for  the  plaintiff.    4  Mod.  89.  Pafch.  4  W.  &  M.  Bridges  v.  Ser. 

was  a  gene* 

•al  veadid  for  the  pbintiff*,  and  the  other  matfcr  found  ifterwatdi  is  furplnfa^  and  Toid.  BefideSf  m 
the  zfk'ion  was  only  for  taking  (httf,  the  plaintiff  might  well  abridge  his  ptefcription  as  to  them  oolj, 
^ce  nothing  elfe  was  in  difpute.  And  the  6nding  he  had  common  lor  other  cattb  does  not  itiAfj  Us 
|ieftription,  but  ihnds  well  with  it.    Carth.  219.  Bruges  v.  Searie,  S.  C. 

19.  If  the  jury  in  a  fpccial  vtrdifkfndthe  ijiie,  all  which  they 
find  afterwards  to  the  contrary  is  furplufage.  See  2  Ld»  Raym. 
Rep.  860.  865.  in  cafe  of  Tonkin  v.  Croeker. 

(D.  g.  3)     jldvantage  of  a  Verdid,     Bj  whom  k 

may  be  taken.    Strangers. 

X.   1 F  tKvo  are  indiiled  of  the  death  of  a  hufband,  and  the  feme 

^   brings  appeal  againfi  the  one,  who  is  acquitted  by  nonfuit  af» 

ter  appearance  or  ctherwifci  Qic  flxal)  not  have  appeal  againft  the 

10  otha^ 
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^tfi^I*,  not  any  other;  by  which  he  was  arraigned  at  the'fuit  of 

the  king.     Brooke  fays^  and  fo  fee  a  ftranger  has  advantage  of  [  439  2 

the  record  }  which  feldom  happens*     Br.  Appeal,  pL  139.  cites 

47  Aff.  7. 

2.  He  who  is  a  Jiranger  to  the  ijfue  fliall  not  have  advantage  of  Br.  Trwli, 
the  verdiB  or  trialy  though  he  was  party  to  the  original.  Br.  Record,  ^^'  \.  *^"** 
pl.  3.  atcs  33  H.  o.  s.  c.    .  . 

Br.  Verdid,  pl.  60.  citet  S.C« 

3.  As  in  debt  againjl  1  of  D.  by  fsveral  precipes y  and  both  were  Br.Eftoppef, 
cutlawedy  and  the  one  taken  by  capias  ut/agatutHy  and  pleaded  that  no  pl*2Z3.  c'ttea 
Juch  villj  and  found  for  him^  and  he  went  quit,  and  after  the  other  pi^hTudl- 

was  taken  by  capias  utiagatufn^  and  would  hai)e  taken  advantage  of  the  gary,  pl.  26. 
Jirfl  verdiB  and  judgment ;  and  could  not  by  the  beft  opinion,  cites  s.  C. 
by  which  the  attorney  of  the.  king  confeffed  the  exception,  and 
thereupon  he  Was  difmifled.      Br.  Eftranger  al  fait,  pl.  3.  cites 
33  H.6.  51,52. 

4.  But  per  Hobart  Ch.  J.  where  an  iJfue  is  well  found,  it  (hall  •S.C.cItei 
fometime  relieve  a  ftranger,  as  in  the  cafe  of  ♦  Tilly  and  Moo-  ^y'  Monti* 
BY,  7  E.  4.  31.  where  an  adion  oi  trefpafs  was  brought  againjl  2  gucCh.  j. 

for  taking  of  goods,  the  one  pleaded  not  guilty,  and  it  ^T^zfound  againjl  |?  *^*^*  ^^ 
iim^  and  the  other  pleaded  that  the  plaintiff  had  %  given  him  the  goods,  m^anync- 
whereupon  iffue  was  taken,  and  ^tX  found  againjl  the  plaintiff,  and  »am  5  and 
therefore  judgment  was  given  againft  him  ;  for  the  iffue  was  well  J^^***  '**.  . 
found,  and  the  oBion  being  the  fame,  and  both  the  defendants  parties  cite?M  HiU, 
to  k,  and  the  Court  being  apprifed  that  the  title  was  againft  the  7  £.  4*  fol« 
plaintiff,  no  judgment  could  be  given  for  him  againft  the  other.  \''j?|I^*^ 
But  if  the  plaintiff  had  brought  his  adion  feverally  againft  either  fic^h.  ticJ 
defendant  (as  he  might)  he  would  have  had  his  judgment,  though  Judgments, 
perhaps  tlie  defendant  might  have  been  relieved  by  audita  querela  ^"~Z^  ^'^' 
upon  the  other  judgment  j  tamen  quaere  of  tliat.      Hob.  54.  m  135.  pi.  7. 
cafe  of  Fofter  v.  Jackfon.  Mich.  4jac 

B.  R.  per 
Cur.  Obiter,  in  the  cafe  ofMAitLzit  v.  ArLirrx  &  EytsTT  ;  for  thereby  he  dcllrpys  the  plaia*     . 
tiff^s  title,  and  ihews  that  he  could  have  no  caufe  of  a^ioA. 

5.  So  two  covenanted  to  build  an  houfe  artificially,  and  in  covenant 
a^inft  them  judgment  was  againfl  one  by  default  5  the  other  pleaded 
that  they  two  did  artificially  build  the  houfe,  upon  which  they  were 
at  iflue,  and  found  for  the .  defendant.  The  plaintiff  moved /or  a 
writ  of  inquiry  againft  the  other,  againft  whom  judgment  pafled 
by  default,  but  it  was  denied,  and  per  Cur.  he  fliall  not  be  charged 
with  any  damages  ;  for  it  appears  by  the  verdi£l,  that  the  covenant 
was  performed,  and  the  other  defendant  fhall  have  cofts  againft  the  • 
plaintiff.   Sid.  76.  pl.  8.  Pafch.  14  Car.  2.  B.  R.   Boulter  v.  Ford* 

(E.  g)     Vierdia.     What  VerdiB  may  be  altered. 

[x.  |F  a  jury  fnd  a  privy  verdiB,  yet  they* may  alter  it  in  open  S.P.Co.Litt 

riiingof  the  Court,  the  jury  %^yt^  privy  verdiff  for  the  Hefendant,  at  another  day  gave  a  vtrdifrfar 

tbepWuitiffy  Che  ^uoftioa  yras,  upcm  wh':ch  of  thefe  vcrdl&s  judgment  ihould  be  giveo,  and  adjudged 

Vol.  XXI.  l\  .  that 
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that  it  ihallbe  QpoA  tht  laft,  becaufe  tbat  Is  (be  troe  Terdi£l  which  !<  given  Ofsenly  la  coofty  tsd  die 
other  was  only  allowed  for  the  eafe  of  the  jury,  that  they  mi|jht  refrc/h  thcmrelves.  Moor  33*  (^  xo$« 
Trin.  3  £Ua.  Anoo.->P1.  C.  211.  b.  Mich.  3&4FIia.  Saunders  v.  Freemak,  S.  P.  andfooBS 
to  be  S.  C  — D.  209.  a.  pi.  2T.  S.  C.  fays,  that  hoib  "jcJifff  were  returned itp^n  the  fofieaf  by  adrrcc  of 
all  the  juilices  of  aflife  in  Englatid,  and  chat  by  the  opinion  of  aU  the  juftkes,  viz.  Wefton,  Biowaep 
and  Dyer,  the  laft  veidlfi  ibaU  iland  and  be  in  force,  and  not  the  firtt.  S.  C.  c!ted  z  H«  Hift* 

*  Fl.  C'.  299,  300.  and  fays,  that  if  the  jurors  by  mii^ake  or  partiality  give  their  verdiA  in  court,  jet 
they  may  rectify  it  befnre  it  is  recorded,  or  by  advice  of  the  Court  go  together  again  and  confider  better 
of  it,  and  alter  what  they  have  delivered; 

i  440  J     j-  2.  Upon  a  writ  of  extendi  faiias  upon  ajiatute^  if  the  fhcriff im- 

panel  a  jury,  and  they  deliver  the  verdiB  to  the  Jberijf  in  ntfriting^ 

they  may  after  make  it  more  formal,  but  they  cannot  alter  it  in 

fubftance ;  for  it  is  a  complete  verdld:  by  the  delivery  of  it  to  the 

flierifF.     M,  1 2  Ja.  B.  Dalbie's  cafe.] . 

3.  In  affife,  ff  the  verdifl  at  large  finds  a  releafe^  they  mof 
^vaive  itf  and  give  exprefs  verdiB  at  their  periL  And  fo  they  ijA 
there ;  for  when  at  the  firft  they  gave  it  at  large  upon  a  matter 
doubtful,  they  afterwards  waived  it,  and  gave  exprefs  verdift 
that  the  plaintiff  was  feifed  •Av\6.  diflcifed  *,  quod  nota  bene.  Br« 
Waiver  de  Chofes,  pi.  i6.  cites  16  AflT.  15. 
Br.VerdjA,  2|.  Confpiracy  againjl  two  who  pleaded  not  guilty^  and  ^c  jury 
pi.^g.  cites  j^„^  fj^g  Q„g  gf^i/fy  ^„j  ff,g  Qfjj^^  „^f^  a^j  (j,e  Court  gave  them 

Br.  Confpi-  liberty  to  go  togetlier  again  to  be  better  advifed,  who  cam^  back 
racy,  pi.  13.  and /aid  that  both  were  gtiilty ;  for  the  one  cannot  confpire  alone* 

BrTjud^r  ^^-  J"^^"'  P^-  7-  cites  1 1  H.  4.  2. 

pi.  3«  cites  S<  C.  S.  €•  cited  PI.  C.  21 1.  b.  2 12.  a.  in  cafe  of  Sanders  v.  freeman* 

If  the  ver-  j.  After  the  verdift  recorded^  the  jury  cannot  vary  from  it  $ 
co^^they  *^^^  before  it  be  recorded  they  may  vary  from  the  firft  offer  of 
cannot  tc«     their  verdid,.  and  that  verdi£t  which  is  recorded  ihall  ftand*. 

irta  or  alter  Co.  Lltt.  227.  b, 

it.  iH.Hift.  ' 

Fl.  C.  300.  citet  Co.  Litt.  327.   7  R.  2.  Corona,  loS.  »o  AflT.  12.    5  H.  7.  12.  b. 

6.  Trefpafs  in  3  acres,  jury  gave  vcrdick  $n  open  courts  and  fini 
as  to  one  acre  for  ph\intiff,  as  to  one  acre  for  defendant,  and  aa 
to  3d  acre  not  agreed.  By  leave  of  the  Court  they  go  out  to  coiv- 
fidcr  of  the  3d,  and  upon  return,  they  find  all  3  tor  the  plaintifii 
and  affefs  damages,  and  cofts,  for  the  whole,  without  faying  any 
thing  of  their  alteration  of  their  verdift,  and  yet  upon  great  deli- 
beration judgment  was  given  for  the  plaintiflF.  D.  204.  b,  205.  a. 
pi.  3.  Mich.  3  &  4  Eliz.  Anon. 

(E.  g.  2)    VeTdia/alJ^d, 


X«  TIZHERE  ijfue  of  tenant  in  tail  is  bound  by  a  vcrdifit  and 
^  ^  ^  cannot  avoid  it,  his  lefee,  though  the  leafe  was  made  be- 


See  tit.  Ftl- 
fifying  Re- 
coveries -  i_     •    J  '  -^     '  *=•  

(H).  fore  the  judgment  given,  muil  be  bound  ;  and  fhalj  never  falfify 

this  verdia  either  by  the  ftatute  21  if.  8.  or  by  the  common 
law.     Roll.  Rep.  424, 443.  Crawley  v.  Marrow. 

Sec  tit.  Fal-       2.  If  a  verdid  pafs  againft  tenant  in  tail,  ij/ue  in  tail  fliall  ne- 

{D).  If  a     ^ey  V.  Marrow. 

/c'.re  fzciuXt  broi^ht  a^aiaft  tbc  ifiue  In  tttl  upon  a  jadgmcat  In  debt  agamft  the  anceftor,  tad  be  beine 

wtrocA 
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^knaS  mAsu  ^fau1t»  lie  Aali  not  come  afterwards  and  (ay  that  Le  is  tenant  m  taH ;  and  the  Tamt  law  il 
\tc  pleads  any  other  matter,  and  it  is  found  againft  him ;  per  Cur.  i  Sa|k.  276.  p!«  3.  Mich.  3  Ann8» 
B.  K.  in  cafe  of  Trcvifian  t.  Lawrence*  6  Mod.  257.  S.  C.  and  by. Holt  Ch.  J.  the  iflue  in 

tttl  cannot  hi6fj  in  the  point  tried ;  as  if  in  a  writ  of  enrry  a  recovery  be  againft  the  ancedor  of 
IfVue  in  tail,  the  iifoe  cannot  falfify  it  in  the  point  tried,  but  he  may  Jay  that  bis  anchor  omifted  gkfing 
^M(ly  *tb',Mg»  Ttf  fvidenci  wtUb  be  can  now  f rte.— — -2  Ld.  Raym.  Rep.  10^0.  Taevzban  r»  Daw- 
KZKCE,  S.  C.  and  S.  P.  ser  Holt  Ch.  J.  that  he  /hall  not  in  a  real  adion  falfify  it  diredly,  but  only 
in  a  fpecial  manner>  aa  by  uying  that  fome  evidence  was  omitted. 

•  [441a 

(E.  g*  3)     Vcrdia.     What  fhall  be  faid  a  Jiifficient 

Finding. 

I.  1 N  trtj^fs  they  were  at  iffue  if  it  he  the  franktentment  of  the  ie-^ 
-*  fendant  or  not,  and  the  jury  would  have  given  thcif  verdift 
at  large,  and  could  not  as  m  aflife,  per  Hank,  and  therefore 
ought  to  give  cxprcfs  vcrdift  ;  and  if  it  was  the  franktenement 
of  the  tenant  by  difleifin  at  the  time  of  the  trefpafs,  this  fuffices ; 
for  this  is  the  iffue  }  quod  nota.  Br.  Verdi£l|  pL  lo.  cites 
7H.4.  ti. 

2.  If  the  bar  nor  the  title  are  not  gooj,  and  the  feifn  and  diffei/tm 
is  foutid,  the  plaintiff  (hall  recover  ;  for  this  is  well  found  j  per 
Keble.     Br.  AfTife,  pi.  498.  cites  10  H.  7.  23. 

3.  In  account  againjl  the  defendant y  as  hailtffy  of  certain  cloths^ 
he  pleaded y  that  as  to  part  he  was  bailiff  to  the  plaintiff  and  another 
jointly y  and  for  the  refidue  thai  he  nei^er  was  bailiff  to  render  account. 
The  juTf  found  that  he  was  bailiff  for  16  cloths ,  and  not  bailiff  for 
the  refidue,  withotst faying  whether  the  16  cloths  belonged  to  them  joints 
ly  or  not ;  whereupon  judgment  was  given  for  the  plaintiff  in 
C.  B.  and  upon  error  brdught  in  B.  R.  it  was  affirmedi  and  that 
this  vcnli£i;  was  good  enough,  for  the  iflue.  Moor^  548.  pU733« 
Mich.  37  &  38  Eliz.  Tirrill  v.  Darcy* 

4*  In  debt  upon  bond  At  iffue  was  whether  the  plaintiff  had  enjoyed  l\^inM  like* 
•r  poffeffed  the  office  of  beadle  of  the  court  of  confcience  for  fuch  a  time.  JJ^*  fi^U 
The  juxjfiund  that  there  was  fuch  an  office  in  reputation,  but  whi'-  be  occupied 
ther  injure  or  mt  they  did  not  know,  and  that  he  occupied  it  for  the  »t,  was  a 
time  mentioned.  It  was  held  that  this  was  a  good  verdi£l,  and  fuf-  ^SiJ^Aat 
ficietiti  if  there  was  fuch  an  office  in  reputation  only.  Moor,  401.  he  had  and 
pi.  527.  Pafch,  37  Eliz,  Dudley  v.  Knight.  enjoyed  it. 

dO>E»  Jolt* 

pi.  I.    Dndlef  T»  RjBgtonf  S.  C. 

5.  In  cafe,  upon  non  afliunpfit  pleaded,  the  yarj  found  thai  by 
monperfprmemce  ^thepromife  the  plaintiff  had  fuftained  50/.  damage!^ 
and  ^effed  coflsj  and  the  plaintiff  bad  judgment.  But  upon  error 
brought  it  was  reverfed,  becaufe  this  was  as  no  verdi^y  the  jury 
liavingnot  found  the  matter  in  iflue,  (via.)  whether  the  defendant 
promlfed  or  not ;  for  the  finding  that  the  plaint  iff  fuftained  dama^ 
ges,  &c.  is  only  a  finding  the  promife  by  foreign  implication, 
which  is  not  good  upon  a  general  iffue.  Yel.  77.  Mich.  3  Jac. 
B.R.  Shelly  V.  Alfop. 

6.  Leffeefor  years  of  tithes,  granted  all  his  interefi  therein  to  the  1  BolA.  6j> 
ptainHff^  wU  brought  his  aSimfbr  mt  fetHng  them  out  /  and  the  S.  C. 
iffiie  being  whether  there  was  a  difcharge  of  tSht4%  it  was  found  for 

^  I  i  a  the 
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Ai  plaintiff.  It  was  then  objcftcd  that  the  Icafe  was  void,  being 
made  by  an  abbot  .within  an  year  before  the  diffolution ;  but  it 
was  held,  tliat  the  verdi£t  being  found  directly  up6n  the  dif" 
charge  of  titheS)  which  nvas  the  only  matter  in  iffue^  it  is  well 
enough  ;  for  the  leaft  was  only  an  inducement  to  the  plaintiff's  title. 
Cro.  J,  318.  pi.  !•  Hill.  10  Jac.  Arnold  v,  Bidgood. 

7.  Howfoever  a  verdtHfeems  to  varyfxom  the  iffue,  and  conclude 
not  formally  or  pun£lually  to  ihe  ijfue^  fo  as  you  cannot  find  the 

[  442  ]  worids  of  the  iffue  in  the  verdift,  yet  if  the  verdift  may  be  concluded 
out  of  it  to  the  point  in  iffue,  the  court  Jhall  work  it  into  firm,  and 
make  it  ferve  ;  per  Hobart  Ch.  J.  Hob.  54.  in  cafe  of  Fofter  v. 
Jackfon. 

8.  In  an  ejeElione  firm£  a  fpecial  verdift  .was  found,  that  A.  was 
feifed,  &c.  and  being  fo  feifed  the  firft  of  May,  &c.  fecif  figilliTit, 
&  fcriptum  fuum  tradidit  £5*  deliberavtt,  an  indenture  purporting  a 
leafefir  life,  which  follows,  &c.  this  indenture  made,  &c.  by  force 
of  which  the  lejfee  entered,  &c.  And  by  the  Court,  this  is  no  good 
finding  of  a  Icafe  for  life,  becaufe  they  have  notfiund  livery  and 

Jejfin,  nor  an  exprefs  demifefir  lifi,     Noy  ii8.  Hill  v-  Proufe. 

9.  In  a  qunre  impedit  a  fpecial  vcxiXfk  found  an  uiftrument  under 
the  hand  andfeal  of  the  bifhop,  with  this  indorfement,  (viz.)  that  a  re» 

ftgnation  was  acknowledged  and  accepted  by  the  biihop.  It  was  re- 
folved  and  agreed,  that  this  is  no  abfolute  finding  ;  that  it  was  a 
refignatioh  in  faft  ;  for  it  \v?cs^only  a  circumftance,  and  inducement  to 
a  refignation.     Noy,  147.  Smith  v.  Foaves. 

I  o.  So  of  finding  a  deed  with  indorfement  that  livery  was  made, 
is  not  a  finding  of  aleafe  for  life.  Noy,  148.  in  cafe  of  Smith  t. 
Foaves. 

II.  So  the  finding  of  an  acquittance  of  the  debtee  is  not  a  good 

'finding  upon  an  iflue  of  plene  adminylravit  s   for  it  was  but  a 

circumftance  and  inducement  to  the  jur^.  Noy,   147.     Smith?. 

Foaves. 

•^Rtp.69.    .    12.  Upon  an  indiHwent  of  murder,  quod  felonite  per cufftt,  &c.  if 

KAiLY's*^"  ^h^  J"^y  /"^  percujfu  tantum,  yet  the  verdift  is  good  ;    f9r  the 

cafe,forklU-  judges  of  the    Court   are  to  refolve  upon  tlie   fpecial  matter, 

jng  the  fer-   ^yhcther  it  was  felbnice,  and  fo  murder  or  not,  *  Lib.  9. 6^.  and 

jeant.  j£  ^j^^  Court  adjudge  it  murder,  then  the  jurors  in  the  conclufion 

of  their  verdifl:  find  the  felon  guilty  of  the  murder  contained  in  the 

indramcnt.     Trials  per  Pais,  257, 258. 

1 3 .  Debt  on  bond  againfl  A,  for  the  payment  of  100  L  by  A.  B.  C.  or 
any  of  them.  Defendant  pleaded folvit  ad  diem  ;  the  plaintiff  r^iA/i 
that  neither  A*  B,  C.  or  any  of  them,  had  paid  the  money  ;  and  the 
yxiy  found  that  thefaid  A.  had  not  paid  it ;  and  judgment  for  the 
.plaintiff.  It  was  aifigned  for  error,  that  the  verdift  was  not  ac- 
cording to  the  iffue ;  for  perhaps  B*  or  C.  might  have  paid  it. 
But  refojved  that  the  verdi£l  was  good^  becaufe  neither  B.  or  C 
.are  mentioned  in  the  plea,  and  the  addition  of  them  in  the  repli- 
cation is  but  furplufage ;  and  it  ihall  not  be  intended  that  the 
money  was  paid  by  either  of  the  other  two,  when  the  defendant 
pleads  that  he  himfeif  paid  it»  Cro*  Cat.  <5.  pi.  3.  Patch*  I  Car. 
Arfcot  v.  Heal. 

14-  A. 


14.  A.  JevifeJ  is  rent  to  be  ifTuing  out  of  fevcral  mcffuigcs, 
landsy  &?•  •  in  the  poflRrffion  of  fevcral  tctfants,  and  which  Jlf- 
Jctnded  to  2  daughterly  who  were  his  heirs.     The  rent  was  arrear 

for  many  years.  In  ajjife  brought  by  the  devlfee  the  jury  found  a 
/etftn  by  the  hands  of  one  of  the  hufhanis  ofthefaid  2  daughters.  Rc- 
folved  this  was  a  fu^cient  finding  \  as  it  is  in  the  cafe  of  fei(in 
given  by  one  jointenarit,  &c.  Cro.  C.  520.  pi.  21.  Mich.  14  Can 
B.  R.  Morris  v.  Prince. 

15.  Upon  an  ifluc  dire£ted  oat  of  Chancery  a  fpeclal  verdiS  Lc?,  27,28. 
Ixras  foundi  that  A.  was  fi^fed  of  the  manors  of  L.  and  M.  and  of  *•  ^*  ^'^    . 
BL  Acrey  (which  laft  are  the  lands  in  queftion,)  in  tall i  and  he  be-  "3  x.o^\% 
ing  fo  feifed,  fuffereda  recovery  ofthefaid  manors  nviih  the  appurte-^  p)inr  ofth< 
fiances  J  and  they  found  that  Bl.  Acre,  &c.  was  not  parcel  of  the  ma-  ^'•^— • 
fiors  of  L»  and  M.  or  either  of  them  ;   ifut  that  from  E,  6th*  s  time  they  §.  c.  but 
nvere  demifed  by  copy,  as  parcel  of  the  manor,  &c.  prJttextu  quorum,  nothing  faid 
they  were  reputed  parcel  of  the  manors.    It  was  argued  that  this  was  "  ^^|^^1^ 
jnlufficient,  becaufc  here  is  not  any  reputation  exprefsly  found,  a  qucftion 
but  the  contrary  ;  for  it'  is  found  exprefsly  that  they  are  not  par-  wMtobttber 
eel  of  the  manors,  and  then  it  is  found  that  they  were  demifed  as  r^j^lf  a-j 

1  7  »      •T''      I        •     .  r      lands  paffed 

parcel^  pratextu  quorum  they  wer^  reputed i  lo  that  it  is  not  exprefs^  by  thetvorJi 
Jy  found  that  they  were  reputed  parcel  of  the  manors,  *  but  prae-  reputed  ^r^ 
textu  quorum  lite  to  the  cafe  where  the  jury  found  requeft  and  ^^^.H 
denial  in  trover,  &c.     But  per  Cur.  the  verdid  is  good,  and  re^  was  held, 
putation  well  found,  though  the  laft  words  had  been  omitted.  Sid.  190.  f^*^  >f  »» 
pl.  19.  Pafch:  16  Car.  2.  B.  R.  Thin  v.  Thin.  juJ^'hS** 

found  only  that  the  lands  had  b«en  reputed  parcel  of  the  manor,  the  Court  could  not  have  given 
judgment  becaufe  tbey  bad  found  that  which  they  had  not  been  proper  judges  of.  And  it  was  alio 
held,  that  where  the  jvtxy  found  tht  partuular  matitn^  ^h'uh  purticiUfirs  are  a  ffil'id  ground  for  a 
reputation,  tbe  Court  ihall  adjudge  it  reputed  parcel ;  and  io  it  ihall  pal'k  by  thoff  words  in  the  gtanC 
of  the  king;  and  judgment  was  given  accordingly.  Freem.  Rep.  Z07.  pi;  212.  Pai'ch*  1676.  CB* 
Lee  V.  Browne.' 

*C443] 

16.  Prefcription  to  have  common  for  12  cowa  for  a  prd-land.  Lev.  i4z. 

and  fo  pro  rata  to  have  common  for  a  cow  and  a  half,  for  half  a  quar-  ^'^'  ^J  . 
ter  of  a  vard-land.      After  verdift  it  was  moved  in  arreft  of  judg-  hilI  v. 
ment,  tnat  one  cannot  prefcribe  to  have  common  for  half  a  cow.  £lla>d» 
But  it  was  anfwcred,  and  fo  refolved  per  Cur.  that  it  being  found,  f^^^*^  '^  '*'*• 
it  ihall  be  intended  to  be  as  it  may  be,  viz,  for  half  a  year,,  or  that  windhlm 
twp  joined  when  each  of  them  had  [a  right  for)  half  a  cow.  andTwif4«n 
Sid.  226.  pi.  20.  Mich.  16  Car.  2.  B.  R.  EUard  v.  Hill.  ?Ssfif 

in  replevin  fo  much  of  the  prefcription  be  /bund  as  fervet  the  tsra  of  the  party,  though  all  be  not 
found,  it  Is  fufficient. 

17.  Queftion  was,  whether  thcfnding  a  died  in  which  there  is  a 
recital,  be  a  finding  of  the  matter  raited  ?  And  it  was  urged,  that 
it  was,  as  in  cafe  a  jury  finds  a  de/d  of  bargain  and  f ale,  wherein 
motfey  is  mentioned  to  be  paid,  the  money'  is  found  to  be  paid.  But  the 
Court  denied  that  a  matter  recited  in  a  deed  found,  is^  found  fo  ; 
for  then  if  there  be  a  falfe  recital  in  a  deed,  the  jury  will  find  a 
falfity  -,  and  yet  they  find  nothing  but  truth,  which  would  be  ab- 
furd.  And  that  inftance  of  a  bargain  and  fale'is  nothings  for 
there^  though  the  money  be  never  paid,  yet  it  is  a  good  confidera- 

.  I  i  3  tion 
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tfon  if  k  be  mentioned  in  the  deed.     Froera.  Rep.  529.  pL  712* 
Trin.  i68o.  C.  B.  in  cafe  of  Bhckmore  ▼•  Cumbenord. 

Carth.  416.       18.  Upon  the  ftatute  of  i  ^.  isf  M.21,  about  nowanatif^  m 

^'  ?•*  T'—  ^'^'^  ^       ^^^^^  ^^  ^^^  cufto$  rotuIoTunii  a  fpecial  verdid  wa»  . 
•  Sai^467.  found,  that  tlic  carl  of  W,  was  cuftos  rotttlonim  of  the  county  of 
pi.  4.  s.  c.   El.  that  the  office  of  clerk  of  the  peace  wa8  vacant ;  that  the  1  itK 

5o«^nota      ^^  J^^y  ^^  ^^'''*  ^  noriting  under  hand  and  feal^  afpointed  Phil. 

pear. ^5   Owen  to  bc  clerk  of  the  peace,  durante  bene  placito  of  the  faid 

Mod.  386.    earl;  that  after,  the  15  th  of  Jul;,  at  the  general  quarter*feffionSy 

S*  P.*  do«    *^^  ^^^^  writing  -wzsjhewti  to  thejuftUes  of  peace,  and  a  qucftion 

Boti^pear.    arofe  among  them  of  the  validity  of  the  grant,  and  they  refufed 

to  admit  him.     Afterwards  at  the  fame  fijffions^  held  by  adjourn-. 

ment  at  Canterbury,  by  the  «arl  of  W.'s  orders,  the  faid  writing 

was  read  in  courts  and  then  at  the  fame  feflions,  abfque  ulla  relationa 

ad  fcriptum  prad.  hhbita^  the  faid  earl  fpoke  hdc  verba  fequentia^  in 

his  Anglicanis  verbis,  Ida  nominate  and  appoint  the  faid  P.  Owen  to 

be  clerk  of  the  peace^  according  to  the  aB  of  parliament.     And  af-s 

terwards  Owen  was  admitted ;  then  the^earl  died,  and  the  earl  of 

Runmey  was  made  cuftos  rotulorum^  who  granted  the  faid  ofitce 

to  Saunders  quam  diu  fe  bene  geflerit,  8ec.    And  Holt  delnrere4 

the  opinion  of  the  Court,  aad  faid,  though  it  be  found  that  the 

words  were  fpoke  without  any  relation  to  the  deed,  yet  as  thcj 

are  found,  it  is  impoffible  but  Uiey  muft  refer  to  the  deed,  becau(e 

the  words  are,  that  he  appointed  the  faid  Phil.  Owen>  and  there 

is  no  Phil.  Owen  mentioned  before  but  in  the  deedj  and  in  relation 

thereunto ;  and  if  the  words  refer  to  the  deed,  it  muft  be  taken 

to  be  a  declaration  of  the  earl's  mind,  that  what  he  had  done  by 

the  deed,  was  according  to  the  %(k  of  parliament ;  but  if  it  muft 

E  444  7  ^  taken  not  to  relate  to  the  deed,  as  it  is  found,  then  the  verdift 

is  infenfible  and  repugnant,  becaufe  there  was  no  Phil.  Owen 

mentioned  before,  to  which  faid  Phil.  Owen  might  have  relation  y 

wherefore  we  are  of  opinion  that  this  nomination  is  void,  and 

that  the  judgment  ihould  be  reverfed.     But  this  wsfs  reverfed  in 

the  houfe  of  lords.     12  Mod.  aoo.  202.  Trin.  10  W.  3.  Saunders 

▼.  Owen. 

1  S«lk.6o4.       ip.  In  replevin  the  defendant  made  eonufanee  for  fealty  rent^  &c. 

^N*  ▼.***"  *^^  yxrj  found  a  fpecial  Terdift,  that  before  the  taking  the  cattle^  the 

CiocKZKy    manor  ofM,  was  an  ancient  manor,  and  that  W,M.  was  feifed there-- 

S.  C.  The    of  in  fee,  and  that  there  had  been  an  ancient  court  there  held;  andtkaf 

tharcrfielruit  the  plaintiff  and  bis  ancfftors  were  freehold  tenants  of  the  faid  manor ^ 

fet  forth  ia    and  hild  the  faid  meffuage,  Isfc,  of  the  faid  W.M.  &C.  by  fealty  and 

thecoAu-     rent  of /^s,  &c.  nee  nonperfervitiumfaciendifeHam  ad  curiam  ma* 

expreiiiT*     *^'  pradiBi  bis  per  annum  apud  manerium  illud  tenendam  prout  in 

fowui  by  the  advocatione  infrcifcripta  interius  mentionatur.     And  further  find,  that, 

fpecial  Yor-  j^f.  ^o  years  there  bad  been  but  one  freeholder  tenant  there.     It  was 

twiTiaii.  infiftcd,  that  it  appears  by  the  verdift  that  the  manor  is  deftroycd, 

1x17.  S.C.  andfo  there  can  be  no  court,  and  confequently  no  fuit;  rora 

**«^5^li^  court  cannot  be  but  before  2  fuitors  at  leaft.  But  the  whole  Court 

tlS^iti^  held,  that  the  jury  had  fotmd  the  iflue  for  the  defendant  in  toti- 

fugnaot  to    dem  verbis  ;  and  thenwhat  was  found  afterwards,  was  furphi- 

fo!nT  u^    fage,  and  idle.      And  therefore  all  the  judges  were  clc^r  in  opi- 

|iipa 
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luon  that  judgmciu  before  given  in  C.  B.  ought  to  be  affinned;  and  fom,  mi  t« 
ib  it  wai.    2  Ld.  Raym.  Rep.  860. 863.  865.  Pafch.  2  Ann.  Ton-  *«  »F«- . 
lyn  V.  Crocker.  ST^ti.. 

diemfelves  in  pleading,  yet  the  Court  had  little  rrgard  thereto ;  for  the  jury  Is  fworn  only  to  try  tht  ^ 
lli«tter  in   controvert)  j    and   it  would   be  of    al   ronfequence  to  sUldw  them  to  queftlon  thinp 
whereof  the  parties  are  agreed.  •  And  judgment  W48  atfErined  per  tot.  Cur,<— Carth.  520.  S.  C.  but 
not  S.  F.— II  Mod.  369.  S.  C.  but  not  S.  P.  - 


(E.  g..  4)  .  Verdid.     Finding  for  Defendant,    After    . 

Conftjfion  of  Part. 

I,  |N  afTife,  the  tenant  pleaded  in  hzT,  that  W.was  feifedinfci^ 
^  atidivas  bound  to  him  in  40/.  by  JlaiuU  merchant^  and  hefued 
execution f  and  (hewed -in  certain  by  formal  pleading.  TYiC  plains 
tiff  intitled  himfclf,  becaufe  /^.  before  the  recognizance^  ^^f^offed 
the  plaintiffs  nuho  continued  feijin  till  the  diffeifin^  abfque  hoc  thai  W% 
had  any  thing  at  the  time  of  the  recognizance^  or  after.  Defendant 
rejoined,  that  W.  was  feifed  the  day  of  the  recognizance,  and  up* 
on  this  the  z&k  found  that  IV.  was  feifed  the  day  of  the  recogniTutnce^ 
tut  that  the  plaintiff  was  not  feifed  nor  dijeifed :  and  the  plaintiff  took 
nothing  by  his  writ.  But  the  finding  of  ihefeifm  and  diffeifin  was 
held  vojd :  for  feifin  was  acknonoledged  before.  And  fo  fee,  that 
nvhere  oufler  is  acinowledgedy  as  appears  hore,  which  was  by  the 
bar,  that/^<r^  thefdftn  ami  diffeifin  Jhall  not  he  inquired  ;  and  if  it  be 
inquired,  all  is  void,  as  appears  here.  Br.  Aflife,  pi.  256.  cites 
24  A£  2. 

2.  Debt  is  brought  again/l  the  heir,  upon  the  obligation  ofhisfa^ 
ther.  The  defendant  pleads  that  he  has  nothing  by  defcenty  except 
ao  acres  of  land  in  Dale :  the  plaintiff  replies  that  he  has  more 
lands  by  defcent,  viz.  40  acres  more  in  Sale.  Upon  this  the  par- 
ties are  at  ifTue,  and  a  verdid  is  found  for  the  defendant,  yet  the 
plaintiff  (hall  have  judgment  for  the  2o  acres  of  land  in  Dale  \ 
for  the  defendant  has  confeiTed  them,  and  the  verdiA  h(is  nat  de^ 

Jlroyed  the  confefjion.      If  there  be  a  difcontinuance  in  this  cafe,  it   [  445  J 
is  not  aided  by  the  ftatute  of  jeofails  18  El,  14.  for  the  plaintiff 
}xas  judgment  upon  the  confefiion,  and  not  upon  die  verdid, 
Jenk.  102.  pi.  99.  cites  9  H.  6.  37.  Molineux's  cafe. 

3,  Maintenance  againfi  2,  the  one  pleaded  that  he  was  attorney  of  Br.Veidia, 
$heparty^  and  retained  counf el  for  his  client  ^  and  gave  los.ofhisma/i  ,^^^5'"*" 
ter's  vioneyf  and  the  plaintiff  faid  that  he  gave  401/.  to  the  jury ^  &c.  30.  S.C;  * 
gnd  the  others  e  contra  ;  and  the  other  pleaded  not  guilty ^  and  all 

found  for  the  plaintiff  And  per  tot.  Cur.  except  Needham,  becaufe 
the  adion  is  brought  of  joint  maintenance,  and  the  plaintiff  in 
f leading  has  confeffed  of  record  that  it  was  of  fever  al  maintenances  ^  the 
writ  Ihall  abate  oy  his  confeflion,  where  by  law  iffuch  matter  be 
found  by  verdiEl^  the  p\aintff  fhall  recover^  or  [if]  part  is  found  for 
him,  and  part  again/l  him^  and  ihall  be  amerced  for  the  refl ;  ac 
in  trefpafs  againft  2  who  pleaded  not  guilty^  the  one  is  found  guil^ 
ffpart^  and  acquitted  of  tife  rejl,  and  the  other  is  found  guiby  of  the 

114  refi^ 


refi,  and  acquitud  ofthefirjt  part^  or  in  dedes  iantum  if  it  is  fiuttS 
that  they  took  money f ever  ally  j  the  j^aintiff  ihall  recover.  Br*  Briefji 
pi.  245.  cites  36  H.  6.  27. 

■ 

(E.  g.  j)     Private  Verdift. 

3lnft.  110,  I.  tN  criminal  cafes  of  life  or  memberj  the  jury  can  give  no. 
a H.HiZ  privy  verdift,  but  they  muft  give  it  openly  in  court.       Co. 

Pi.<:.  3C0.   Litt.  227.  b. 

cites  S.  C. 

and  Co.  Litt.  217.  b.— -— 2  Hawk.  439.  cap.  47.  f.  2.  Tays  It  feems  always  to  hare  been  agrced.<«->AA 
information  was  exhibited  againfl  L.  a  lord  of  a  manor,  ybr  ^pprejfing  bis  tetiants,  and  for  feveral  mi/1 
demeanors,  and  he  was  found  guilty  ^  but  the  jury  gave  afri-vy  verdict  in  the  county  of  the  t'lif  ef  E^ 
nohereai  the  tnjormat'ton  ivat  lad  in  tit!  ccuntj  at  li^rgi'^  and  this  being  ohje6led,  as  ilicgal,  the  Court 
faid  it  is  intended  that  no  privy  verd\£l  can  ht  given  in  crioiitial  cafes  tvbib  concern  life,  as  fdony; 
becaufe  the  jury  are  ccmmattded  to  look  upon  the  prifoner  when  they  give  their  verditt,  and  fo  th^ 
prifoner  is  to  be  there  picfcnt  at  the  fame  time*  But  in  criminal  cafes  where  the  defendant  it  not 
to  be  perfonaliy  prefent  at  the  time  of  the  verdid,  a  privy  verdi^  may  be  given ;  per  Curiam. 
Raym.  193*  Mich.  22  Car.  2.  6.  R.  The  King  v.  Ladiingham.* — ^^lbid.'205.  S.  C.  but  not  S.  P.— 
Vent.  97.  S.  C  and  fo  it  was  faid  to  be  the  ufual  courfe  at  the  afixfes  ;  but  chat  it  cannot  be  fo  in  cafe 
of  treafon  and  felony.  Ibid.  104.  S.  0.  but  S.  P.  does  not  appear.  Lev.  299.  S.  C.  buC 
S.  P.  does  not  appear.  Mod.  71.  pi.  25.    The  King  v.  Lzgidgham,  S.C.  bot  S.P.  does 

pot  appear."  «'      ibid.  288.  pi.  34.  Trin.  29  Car.  2<  S.  C.  but  S.  P.  does  not  appear. 

2.  A  privy  verdift  given  out  of  court  before  any  of  the  judges 
of  the  court,  i%fo  called^  becaufe  it  ought  to  be  kept  fecret  and  privy 

from  each  of  the  parties^  before  it  be  affirmed  in  court.      Co. 
Litt.  228.  a. 

3.  Giving  a  private  verdifk  is  only  fufFered  for  the  cafe  of  the: 
jurors  ;  and  upon  fuch  a  vcrdicl  before  the  juftices,  none  of  thq 
parties  (hall  be  demanded ;  and  if  one  of  the  Jurors  die  between 
the  firft  verdift  and  the  2d,  or  \{  the  judge  die^  the  verdift"  taken 
before  is  void ;  and  yet  neither  the  one  nor  the  other,  after  Vcr- 
dift  given,  fhall  hinder,  but  that  judgment  fliall  be  given ;  per 
Curiam.     Mo.  33,  pi.  108.  Trin.  3  Eliz.  Anon. 

4.  And  if  the  next  day  the  jurors  will  fay  nothing,  the  accept^ 
eutce  of  private  verdi&  fhall  be  to  m  purpofe  ;  per  Curiam.  Mo.  33% 
pi.  108.  Trin.  3.  Eliz.  Anon. 

.    [  446  ]     * 

(F.  g.)     Verdict.     For  whom  it  fhall  be  faid  to  be 
found.     Where  the  IJfue  is  upon  a  Traverfe  Modo^ 
Sr/JVol      ^  Forma, 

ft  per  tot.Cor. 

Cro.C.  575.  [r,  tN  a  writ  of  error  to  reverfe  a  common  recovery  as  iffue  in  tail 
pi,  19.  S.  C.  1    ^  jj^  ^Q  whom  a  remainder  was  limited  in  tail  after  death  of 

does  not  ap-  '^'  without  iffue  male  J  to  which  %  fine  is  pleaded  in  har^  which  was 

pear, levied  in  the  life  of  A.  and  pleaded  that  after  A.  died  without  iffue 

2  "p^ch!'  ^^'^»  and  after  the  death  of  A.  fcilicet,  I  Aug.  3  Car.  J5.  the  father 
15'car,  1.  of  the  plaintiff  was  furvivingy  and  in  full  life ^  and  remained  within' 
S.  C.  faya     fbij  lingdom  within  the  /^feasy  feTc.  at  W.  in  the  county  of  D>  and  no 

of'thfcimt  '"*^y  ^  ^^^^^  '^''^^'^  5  y^"^^  ^fi^^  '^°  ^^^^^  plaintiff  replies  J  and 
wai  clear,     tSikes  ilTue  that  be  was  etot  [Jn  fisll  life"},  and  remaified  "within  iial^ 

kingdom 
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Inngdom  of  England  modo  2c  forma,  &c.     And  the  yirjfind  thai  chat  the  writ 
he  VMS  not,  and  remained  tuithin  this  kingdom  of  England  I  Aug*  ^^  ^"f>^  <*»<* 
3  Car.  but  that  he  after  the  death  of  A*  was  within  this  kingdom  of  ^ough'the* 
England  l  May  4  Car.  and  there  remained  by  the  fpace  of  a  months  jury  found 
and  refer  to  the  Court  whether  he  was,  and  remained  within  this  ^^'^lecanw 
kingdom  modo  &  forma.  .  Thi$  iflue  is  fo\ind  for  the  defendant }  Tun^  mc 
for  the  iiTue  of  modo  &  forma  does  not  put  the  day  nor  place  in  the  fuh- 
ifluc,  but  only  the  matter  and  fubftance  of  the  plea,  fcilicet,  whe-r  **°^®  °^ 
ther  he  was  within  the  realm  after  the  death  of  A.  and  5  years  is  *t^?^ 
before  entry  or  claim  by  him  or  plaintiff.    Tr.  15  Car.  B,  R.  be-  was  inEn^. 
tween  Alberick  Earl  of  Oxford,  and  Waterhousb,  perCu-r  {j^^-/?^ 
riam.     And  Mich.  15  Car.  the  fame  cafe  moved  again,  and  the  havT'made 
Court  of  the  fame  opinion  again,  be(:aufe  it  appears  upon  the  ver-  ^^*  claim ; 
di<3:,  that  he  was  within  the  realm  5  years,  and  more,  without  ^^1  th^'fi^ 
entry  or  claim  by  him  or  the  plaintiff  his  iffue,  which  was  the  Aouid  bar 
fubftance  of  the  iffue.     Hill.  9  Car.  Rot.  151.  ^ioi* 

2.  If  a  man  bring  a  writ  of  entry  in  cafu  previfo  of  the  alienation  Nota,  vrtitn 
made  by  the  tenant  in  dower  to  his  djfinheritance,  and  counteth  of  the  ^^^^ue 
alienation  made  in  fee ,  and  the  tenant  faith  that  he  did  not  alien  in  tbepwttlP 
wanner  as  the  demandant  hath  declared  i  and  upon  this  they  are  at  the -writ  or 
iffue,  and  it  is  found  by  verdift  that  the  tenant  aliened  in  tail^  or  for  ^^^'^  '^«« 
term  of  another  man's  life,  the  demandant  (ball  recover,  yet  the  alie-  forjua  are 
nation  was  not  in  manner  as  the  demandant  hath  declared,  &c,  buc  words 

Co.  Litt.  f.  483.  pff>m,a* 

^   ^  in  the  cafe 

of  the  writ  of  entry  in  cafu  provifo.      Co.  Lite.  28  j .  h. 
But  vthen  2L  collatfral  point  in  pleading  is  traverfed  j  as  if  »  fi'ffmenr  be  aUeg<'d  by  2,  and  this  i« 
traverfed  modo  9c  forma^  and  ic  is  found  the  feoffment  of  one,  ihere  modo  &  forma   is  material. 
Co.  I^itt.  28 1.  b. 

3.  If  a  man  pleads  feoffment  by  deed,  and  the  other  fays  that  ne  Br.  Tflfuct 
infeofia  pas  modo  &  forma,  he  (hall  not  give  other  feoffment  or  Joines,  pi. 
deed  in  evidence,  but  this  fame  deed  which  was  pleaded  5  becaufe  s?c*5!!!L 
here  modo  &  forma  is  material,  and  not  only  formal  \  per  Little-  s.  p!  Co. 
ton.     Br.  General  Iffue,  pi.  71.  cites  12  £•  4.  4.  Litt.a8i.fc. 

4.  If  A.  be  appealed  or  indited  of  murder,  viz.  that  he  of  malice 
prepenfed  killed  J •  A.  pleads  that  he  is  not  guilty  modo  &  forma ; 
yet  the  jury  mzyfind  the  defendant  guilty  of  manjlaughter  without 
malice  prepenfed,  becaufe  the  killing  of  J.  is  the  matter,  and  ma- 
lice prepenfed  is  but  a  circum/lance.     Co.  Litt.  282.  a. 

5.  In  affife  of  darrein  prefentment,  if  the  plaintiff  allege  the  ' 
avoidance  of  the  church  by  privation,  and  the  yxxjfind  the  voidance 

by  death,  the  plaintiff  ihall  have  judgment ;  for  the  manner  of  the     [  447  ^ 
voidance  is  not  the  title  of  the  plaintiff,  but  the  voidance  is  the 
matter.     Co.  Litt.  282.  a. 

6.  If  a  guardian  of  an  ho/pital  hnng  an  ojffsfe  againft  the  ordinary, 
and  he  pleads  that  in  his  vifitation.he  deprived  him  as  ordinary, 
whereupon  iilye  is  taken,  and  it  is  found  that  he  deprived  him  as 
patron,  the  ordinary  (hall  havejudgment ;  for  the  deprivation  is 
the  fubftance  of  the  matter,     do.  Litt.  282.  a.  (d). 

7.  In  a  %vrit  of  trefpafs  of  battery,  or  for  goods  carried  away,  if 
the  defendant  pleads  tut  guilty,  in  manner  as  the  plaintiff  fuppofes^ 
and  it  IS  found  that  tb^  defendant  is  guilty  in  another  town,  or  at  an^ 

other 
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€rial. 

9ther  day  than  the  plaintiff  fuppofes,  yet  he  (hall  recover,     Co. 
Litt.  f.  485. 

8.  Indi^ment  taken  atibeaJfifesforbarreiryvir2.%reinoividintO'B*R^ 
Defendant  appeared,  and  pleaded  not  guilty^  (9*  deiocfomtfefyper 
patriam^  &c.  et  Thomas  Fanfl)a'U}  miP  corofuU&r^  C^r.  fimiltterm 
The  ynxvf  found  him  guilty  de  firamiffis  in  indiSfomento  infra Jpecificaif 
interius  ei  iinpoftf  modo  (s^  firmoy  prout  pr^ed*  Thomas  FaiipM%»  in* 
tnius  verfus  sum  queritur  s  it  was  objctted  in  arreft  of  judgment, 
that  this  Terdi^  was  infufficient ;  for  that  this  was  not  an  mfor* 
mation  exhibited  by  Sir  Thomas  Fanihaw,  but  an  indi£lment  in 
the  country,  and  removed  hither ;  and  that  Sir  Thomas  only 
joined  iiTue  for  the  king,  and  that  therefore  the  verdt£l  ought  to 
have  found  him  guilty  generally.  But  the  Court  over-ruled  the  ob- 
je&ion,  and  held  the  verdiA  fufficient  \  for  the  defendant  i^found 
gui/ty  de  pnemijjis^  which  is  enough  \  and  the  fubfequent  words 
are  furplufage,  and  would  not  hurt  at  the  common  law. 
aSaund.  308.  Pafch.  23  Car,  2.    The  King  v.  Urlyn. 

9.  In  replevin  the  defendant  avnoed^  for  that  F.  the  place -wttcxc^ 
&c«  was  time  out  of  mind  parcel  of  the  manor  of  F.  and  that  before 
the  taiingy  the  mayor,  &c,  of  the  city  of  Coventry ^  and  one  M.  and 
others  y  were feifed  in  fee  ^  the faid  manor  y  and  demifed  the,  (zmefor  2% 
years  toB.  who  qffigned  to  H*  the  avowant y  who  I  Nov,  anno  l  S  Car*  2« 
demifed  to  the  plaintiff  ^fxxA  Y.for  one  year ^  Sec,  at  will^  rendiris^ 
rent ;  and  for  fo  much  rent  arrear^  he  avo^ffxi  the  taking.  The 
plaintiff  replied  that  H.  on  the  I  Novemb,  anno  18  Car.  2*  at  F. 
&c.  did  not  demife  to  the  plaintiff  modo  istformay  prout,  l(C.  The 
defendant  rejoined  that  he^  on  the  frft  of  Novembery  anna  18  Car,  2* 
at  F.  did  demife  to  the  plainciiF  modo  isf  forma.  The  jorr 
found  that  the  avowant  did  not  demife  to  the  plalntifFon  the  1  ft 
of  Novemb,  anno  1 8  Car,  %*,  at  F,  modo  &  forma,  &c.  The 
plaintiff  had  judgment.  The  avowant  brought  a  writ  of  error  in 
B,  R.  for  that  the  day  and  place  was  made  parcel  <f  the  ijfue  i  and 
the  jury  having  found  that  he  did  not  make  the  leafe  on  that  day, 
and  at  that  place,  this  is  a  negative  pregnant  \  *  for  it  implies  thai 
he  did  make  a  leafe  10  the  plaintiff,  thmgh  not  on  the  day  mentioned 
in  the  avowry,  fo  that  the  merits  of  the  caufe  was  not  tried,  which 
was  the  fault  of  the  plaintiff  himfelf  in  his  bar.  And  after  confix 
deration  HaleCh,  J.  thought  the  iffue  and  verdi£t  were  aided  by 
the  ftatiite  of  jeofails  ^  but  Twifden  J.  contra,  2  Saund^  3  \  ^% 
Pafch.  23  Car,  2.  Bennet  v.  Holbech, 


1 448  ]    (G.  g)     Verdia.     ///  Gefture  of  the  Jury.     What 

will  be  good  Caufe  to  quq/b  a  Jury.     Eating  and 
drinking^  \^cS\ 


9.C. 


•  Br.Juiwf,  [i.  CTWO  triors  remained  tJl  night  upon  trial  oi  vl  challenge  t» 
pl.  a,  cttet  J    ^}j^  p^jjig^  and  after  gave  their  verdiSy  and  after  iyafeni 

of  the  parties  eat  and  drank,   ♦  20  H.  6.  24.  b.    Sec  2  R.  2.  Chat 

knge,  1 01.] 

{2.  If 
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IZn  If  the  Jury,  after  they  ar$  g9$ufr9m  th  bar^  and  h^itre  or  after  D.  siS. «. 
they  art  agreed  of  thrir  verdi^l^  eat  and  drink  at  theirnun  eoftsj  this  "^^'^  ^|^ 
(hall  not  quafli  the  verdid,  but  xhtjjhali  he  fined,  f  D.  2y  H.  8.  s.  p.^— II* 
37. 45,  sidjudged.  f  ^4H.  7.  3Qf  31.  Co.  Litt.4a7.  C]  mo,  33,  pu 

I  EKs.  S.  P.  by  Dyer ;  f»r  if  die  eating  tod  4rbki&{  be  at  thor  van  r^i,  it  It  not  mtterialy  at  1imi 
faid  waa  lately  adj^dfed  m  cbc  c^fe  of  FawleOpa  0f  Cornwall.  S.  e*  Mo.  599.  pi.  S»5.  HilU 

SjElia.  Hallv.  Vaugbao.  S.  P.  la  Mod,  n  i .  HUl.  S  W.  3.   Tbe  Kiq|  v.  Bucdett. 

;tSaIlc.  645.  pi.  9.  in  S.  Q«  4(cordingly.— S.  P.  Barnes*t  Notes  in  C.  B.  3*0.  Mkb.  pGeo.*. 
Lord  Sc.  John  y.  Abbot. ^——~ Anciently  it  wat  held,  tbat  fuch  eating  and  drinking  would  Avoid  thn 
\  but  it  la  now  tettod  ochonnlcy  aad  ibait  it  it  only  finaable  ia  tbem*    «  H«  Hift.  PU  C^  306. 


(cap.  4a. 
f  Jenk.  187.  pi.  S4.  citet  S.  C. 

£3.  [^«^]  if  the  jurr  eat  and  drink  at  the  cofis  ofafarty^  after  If  the  joiy 
they  are  gone  from  the  bar  to  inquire  of  the  matteri  and  htftre  ^',J^^'"* 
they  are  agreed  of  their  verdi£l^  their  verdi^  fliall  not  be  received,  ^ftbt^pj^ 
a4£.3«  04.  13  H.  4*  13.  2oH;7.  3,  if  verdiB  he  far  the  fame  f^^^f^ 
forty  that  gave  the  meat  and  drink.  D.  35  H-  8.  55.  8.  For  this  ^^^^f " 
induces  affe^ion.    Co.  Litt.  227.  C  J  -  ai^idlit.  is 

Mod.  1 1  J. 
Hill.  S  Will.  3.  King  v.  Burdett.— — a  Salk*  645.  pi.  9.  in  S.  C.  accordingly.—- -But  if  it  bt 
given  againft  him»  the  verdiA  ia  good.  Jenk.  187.  pi.  84.— S.  P.  per  Cotter.  Br.  Verdid,  pi.  102. 
fttM  fto  H.  7.  3.«*>Aiid  in  the  firft  cafe  it  ihoald  spftar  tb^t  it  wat  by  mrder  of  facb  farty,  or  fome 
agent  for  him ;  and  though  the  party*i  Iblicitor  paid  for  it  afterwardf,  at  being  charged  in  a  bill  toge- 
ther with  other  things  which  were  allowable,  and  To  might  induce  a  fuipicion,  yet  chat  Is  not  fufficient 
fo  ^oaih  the  verdiA  givts  for  the  fame  party,  fuch  eating  and  drinking  being  after  a  frhvy  verdic/i 
Year.  1144  Pafch.  23  Car.  %.  B,  K.  Doke  of  Richmond  v.  Wife. 

{[4«  But  in  this  cafe,  ^they  eat  and  drink  at  their  own'cojls  by  r****— "n 
effeeU  rf  their  ke^eri^  it  heing  brought  by  the  keepers,  it  fliall  not  t  FoL  714. 
avoid  the  verdid,  but  they  Ihall  he  only  fined  for  it.    H.  12  *  H.  4.         "~ 
]3.  R«  Rot*  9*  between  the  Abbot  ot  Bermondset  plaintiffj  and 
ItoBEAT  Osborne  and  John  Prior,    defendants,    adjudged. 
aoH.  7.  3.  adjudged.  D.  35  H.  8.  55.  b.  Co.  Litt.  227.  C.  Con- 
tra 14  H.  7.  30.  b.  21.     Said  to  be  fo  adjudged  divers   times* 
14  H.  7.  I.  b.  adjttciged.] 

[5.  If  the  jurv,  after  thev  are  gone  from  the  bar,  and  \\  after  S*,not4ifier 
they  are  agreed  of  their  verbid,    eat  and  drink  at  the  charge  of  ^-^gf^^ 
him  for  whom  they  pafs^  this  fliall  not  avoid  the  verdifi.    Co.  and  before 
Litt.  227.  d.]  '^  *'*'>ff  * 

in  court* 
Vent.  125.  Pafcb.  23  Car.  2.   B.  R.  Duke  of  Ricbnaoad  r.  Wife.  •-.<— Jlirf  if  the  other  party  hid 
treated  them,  and  thipf  bad  cbangad  tbtir  ^erdiBt  as  they  might  iuvt  done  in  conrt,  it  ihoald  then 
have  been  void.     Vent.  125,  cites  Co*  Litt.  227.  b. 

I  Tlie  agreentent  muft  be  intended  foch  as  hatk  the  (igmitvre  of  the  Court  as  a  privy  veidi€L 
'tm  the  Ch.  J.  Vaot.  125.  in  S.  C 

[6.  If  upon  a  trial  at  bar  there  are  given  in  evidence  fome  evi-  *  [  449  3 
iencei  under  feals,  and  fome  evidences  tuithout  feats,  videlicet,  a  ^ty  383. 
piUandanfiver  in  Chancery,  and  fome  depofitiom  of  witneffes,  hut  TATLoifTi 
*  the  hill  and  anfwer  not  read  in  court,  but  only  (hewn  and  proved  Webb.  It 
to  be  true  copies,  to  enable  them  to  read  the  depofitions,  and  a  book  ^*»  ^J^ 
ef  teJHmonies  alfo  proved  in  court,  and  fome  of  them  read  in  court,  uvering  a*' 
^andfime  not  read ;  and  nuhet^  the  jury  nventfrom  the  bar  to  confider  breviate  rf 
of  their  evidence,  the  clerk  of  the  court  delivered  to  the  jury  the  '^^'-f^^ 
evidences  under  feal,  according  (o  the  ufual  courfe  \  and  another  fore  Aever- 
perfon^  who  proved  fome  copies  of  "cvideaces  for  one  of  the  parties  did,  and 

to 


449  Cri&l. 

their  feadmg  to  thc  a£Hon>  delivered  to  the  jury,  nviihout  licence  or  cmMifanctef 
*h  *^ilSa  *  ^^  court y  a  bundle  of  other  evidences j  in  ^hicb  bundle  'Ofere  ne 
given  by  f^^  ^^^  ^"^  dnfwer  in  Chancery,  and  depcjitions^  fome  of  ^rhich 
ibem  to  be  were  fiot  read  in  court^  and  the  jury  carried  tkem  awaj  nuith  tbem^ 
void  ;  for  ^^j  -^^  f^  notice  of  it  to  the  Court  till  tie  next  dav.  when  tbej  rave 
]KH  to  have  ^"Cir  verdict  in  court  j  and  then  tt  betng  informed  to  the  Courts  and 
«ny  other  the  jury  being  quejlioned  touching  it,  thcy/iiid  that  when  they  came 
^""S  '^  ccnfider  of  the  tetter  in  the  houfe^  they  perceiving  that  this  bun^ 
to  pcrufe,  die  being  nmthout  fealj  ought  not  to  be  delivered  to  themy  thcf  laid  the 
than  fuchas  fa\d  bundle  aftdey  and  did  not  perufe  any  tf  them  /  yet  thc  verdiEt  be~ 

*'^/ncc  -^  '"^^  Z^^^^^fi^  ^^^  P^^^y  ^^  employed  him  who  delivered  the  fit  J  hun^ 
The  jury  die  to  the  jury  ^  as  before  is  Oiewn,  to  pro^T  the  copies,  this  vcr- 
caniiot  carry  djft  ought  to  bc  quaflied  ;  for  he  vms  not  oflran^er  who  delivered 
/"^m^ihe'^*^  it,  but  as  a  fJicUor  or  agent  for  this  p?.nji  he  being  employed  fov 
hu,  wiihout  him  ;  and  the  jurymen's  denying  the  reading  of  the  evidence  is 
confent  of  not  to  be  regarded,  inafmuch  as  it  concerns  thcmfelves,  and  a 
except  writ-  Hiifdemeanor  in  them  to  accept  the  bundle,  and  not  to  acquamt 
ingt  under  the  Court  With  it  J  and  peradventure  they  would  fay^^  to  e^cufc; 
tiand  and  themfclves,  that  they  did  not  read  them  i  whereas  in  truth,  they 
Holt  (^  ?•  ^^^  read  them.  And  if  it  ihall  be  permitted  to  accept  evidence  not 
atn.fi  prius.  read  in  court,  nor  delivered  to  them  by  the  olEcer  of  the  cQurt^ 
12 Mod. 5x0.  2nd  then  to  examine  whether  they  read  them  or  not,  which  can-* 
w.V  in'  ^^^  ^^  difcovered  but  by  themfelves,  it  n»y  be  of  dangerous  con^ 
cafe  of  the  fequcncc,  and  may  introduce  great  inconvenience.  Tr.  1653. 
Lo^  Pctte  between  Webb  and  Taylor,  adjudged  per  Curiam,  upon  a  trud 
^,    encage.  ^^  ^^^^  Pafch.  next  before,  and  a  venire  facias  de  novo  granted 

accordingly,  and  the  verdift  quafhcd  accordingly.] 

[7.  If  the  jury  carry  with  them  any  writing  unjealed  ^lehich 

was  given  in  evidence  in  the  Court^  it  (hall  not  avoid  thc  vcrdift^ 

though   they  ought  not   to  have  carried  it  vrith   them.      Co. 

Litt.  227.  E.] 
Br.  Jo*g-  [8.  If  thc  plaintiff  delivers  afcroll  to  a  jttror  to  prove  the  fame  evi^, 

ment,  pK  J^nce  which  he  after  gives  to  them^  and  after  the  juror  isfwonty  and 
iiH.  4..  17.  he  fhews  it  in  the  houfe  to  his  companions^  and  they  find  for  the  plenn-^ 
— s.  P.  Br.  tiffi  this  ihall  qua(h  the  verdi6b,  though  he  gave  the  fame  evidence 
ln<iucft,  pi.  ^Q  jjjgn,  jj^  ^j^,,  bar.     1 1  H.  4.  18.     For  the  jury  after  they  are 

sx Br.    fwom,  ought  not  to  fee  nor  carry  with  them  any  other  evidence^ 

Jurors,  pi.  but  what  was  delivered  to  them  by  the  Court^  and  by  the  party 
H  ^  "e"   put  into  court  upon  the  evidence  (hewn.] 

S.  C.  and  fays  fj  it  was  done  M.  3  Mar.  i.  Inqueft  ihall  not  recdve  evidence  privately,  but 

only  that  which  is  dtUvtrti  to  tbtm  ky  the  Court  openly^  &C.  Br.  Enqueft,  pi.  49.  cites 
]iH.  4.  179  18.  ^-^And  cites  ^4.  H.  6.  25.  where  a/iif  was  not  givc^  in  evidence^  by  which  the 

party  would  have  it  delivtied  to  ttj  ir^ufi^  and  wa^  not  fuffered  without  the  afleat  of  the  otbtr party  \  by 
which  tlie  qucftion  was  demanded  of  him,  and  he  ajintedy  by  which  it  was  delivered  to  the  inqiteft.  Ibid. 

rrbouzb  the  [9.  If  thc  plairjiffy  after  evidence  given,  and  the  jury  departed 
\}ix^j'ujear  {^q^  the  bar,  or  any  for  him^  d*:livers  any  letter  from  the  plaintiff 
_A_  to  any  of  the  jury  concerning  the  matter  m  tjyucy  or  any  evidence^  or 
+  F0I.  715.  (iJiy  fcroll  teaching  ^  the  matter  in  ijfue^  which  was  not  given  in  evi' 
di^^pi^.  t  dniCy  this  fli'ill  avoid  thc  verdiS,  if  it  he  fgund  for  the  plaintiff 
Uokcdon       >  ',uf  n(>t  it  it  l>e  found  for  the  defendant,  and  fo  c  convcno. 

them.  Vent-    ^       j  .  |.    , 

,r.c,  iPcil     ^-  Lltt.   227.    L.J 

of  t'  e  '  'uk.:    t  K:chrnjr.d  v.  Wire. 

•  [  450  j  Cio.  la 
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f  lo.  In  adion  of  wafle  for  divers  waftesy  after  Ac  jury  charged,  S.  p.  Br. 
wnt  party  cannot  deliver  a  copy  to  the  jury  of  the  record  of  every  Enqtt«ft>  pi- 
particular  nvajie^  ivithout  the  affent  <f  the  other  party  \  for  the  one  '•*'"•  ^'^ 
party  nor  the  other  have  nothing  to  do  with  the  jury  after  they 
are  (worn.     9  H.  6*  66.  Curia.] 

[ii.  If  aftfr  evidence  given  to  the  jury  at  the  bar,  and  they  are  M0.4.51.PI. 
departed  from  the  bar  to  talk  together  of  the  matter,  the  folicitor  ^i6^.c.  the 
vf  the  plaintiff  comes  to  the  jury  and  delivers  to  tl\m  a  church  book  diyidcd**'^*. 
for  taking  cf  an  age  ivhich  vj.'S  given  to  them  in  evidence  before  at  the  Pophamand 
iar^  and  was  there pe^vn  to  ihem^  and  after  they  find  for  the  plain-  ^y^^"^^^^ 
tiff  J  yet  this  ihail  not  avoid  the  verdict,  becaufe  this  book  was  no  notavoiddie 
other  than  that  which  was  given  in  evidence  before. .  M.  wrdia,  but 
37,  38  El.  B.  R.  between  Vicart  and  Farthing.     Adjudged.].  cic,^*hhdJ 

that  it  ihculd. Cro.  £.  411.  pi.  i.  S.  C.  the  Court  at  the  firft  was  divided  &  adjonuturj  but 

Jifterwardb  they  gave  judgment  for  the  piaintlif.  5.  C.  cited,  by  Roil  Ch.  J«     Scy«   3S3. 

Pakb.  1653.  in  cafe  of  Taylor  v.  Webb; 

[12.  Stf  if  the  book  had  been  given  in  evidence^  and  thcjujlices  had 
fend  that  it  made  nothing  to  the  matter  in  iffucy  and  after  when  the 
jury  was  departed  from  the  bar,  the  folicitor  of  one  party  had 
delivered  it  to  the  jury,  who  after  found  for  his  party,  yet  it  ihall 
not  avoid  the  verdift.  M.  37,  38  El.  B.  R.  by  Popham.  (But 
quaere  this.)] 

[13.  If  a  nvitnefs  fworn  gives  evidence  at  the  bar^  and  after  the  •$.€•  ciisd 
jury  is  departed  from  the  b«r,  he  comes  to  the  jury  where  they  arc  ?*^**.5*"  P'" 
together,  and  they  require  him  to  give  this  evidence  to  them  again^  of  Vicart 
and  to  repeat  his  former  words  to  thenr,  which  he  does  accordingly^  ▼.  Fakth- 
and  afier  they  give  a  verdiH  accordingly.     This  fliall  avoid  the  ver-  V*®.'  ^"y* 
dift,  becaufe  it  is  not  certainly  known  to  the  Court,  whether  it  ing'th^witl 
was  the  fame  evidence  which  was  given  at  the  bar.  M.  37, 38  El.  ncft,  they 
B.  R.  in  VacaRy  and  Farthing's  cafe.     Per  Curiam  agreed,  jj"^.*'^'*^ 
where  it  was  cited  by  Hele  to  be  adjudged.     It  was  between  to  him.— 
♦Metcalf   and   Dent,    and  others.       Mich.  31,  32  El.  B.  Cro.B.4iu 
Rot.  1837:     I  have  fecn  this  record.]  f^:  ^^ 

(ays  that  theverdl^  was  fet  ailde,  though  the  vvitnefs  being  examined  on  hit  oath,  faid,  Aat  he  did  not 
fay  more  or  left  than  he  had  faid  before  at  the  trial— Le.  305.  pi.  415.  Elmes  ▼.  Meldcalf,  S.  C. 
accordingly. 

*  2  H.  Hlft.  PI.  C.  J07.  cap.  4z.  cites  S.  C.  and  that  this  appearing  by  examination  in  court,  ^A 
endorfed  upon  the  record  or  poftea,  will  avoid  the  verdi^.—Cro.  E.  189.  pL  17.  Metcatf  ▼•  Deaa  v- 
'cordiogly.  ■      m      And.  231.  pi.  247.  S.  P.  and  feemi  to  be  S.  C. 

[14.  If  the  ttiqueft  after  they  arefworn  and  put  into  a  houfe  to  Br.  Jurors 
'€on/id£r  of  their  evidence,  they  receive  any  bill  which  caufes  them  pl*4<«  cius 
to  agree  the  more  readily,  i^c.  unlefs  it  be  by  the  Court,  fuch  ver-  ^*  ^* 
diflt  is  void  in  law.     3  c  H.  6.  Fitzherbert,  Examination,  17.  bv 

Prifot.;]  *  '   ^ 

[15.  j^fier  evidence  given  at  the  bar,  and  the  jury  departed  iH.Hiil.Pl. 
from  the  bar  to  confult  of  the  matter,  if  z  juror  has  an  efcrow  in  C- 306,307. 
paper  which  was  not  given  in' evidence  at  the  trial,  and  Tihcrfljews  §.  c.  but 
it  to  all  .his  companions,  upon  which  the  jury  pafs  accordingly;  yet  fays  vide  u- 
this  fliall  ^not  avoid  the  verdift,  becaufe  it  may  be  that  the  juror  m*^"  «<>"«" 
•  had  it  to  inform  his  own  confcience,  arid  it  was  not  delivered. to  ,.  [which  * 
liim  by  any  of  the  parties^  and  fo  he  may  well  fliew  it  to  his  fceatpi.s.] 

corn  pa- 


«-M<N  54^*  companionii,  thougli  it  was  not  giren  id  tfidence-  at  tlie  \nfs 
a  c**iic-    ^^'  ^^*  ^'  ^^*  ^'  ^'  ^^^ctt  Groves  and  Shorter  adjudged. 

cordfnglytby   Rot-  847.  J 

the  name  of  ♦  [  ^6,  But  othcrwifc  it  had  been  j^  om  ^fiht  parties  hoi  ghm  H 
Sbort-^Cro.  '^  the  jur$r  who  (hewed  it  *to  the  companions  after  departure 
1.616.  pi.  1!  from  the  bar,  and  they  had  found  accordingly.  M.  40^  41  £1* 
OsAvia      B.  R,  Agreed,] 

Srost* 

t»  C.  and  S.  P.  hc)d  accordingly ;  yet  in  regird  It  was  not  examined,  or  made  parcel  of  the  icoord^ 
it  cannot  be  affigned  for  error  j  lor  Popham  fatd,  the  trial  hereof  reftt  only  in  the  examination,  and 
it  ihali  not  be  per  patt»  aa  non-age  ihall  be  by  inipe^on  to  avoid  •  fine,  fo  this  matter  fliouU  lo 
avoid  the  veididt  \  for  if  fo,  tlien  ewry  verdi£k  upon  fuch  a  furroirc  night  be  drawn  in  ^ei^ioii  % 
and  pendventure,  after  the  parties  be  dead,  and  all  the  jurors  dead,  fo  as  they  cannot  be  examined^ 
which  woold  be  a  great  inconvenience*  And  therefore  they  held  that  Jucb  a  taufi  0/  fi^yhg  ths 
ndgmtia  Mgbt  to  be  always,  i^it  be  upon  verdid  at  tki  nifi  priuty  wfn  tbt  p«/ktm  retamed  \  md  if  It 
be  ttfon  Terdid  in  banco^  it  onght  to  be  nude  p^ral  ^f  tb*  rtnrif  otberwiie  the  party  ihall  not  takci 
advantage  of  ftaying  the  judgment,  or  of  afligning  it  for  error.— ft  H.  Hift,  PI*  C.  307.  cites  S.  C« 
•ind  (ifiys  it  mvft  not  be  barely  by  affidavit  made  after. 

L4S'  J  [17.  At  nifi  prius,  if  after  the  jury  is  depatted  from  tbebar^ 
tic  plaintiff fpecits  with  one  of  the  jurjy  this  docs  not  make  the  ver- 
did:  void^  unlefg  it  may  be  proved  tnat  he^aw  any  evidence  concern* 
ing  this  matter.    M«  7  Ja.  B.  per  Curiam.] 

[18.  If  the  )\xrfjind  their  verdiB  iy  reafon  of  any  writing  deli^ 
veredto  them  after  their  departure  from  the  bar  without  licenfe  tftbe 
Courts  as  if  the  Jurors  fend  for  a  book  in  the  hands  after 

their  departjire  nrom  the  bar,  and  read  it  for  the  others  informal 
tion»  it  18  a  void  verdid,  &c.  P.  3  Ja.  B.  Snt  Thomas  Gorge's 
cafe,  adjudged.    Intratur,  Tr.  2  Ja.'B.  Rot.  I5i5«  between  Sir 
Thomas  Gorges  and  Richards.    Brownlow.] 
f  I  m^  -%      []i9*  If  there  be  brought  into  Court  a  great  book  of  depo/itionSj  to* 
Foi.  716.    Juf^  ifi  Chancery^  but  onlyfome  of  them  are  read  to  the  jury  in  evi* 
~    F    ^  '  <fc«r^,  and  after  the  jury  departed  from  the  bar,  a  foticitor  of  om 
party  delivers  this  took  of  depofitions  to  thejury,  who  carry  it  Htith 
them^  and  there  read  only  thofe  which  were  read  in  court y  yet  this 
fhall  quaih  the  verdid,  becaufe  they  ought  not  to  be  put  in  re- 
membrance after  they  are  gone  from  the  bar  of  any  evidence 
given  before  in  court.  B.  R.  Pratt's  cafe,  which  was 

about  21  Ja.] 
S,  c.  cited  [  JO.  If  the  one  party  fays  to  ajury^  after  they  are  gone  from  the 
%  Hlft.  Pi.  3^^^  ^  Q^g  weak  men^  it  is  as  clear  of  my  fie  as  the  nqfe  in  a  man^s 
^]^^  '  face.  This  is  new  evidence  ;  for  his  affirmation  may  much  pcr- 
if  before  fuade  the  jury.  Hill.  22  Ja.  B.  R.  between  Athill  and  Bul- 
vT^^e^  wbr,  adjudged  that  it  fliall  quafli  the  verdi£b,  and  a  venire  br 
^a,  their  cias  de  novo  graated.] 

attcmies  or 

Iblicitors,  fiiy  It  a  dear  caufe,  or  7  icpeytM  will Jlnd  fir  fucb  a  m/  or  the  like,  ai|d  rhej/^d  ^tprik^f 
H  iiall  lYoid  the  verdift.  But  if  words  of  folutatien  ptjs  bttvum  tbem^  it  fli«U  noU  Vent  125* 
I^afth.  13  Car.  1.  B.  R.  Ouke  of  RIdiBcmd  v.  Wi(e. 

If  the  party  after  the  jury  fwoni  fpcak  with  a  juryman,  but  nothing  toncbiog  the  bufinela  \m  iflbe^ 
.  this  Aoca  aot  avoid  the  veidia  gi%en  aAer  for  him.    %  H.  Hift.  PI.  C.  30S.  cites  M.  7.  B.  R.  per 
Curiam.  ^ 

Br.Exjgent,  21*  Nifi  prius  in  replevin  in  EfTexi  the  jury  was /worn  and  com^ 
t'c*  'ii**  mittedto  the  ward  cf  the  fberiff^  and  when  thejuftices  would  have 
juTOrsfpi.'*  taken  the  verdi£l  it  was  depofed  to  them  by  people,  that  meat  an4 
zi.  titei     drink  was  brought  to  them  after  their  charge^  and  they  were  (ii&red 
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to  go  at  large,  by  which  the  juftices  refafed-  to  trke  their  Terdid,  s.  c.^^Br. 
becaufe  it  is  fufpicious ;  and  of  this  matter  plaint  was  made  to  tht  ^-^^j^s  ^ 
Inng  by  hillf  nuho  indorfed  it  to  the  juftices  of  B*  R.  to  do  right  andrea^  ^Br.  Pro. 
foH^  and  the  under-flierifi^'  by  his  fetvant,  confefied  that  he  permitted  cefs,  pL  ^^. 
them  to  go  at  large.     And  becaufe  it  appeared  of  record,  viz.  his  BrVadlar 
mifdemeanour,  and  he  is  an  officer,  a  capias  was  awarded  againft  pi.'ep.  citit 
Urn  s  and  becaufe  the  going  at  large  and  taking  of  meat  and  ^  C* 
driak  is  only  furmifed,   therefore  a  venire  facias  was  awarded 
mgmnfi  the  jury  and  the  iranfgrejfors^  and  between  the  parties  new  [  45a  ]  ' 
vtfMtrr  facias  was  awarded  to  return    12,   returnable   15  Pafcha. 
Br.  VerdiA,  pi.  17.  cites  24  £•  3.  24. 

22.  If  jurors,  upon  iflue  joined,  drink,  or  eat  and  drink  after  UxWytTf 
that  they  are  together^  by  which  they  agree  to  their  verdiB  the  fooner^  ^^l^t 
and  thu  is  alleged  in  arreft  of  the  taking  of  the  verdi£b,  iht  jurors  ]^/^tbe 
fboHhe  examifiedy  and  if  it  be  found,  they  fhall  make^;?^,  and  the  euidttct^and 

verdia  is  void  j  and  ifwe^  them  does  fuch  an  aB,  ail  frail  make  ^';f '/^^ 
jfflf.  Per  Prifot,  if  it  be  before  they  have  agreed  or  not.  Br.  Ju-  'um,trdia, 
Tors,  pL  41.  cites  35  H.  6,  and  Fitzh.  Examination,  17.  tbevAaU 

mak  fine« 
and  the  verdid  h  void.     Br.  Jurors,  pi.  13.  cites  14  H.  7.  29.  per  Rede.— -Sach  natter  wj  ali^ei 
in  amft  of  judgment,  bat  it  was  not  adjudged.     Br.  Repleader,  pi.  47.  c\tc%  14  H.  7.  1 . 

Bmt  5^  it  be  after  ^.grttmitnt  of  tke  verdiH^  it  feemt  that  tbe  verdifi  is  00c  void  tbeic     Bi  Jvrora, 
'  pU  41.  cites  35  H.  6.  and  Fitsh.  Examioatioiiy  17.  S.  P.  JuiorSy  pi.  13.  cites  i4H.f.  l^.— - 

Br«  Terdi£k,  pi.  X9*  citei  S.  C.  per  Rede. 

23.  In  ailifei  it  was  agreed  that  where  tbe  jury  gave  fpecial  ver^ 
JiiB^  then  they  may  eat  and  drink  with  licence  of  the  juftices^  and  fo 
they  did  \  and  then  they  fliall  be  kept  till  they  give  their  verdi£k 
openly«     Br.  Verdid,  pL  57.  cites  5  £•  4.  6u 

24.  In  C.  B.  the  jury  was  charged  and  found  for  the  plaintiff, 
and  the  defendant  prayed  a  new  venire  facias^  becaufe  the  jury  had 
taken  meat  and  drink  mefne  between  their  charge  and  the  verdi£L 
given,  and  therefore  by  award  the  verdi£^  is  void ;  and  a  new 
venire  facias  was  awarded^  quod  nota.  Br.  VerdiB,  pi.  18.  cites 
14  U.  7.  I* 

25.  In  the  Exchequer-chamber,  tbe  cafe  was,  that  at  the  nifi  >•  Joni% 
prius  in  the  county  of  Bedford,  upon  iflue  between  the  blQiop  of  JhIt.^i^ 
L«  and  the  earl  of  Kent,  Aejury  was /worn  at  the  bar,  and  when  i  c. 

the  evidence  was  giving  to  them^  there  came  fuch  a  tempefl  of  thunder 
and  lightning  that  fome  of  the  jury  departed  without  leave  of  the  juf^ 
ticeSf  (it  fcems  that  they  Jlood  open  in  thefrreet^)  and  a  juror  came 
into  a  houje  where  diverfe  /aid  to  him  that  he  take  care  what  he  didf 
for  the  matter  was  better  for  the  earl  of  Kent  than  for  the  bi/bop  § 
and  prayed  him  to  drink  with  them^  and  fo  he  did;  and  after  the 
tempefl  ceafed  the  jury  came  backy  and  no  challenge  taken  to  them, 
and  they  were  fent  into  an  inn,  and  when  they  were  agreed  to  giv 
their  verdifff  the  earl  of  Kent  frewed  this  matter  to  the  juftices,  Wi 
demanded  it  of  the  jury,  who  confeffed  it ;  and  it  was  demande 
If  they  were  agreed  in  their  verdi£l,  who  faid,  yes;  zndfouf 
for  the  bifrop.  And  the  juiiices  were  in  doubt  if  the  vcrdift  w 
good,  by  which  they  were  adjourned.  And  per  Woodc  J.  th 
TUTor  fhall  make  fine  ;  but  the  vcrdiS  ia  good  and  not  void.  Bi 
Banifter  J.  contra^  and  iixzt  jurors  are prifoners  till  tkey  have  givi 

8  the 
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^   their  verdiif ;  for  the  not  giving  of  the  evidence  is  not  materisJ^ 

for  if  no  evidence  was  gtven^  yet  they  Jball  give  their  verdiEtfor  tbi 

otie  party  or  the  other^  and  the  earl  has  not  farceafed  his  time  to 

(Hew  this  matter,  and  at  leaft  he  mayjbevj  it  amicus  euria  t  but 

,        Rede  contra ;  for  the  caufe  of  departure  was  lawful.     But  they 

/liall  make  fine  for  the  eating  and  drinking,  for  this  is  a  contempt, 

but  the  verdi^l  is  good  and  not  void  ;  for  he  who  gave  him  drink  i 

did  not  intreat  him  for  the  earl  of  K^ent,  and  alfo  the  verdift  is 

given  againft  the  earl,  but  contra  if  it  had  been  given  for  the 

earl.  Note  the  diverfity^  and  Davers  accordingly,  and  agreed  with 

Vavifor,  that  the  party  had  not  furceafed  his  time,  and-  alfo  that 

he  might  (hew  it  as  amicus  curiae  ^  and  Tremaile  agreed  with 

Rede  in  omnibus.     And  at  this  time  Prifot,  Hody  Ch«  Baron, 

and. Brian  contra,  who  held  the  taking  of  the  meat  and  drink 

before  that  they  were  agreed  fhall  make  the  verdid:  void,  not- 

withilanding  that  it  was  not  at  the  cofts  of  any  party;   but 

Fineux   contra,    and   that   the  verdi6i   is   good,  and   tnat   the 

juror  (hall  make  fine^  and  agreed  with  Rede  in  omnibus ;   and 

as  to  the  furceafing  of  che  time  &  amicus  curiae,  agreed  with 

E4!3  ]  Vavifor,    &  adjornatur.     And  fo  the  heji  opinion  "jfos^  that  fine 

^     Jball  be  made^  and  the  verdtSl  goody  and  not  void.     Br.  Verdid, 

pi.  19.  cites  14  H.  7.  29. 

26.  Where  two  triors  are  in  a  houfe^  and  one  of  them  drinks^ 
which  is  fhewn  to  the  juftices,  and  is  confefled,  htst  not  at  the 
eofis  rf  any  party^  their  verdi£l  is  good;  but  xhtj  Jball  make  fine ; 
per  Tremaile.     Br.  Verdift,  pi.  19.  cites  14  H.  7.  29. 

27.  In  aflife  the  inquefi  vfasfworn  upon  evidence,  and  departd 
from  the  bar,  and  all  eat  and  drank  together  before  that  they  communed 
^  their  verdiBy  and  after  they  communed  of  their  verdid,  and 

found  for  the  plaintiff }  and  this  matter  was  alleged  in  arreft  of 
judgment;  but  judgment  was  afterwards  given* for  the  plaintiffr 
Br.  Vcrdid,  pi.  102-  cites  29  H.  7.  3. 
!/*;>•  28.  It  was  faid  that^ir  necejftty  of  ficknefs  the  jury  might  take 

^ t^i!  '"^^^  ^"^  drink.     Br.  Vcrdift,  pi.  102.  cites  29  H.  7.   3. 

jwortiy  ts  juftrces  may  Aiffer  him  to  eat  and  dnnk,  and  this  at  his  ovm  coils,  or  at  the  cofts  of  the 
parties  irii^'erent)  but  not  at  the  cofit  of  the  one  party  m!j,  Br.  Jurors,  pi.  51.  cites  DoGt.  ScStad, 
kib,  a.  fc  126. 

29.  A  jury,  fwom  between  party  and  party,  may  tale  meat  and 
by  ajfcnt  of  the  juftices ;  and  othertv'tfe  not.  Br.  Jurors,  pl«  51-  cites 
Dod.  &  Stud.  lib.  2.  fol.  126. 
And.  18:  JO.  The  jury  being  withdrawn  after  evidence,  and  remaining 
Mwn7on  *  ^^"S  ^^^^  without  concluding  on  their  verdidk,  the  officers  who 
cafe,  ad-  attended  them  feeing  tlieir  delay,  fearched  them,  and  found  that 
judged  ac-  ^;„^  ^^ J  yj^^  ^^j  others  had  pippins  ;  which  being  moved  to  the 
beciufcthl.  Court,  they  were  exanuned  on  oath,  and  2  of  them  confejfed  tbet 
did  not  eat   they  had  eaten  figs  before  they  were  agreed  on  their  vefdi£t,  and  3 

^^rmcu^fe  ^^^fc^^^  ^^^^  ^^^y  ^^d  pippins,  but  did  not  eat  any  of  them,  and 
« wf^yvi/Vft  that  this  was  unknown  to  the  parties.  Thofe  who  had  eaten  were 
eft  be  par-  each  of  them  fined  5 1.  and  thofe  who  had  not  eaten^the  pippins  wcie 

'li' — I —  each  of  them  fined  40  s.    But  the  vcrdi£l  was,  upon  great  coil- 
^^  fidcratiOBi 
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Bdeiatlon,  and  upon  cotiference  with  the  other  judges  held  gpod.  pi-  <o4> 
U.  132.pl.  181.  C.B.  Hill. 30  Eliz.  Mounfon  v.  Weft.  |;C-  ^ 

not  appear.-^CtO.  £.  4S0.  pi.  14.  S.  C.  but  S.  P.  does  not  appear. •—•Poph.  1 10.  pU  7.  S.C.  but  S.  P* 
4oes  not  appear. — >— Gotdlb.  92.  pi-  5.  S.  C.  (siy s  IhAl  anotJber  buti  an  orar.ge^  but  he  tbat  had  tb« 
orange  fwort  tbjt  he  brought  it  oviyfor  tit  jmff,  and  thcrefvre  he  was  czcufed  j  and  that  after  thefe 
Matters  bad  been  moved  llcvcral  term.,  it  was  at  la(^  adjudged  a  good  verdi^.—- — So  where  three  of 
thejury  %vere  found  witii  fvi-ertmeais  in  their  pockets,  the  Court  held  that  w|)ether  they  had  eaten  or 
not,  they  weie  finable,  \t  being  a  very  great  mKdemeanor.  Godb.  353.  Trin.  ai  JtA*  Seij  T« 
FJayie. 

31.  Tht  pJawtif  d:cd  after  verdtSl  for  him,  and  upon  affidavit 
that  the  Juron  eat  at  the  plaintiff* s  charge,  the  Court,  upon  proving 
tfie  allegations,  fct  afide  the  verdi^l  \  nifi  caufa.  Freem.  Rep.  79. 
pi.  97.  Pafch.  1673.  ^"  C'  ^'  Bellamy  v.  Playor.  * 

(G.  g  2)  Vcrdia  quaflied  for  ill  Gefture  of  the  s«(G.g) 
Jury*  Carrying  with  tbcm^  or  receiving  Papers^  \U  pu  x>i 
\Sc.  not  given  in  Evidence*  *^' 

I.   iF  a  f growl  which  concerns  the  iffue,  and  does  mt  induce  any 
partiality,  b>  cafl  among  jurors  in  a  houfe,  this  fliall  not  make 
the  verdia  void.     Br.  V^cidid,  pi.  19.  cites  14  H.  7.  29.     Per 
Pavers.  • 

2.  In  cjedlment  after  the  evidence  was  given,  and  juft  as  the     [  454  ^ 
jury  were  going  from  the  bar,  tlic  folicitor  for  the  plaintiff  pri-  aRoU.  Rep. 
vatcly  gave  one  of  the  jury  fome  depofuions  taken  in  Chancery,  ^^^^^  ^^^' 
which  had  been  read  in  court  a  little  before  ;  upon  this,  when  HALt,s.C. 
the  jury  returned,  and  had  agreed  to  find  for  the  plaintiff,  this  ^ys>  the 
matter  was  moved,  and  thejury  were  examined,  whether  more  was  not"ord^» 
read  to  them  after  they  went  from  the  bar  than  before  in  open  court ;  new  venire, 
and  they  anfwereif  that  there  was  not.     Another  queftion  was,  tiiithiimat- 
how  they  were  inclined  to  find  before  the  depofitions  were  read  to  them  ;  »  re^o'd"of. 
they  anfwered,  fome  were  for  the  plaintiff,  and  others  for  the  — 2H.mit 
defendant.     Whereupon  the  folicitor  was  committed,   and  the  ^}'^'J^^'' 
vcrdiil  ordered  to  be  taken  de  bene  effe,.  and  the  whole  matter  .„j  f,y,^ ' 
to  be  recorded  after  the  verdi£k.    Palm.  325.  Mich.  20  Jac.  B.  R.  that  if  thw 

Hcylor  Y.Hall.  findagtfnA 

*  hiraonwhofe 

fart  the  copies  were  deliveicd,  the  verdid  is  good  $  otbcrwife  not  j  and  that  in  fucb  paft  the  Tcrdi^ 
Aailbo'^uaihed,  and  ■  new  venire  facias  returned. 

3.  The.  jury  being  charged  with  an.  ifliic  concerning  a  copy-  Keb.  844. 
liold,  afitcr  they  were  gone  from  the  bar  one  of  them  went  from  P'*'»5S.C 
the  refl,  and  returned  with  a  court^roll,  and  told  ihem  he  knew  how  ^^^  |25/* 
the  matter  was,  and  that  it  was  for  the  plaintiff:  upon  which  the  trial  wag 
pthers,  who  before  were  of  another  opinion,  Itp  the  matter  to  him;  V^^^* 
and  accordingly  there  was  a  verdiB  for  the  plaintiff.     And  for  this  _eire  he  men  < 
mifbchaviour  a  new  trial  wa$  granted.  Sid.  235.  Mich.  16  Car.  2.  (i'>"s  <«««« 
Goodman  v.  Codrington.  inconeifcat. 

4.  The  jury  took  with  them  a  map  ef  the  psrmifes  out  of  court, 
«nd  for  that  reafon  the  TerdiA  was  fet  afide.  Cited  Arg.  Ld. 
Raysn.  Rep.  148.  in  cafe  of  the  Kjng  y.  Bviu^bxt^  as  tbe  La- 

Vol.  £20.  Kk  M 
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DT  JOY*s  cafe.     But  Holt  Ch.  J.  faid,  that  in  that  cafe  the  map 
which  the  jury  took  with  them  was  evidence  only  on  one  fidc^ 
and  therefore  finding  a  verdift  accordingly,  it  was  fct  afide. 
12M0d.n1.       5,  In  an  information  for  extortion,  the  jury  took  with  them 

s!  P.  d^t  ^^^^  ^^  ^^^"^^  ^^  ^^^^^  ^f  ^^^  common-councily  relating  to  ftalls  in 

not  appear.  Ncwgafe-market,  without  leave  of  the  Court,  or  confent  of  the 

--a  balk,  parties.    Holt  Ch.  J.  faid  this  was  irregular ;  but  the  matter  of  the 

S^c.^ac-'  ^'^^^^  ^^^^Z  evidence  on  both  ftdes^  it  would  not  fet  afide  the  verdifb. 

cordiDgiy.  Ld.  Raym.  Rep.  148.  Hill.   8  &  9  W.  3.    The  King  v.  Burdett. 

(G.  g.  3)  Verdia  quaflied  for  ill  Gefture  of  the 
Jury.  Cajling  Lots^  Sff^.  to  determine  how  they 
fhould  give  their  VerdiEl. 

a  Lev.  ii9»  I.  A  Jury,  being  divided  in  opinion,  threw  dice  for  a  privy  vcr- 
Kin'  vT  ^^   ^\Qi%   which  they  (land  to  afterwards,    without  having 

Ld.  Fiw-  any  conference  together  afterwards.  The  Court  feriatim  deli- 
«rater,S.c.  vered  their  opinion  for  a  new  trial.  Freem.  Rep.  414.  pi.  549. 
s?c^  cfter  ^^^^-  *^7S-  ^^^^  Fitzwater's  cafe. 

Comyns^s  Rep.  525.  pi.  216.  Fafch.  9  Geo.  1.  C.  D.  in  cafe  of  Phillips  v.  Fowles,  where  the 
jury  calts  lots,  which  falling  in  Favour  of  the  plaintift*>  ver<lid|Miiras  given  for  him.  [But  it  Teems  not 
clearly  reported.]— Barnes's  Notes  in  C.  B.  311.  Pafch.  8  ueo.  2.  fays  th^verdi^  was  fetafideby 

the  opinion  of  3  juftices  j  but  Fortefcue  J.  contra. 

• 

2.  After  a  verdift  for  the  plaintiff,  it  was  moved  to  fet  it  afide» 
upon  affidavit  that  the  jury  gave  their  verdift  by  tqffing  up  of  ajix^ 

C  455  ]  P^f^^^i  if  P^^^y  fi^  the  plaintiff ;  if  crofsy  for  the  defendant ;  and  the 
chance  being  for  the  plaintiff,  they  all  agreed  to  find  for  him. 
Accordingly  the  verdid:  was  fet  afide ;  and  the  jury  being  of 
Northumberland,  were  ordered  to  attend  the  next  term,  unlefs 
caufe.     1  Jones,  83.  Mich.  29  Car.  2.  Fry  v,  Hordy. 

3.  The  jurors,  upon  differing  in  opinion,  agreed  to  be  deter- 
mined by  huflling  halfpence  in  a  hat ;  if  the  major  part  came  up 
heads,  the  verdift  was  to  be  for  the  defendant.  But  this  matter 
not  appearing  upon  the  oath  of  any  of  the  jurors,  but  by  affidavit 
that  two  of  them  had  confeffed  the  fame  ^  the  Court  upon  the  firft  mo- 
tion, ordered  the  entry  of  final  judgment  to  be  ftaid  for  a  few 
days  only,  to  give  the  plaintiff  an  opportunity  to  procure  affidavits 
from  fome  of  the  jurors  j  but  it  afterwards  appearing  that  the 
jurors  were  fearful  to  make  affidavits  whentby  to  accufe  thcm- 
felves,  the  Court  enlarged  the  rule  till  next  term.  Barnes's 
Notes  in  C.B.  31  Si  316.  Mich,  8  Geo.  2.  Ban  v.  ScXmes  and 
others. 

(G.  g.  4)    Verdidy&Z  aftde.    For  what,  and  in  what 

Cafes.  * 

It  WIS  mov-  I-  jF  a  party  gives  money  to  a  Jury  who  pafs  againfi  him^  yet  the 
ed  inancft  -/  yerdifl  is  good  \  contra  if  it  hadpaffedfor  him  /  perDavers. 
^judgment  3^^  Vcrdia,  pL  19.  cites  14  H.  7.  29. 

plaintiff's  JolmtiTf  afler  the  charge  given,  aod  before  theverdid,  govt  fimt  (f  tbe  jiircrs  mtney^  ami 

&  this 
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« 

tMs  Wng  proTtd  by  the  oath  of  2  witnc/T-s,  the  verdiA  was  fet  adde  by  2  judges ;  Wray  contra. 
Le.  18.  pi.  21.  Pafch.  26  Eiiz.  B.  R.  Smith  v.  Pcaze. 

But  the  plaintiff  ard  deferdunt  may  (by  agreement  between  them)  give  man^y  equally  to  the  jury  to 
th/ray  their  charges,  lobert  the  tngi  is  put  cff,  they  by  that  means  be'nig  forced  to  ttay  longer  in  town 
than  they  expe^ed,  (Mich.  1649.  ^*  ^-)  ^^^  ^  doing  this  the  jury  caanoc  be  intended  to  b**  made  more 
favourable  to  one  paity  than  the  other.  So  likewlfe  they  do  where  th^re  is  a  I'tew,  and  alfo  give  them 
z  treat  at  equal  cbjrges,     L.  1'.  R.  49.  tit.  Agreement. 

2.  If  a  great  tempejl  happens y  the  jury  may  depart  from  the  place  Br.  Jurors, 
where  they  are  to  confider  of  their  verdift;  per  Rede,  Davers,  pi'i3«c»tct 
and  Tremailc.     Br.  Verdi£l,  pi.  19.  cites  14  H.  7.  29.  ^*    ' 

3.  &o  \l  a  fudden  affray  happens.     Br.  Verdifib,  pi.  19.   cites  Br.  Juron, 
14  H.  7.  29.    per  Rede,  Davers,  and  Tremaile.  pi.ij.dtea 

4.  ^0  if  ihe  houfeht  upon  the  point  of  falling,    Br.  Verdift,  pi.  19.  Br.  Jurort,  . 
cites  14  H.  7.  29.  Per  Rede,  Davers,  and  Tremaile.  s.'c^Brook 

fays  the  fame  law  feems  to  be  tfjire  upon  the  houfis. 

5.  At  nifi  ptius  ^  juror  tvas  challenged  and  ivithdrawn,  andzhcr-  ^  H.  Hlft. 
wards  'went  out  luith  thejury^  and  flayed  with  them  above  half  an  hour,      '    '  ^^^^ 

.  And  by  Crokc.  and  Doderidge,  mis  act  fhall  not  fet  ^ide  the  ver-  s.  c.  That 
dift,  unlefs  it  can  be  proved  that  they  had  new  evidence  given  if  the  juror 
after  they  went  out  of  Court ;  but  it  is  a  mifdemeanour  in  him  ^'j.rcr^^ 
who  was  challenged  and  punifhable. .    2  Roll.  Rep.  85.  Pafch.  adwfesncr 
1 7  Jac.  B.  R.  Parke's  cafe.  '^'''f',  '^"« 

'  •'  •  to  find  J  or 

that  party  f',r  ^vhom  the  verdlQ  is  g'fvcftf   the  terdlft   is  good,    but  he  fhall  be  fined  for  bit 
mifdemeanor. 

6.  Gould  J.  faid,  no  cafe  could  be  inftanced  where  a  verdift  [  45(J  3 
Was  fet  afide,  where  therfc  had  been  a  defence  and  full  evidence^  ex- 
cept it  were  for  matter  difcovered  after  the  trial,      1 2  Mod.  584. 
Mich.  13  W.  3.  in  cafe  of  Watfon  v.  Sutton. 

7.  A  verdifl:  by  v/hich  the  defendant  was  acquitted  in  a  crimi^ 
nalcaufej  cannot  htfttajide;  per  Cur.  8  Mod.  202.  Mich.  10  Geo. 
the  King  v.  Brecknock  Corporation. 

8.  In  cafe  upon  fcveral  promifes,  the  firfi  cou?it  in  the  ijfue  booh 
alleged  that  plaintiff  was  indebted  to  plaintiff y  and  in  the  record  of 
nifi  prius  the  miftake  was  reHified  without  proper  leave ;  and  it  was 
alleged  that  defendant  was  indebted  to  plaintiff.  The  parties  names 
were  rightly  placed  in  the  remainder  of  the  firfl  county  and  in  all  the 
ether  counts.  The  Court  held  the  variance  not  material  to  the  point 
in  iflue,  and  therefore  refufed  to  fet  afide  the  verdift.  Barnes's 
Notes  in  C.  B.  331.  Mich.  10  Geo.  2.  Johns  v.  Smith,  cites  Daniel 
V.  Mears  in  this  court,  Mich.  5  Geo.  2. 

9.  Rule  was  made  to  ihew  caufe  why  the  verdift  fhould  not  be  Rep.  of 
fet  afide,  the  (et  JimiliterJ  being  left  out  in  the  iffue  deliveredy  but  P«<^«  ia 
inferted  in  the  record  of  nift  prius.     It  was. infilled  for  the  plaintiff  ^'^  acc^Jd- 

that  it  was  amendable;  but  the  Court  were  of  opinion  that  no  ingiy 

ftatute  of  jeofails  extends  to  it;  that  it  is  a  material  variance,  and  ?•  **•  B«c 
therefore  the  rule  was  made  abfolute,  defendant  having  relied  up-  |h3t^t*he'dc- 
on  the  variance,  and  made  no  defence  upon  the  trial ;  but  by  con-  fendant's 
fent  the  caufe  to  be  tried  the  fitting  after  term.     Barnes's  Notes  co^n^c*  at 
in  C.  B.  329.  Trin.  7  &  8  Geo.  2.  Rye  v.  Croflrnan.  bado'bjlaed 

to  the  evidence  given  by  plaintiff  in  point  of  law,  (which  if  making  defence,)  though  he  di^not  crofs- 
mtMmofip  the  rule  was  difcharged.  Barnes's  Notes  in  C.  B.  326,  327.  £aft,  iz  Geo.  a.  Grave  v.  CUff» 

K  k  2  ^  10.  An 
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10.  An  a£lion  was  brought  by  the  indorfee  itpon  a  promiffirj 
noUj^-xci^  in  the  iflue  delivered  the  name  cfthe  indorfor  vans  otmtted 
thus,  (be  the /aid  indorfed)  and  not  (he  the  faid  A.  indorfed.)  In 
the  record  of  nifi  prius  the  indorfor's  name  was  inferted.  Defen* 
dant  made  no  defence  upon  the  trial,  bnt  infifted-  that  this  was  a 
material  variance ;  and  the  verdi£l,  on  hearing  counfel  on  both 
(ides,  was  fet  aiide.  Barnes's  Notes  in  C.  B.  330.  Eaft.  8  Geo.  2. 
Wreathock  v.  Bingham. 

11.  After  the  verdift  fummcd  up  in  the  forenoon,  the  jurjr  re- 
tired tb  confider  of  their  verdid.  Before  the  rifing  of  the  Court, 
they  came  into  court,  attended  by  the  bailiff^  to  aik  a  queftion  \ 
which  was  anfwered,  and  they  were  fent  back.  At  the  fitting  of 
the  Court  in  the  afternoon,  the  judge  was  informed ^^^  oftheju^ 
rymen  (2  or  3)  were  in  court;  whereupon  being  ajked  by  him  nvbat 
they  did  therey  anfwered  they  could  not  agree,  and  werj  thereupon 
fint  bach  to  their  fellows ;  and  afterwards  a  verdid  was  brought  in 

for  the  plaintiff.  The  judge  did  not  certify  the  verdid  to  be  con- 
trary to  evidence ;  and  the  Courf  was  of  opinion  that  this  was  a 
mi/hehavtour  in  the  jury,  for  which  they  arefineahle,  but  not  a  fuffi- 
cient  caufe  to  fet  afide  the  verdiH ;  for  the  plaintiff  was  not  in 
fault.  Barnes's  Notes  in  C.  B.  320.  Mich.  9  Geo.  2.  Lord  St.  John 
V.  Abbot. 

I  a.  In  the  declaration  the  plaintiff  waS  called  John  John  Shorter^ 
and  in  the  iffue  delivered  to  the  defendant,  plaintiff  was  called 
John  Shorter.  But  -the  Court  refufed  to  fet  afide  the  verdidj 
thqugh  it  was  infifted  that  the  variance  was  material,  and  that  no 
defence  was  made  on  the  trial.  Barnes's  Notes  in  C.  B»  330*  HilL 
9  Geo.  z.  Shorter  v.  Helbutt. 

[457] 

tab)7.3.  (H.  g)     Judgment  arretted.     At  mbat  TimtitJhaU 
rf "  *'•*•  ie  pleaded  in  Arrejl  of  yudgment. 

Judgment  -*  *^        J     U        O 

(CI  a). 

Ck>.e.  179.  [i.  |N  an  a£tion  upon  the  cafe  upon  an  affumpftt,  if  the  parties  A- 
pl.  I  a.  S.c.  1  mur,  and  it  is  adjudged  for  the  plaintiff ,  upon  which  a  writ 

is  awarded  to  inquire  of  damages ;  at  the  day  of  the  return  of  it,  the 
defendant  may  (hew  any  matter  in  arreft  of  judgment ;  for  the 
judgment  is  not  complete  till  the  laft  judgment;  for  the  firft 
is  but  an  award.  P.  32  El.  B.  R.  between  Wolman  *hxij>  Tyb  ad- 
judged.] 

2.  In  eje£lment,  after  verdi£b  for  the  defendant  it  appeared 
that  3  of  the  jurors  had  fweetmeats  in  their  pockets,  and  diofe  3 
were  for  tlie  plaintiff  till  they  were  fearchedy  and  the  fweetmeats 
found  upon  them,  and  then  agreed  with  the  other  9,  and  found  for 
the  defendant.  But  this  being  moved  after^e  jury  were  discharg- 
ed, and  the  Court  not  knowin?  which  3  to  fend  for,  and  beeaufe 
the  9  brought  over  the  3  to  their  opinion,  they  would  not  ftay  the 
judgment  5  but  if  the  3  had  brought  over  the  9,  it  would  have  been 
caufe  to  ftay  the  judgments  Godb.J53»  pl»448.  Trin.  2ijac«. 
B.  R.  Sely  v.  Flayle* 

3.  The 
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3*  .The*G>urt  will  not  allow  a  motion  in  arreft  of  judgment  //// 
the  pUt^oll  is  made  upf  and  the  verdict  there  entered  of  record.  Gilb. 
Hift.  ofC.B.38. 

4.'  If  the  count  be  in  fubftance  variant  from  the  writ,  the  defen* 
dant  inajjhew  it  ahy  time  in  arreft  of  judgment ,  becaufc  the  Court 
has  no  authority  to  proceed  in  a  matter  of  fubftance  different  from 
the  original.     Gilb.  Hifl.  of  C.  B.  41.  t 

5.  The  Court  declared  that  for  the  faturc  they  would  never 
make  a  jule  to  ftay  judgment  upon  a  motion  in  arreft  the  loft  day 
of  a  term,  without  notice,  Barnes's  Note#  in  C«  B,  170.  Trin.  7  & 
8  Geo.  2.  Camp  qui  tan^  &c.  v.  Gale. 

6.  After  a  motion  in  arreft  of  judgment,  and  pending  the  con-  l^ep.  of 
fideration  of  the  Court,  it  being  difclofed  to  the  defendant  by  2  of  c!  b!  I'i, 
the  jurors,  that  they  and  their  fellows  being'  divided  in  opinion,  Mich.  9 

-had  determined  their  verdi£l  by  cafting  lots.     The  defendant  mov-  Geo.  ».-*• 
cd  to  fet  afide  the  vcrdift,  upon  an  c^davit  of  the  fad  made  by  the  R^^^^f^. 
%  jurors i  and  upon  hearing  counfel  on  both  iides,  the  queftion  pi.aiS.S.C. 
was,  whether  after  a  motion  in  arrefl  of  judgment^  defendant  in  this 
cafe  could  m&ve  to  fet  aftde  the  verdiB.     And  the  Ld.  Ch.  J.  Den- 
ton J.  and  Comyns  J.  were  of  opinion,  that  though  this  motion 
feems  out  of  time  by  the  general  .rule  of  practice,  yet  as  it  is 
founded  upon  a  matter  difclofed  to  the  defendant  after  the  mo- 
tion in  arreft  of  judgment,  and  is  laaA^  before  judgment  pro- 
nounced, the  Court  muft  receive  it;  and  the  fa£t  as  to  the  jurors 
determining  by  chance,  being  undifputed,  the  verdifi  was  fet  aftde. 
(Fortefcue  J.  contra.)  Barnes's  Notes  in  C.  B.  321.  Baft.  8  Geo.  2. 
•Philips  v.  Fowler.  • 

[458  j 

(I.  g)     Judgment  arretted.     What  Jkall  be  good  Flea  sccm. 

in  Arreft  of  Judgment.  g^T' 


.[i.    \  Man  inay  plead  fuch  thing  in  arreft  of  judgment  after  a  s.  p.  cilb. 
-^  ▼erdi£i,  as  will  make  error  if  judgment  be  given.]  ^'f '  ^'  f  * 

And.  Ibtd.  pag.  55.  fays,  if  the  declaration  be  not  a  fufficient  foundation  to  give  judgment,  this  majT 
be  moved  in  arreft  after  Terdid,  becdafe  judgment  cannot  be  given,  when  it  appears  ihat  though  the 
fi£t  be  found  for  the  piaintitTy  yet  he  has  not  fufficient  caufe  of  action. 


[2.  If  debt  be  brought  againft  an  executor  upon  a  ftmple  contraB 
made  by  teftator^  if  defendant  will  not  take  advantage  of  it  to  abate 
the  writ,  becaufe  he  is  not  chargeable  upon  (imple  contrafb,  but 
pleads  otlnr  mattery  which  is  found  againft  Inm  /  this  ihali  not  be 
good  matter  in  arreft  of  judgment.  lo  H.  6.  25.  faid  to  be  ad- 
judged.] 

(3*  iSo  it  is  in  debt  againft  the  executor  upon  arrearages  of  ac* 
cobnt,  where  he  is  not  chargeable.     10  H.  6.  25.] 

4.  In  aBion  by  the   mafter  for  battery  of  nu  fervant  ad  dam^  0\\h.Hi^m 
Hum,    verdiil  was  given  for  the  plaintiff.     But  becaufe  the  de-  fl^'^hlt  if 
tlaration  ^iJ  not  fay  per  quod  fervitium  ami/it ,  for  that  reafon  the  any  thing 
rule  of  Court  was,  quodquerens  nil  capiat,  &c.  Bulft.  17  V  Trin,  eflcntiaito 

A  1*^     A«^«  '  ^  I  r       '  /,J  the  plain- 

pJa^Anon.  tiff'.aaion 

Ik  aot%e  forth,  there,  though  the  verdlft  be  found  fox  him,  he  cuMt  have  judgment,  becauie  if  tb$ 

&k  3  eJI'entlat 
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«  ,  * 

gfferstlal  part  tf  the  declaration  U  not  put  in  l^ue,  thtverdiB  can  have  no  relation  to  it ;  an<Lif  it  had  been 

put  in  ifTue,  ii  .might  have  been  found  falfe.     And  fuch  matter,  as  the  foundation  of  the  affhn  nue 

being  aUe?ed,  there  n  no  grour.d  f.r  the  judgment  j  as  if  an  action  of  trefpafs  be  brought  b|^a  maflcTy 

for  the  anfauiting  and  beaiiog  of  his  fccvanty  and  does  not  fay  per  quod  fcrvitium  amifity  this  is  iU 

after  verdidt. 

5.  In  ejecimenty  &c.  the.  defendant //fa^/^r//  that  JV*  was/dfidtn 
fee^  and  leafed  to  the  defendant ;  and  that  he  entered  and  *was  poffeffed 

s  till  the  I'ffor  of  the  pikintiff  diffeifed  him ;  and  being  fofeifed  by  diffeilin, 
made  the  leafe  to  the  plaintiff .^  and  that  the  defendant  re^enteredy  and 
ejeEled  him.  The  plaintiff  replied  that  his  leffor  tvas  feifed  in  fee,  and 
leafed  to  him,  abfque  hoc  fkat  he  diffeifed  the  defendant.  The  plain- 
tiff had  a  verdiift.  It  was  objected  that  this  was  a  vain  iffue,  and 
a  mif-trial,  becaufe  it  appears  by  the  defendant's  plra,  that  he  'was 
only  poffeffed  as  a  leffeefor  years ^  andfo  could  not  be  diffeifed.  But  ad- 
judged, that  though  the  defendant's  plea  is  bad,  and  the  plaintiff 
might  have  demurred,  yet  he  himfelf  (hall  take  no  advantage  of 
his  own  ill  plea;  and  therefore,  though  the  iffue  is  joined  upon 
this  falfe  and  vain  allegation,  it  being  found  by  the  jury  that  tlic 
leffor  of  the  plaintiff  did  not  diffeife  the  defendant,  judgment  (hall 
be  for  the  plaintiff  upon  this  verdict,  becaufe  it  well  ftands  witk 
the  law  \  but  if  it  had  been  found  for  the  defendant  that  he  nvas  diffeife 
ed^  he  fhotild  never  have  judgment,  Cro.  J.  678.  pi.  15.  Mich.  2  Jac. 
Johns  V.  Ridlcr. 

6.  If  declaration  be  pari  luell,  and  part  illy  it  fhall  be  good  for 
that  which  is  well  declared  of:  but  if  writ  of  inquiry  be  execuud 
for  the  whole y  or  if  intire  damages  be  given y  it  is  good  caufe  to  i\ : y 
judgment.   12  Mod.  5.  Pafch.  3  W.  &  M.  Anon,  cites  1  Vent.  27- 

7.  When  the  recital  of  the  writ  and  the  count  itfelf  were  enter rd 
on  recordy  ,if  there  were  any  material  variance y  the  defendant  might 
take  advantage  of  it,  not  only  by  way  of  plea,  but  by  motion  ia 
arreft  of  judgment  after  the  vcrdift,  or  by  a  writ  of  error,  becaufe 
the  writ  behig  the  foundation  and  warrant  of  the  whole  proceed- 

[  459  ]  *"g5>  *^  ^^  plaintiff  did  not  purfue  it  by  his  count,  there  was  no 
authority  to  the  court  to  proceed  in  fuch  cafes.     Gilb.  Hift.  of 

C.  B.  42,  43- 

8.  Upon  a  demurrery  it  was  agreed  arguendo,  that  if  any  of  the 

counts  are  good,  the  Court  will  give  judgment  for  the  plaintiff^ 
but  where  a  general  verdiB  is  given,  one  defeElive  count  vitiates  the 
whole.  2  Barnard.  Rep.  in  B.  R.  384.  Hill.  7  Geo.  2.  in  cafe  of 
Cock  V.  Vivian. 


a  , 

(I.  g,  2)    Judgment  arrefted.   What  ^2i}\h^  intendcdr^ 
&c.   After  a  VerdiEt  to  make  good  the  yudgment. 

S.C.  Cited    I.   ll^  covenaftt for  not  offering  an  advowfony  whereof  the  dcfend- 

tt?  *tvt'  ^"^  ^^^  ^  ^^'^"^  ^^^  years,  to  the  plaiittff  before  he  granted  it  /• 

faid  that  %  ^*  iffue  Was  joined  upon  non  concefftty  and  found  quod  concejfk* 

there  of  ne-  Jt  was  movcd  in  arreft  of  judgment,  that  it  is  not  alleged  that 

ccffity  the  ^^  errant  on  which  the  iffue  was  joined  was  by  deed,  and  fo  qd 

verdiftmuft  y        ^-^       rr  1        -n    .  •  1     11     i        •  ^  1  i         t         ^^ 

heip.becaufc  bicach  affigncd,    But  It  was  held  that  it  was  averred  by  the  ver- 
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dift  ;  for  now  it  being  a  perfeft  grant,  it  Jhall  he  infolded  thai  a  a  grant  of  a 
deed  wasjhenvn.     Hutt.  54.  Lightfoot  v.  Brightman.  alle°?d*"'^ 

which  in  its  (iwn  nature  could  not  be  granted  without  deed,   unlefs  the  jury  had  fbgnd  the  deed 
^ey  couid  have  fourjJ  no  grant  at  all.     10  Mod.  30:.  in  cafe  of  Mufton  v.  Vateman. 

a.  PlaintiiF  declared  that  he  had  paid  the  money  due  on  r  hill  Lutw.  %^6. 
of  exchange^  but  did  not  fay  to  ivhom  he  paid  it y  tuhether  to  the  loft  ^O'^*  Liw- 
indarfee  to  whom  alone  it  was  due,,  (there  being  feveral  indorfees  ;)  J,1tTTi*"' 
and  therefore  it  was  objcfted  that  it  might  be  paid  to  another,  s.  c.   and 
and  fo  the  defendant  ftill  liable.     But  per  Cur,  after  a  verdidJ,  as  j«^ifment. 
in  this  cafe,  it  (liall  be  intended  that  the  money  was  paid  to  the  pou«fen 
right  party y  efpecially  (ince  it  is  laid  to  be  paid  ex  parte  of  the  plain^  Ch.J.  hs* 
t'^y  which  could  not  be  if  it  had  been  paid  to  a  ftranger.     And  ^^*otc. 
Id  a  judgment  in  B.  R.  affirmed.      Carth.  129.  Pafch.  2  W.  &  M. 
in  the  Exchequer-chamber,  Bij^netti  v.  Lewcn. 

3.  Where  in  a  declaration  there  are  matters^  infenfibly  ex-  Show.  144. 
prefled,  and  other  matters  fenfibly  exprefled,  and  a  vcrdift  and  S.C.&S.P. 
damages  given  for  the  plaintiff,  thofe  damages  Jhall  be  intended  to 

h^  given  for  that  which  is  well  laid.  Carth.  13 1.  Pafch.  2  W»  &  M. 
Nightingale  and  Fowles  v.  Bridges. 

4,  If  damages  are  given  in  trefpafs  of  battery^  which  was  de-^ 
dared  of  as  a  time  not  yet  come^  it  is  the  fame  thing  as  if- no  time 
had  been  alleged  ;  and  after  verdi£t  it  ihall  be  intended  that  an^^ 
other  time  was  proved.  2  Salk.  662.  pi.  3.  Mich.  8  W.  3.  B.  I^. 
A£ion  v.  Eels. 


r  4<fo  3 

See  tit. 
Judgment 


(K,  g)     Judgment  arrefted.    JVl^al  Tbing  may  arrejl 

a  Judgment.  (Ca) 

[l.       A  Matter  may  be  alleged  to  arreft  a  judgment  which  appears  . 
-^  ill  by  the  record  itfelf      12  H.  4.  24.  j 
[2.  But  a  man  can  mA  allege  a  matter  in  fgEi  to  arreft  a  judg-  Matter  of 
ment  which  does  not  appear  in  the  record'^  becaufe  the  parties  cannot  ^^^  '* Z*'^' 
try  the  iffue.     1 2  H.  4.  24.]  ^tefver- 

pii6t,  but  a  'wrh  cf  error  rrvft  he  h ought,     Arj.  and  not  denied,    x  i  Mod.  136.  pi,  a.  Mich.  6  Anna?, 
B.  R.     Falmouth  v.  Strode. 

[3.  As  it  is  not  a  good  plea  to  arreft  a  judgment  that  a  juror     • 
was  challenged,  and  that  after  a  man  upon  the  tales  bearing  the  fame 
name  was  fworn,  becaufe  it  cannot  appear  to  the  court  that  he  is 
the  fame  perfon,  without  alleging  by  matter  in  fadi  that  he  is  the 
fame  perfon.     12H.  4.  24.  b.] 

[4.  After  a  verdift  for  the  plaintiff,  the  defendant  cannot  fay  f*  ^^^  '^ 
in  arreft  of  judgment,  that  his  attorney  had  not  any  warrant  in  Fol.  717, 
courty  becaufe  it  may  be  that  the  warrant  was  delivered  to  a  juf- 
tice  of  the  court  who  has  not  yet  delivered  it  to  the  clerk  of  the 
warrants,  or  it  may  be  that  he  was  made  his  attorney  by  writ, 
19H.6,  7.  adjudged,  Dubitatur,  iiH.4.  44.  Contra  14H.4.  16. 
Curia.J 

K  k  4  sQc. 


^ 
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5.  QJiad  judgment  in  an  aftion  upon  the  cafe  at  the  aflifes^ 
and  damages  were  given  to  him  to  30 1.  It  was  moved  in  arreft 
of  judgment,  that  the  venire  facias  was  de  duodecimo  and  that  one 
of  them  did  not  appear y  fo  as  there  was  one  taken  de  circumflantihus  / 
and  the  entry  in  the  roll  weu^  that  the  faid  juror  exaifus  venitj  hut 
the  word  juraius  was  omitted^  and  for  that  caufe  the  judgment 
was  flayed.  Godb,  177.  pi.  246.  Pafch.  8  Jac.  in'C.B.  Qood't 
cafe. 

6.  Trefpafs  for  battery  and  falfe  imprifonment  onfuch  a  day  and 
place  J  the  defendant  jufiified  on  another  day  and  place  by  virtue  offl 
writ,  &c.  and  traverfed  that  he  was  guilty  cditer  vel  alio  modo^  or  at 
another  place ;  upon  which  iffue  was  joined,  and  the  plaintiff  had 
a.  verdiA  i  but  the  judgment  was  arreiled,  and  a  repleader 
awarded  for  the  badnefs  and  incergiinty  of  the  ifliie.  2  Lev.  164. 
Hill.  "^7  &  28  Car.  2.  B.  R.   Maftcrs  v.  Wood. 

7.  It  was  found  by  verdift,  that  a  warrant  of  attorney  W2sforgedy 
and  judgment  entered  according  to  it  was  fet  afide  upon  motion. 

12  Mo(^.  3 1 8.  Mich.  1 1  W.  3.  Worley  v.  

8.  Debt  upon  an  award,  the  defendant  fets  forth  a  void  awards 
and  pleads  performance',  the  plaintiff  joins  iffue  upon  the  perform- 
ance i  verdi&  for  the  plaintidF.  And  moved  this  in  arrefl  of 
judgment,  and  judgment  thereupon  arretted.  12  Mod.  635.  HilL 

13  W.  3.  Anon. 

9.  If  there  be  nofirfficient  certainty  in  that  which  is  the  pji  (^the 
aBion^  thefc  is  no  foundation  for  a  verdift  j  for  it  cannot  appear 
whether  the  damages  given  by  the  jury  be  proportionable  to  the 
demand,  or  whether  it  be  extravagant  and  excef&ve^  and  fo  there 
would  be  no  power  to  attaint  the  jurv  if  they  gave  an  ill  verdid, 
and  if  no  verdi£l  can  be  given  on  fucn  improper  aUegation,  there 
can  be  no  judgment.     G.  Hifl.  of  C.  B.  98. 

So  where  lo.  TYit  copy  of  the  iffue  delivered  concluded  ^  prddiihis  querent 

i^t  defend-  finiliter^  whereas  it  ought  to  have  concluded  &  prxdi^us  /&• 
waiV/«-r«/  fendens^  &c.  the  Court  faid,  that  let  it  be  ever  fo  immaterial  a 
in  thefafer^  midakc,  it  is  irregular  \  and  as  it  is  in  the  copy  of  the  iflue,  we 
book^tnyAn  ^^^  (t^y  ^i^g  judgment  upon  •  it.  i  Barnjird.  Rep.  in  B.  R.  c8- 
^frnd^f  tii    Tnn.  2  Geo.  2.  ocnmpfhaw  v.  rro6tor. 

fUlntff'%,  . 

but  in  the  record  the  pUintiflf't  name  was  inferted,  and  the  iflTue  properly  joined  $  it  waa  moved  to 
Ui  afidt  the  vcr/.ift  for  that  reafon ;  but  2  iflues  being  joined,  and  a  general  Tcrdi^k  fooiad  for  the 
plaint! flr,  dhe  Court  lefufcd  to  make  any  rule.  Barnes's  Notes  in  C.  B.  3x9.  Eafter  6  Geo.  1.  Thump- 
fon  V.  Simmons. 

Rep.  of  II.  In  trover y   defendant  pleaded  non  affumpfit^  and  thereupon 

Piaa.  in  iflue  was  joined,  and  plaintiff  obtained  a  verdift.  It  was  moved 
Pach.'i^  for  dciendant  in  arrefl  of  judgment,  and  the  Court  made  a  rule 
Geo.  2.  fays  to  flay  the  entry  of  final  judgment,  till  caufe  (hewn  by  the 
the  iOue  be-  plaintiff.    Barnes's  Notes  in  C.  B.  3 16.  Mich.  8  Geo.  2.  NoUc  t. 

nii.Tu'S^"'  Lancafler. 

ttent  was  fet  afivie  and  a  t«pleader  ordered* 


..aid 
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(K.  g«  2)     Variance  between  Verdi9  and  Declaration,  seeMH-a*. 

\\.  |F  the  nuords  ill  aAion  upon  the  cafe  left  out  of  the  declara*  Seeinfri, 
^     •■■  tion  make  a  material  variance  from  the  words  found  by  the  ?'•  »S'*'^ 
rerdi&y  the  adion  Ihall  abate.     My  Reports,  14  Ja.  Sir  J;  Six>- 
MAN  AND  Mayo,  per  Curiam.]     ^ 

[2.  &  if  more  be  put  in  the  declaratfon  than  is  found  by  the  ver« 
di^9  if  it  be  material  the  a^ion  ihall  abate.  My  Reports,  14  Ja* 
Curia.] 

{3.  If  a  man  brings  ad  ion  upon  the  cafe  for  faying,  thou  pro^ 
cured/}  ^  or  \o  of  thy  neighbours  to  perjure  themf elves ^  and  the  jury 
find  that  he  faid,  tlxu  hajl  caufei  8  or  iO|  f5^«  this  is  a  material 
Variance  \  for  he  may  be  a  remote  caufe,  that  is  to  fay,  caufa  fine 
qua  non,  without  procurement.  M.  4  Ja.  B.  R.  between  Fenn 
AND  Mutton,  by  Tanficld.] 

[4.  If  there  be  a  variance  between  the  verdift  and  the  declara-  Roll.  R^. 
tion  in  an  a£iion  en  the  cafe  for  wordsy  either  by  tvay  offurplus  or  4a8.  s.  P. 
d^feEl  in  the  declaration,  yet  if  this  matter  of  the  variance  be  not  S^ee  ia*^* 
material  in  the  extenuation  of  the  aBion  or  damages^  the  a^ion  will  pi- 15-  S.C. 
lie  notwithftanding  tl!e  variancel      My  Reports,   14  Ja.  Sir  J.  T^'^gg 
•  SiDNAM  AGAINST  M ATO,  per  Curiam.  And  fo  between  f  Bough-  Tnof  45 
ton  and  the  Bishop  of  Coventry  and  Lichfield.]  bUs-  s.c. 

—Mo.  141* 
pi.  283.     Broughton*s  cafe,  S.  C  S.  C.   cited  Cro.  £.  1 92.-7— S.  C.  cited  Roll.  R^.  428* 

in  cafe  of  Sidium  t.  Mayo. 

[5,  As  if  the  declaration  be  that  the  defendant  faid  that  the  After  great 
plaintiflF  is  Tiflrong  thief  and  the  verdift  find  that  he  faid  that  he  **?^^*?. 
iras  a  thief ^  jret  the  aSion  lies  \  for  the  word  ilrong  is  not  mate-  Ldgnent  to 

ial.      D.  6E.  6.  75*  ^^O  •  recover  up. 

oq  the  Cftid 

terdid.-   D.  75.  pi.  22.  Mich.  6  E.  6.  Burges  t.  Warenford.^— Dal.  9.  pi.  7.  7  E.  6.  S.  C.^— m 
%m  C.  cittd  Roll.  Rep.  423.  and  that  it  was  adjudged  no  variance,  hecaufe  it  was  not  material* 

[6.  Zo  if  declaration  be  that  the  defendant  faid,  I  fay^  iffc*  Roll.  Rep, 
and  the  verdidi  find  that  he  faid  /  affirm^  or  /  doubt  not,  tsfc.  the  428.  cites 
action  lies ;  for  this  is  not  material.     My  Reports,  14  Ja.]  HfxT'a 

cafe.    [This  is  the  cafe  of  Hezt  v*  Yeomaot,  4  Rep.  15.   b.  pi.  5.  bat  I  do  not  obfenrc  that  dif. 
ftxenct  Uken  there.  J  ^ 

[7*  59  if  declaration   be  that  he  faid  that  the  plaintiff  'twould  [462  ] 
AJucb  a  things  and  the  verdid  finds  that  he  faid  I  think  in  my  con^  See  infra, 
fetence  that  he  would  do  the  thing,  &c.  the  aftion  lies  5  for  it  is  not  '**  '^'  ^'^ 
a  material  variance.     My  Reports,  14.  Sir  Jo.  Stdnam.and  Ma- 
HOy  adjudged.] 

[8.  Bttt  if  the  declaration  be  that  the  defendant  faid  that  the  Ron.  Rep. 
fbmtifff  being  a  merchant,  is  a  bankrupt^  and  the  verdid  finds  4*8.  pi.  20. 
that  he  faid  that  he  would  be  a  bankrupt  within  2  daySf  though  both  sioxnmam 
words  are  a&ionable,  yet  it  is  a  material  variance ;  for  they  are  not  v.  Mayo, 
the  fame  words.    My  Reports,  14  Ja.  B.l  J«'  "*"s^- 

S         r         y     Tj  J  Xqh],  qao4 

Mt  coflccfftfHi,  per  IMerUI^C)  ^i^amf  diey  «e  dlffei«it  Uteds  fiOdi  tbeie  mendoned  in  the  dcUa- 
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Rolf.  Rep.  [p-  So  if  the  declaration  be  that  defendant  faid'  that  the  plains 
428.  pi.  20.  tifF  is  a  thief ^  and  the  verdidl  finds  that  he  faid  that  hejlole  a  h(nfe^ 
s'dekLm  ^^*  ^^  ^  material  variance.     My  Reports,  14  Ja.J 

v.  Mavo,  per  HaughtonJ. 

Cro.J.  328.  [10.  In  an  aftion  oidehtjhr  not fetttng  forth  of  tithes y  upon  2£.6. 
I>1.  6.  S  C.  if  the  };laintiff  declares  that  J,  5.  ivas  parfotiy  and  leafed  the  tithes 
accoi^  jng  y,  ^^  ^^'^^  ^^^  ^  ^"Mrr,  if  he  fo  longfwuld  be  parfortj  and  fhould  fo  long 

+  Fol.  718.  ^^^>  t  ^^^^  ^^^  j^'"y  7^^'^  ^^^^^  he'  leafed  them  for  5  ^^ar/,  ifhefbouU 
u.  -v^  y&  /i?/;^  //V^,  without  the  wftrds  and  ihould  continue  parfon,  yet 
beildcs  ihe  this,  is  not  any  material  variance ;  becaufe  the  addition  of  the 
t^c  round  ^^^^  xvords  is  no  more  than  the  law  implies  ;  for  the  leafe  deter- 
ofthc  ac-  mines  by  his  deprivation  or  refignation,  and  fo  though  it  be  an  ad- 
tion,  nor  is  ditlon  in  words,  yet  it  is  not  any  in  fubftauce.  Tr.  1 1  Ja.  B.  R. 
tion  founded  ^^tween  Wheeler%and  Haydon,  and  M.  1 1  Ja.  adjudged,] 

upon  the  Ic<-fc,  but  upon  the  carrying  awjy  the  titiies^  and  the  aiiegacion  of  the  leafe  is  only  an 
inducement  to  ti.c  adVion ;  and'  the  )ury  finding  a  good  leafe  and  title,  though  not  exadly  aa 
alleged,  the  pialntifF  fliall  have  judgment.  But  had  d^bt  beai  brought  on  this  leafe,  fuch  variance 
perhaps  had  been  material,  the  icafe  being  the  ground  of  the  a.ftlon.  ■  Brownl.  12^.  S.C.  ad. 

jonmed,  the  Court  being  dividrd z  fsuid.  83.   S.  C.  adjudged  by  three  J.  for  the  pUintlff }  bat 

Haughton  contra.  Mo.  834^  pi.  11 21.   S.  C.  and  by  3  J.  contra  Haughton,  that  the  variaacc 

IS  not  material. 

Cro.E.  505.       ("i  I.  In  an  aftion  upon  tlie  cafe,  if  the  plaintiff  declares  that  the, 
pi.  27.  s.c.  defendant  faid  thefe  words  of  her,    fcilicf  t,  thou  art  a  villanous. 
by  Pophim'  queany  and  a  murderous  quean y  for  thou  didft  murder  my  wife ;  fo 
MdFcnncr;  fhe  fuppofes  the  words  to  be  fpoke  to  the  plaintiff  herfelf  in  the  2d 
butGawdy    pgrfQ^    ^^d  the  jury  find  that  he  fpoke  the  fame  words  of  the 

c  contra  in      *^,    .      .'  x   n     •        1  1  r  i-  •!•  /i      •       c-a      ^i.-     • 

omnibus,  plamtitT  to  One  J.o.  m  the  3d  perfon,  fcihcet,  yiP^  tSy  CTr.  this  is, 
and  there-  a  material  variance,  fo  that  they  cannot  be  intended  to  be  the  fame 
fore  It  was     ^vords;  and  if  ihe  fhould  recover  upon  thefe  words,  fhe  might 

adjourned.  '  ,  fi»i  t^i-ot*! 

— t  See  pi.    alio  recover  upon  the  other  words.    M.  38,  39  El.  B.  R.   between 
13, 14.  in.   Bltsset  AND  Johnson.    H.  loja.   B.  R.  between  ^  James  and 
fra,  s.  c.     jHauris,  per  Curiam  5  ftic  plaintiff  being  abfent  at  the  time  of  the 
fpeaking.]  '  • 

[  1 2.  .In  an  aftion  upon  the  cafe,  if  the  plaintiff  dejlares  that 
the  defendant  faid  of  him  he  is  a  murderery  and  the  jury  find  that 
he  faid  that  he  ivas  a  murderery  this  is  not  any  material  variance ; 
for  when  he  faid  he  is  a  murderer,  it  is  not  intended  that  he  did 
the  aft  in  prxfenti,  but  before.     M.  38,  39  El.  B.  R.     Agreed.] 
z  Bum.  56.       f  1 3.  In  an  adlion  upon  the  cafe^  if  the  plaintiff  declares  that  the 
DoderJdgc     defendant  faid  thefe  words  to  the  plaintiff,  thou  arty  &c.  and  the ' 
and  Crowkc   jury  ^nd  that  he  faid  of  the  plaintiff  thou  arty  isfc.  and  that  ihe  plains 
J.  heitTthe    tiff  was  prefcnt  at  the  time  of  fpeaking  the  words,  this  is  not  any 
and  tha^t'Thc  niaterial  variance,  inafmuch  as  the  words  arc  the  fame.  H.  loja, 
piaintff       B.  R.  between  James  AND  Harris.     Agreed.] 
ought  to  I  *  j^^  i^  an  aftioa  upon  the  cafe,  if  the  plaintiff  declares  that 

ju^d^ment;  the  defendant  faid  thefe  words  to  the  plaintiff y  thou  arty  l^c.  and 
butFiemig  the  ]\irj  find  that  he  faid  of  the  plaintiff  thou  arty  iffc.  and  that  thi 
^^y  *  f|^-  plaintiff  was  abfent  at  the  time  of  fpeaking  of  the  words.  It  fccms 
cafe  was  af  that  the  lafl  part  of  the  verdift  is  not  contrary  to  the  firfl  part,  and 
tcrvirards  yet  it  is  not  any  material  variance,  the  words  being  all  one,  Du- 
ended  by      bitatur,  H.  loja.  B.  R.  between  f  AMES  AND  Harris.] 

compoiS-  . 

tion,  ai;dfo  no  Jud^mcat  wasgivcn*  '-  r 
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ri5.  In  an  aGion  upon  the  cafe  for  thefc  words,  if  Sir  John  Roll.  Rep, 
Siddenham  might  have  his  iviily  he  ivould  kill  all-  the  true  fubjeBs  in  tjj^l^''  ^°' 
England^  and  the  king  too^  and  he  iSv  a  maintaincr  of  papiftry,  and  jac.  b.  k. 
of  rebellious  perfons  \  and  the  defendant  pleaded  other  words,  adjudged 
abfque  hoc,  &c.      And  the  jury  find  that  he  fpoke  thefe  words,  ^^^/l-ff^, 
videlicet,   I  think  in  my  confcience  that  if  Sir  John  Siddenham  might  3Bulft.i6o, 
have  his  tvil/y  Isfc,  and  all  the  other  words  •,  it  feemsthis  is  a  ma-  S.C.  ad- 
tciial  variance,  fo  that  the  plaintiff  cannot  have  judgment;  for  {h/pij^jn'^Jn- 
though  the  words  found  will  bear  aftion  as  well  as  the  words  in  Cio.j.  40;' 
the  declaration,  yqt  the  words  found  ate  not  fo  abfolute  as  the  P^- 4-  S.C. 
words  in  the  declaration,  nor  move  credit  in  tlie  ear  fo  fully  as  ^^^^^^^ 
the  words  in  the  declaration,  which  is  the  force  of  a  Qander,  and  but  the 
then  they   are  not  the  fame  words  in  force  and  efFeft.      Ho-  f^^^*"  ^^^^ 
faart's  Reports,   243.    between  Siddenham  and  Man,  in  writ  igafnft^^m 
of  error,   though  judgment   was  given  for  plaintiff  in  King's-  aad  gave 

Bench.]  •       '  judgmentfor 

''  the  pUiniiff. 

Aftcxwards  a  writ  of  error  was  brought  in  the  Exchequer  chrznber,  and  there  Hobart*  Winch,  and 
Dcnham  were  of  opinion  that  thi  vcrdidl  was  found  for  the  dercndant,  the  words  found  by  the  ver- 
di<^^  varying  from  thofe  mentioned  in  the  declaration;  but  4  others  being  of  a  contrary  opinion, 
the  judgment  was^affirmed.      Mich.  16  Jac.— ^ — flob.  i.'o.  pi.  217.  S.  C. 

[16.  If  the  words  are  laid  in  the  declaration,  I  know  Urn  to  he  a  Hob.  181. 
thief  and  it  be  found  I  think  him  to  he  a  thief  this  is  a  material  jJeenJ'o? 
variance.     Hobart's  Reports,  244.]  the  cafe  of 

SydcnAm  v.  Man. 

[17.  In  an  a£tion  upon  the  cafe^  if  the  plaintifFdeclares  upon  an  ,^..,a— ,  -^ 
^ffum^tt  to  he  performed  on  requefy  after  the  return  of  the  defendant    ^^'  7 '9*^ 
from  L.  to  N.  and  the  jury  iind  the  promife  to  be  made  to  be  per-  '~   ^' ~ 
formed  after  the  return  of  the  defendant  from  L.  to  N,  luiihout  any 
requefy  in  law  there  needs  not  any  requeft  ;  but  the  defendant  at 
his  peril  ought  to  perform  it  within  a  conveificnt  time  after  his 
return,  this  is  a  material  variance,  and  fo  not  die  fame  promife. 
M.  31,  32  El.  B.  between  Peeter  and  Carter,  adjudged.  Re- 
ported Mich.  31,' 32  El.  B.  R.] 

[18.  In  an  aft  ion  upon  an  ajfumpftty  if  the  plaintiff  declares  that 
the  defendant  was  i ndeh fed  to  Aim  in  22 L  los.  and promifed  to  pay 
it  upon  requejiy  and  the  ']\\xy  find  that  the  defendant  was  indebted 
to  the  plaintiff  in  10/.  for  a  certain  things  and  in  12  /.  10  J.  for  an^ 
other  thingj  without  finding  any  fpccial  affumpftty  this  is  a  material 
variance  \  for  he  has  declared  upon  one  affumpfit  where  there  are 
a  feveral  affumpfits  in  law,  which  cannot  be  one  and  the  fame 
promife.  Tr.  4  Ja.  B.  R.  between  Barker  and  Rowle.  Held.]  *  [  4^4  J 

[19.  In  an  ejeElione  firmae  of  20  acres  of  land,  if  upon  not  guil-  sBulft.  185. 
ty  pleaded,  the  juTyJind  him  guilty  of  the  moiety  onlyy  and  not  guil-  ^ff  jf  **** 
ty  of  the  refidue,  yet  the  plaintiff  fhall  have  judgment.  P.  40  EI.  Cowper  t. 
B.  R.  Seabright's  (^se,  adjudged,  M.  7  Ja.  B.  by  Coke  for  Frank-  ^ 
the  nit.  My  Reports,  14  Ja.  between  Cooper  and  Franklin,  ^"ha'vcteen 
Contra  Com.  Bracebridge,  424.  b.J  •  fo  adjudged, 

<  '  contra  to 

Bracebridge's  cafe,  in  PI.  C.  and  the  whole  Court  faid  to  the  plaintiff^  that  his  befl  way  *  wouM 
tc  to  have  a  judgment  for  a  moiety  as  a  coheir.— —Roll.  Rep.  385,  386.  S.C.  in  a  nota  at  the 
<nd  fayi,  it  was  argued  that  where  an  eje^ment  was  brought  for  the  whole  land,  and  the  plaintiff  hat 
title  to  a  moiety  only,  that  he  ihould  aot  have  judgment  for  any  part^  unleii  he  ought^o  have  it  for 

all. 


4^4  Ctfal. 

flly  according  to  PI,  C«  Bxacebrtdgz*s  cafe,  424.  b.  and  afterwards' according  to  the  rdblotibii 
•Koiefaid,  judgment* was  given  for  the  plaintiff' for*  the  whole.  Cro«  J.  400.  pL  9.  S.  C«  but  S.  P. 
does  not  appear. 

[20.  If  a  man  brings  trefpafsfor  20  todds  of  wool^  and  upon  the 
general  iflue  pleaded,  the  jury  find  the  defendant  guilty  of  20 
fieeces  of  nvool^  yet  it  is  a  good  verdict,  and  no  material  variance. 
Tr.  42  EL  B.  R.  between  Wilson  and  Tuckwell,  adjudged.] 

•  Orig.  is  [21.  80  in  trefpafs  of  a  carUload  of  corn,  if  the  *  jury  upon  not 
(defendant),  guilty  pleaded,  find  htm  guilty  of  lofbeafs  of  corn  \  thi^  is  a  gcx)d- 

verdift.     Tr.  42  El.  B.  R.  per  Curiam.] 

[22.  If  in  ejeEiione  firmae,  the  plaintiff  declares  upon  a  leafemade 
by  2,  and  gives  in  evidence  that  one  of  the  leffhrs  was  lejfeefor  life^ 
the  remainder  to  the  other ;  this  is  a  material  variance  from  the 
declaration,  inafmuch  as  it  is  only  the  leafe  of  the  tenant  for  life* 
M.  10  Ja.  B.  R.  between  England  and  Long  adjudged.] 

[23.  &f\i  a  man  declares  of  a  leafe  made  by  2,  ivhert  the  one 
has  nothing  in  the  land,  and  fo  void  for  him,  yet  it  is  a  material 
variance.  Mich,  iq  Ja.  B.  R.  between  England  and  Long  ad- 
judged.] 

[24.  Sq  if  a  man  declares  of  a  leafe  made  by  baron  andfeme^  and 
gives  in  evidence  a  leafe  made  by  the  baron  alotie,  this  is  a  material 
variance.  M.  loja.  B.  R.  adjudged.] 
^  [25  •  If  ^  ^^n  declares  of  a  leafe  made  by  2,  and  it  tippears  upon 
the  evidence  that  the  2  le//ors  were  tenants  in  common,  and  fo  fevc- 
ral  leafes ,  this  is  a  material  variance*  Mich*  10  Ja.  B.  R.  per 
Curiam,  and  faid  to  be  fo  adjudged.]  • 

[26.  But  otherwife  it  is,  if  it  appears  upon  the  evidence  tliat 
the  2  leiTors  were  coparceners  s  for  it  is  one  leafe  being  x^ade  by 
them.    M.  loja.  B.  R.] 

[27.  In  an  a£tion  upon  the  cafe  upon  apromife  agcnnfi  an  airnhd^ 

JiratoTy  if  plaintiff  declares  that  tefiator  was  indebted  to  him  in  55^ 

yi.,^,  *»|  and  defendant,  being  adminiftrator,  in  conftderatione,  i^c,  promifed  to 

•  Foi.  720.  pay  it ;  and  upon  non  affumpfit  pleaded,  if  the  yixjfind  tbat  he^ef* 

^  —^  fumed  to  pay  30/.  parcel  of  the  55/.  but  not  the  refidue  ;  this  is  a 
material  variance  between  the  declaration  and  verdidi.  So  the 
plaintiff  (hall  not  have  judgment ;  for  it  is  not  the  fame  promife. 
Trin.  14  Car.  B.  R.  between  Kinchinman  and  the  Bishop  of 
OssERT  in  Ireland,  upon  writ  of  error  upon  judgment  in  Ireland. 
And  the  ju'dgment  reverfed  for  this  caufe  among  others*  Intra^ 
fur.  Hill.  13  Car.  Rot.  1141.] 

[28.  In  an  a£tion  of  waftefhr  cutting  and  felling  if  treeSy  upon 
no  wafte  done  pleaded,  if  the  yxtjfind  tbat  he  eradicated  the  trees^ 
and  did  not  cut  them  dawn  ;  this-is  a  variance.  Trin.  7  Ja.  in  the 
Common  Pleas.] 

[29.  In  an  ejeSHcm  firmse,  if  the  plaii^ff  declares  Mipon  a  Utffe 

for  years  of  3  acres,  and  in  evidence  he  fhows  but  a  Uafe  rfa 

moiety  s  this  is  a  fhaterial  variance ;  for  it  is  not  the  fame  leafe* 

Pafch.  3  Ja.  B.  between  Brown  and  Ellis,  per  Curiam,  j 

Cro.J.  too.       [30.  In  z  prohibition,  if  the  -plaintiS  dcchrc^  upon  a  prefcriptiork 

P*-3*' JJ'**^  in  modo  decimandi,  videlicet,  that  every  one  who  has  7  lambs,  or  un* 

vlDod,  u     ^^^  7>  fball  pay  to  the  parfon  an  halfpenny  for  every  lambj  aad  the 

nois.  K  jury 


jVLTj  Jind  that  the  prefcrtpikn  isfoj  but  that  it  goes  further ^  that  if  he         ^ 
has  tnore  lambs  than  7,  that  then  the  parfonfball  have  a  lamt,  and 
that  hefballfay  to  the  parijhioner  em  halfpenny  :  this  is  not  the  fame 
prcfcription,  and  therefore  he  has  failed  in  his  prefcription  ;  for  he 
ought  to  have  rehearfcd  all  the  prefcription.     P,  7  Ja.  B.  between  [  465  ] 
Castell  and  Dodd,  per  Curiam,] 

3 1 .  AJJife  in  IVeJl  Chamel;  the  tenant  pleaded  to  the  ajpfe^  andgav9 
in  evidence  that  he  recovered  this  land  in  Cunhed  againji  A.  and  the 
afjife  f aid  that  the  noiv  tenant  brought  writ  in  Cunhed,  of  which  Weft 
Chamel  is  a  *  hamlet,  againji  A,  which  A,  infeoffed  this  plaintiff  pend*  «  q^.    j^ 
ing  the  firft  writ,  and  the  now  tenant  recovered  againft  A,  and  thi  (Camel). 
tenant  in  aid  of  the  vifdiHjhewed  record  of  the  recovery  in  C.  mar  W^ 

And  therefore,  becaufe  his  record  is  contrary  to  the  verdiB,  the 
verdi£t  fliall  not  ferve  him ;  and  the  plaintiff  recovered.  Quod 
nota ;  for  now  C.  to*  W.  each  of  them  Jball  be  taken  a  vill  by  itfelf 
Br.  Vcrdia,  pi.  73.  cites  14  Aff.  9. 

32.  In  cafe  againft  fherifF  for  an  efcape,  it  was  foui^d  that  the 
party  was  taken  in  execution  by  the  former  Jheriff,  and  not  by  defend^ 
ant,  hvX  delivered  by  him  to  defendant ;  yet  the  imprifonmcnt  and 
efcape  being  found,  plaintiff  had  judgment.  Cro.  J.  380.  pL  8. 
Mich.  13  Jac.  B.  R.  the  King  v.  Andrews. 

'33.  In  trefpafsfer  taking  one  parcel  [of  cloth]  containing  1 8  yardsy 
emd  another  parcel,  containing  20  yards,  and  for  two  other  parcels^f 
the  jury  found,  as  to  the  5  parcels  of  cloth,  that  the  defendant  was         / 
guihy.     But  upon  a  writ  of  error,  the  judgment  was  reverfed ;     . 
for  it  fhall  not  be  intended  that  one  of  the  i  ft  pieces,  containing 
feveral  yards,  were  in  different  parcels ;  and  then  the  jury  have 
found  ftie  defendant  guilty  of  taking  5  parcels,  whereas  the  plain- 
tiff had  declared  only  of  taking  4  parcels.     2  Roll.  Rep.  415. 
Pafch.  21  Jac.     The  King  v.  Hoflcins. 

34.  EjeBment  was  brought  of  a  reHory,  and  upon  not  guilty  s.  c.  citr<t 
pleaded  the  defendant  was  found  guilty  of  tithes  without  glebe,  and  ^''  ^*-  j" 
could  not  have  judgment.     Palm.  413.  in  cafe  of  Haynes  v.  Hems?. 
Stuowder,  Arg.  cites  it  as  the  cafe  of  Dellabar  v.  Huddle-  Stroud* 
STON ;  and  the  counfel  of  the  otherJide  agreed  this  cafe,  becaufe 

the  glebe  was  the  principal.  Ana  Crew  Ch.  J.  faid  he  remem- 
bered the  cafe ;  and  Jones  J.  faid  that  it  was  not  found  in  that 
cafe  that  the  tithes  were  parcel  of  the  reftory. 

35.  An  error  wasafligned,  becaufe  plaintiff  counted  of  a  grant  GcxJb.  139. 
hy  TV.  S.  knight  y  and  it  was  found  he  was  not  knight :  and  fo  it  Sli\s;P.dJi 
oeiBg  a  void  grant  by  that  name,  and  the  declaration  untrue,  judg-  not  appear. 
ncnt  therefore  ought  to  have  been  for  the  defendant.     But  all  —Jo.^is* 
the  G>urt.  conceived,  although  it  is  found  that  he  was  cot  knight  ^'"^'  ^^^ 
at  the  time  of  the  grant,  yet  it  is  not  material ;  for  the  iffue  being  jury  fpiind 
whether  W*  S.  granted,  &c.  that  finding  is  idle  and  fuperfluous.  *^^*^  ^^ 
and  is  not  material;  and  judgment  in  C.  B,  was  affirmed.     Cro.  ^adetoSir 
Car.  174.  pi.  19.  Mich.  5  Car.  B.  R.    The  Earl  of  Pembroke  v.  WiUi4m.s. 
Boftock  and  Green.  Knt.  by  thr 

36.  But  peradventure  if  the  iffue  had  been  upon  that  grant  to  ^"*s,  jf- 
Wedter  Sands  knight :  and  the  matter  had  been  £ound,  it  had  been  But  the 
inaterial.    Cro.  Car.  174.  in*.  C.  .  *  Court  un» 

'  ^  •  ^  voce  held 

ticp  varlttce,  bat  that  the  ▼erdid  naiataiasd  the  dcdantioi^  and  fouad  •  sco<)^nt  hy  Sa  V/.  S. 

Mrhichi 


4^5 


tmi 


which jwras  the  liTue. Litt)  Rep.  i3i.  S.  C.  Arg.  197.  S.  C.  argwd  2I3.  Mich.  4.  Car.  in  C'  0* 

adjudged  for  the  plaintiff,  n'lCi  cjiuu. 

37.  A.  covenanted  to  pay  B,fo  much  a  quire  for  copying  bills y  an-* 
fwersy  &c.  And  in  an  atlion  brought,  it  was  found  that  fhe  df^ 
■  '  fendant  had  not  paid  for  5  quires  and  a  half ;  and  fo  damages  were 
given.  \'>:iy  more  than  was  in  tlie  coven:int,  which  was  only  to  pay 
fo  much  by  the  quire,  and  docs  not  mention  any  half-quire.  And 
for  this  reafon  judgment  was  arrcfted.  Stile,  1 2.  Pafch.  23  Car. 
Needier  v.  Guttft.  , 

38^.  The  declaration  was  of  an  ahfJute  leafefor  'j  years ^  and  the 
vcrdift  h2LS  found  it  a  leafe  at  ivilly  and  fo  it  is  not  a  demife  modo 
&  forma,  as  the  plaintiff  had  declared.  And^this  is  a  variance  ia 
fubftance,  and  not  in  form  only ;  per  Curiam.  Carth.  204.  HilL 
3  W.  &  M.  B.  R.  Cudlip  V.  Rundle. 
[  456'  3  39-  I^  the  defendant  to  an  information  of  ufury  pleads  that  he 
J  neither  had  nor  did  take  the  afrcfaid  20  L  for  inter  eft  ^  ?5*r.     Upon 

which  the  plaintiff  takes  iffuc,  and  the  jury  find  that  the  defend-' 
ant  did  take  lol.  by  nvay  of  ufury ;  this  (hall  not  be  accounted  SL 
variance  from  the  iffue.  •  Brown's  Anal.  12,  13. 


(K.  g.  5)     Venire  facias  de  Novo. 

[l,   iF  a  venire  facias  be  quafljed  for  confanguinity  in  the  fheriffy  a- 
-*-  venire    facias   de   novo  fhall  be   granted  to  the  coroners* 
10  H.  4.  4.1 

[2.  If  at  the  return  of  an  inqueft  upon  a  venire  faciaS|§a  writ 
comes  from  the  kir.g  not  to  proceed  rege  inconfultOy  by  which  it  is 
awarded  that  he  fhall  fue  to  the  king,  and  after  a  procedendo  cotnes^ 
a  new  venire  facias  (hall  iffue,  and  not  a  habeas  corpora.     22  E.  3. 

Trefpafi  ('3.  In  audita  querela  againf  2,  \i  the  one  dies  after  iffue  joined  and ' 

^ho  had  ^ifi priu^  fucdy  and  after  one  of  the  defendants  dieSy  a  venire  facias  de 

mot  guilty,  novo  fhall  be  awarded.     11  R.  2.  Brief,  638.     But  fee  4H.  7.  7. 

«nd  after  the  In  action  upon  the  flatute  of  M.  againjl  3,  if  one  dies  after  iffue  and 

writ  A  all  ^  l>^fo^s  verdiHy  and  yet  proccfs  continues  afterwards  againfl  all  3,  and 

not  abate,  upon,  a  diflringas  an  inquefl  is  taken  againfl  ally  yet  this  is  no  caufc  fQ 

but  anew  arr eft  judgment y  inafmuch  as  the  writ  is  not  abated  againft  the 

c^as  Aau'  Other  2,  and  the  proccfs  and  inqueft  void  againft  him  who  i^ 

iffue  5' for       dead.]  • 

tt  cannot 

be  continued  againft  a  dead  perfon,  nor  the  procefs  whicTh  was  againft  two,  cannot  be  continued  againil 

one  only.     Br.  Ven.  fac.  pi.  11.  cites  7  H.  6.  21. 

So  where  tbrtt  'mere  rece'vjtd  by  default  of  the  tenant  fvr  life,  and  joined  ij/iu,  and  venire  facias 
ued,  and  was  returned,  and  at  the  day  it  wa$  fhewn  that  one  of  the  3  was  dead,  and  yet  the  iffUe  fiood 

>y  award,  Ind  venire  facias  de  novo  was  awarded.     Br.  lAiies  Joines,  pi.  41.  cites  19  E.  4*  4.  ■  ■ 

Br.  Refceit,  pi.  iid.*citcs  S.  C. 

But  where  an  aflion  was  brought  againft  B.  and  C.  they  both  joined  iffy*,  and  ff.  died.     A  tien,  fae» 

VfMf  awardi'd  to  try  the  ijfue  brtioeen  bctb,  which  was  done,  and  found  for  tbe  plaintiff  *afb6  Jurmfed  B*t 

diatb,  and  bad  judgment  againft  C.  refolved  to  be  no  error,  chough  it  iffued  againft  a  dead  perfon,  be* 

caufe  one  of  the  defendants  being  alive  is  fufHcient.    .And  fo  judgnient  affirmed.     Cro.  Car.  416. 

pr.  17.  Mich.  II  Car.  B.  R.  Tyffin  v. . . .  ■    Jo.  367.  pL  8.  S.  C.  accordingly,  by  the  name 

of  Tippen  v.  Fenton. 


t 
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^4.  After  an  Inqueft  fwom  and  charged^  if  any  ^f  them  die  hefort 
"verdiSly  a  new  venire  facias  fliall  not  liTue,  but  a  tales.  Quaere, 
12  H.  4.  10.] 

[5.  In  an  infirmation  upon  the  ftatute  of  ufutyy  becaufe  the  de- 
fendant took  8  s.  et  unum  modium  tritici,  for  intereft  for  the 
*loan  of  certain  monies^  where  the  8s,  was  according  to  81.  in 
the  lOoL  and  the  buftfel  of  wheat  more  than  the  Jiatute  allows ;  but 
the  record  of  ntfi  prius  was  unum  (modum)  tritici  (for  modium  J, 
upon  Hjuhich  the  plaintiff  at  the  ajftfes  nvas  nonfuitedy  but  the  record  in 
court  good  and  rights  fcilicet,  (modium) ;  and  becaufe  if  this  non- 
fuit  {hould  be  recorded  in  court,  and  the  party  put  to  a  new  infor- 
mation, no  infonhation  would  lie,  inafmuch  as  the  year  and  day 
is  pa/iy  and  no  default  was  in  the  plaintiff,  but  only  of  the  clerk 
of  the  nifi  prius ;  therefore  this  noijfuit  (hall  not  be  recorded,  but 
a  venire  facias  de  novo  (hall  be  awarded.  *  Pafch.  9  Car.  B.  R. 
between  Halls  and  Sanders,  per  Curiam.  Intratur,  Hill.  7  Car. 
Rot.  10 1 2.  But  it  is  not  graifted,  becaufe  the  record  was  not  [  4^7  ] 
good.] 

[6.  After  iflue,  if  at  the  nifi  prius  a  proteBion  be  cafl  for  the  de~  •  Br.  En- 
fendanty  nvhich  is  repealed  before  the  day  in  bank,  yet  becaufe  his  ^V***/^*''* 

•'ifi-  rii  -r  •  x"^     \.  c\-  JL        cites  S.C. 

default  IS  excufed  at  the  nili  prius  by  the  protechon,  and  the  Vottvbere 
procefs  againft  the  inqueft  is  difcontinued,  a  venire  facias  de  novo  '^*  '•'^<"'<' 
fliall  be  granted.     21  H.  6.  20.  b.    ♦  14  H.  4.  23.  b.j  T- /LT^A^ 

wj! prwi  *mai  put  tn  before  the  jujfhes  of  n'l/i  prius,  the  inqutji  is  dcmandable  cnly  at  the  day  of  ni/i prius 
mnd  not  at  the  day  in  hank ;  and  c  ntra  xohere  the  writ  of  r^fi  priui  ar.d  record  is  not  put  in  before  the 
j^/ikes  of  nifi  prius  ^  for  then  they  are  demandable  at  the  day  in  banlc>  and  then  the  prcceis  is  not 
difcontrnued.     Contra  ut  fupra;  and  therefore  per  toe.  Cur.  the  plalnliQ'  Hiall  have  new  procefs  againft 

the  Jnquel>. Br.  Difcontinuance  of  FrocefS)  pi.  13.  cites  S.C. Br.  Protection.  pl.'38.  citei 

S.  C. Br.  Dcftiult,  pi.  27.  cites  S.  C. 

In  debt  they  had  ni/i  priusy  and  tn  this  \ht  defendant  caji  protcHion,  by  which  the  whole  inqucji  ivas 
difchargedy  and  tht  proteSf ion  was  repealed  after  the  nif  prius f  and  before  the  day  in  bank  ;  and  tberefure 
^r  Cur.  it  is  as  if  no  appearance  had  bun,  or  no  proteSitm  cafl,  and  thtrefore  fhall  have  new  venire 
faciaSy  and  not  new  niA  prtuj  againft  the  firft  jury.  Br.  Ven.  fac.  pi.  38.  cites  1 1  H.  6.  14. 
Br.  Enqueft)  pi.  88.  cites  S.C. — >- But  Br.  Venire  facias,  pi.  27.  cites  5  £.  4.  2.  That  no  new 
venire  facias  ihall  be  awarded  whore  proteSion  is  cafi  at  the  niji  f^rius,  and  repealed  at  the  day  in  bank. 
But  fays  that  the  fame  year,  fol.  3.  is  contra,  where  they  took  the  inqueft  a  new  venire  facias  was 
awarded  in  fuch  a  cafe  .  therefore  quaere  for  contra  the  fame  year,  fol.  4.  Br.  Ven.  fac.  pi.  ay>  ■ 
fir.  Procefs,  pi.  iii.  cites  5  £.  4.  3.  1'hdt  in  fuch  cafe  a  new  venire  facias  ihall  iiTuc}  for  tne  Jury 
is  without  day.  But  fays  that  Ibid.  fol.  4.  is  contra,  and  di fire: fs  awarded  againft  the  iirft  juryj  for 
they  have  day  in  bank,  which  feems  to  be  the  beft  law;  for  the  parties  have  day  in  court,  and  it  is 
agreed  there  j  qiiod  nota.  But  the  fame  year  36,  new  venire  facias  was  awarded ;  and  it  is  faid  there, 
that  it  has  been  done  both  ways.     Br.  Ibid. 

But  vtlMte  proteffion  is  cafi  at  the  day  of  n'lfi  prius^  and  the  juftices  take  the  jury  de  bene  effe^  and  at 
the  day  in  bank  the  protefii.>n  is  allvutcd,  the  inqueft  fliall  be  it-chargecr  by  refummons.  PerPrifot; 
for  now  the  firft  taking  is  void.     Br.  Enqueft,  pi.  86.  cites  35  H.  6-  44. 

[7.  If  after  the  inquefi  returned  by  habeas  corpora^  the  parol  be  put 
nvithout  day  by  aid  of  the  king^  and  after  a  procedendo  comes y  and 
a  refummons  isfued,  a  venire  facias  de  novo  fliall  be  granted ;  for 
the  flieriflF  may  return  another  pannel  immediately.!  21  E.  3. 
44.  b.] 

[8.  In  zpracipe  quod  reddat  one  prayed  to  be  received  for  default  of 
the  tenant^  and  demandant  counterpleaded  the  receipt^  and  they 
were  at  iflue,  and  at  the  venire  facias  returned  the  fheriff  returned 
the  writ  with  the  pannel  at  hisfuit^  and  alfo  4  other  writs  with  pan* 
ful  by  procurement  of  the  tenant  by  receipt,  by  which  plaintiff  prayed 

that 
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« 

iiai  hi  might  fui  againji  the  inquefl  acceritng  to  thi  firjt  writ  wKicli 

he  had  commenced  i  for  tl^e  panmls  do  not  agra  in  name  of  tbiju^ 

rors :  yet  inafmuch  as  the  Court  cannot  Jcnow  whether  he  fiie$ 

the  firft  writ  or  the  fecond,  he  ihall  not  fue  upon  the  one  or  the 

other  for  the  fufpicion,  but  he  (hall  fue  a  venire  facias  de  noTO» 

and  the  iheriff  (hall  be  amerced  for  returning  2  pannelS)  as  aboYe^ 

to  one  original.     S  E.  3.  Challenge,  6  ] 

tn^J.  669.       [p.  If  a  trefpafs  be  laid  in  Grays-inn-iane  in  Middlefex,  and  upon 

•Moixiingiy*.  ^^^  S^^^T  pleaded  the  parties  are  at  iffue,  and  the  niji  prius  roU 

^Godb.       is  fnade  Graves-inn^lanti  and  after  the  jury  are  fwom  this  fault  ia 

|i8.pL  4.22.  found,  upon  which  the  plaintiff  is  nonfuited^  and  the  ncnfuit  entered^ 

cordinglyf—  7^^  ^^  plaintiff  ihall  have  a  venire  facias  de  novo,  becaufe  he  was 

Palm.  378.   nonfuited  upon  another  record,  [and]  not  upon  the  record  in 

S.c.accord-  cottrt.    Tr.  21  Ja.  B.  R.  between  Young  and  Englefield  ad- 

blnCh.  J.    judged*  ^c  which  intratur  P.  21  Ja.  Rot.  1 1 1.     And  in  tUt  cafe 

«nd  Dode.    a  precedent  was  cited  in  9  Ja.  B.  R.  one  Williams's  calie  ad* 

SXtSn  J.  i^^^  "^^ 

leemed  cootra.     Butic  was  refolved  that  a  new  djftringas  (bould  iflue. 

•  [  468  ]  [10.  In  a  ceffaviti  if  the  parties  are  at  iffuc  whether  the  mother 
SRep.66.'a.  qJ  /^^  plaintiff  be  endowed  of  part  of  the  feignioryj  and  plaintiff  rf  the 
^AY°r  cafe,  *  ^^fdue^  or  whether  the  father  of  the  plaintiff  granted  it  over  to  ana* 
cites  x8  £.  ther  ;  and  tht  mvy  fnd  that  the  mother  is  indowed  of  part,  and  that 
3^8.  b.  in  fl^  father  of  the  plaintiff  did  not  grant  the  reftdue^  and  they  do  mot 
caufetbe  '  opportum  the  fervices  as  they  ought,  and  fo  the  verdiB  is  not  full i 
inqueft         and  therefore  a  venire  facias  ihall  iffue  againft  the  firft  jurors* 

the  demand-  ['  '•  ^^^  ^^  fcems  they  fb all  inquire  all  de  novOf  and  not  only  of 
ant,  but  did  this  point  which  is  OTllitted.     18  E.  3.  50.  Quaere.] 

not  find 

what  fenrices  it  was  held  by,  nor  what  arrearages  were  due  ;  (o  that  the  verdi£b  was  not  fully  tafcea* 
a  venire  facias  de  novo  (hall  be  awarded  to  reiurn  a  new  jury,  and  not  a  new  nifi  prius  to  try  the  Abbb 
iffuc  again  by  the  fame  jury. 

If  hi^uejl  be  weil  taken  in  part^  and  til  in  the  reft,  it  Aall  ftand  in  part,  and  (hall  be  newly  iflf^iitA 
for  the  reit }  and  this  Teems  to  be  by  a  new  jury.  Br.  Enquel^,  pi*  99.  cites  9  H.  4*  y*  and  Ficsiu 
Enquefl,  33. Br*  Verdifi,  pi.  89.  cites  S.  C.  , 

"t*  This  leems  mifprlnied,  and  that  it  (hould  be  (50}. 

f  1 2.  In  replevin f  if  the  iflue  be  whether  the  diflrefs  was  taken  Mtf 
^  the  fee  of  the  avowant,  and  it  is  found  thafit  Mvas,  if  they  d$  mi 
inquire  of  tie  damages^  a  venire  facias  de  novo  fliall  be  granted* 

18  E.  3.  SS'I 
^mm^^  -I  f  1 3.  In  an  aftion  of  battery  againfl  3,  if  they  plead  3  feveraljffuetf 
^  Fol.  yaa,  ^nd  upon  a  writ  of  nifi  prius  2  of  the  ijfues  are  found  for  the  plains 
lfa~u  ~^  ^^ff^  ^^^  damages  taxed ^  but  nothing  is  Jouud  for  the  %d  iffue  one  way 
ft^s^but  or  other,  this  is  a  teif-trial,  and  a  venire  facias  de  novo  fliall  iflue. 
^tfrfofthe  H.  8  Car.  B.R.  between  Ludlow  and  Binn£on>  adjudged  i 
in'wiie^and  ^^®  being  moved  in  arreft  of  judgment.] 

fays  nothing  as  to  the  reft,  the  vadii€t  is  ill,  and  a  ycnire  facias  de  novo  (hall  UToe,  if  no  judgment  b  given  f 
Sut  if  judgment  is  given  upon  fnch  verdid,  itJbalJ  be  rever/edi  per  Cur.  a  Ld.  Raym.  I5»i«  Pafch. 
1  Qta  a.  is  cafe  of  the  King  ▼.  Hayes* 

t  Where  w  -  f  14.  In  a  writ  of  valore  maritagii,  if  the  iflue  be  upon  the  temtfif 
'u^^'Z'  »"^  ^^  *»*fi  P'^^*  It  v^  found  for  the  plaintiff,  and  damages  and  e^s 

5  P^^ 
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ghen  by  Ae  jury,  kd  tie  value  if  the  marriage  is  kot  /iuftJ,  bW  ytrfyfh 
pmitted  by  the  jury,  this  default  of  the  jury  ihaJl  not  be  fupplied'  ^jjjfljl  ' 
by  a  writ  of  inquiry  thereof;  but  a  venire  facias  de  novo  ihall  be  nire  facias 
sranted>  becaufe  the  verdiff  is  X  not  perJtB;  and  if  the  jury  had  ^^^  ^ 
round  .die  value  an  attaint  would  lie,  if  it  had  been  unreafon*  t^^  ^^^ 
able;  and  when  if  the  jurf  [ihould]  find  a' thing  whereof  an  at*  pL  13, 
taint  would  lie,  and  they  omit  it,  it  (hall  not  be  fupplied  by  a» 
inqueft  of  office  whereof  no  attaint  lies,  in  prejudice  of  the  par« 
ties.     Co.  19.  Chetnet,  119.  Adjudged-] 

[15.  In  a  detinue^  if  the  jury  Jitids  damages  and  c^s,  and  no 
valuti  as  they  ought,  thii&  fliall  not  be  fuppiied  by  writ  of  inquiry 
9f  damages  i  but  venire  facias  de  novo  (hall  be  granted.  Co,  lo* 
Chetnet,  i  19.  b.]  * 

[16.  In  a  quare  impedity  if  the  liTue  ht  found  fir  the  plaintiff ^  bU' 
by  fiegiigence  the  jury  ^  not  inquire  of  the  /^points,  fcilictt,  de 
plenitudine,  ex  cujus  prxfentatione,  fi  tempus  femeftre  tranfierity 
and  the  value  of  the  church  by  the  year ;  this  (haU  be  fuppiied 
by  writ  of  inquiry  without  any  venire  facias  de  novo,  becaufe 
the  court  ex  officio  ought  to  have  charged  the  jury  wish  tho/e  j^  points 
of  inquiry,  and  if  the  jury  had  found,  them,  no  attaint  would 
lie;  for  it  was,  as  to  this,  an  inqueft  of  office  only.  Co.  lo. 
Chetnet,  i  19.    Dubitatur  4  Ma.  D.  135O 

[17.  In  writ  of  annuity  ^  if  the  iflue  ht  found  for  the  plaintiff,  but  2Bulft.l7a» 

die  jury  do  not  affefs  any  danmges  or  cofts^  this  (hall  not  be  fuppiied  ^^^  ^J  ^ 

*  by  a  writ  of  inquiry ;  but  a  venire  facias  de  novo  (hall  be  granted,  masih 

for  the  caufe  aforefaid.     Co.  1 1.«  Bentham,  ^6.1  and  Ban* 

,         TRAM9 

Micli.  i»  Jac.  RoH.  Rep.  88.    pi.  48.  Bbkt  t.  March,  S.  C.    [Bat  neither  ti  Rep.  nor 

%  Bulft.  nor  Roll't  Rep.  mention  any  dung  of  the  T«a.  fac.  de  novo  3  but  that  a  writ  of  inquiry  of 
i^mages  doei  not  lies  in  this  caiicl 

[18.  In  an  ejeBione  firnue  againft  baron  and  femej  upon  not  Cro.j.627. 
gu3ty  pleaded,  and  a  venire  facias  granted,  the  jnryfnd  the  feme  ^'ij^j^ 

« not  guilty i  and  find  afpecial  verdiB  as  to  the  haron,  the  which  fpecial  s.  C.  td« 
vcrdift  is  after  adjudged  infuffictent  by  the  court,  a  venire  facias  de  jodgcd  ac* 
novo  fliall  be  granted  for  both,  as  well  the  feme  as  the  baron  1  pl^^]^^^ 
and  upon  this  new  writ  the  feme  may  be  found  guilty,  becaufe  Trin '  19 
the  record  and  iflue  is  inthre,  and  therefore  their  verdid  infuffi-  J^^*  B*  ^•^ 
cient  in  all,  and  void.    Mich.  9  Ja.  B.  R.  between  Langlet  and  |[  p'  \^^ 
Patne,  adjudged;  this  matter  being  moved  in  arreft  of  judg-  not  appear*. 
ment,  and  tlie  clerks  faid  that  it  was  their  courfe  to  grant  the  ve« 

'  nire  facias  de  novo  for  the  whole.] 
.  [19.  So  [where]  there  zxtfeveral  iffues  joined,  and  the  jurjfnd 
any  of  them  nvell  and  dire^ly^  and  as  to  the  others  find  a  fpecial  verdiB, 
which  is  imperfeBy  a  venire  facias  de  novo  (hall  be  granted  for  the 
whole,  and  the  jury  upon  this  may  find  contrary  to  their  firft  find** 
ing.  in  the  Exchequer,   adjudged  in  the  Lord  Shef- 

field's CASE.] 

[20.  If  in  an  a£lion  of  trefpafs  of  affault  and  battery,  and  tal* 

ing  of  his  grain,  the  defendant,  as  to  the  battery,  jufiifies  in  defence 

of  his  grain  $  upon  which  the  plaintiff  demurs,  and  as  to  the  grain 

be  pleads  not  guilty,  whcrCiunpn  they  arc  at  iflfue,  and  it  \Afiundfor 
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^flainttfi  xvA^ ii»  yxTf  i»  not  tax  iU  iatiuign  fir  Ai htiUff^ 
•  M*  7»3*  mfktcb  depends  in  den^irrerj  as  they  ought ;  in  this  cafe  it  fcems^ 
^  "~wT~'-''  If  i^g  demurrer  he  qfter  adjudged  for  the  plainAff^  yet  the  damages 
for  it  cannot  be  fupplied  and  taxed  by  a  wnt  of  inquiry  of  da* 
mages }  but  a  venire  facias  de  novo  ought  to  iflue  to  try  the  whole, 
becaufe  all  is  comprized  in  the  originaL  Dubitatur^  1 1  Car.  B.  iU 
between  Vashman  amp  Rowe.] 

fTi.  sfl?    (K*  g«  4)  Venire  Facias  de  novo.   In  what  Cq/es. 

y»  8, 9*  13. 

|b  C.  B.  tbt  u  /?•  API  AS  wu  awarded  againft  the  under-fierif  charged  lb 
i27/*Sf  '^^  *  J^T*  *"**  ^^  pertmtted  them  to  gc  etnd  to  have  meai 

w{  m/  fl#  '^  i/rt iii/  tor  ne  upon  his  examination  confefled  the  matter,  which 
dtfokUttt  25  of  record  now,  and  he  is  officer,  &c.  and  therefore  capieu^  &c* 
cMirW^j/  and  agamfi  the  jwj^  becaufe  the  matter  is  only  furaife,  venm 
m^Jt,  my  fit^eu  was  awarded,  and  emether  venire  faeuu  between  the  par- 


tnttM  tbeir  ftcs  at  ifluc,  t»  retwru  a  new  Jury.    «•  ProcefsipL  72.  otes 


ehtrit 

^sJ  uk€m  mtMt  ai^  drinkf  nid  prtyel  mw  «m»« /«d«f»  ndhad  St»  and  tlie  vcrdlft  thocliy  adivdec' 
iroM.    Brooke  Ujif  it  AoM  due  ttit  afttor  «m<  tmfi/H  ar  miiUf  fnvmU    Bf«  Jnvaot  pL  i»« 
^IBbs  i^  H*  7*  '* 
•^  Br.  Vtrdia»  pL  1 7.  cStts  S.  C*      ■    Br.  Vwlii  Faclas»  pl«  1 5.  dtes  S.  C« 

1.  In  replevin  they  were  itf  j^,  and  txMijr/  fodae  iffued  to  A 

fierjffijf  London^  and  the  one /Str^  returned  a  venire  facias  for  tie 

plainti^  and  the  other  returned  another  fotr  the  defendant^  and  both 

were  oofted,  and  a  new  writ  made  and  delivered  to  the  plaintiflT, 

to  be  ferved  de  novo.    Br.  Enqueft,  pi.  103.  cites  a6£.  3.  6$* 

[  470  j      3-  A  Jury  aroeared  upon  an  habeas  eorfora,  which  wanted  thefe 

words  (i^wd  W*)  by  which  the  inqueft  was  put  without  day,  and 

new  proceft  awarded.    Br.  Procels,  pi.  i6tf.  cites  31  £.  3.  and 

Fitzh.  Enqueft,  5. 

Br.Efl^9      4.  In  affife  the  juftices  took  the  verdiff  of  11^  where  the  ilti  £J 

g.K>6.citei  ^^  agree^  and  it  was  awarded  void,  and  a  new  venire  fecias 

Br. v«idia,  awarded.    Br.  Yen.  Fac.  pi.  25.  cites  41  AIT,  it. 
pi.  ^9*  s*c 

Br.En^eft,  5*  '^  the  ni/l  prtus  in  aSion  perfonal^  the  defendant  cq/l  proteSim 
pi.  ^3.  dees  nvbere  he  had  appeeared  in  affife  arainft  him  the  fame  daj^  at  thefmt  ef 
j'c!'^'  *®*  the  fame  plaintiff;  and  becaufe  he  appeared  in  one  fuit  to  the  plain- 
tiff, and  made  default  in  another,  the  juftices  diought  diat  it 
could  not  be,  and  therefore  took  inquejl  which  gave  verdiff  for  tie 
plaintiff i  and  at  the  day  in  Bank  this  matter  was  fhewn,  and  it 
was  awarded  per  tot.  Cur.  that  they  did  amifs,  by  which  the/iUi- 
tifffoewod  forth  repellance^  wfnch  was  allowed^  and  no  party  wu 
mmanded,  or  procefs  awarded  againft  the  firft  inqueft,  but  new 
venire  facias  awarded ;  quod  nou.  And  fo  fee,  ihat  where  die 
inqueft  |2Utf/  venUQ  tbey  are  difcharged\  quod  nota.  Contrail 
feems,  if  the  inipieft  had  remained  for  default  of  jurors  clearly. 
Br.  Yen.  Fac.  pL  ja*  cites  \\  H.  6.  21. 

6.  If  procefs  is  not  ferved  a^iinfi  thejurjy  as  if  agmnftfonu^  no  i^ 
fues  are  returned^  cr  no  manucaptorsf  gnd  Ycrdi£t  is  taken  by  tfaettf 
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)Kis  U  void,  and.  new  procefs  fhall  ifllie^  Br.  Proce&,  pi.  idj. 
cites  26  H.  6.  and  Fitzh.  Enqueft,  17. 

7,  Njfi  prius  was  taken  afier  thefirfi  day  of  the  return  of  the  wri$ 
tf  m/iprlus^  and  before  the  fourth  day  ^  and  therefore  ill,  and  a  new 
venire  facias  awarded.   Br.  Venire  Facias,  pi.  39.  cites  33  H.  6. 45. 

8*  If  14  are  returned  in  the  venire  (zcWs,  undone  is  admitted  in 
the  refi  of  the  procefs  againjl  tbem^  this  is  fufficicnt  in  arreft  of  the 
inqueft ;  and  fhall  commence  at  the  venire  facias  again.  Br,  £n-> 
queft,  pi.  98.  cites  34  H.  6.  20.  and  Fitzh.  Enqueft,  18. 

9.  In  qffifey  no  new  procefs  can  be  awarded  j  for  the  recogni-^ 
tors  who  are  once  returned  fhall  ftand,  but  when  a  jury  is  returned 
upon  a  ven.  fac.  which  is  a  judicial  procefs  for  the  trial  of  a  cer- 
tain iflue,  there  if  the  veriUB  be  imperfeB  the  Court  may  award 
Tk  new  judicial  procefs,  viz.  a  venire  facias  de  novo ;  but  in  the 
cafe  of  aflife  the  Court  cannot  do  fo  \  becaufe  they  are  returned 
upon  the  original,  and  becaufe  writ  of  affife  of  novel  difleifitl 
is  feftinum  remedium,  the  plaintiff  fhall  have  writ  of  certificate 
of  affife  to  fupply  the  firfl  imperfedions,  (which  happen  by  de-^ 
fault  of  good  examination,)  according  to  the  truth  of  the  matter; 
8  Rep.  o5.  a.  in  Loveday's  cafe,  cites  21  E.  4.  26.  b.  27.  a. 

lb.  In  cafe,  and  ctmnts  that  he  wasfeifed  of  a  meffuage  and  certain 
lands  in  B.  to  which  land,  time  out  of  mind,  &c«  he  bad  c^nmoft 
flppendant  in  400  acres  of  land  in  L.  and  that  the  defendant  had  in-* 
ckftd  ity  af^d  fi  difturbed  him  of  his  common  /  the  defendant  pleads 
thai  he  had  Jet  up  a  vaccary  upon  parcel  of  it  neceffary^  &c.  abfqtte 
hoc  that  the  plaintiff'  had  common  ;  this  iffuc  was  tried  for  the  plain^ 
tiff.  It  was  moved  in  arreft  of  judgment,  that  the  venire  facias 
and  trial  was  from  L.  only,  where  it  ought  to  be  alfo  of  B.  where 
the  land  was,  and  that  this  mif-trial  is  out  of  all  the  ftatutes  of 
jeofails ;  and  for  this  caufe  it  was  adjudged  that  the  plaihtiB> 
nihil  capiat  per  billam ;  and  he  could  not  have  a  venire  tacias  de 
novo,  for  he  had  a  verdiff  given,  which  was  certified.  Cro.  J.  114^ 
|>1. 13.  Mich*  30  &  31  Eliz.  B.  R.  Richmond  v.  Webb. 

1 1.  In  replevin^  the  defendant^^w^i  that  7  acres  of  land  ca/le<l  An^-siV-pl. 
P.  is  locus  in  quo,  and  at  the  time  of  the  taking  were  holden  of  J.  C.  *xk»*"' 
h%  certain  rent^  and  other  fervicesy  and  for  rent  arrear  he  made  conu-  BAtKit 
Joitce  as  pailiff  to  the  £iid  J.  C     The  plaintiff  pleaded  hors  de  fon  |J^*  «*^ 
fecy  upon  which  they  were  at  iffue.  And  it  w^s  found  that  the  plain*  s.clccorf- 
t^  was  feifed*rfi  acres  called  P.  holden  of  J.  C.  ut  fupra.     But  Ingly,  that 
dae  jury^j^  that  the  locus  in  quo  contains  2  acresy  which  is  called  P.  **•  .T^l^ 
and  thefe  2  acres  are,  and  then  were,  held  of  A.  and  if  upon  the  "  a^ac^ 
whole  matter  videbitur  curix,  &c.    And  by  the  opinion  of  the  anfwer  tiw 
whole  Court,  hors  de  fon  fee  upon  that  matter  is  not  found  5  for  Y^^  ^ 

*  although  it  be  found  that  the  a  acres  be  holden  of  A.  yet  //  may  he  ^^i  a^w'X 
that  £ey  are  within  the  fee  of  J.  C.  for  it  may  be  that  J.  C.  is  lord      ^*  ♦ '    •• 
pai^amount,  and  A.  mefne,  and  then  within  the  fee  of  J.  C.  and 
therefore  for  the  incertainty  of  the  verdift,  a  venire  facias  de 
novo  was  awarded.    Le«  axQ*  pL  294.  Mich.  32  &  33  Eliz.  C.  B, 
Greenwood  v.  Welden. 

12.  hiefffutn^ty  &c.  the  plaintiff  ^^rA^r^^,  that  whereas  the  de^ 
fendant  at  Londot^  iit  warda  de  Cheap  was  bound  to  J.  £,  the  defend" 
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a9tt  in  conjidcraiton  the  plaintiff'  would  give^  &c»  at  Lond6n4n  wards 
pradtBaprom'tfedf  &c.  Upon  non  afltimpfit  pleaded^  the  vennfaeV 
vuas  de  parochia  of  St.  Mary  of  the  Arches  in  warda  de  Cheapo  when 
there  was  no  parijb  mentioned  before  in  the  count ;  and  after  a  vcr- 
cli£l  this  was  objeftcd  in  arreft  of  judgment.  Per  tot.  Cur.  the 
plaintidTcannQt  have  a  ven.  fac.  de  uovo^  but  he  muft  begin  again, 
becauFe  the  fault  is  in  the  declaration,  and  not  by  the  award  of 
the  Court  only.  Cro.  £.  260.  pi.  46.  Mich^  33  &  34  Eliz.  6*  R. 
BradiOi  v.  Biihop. 

13.  %refpafs ;  the  Iffue  kvaSy  if  the  manors  of  P.  and  Great  Hm. 
m^re  bolden  if  the  homur  of  Ewelme  s  the  ven,  fac,  was  of  one  ma-* 
nor  ofjly,  and  therefore  ruled  to  be  ill  $  the  plaintiff  takes  a  vetufacm 
de  nroo  of  both  the  tnafwrsy  and  the  ifiue  was  tried  for  him.  It  was 
obje£led  that  it  is  a  mif-trial,  and  that  a  ven.  fac«  de  novo  was 
not  to  be  awarded  but  for  the  fame  jury^  or  where  the  verdifl  is 
not  well  examined ;  and  the  firft  verdi^  is  here  entered,  and  the 
writ  filed ;  fo  there  ftiall  be  two  verdi^s  of  record  for  the  fame 
things  and  both  full.  But  it  being  moved  again,  the  Court  held  it 
to  be  good,  and  the  plaintiff  had  judgment.  Cro.  £.  260.  pL  47* 
Mich.  33  &  34  £liz-  in  B.  R.  Horfeman  v.  Johnfon. 

14.  In  ajfuwp/it^  plaintiff  declared  that  the  defendant  in  confidera^' 
Hon  oftoL  cffumed  to  make  two  lights  into  one  i  upon  non  aflumpfit 
they  were  at  ifliie,  and  the  record  of  nifi  prius  was  to  make  two 
lights  (and  one  J  where  it  ought  to  be  (into  one.)  And  upon  that 
at  the  niii  prius  the  plaintiff  was  nonfuited.  And  it  was  now  movedf 
whether  the  plaintiff  ought  to  have  new  venire  facias  upon  tie  firfl 
iffue,  inafmuch  as  the  firft  venire  facias  did  not  iffue  forth  upon 
the  firft  record,  and  no  nonfuit.  £t  opinio  curix,  that  he  may 
go  to  a  new  trial,  but  whether  he  ftiall  have  a  venire  facias  de  fiovo, 
or  that  the  old  venire  facias  fbould  ferve  the  Court  doubted,  for  that 
the  firft  jury  was  fwom.     Golds.  136.  pi.  37.  Skelt  v.  Wright. 

S.C cited  m       jj.  In  an  afiion  upon  the  cafe,  upon  a  promlfe  in  confideration 

Yo«iiY.  °^  '*^'  hepromlfed  to  pay  10  /•  within  6  weeks,  the  defendant  ajfumed  to 

£ngie6cia.    dofuch  a  thing,  and  for  non-performance  brought  the  afiion  ;  and 

Paim.37«.-  upon  non-ajfump/it  pleaded,  the  parties  being  at  iffue,  the  record  of 

Godb.iUi.    ^ifi  P^^^.  '^^^  ^^  cotifideration  that  he  promifed  to  pay  10/.  within  6 

pt.4as.       tnonths.     And  for  this  variance  being  againft  the  truth  and  the 

former  record,  the  plaintiff  was  nonfuited,  and  upon  adyifemcnt 

of  2  precedents,  a  ven.  fac.  de  novo  was  awarded ;  and  the  iffue 

being  tried  for  the  plaintiff,  judgment  was  given  for  the  plaintiff. 

Cro*  J.  670.  pi.  8.  in  cafe  of  Young  v.  Englefield,  cites  Txin. 

9  Jac.  Farthing  v.  Dapper. 

16.  An  eje^one  firma  was  brought  of  ^o  acres  of  land  10  acres 
^  of  meadow,  J  op  acres  of  pqfture,  and  the  yxrj  found  the  ejedment 
only  in  2  clofes  called  BuAcre  and  Whjlcre,  parcel  tf  the  faid  lands  s 
and  by  the  Court  the  verdifl  is  naught,  and  the  plaintiff  ihall 
have  another  judgment,  for  ^t  judgment  ought  to  be  according  to  the 
declaration  of  the  plaintiff,  and  hU  demand.  And  it  does  not  ap- 
)>ear  of  how  much  execution  may  be  made,  and  it  may  be  that 
thofe  2  clofes  contain  more  than  was  iu  the  declaration.  And  by  the 
Court  a  venire  facias  de  /2£)tv  was  awarded.  Noy,  67.  Beum  v.  Feiton«.. 

17.  In 


1 7.  In  cafe  againll  a  gaoler  for  fuffering  J^  S.  in  exeattkn  upon  a 
Judgment  had  in  Trin.  term  2  Car,  to  ifcape,  it  appeared  that  thft 

record  of  ntfi  prius  mentioned  the  judgment  to  be  had  in  T'rin*  term 
3  Car,  whereupon  the  plaintifF  was  nonfuit ;  and  it  was  moved 
Aat  by  reafon  of  this  mifpr^non,  the  record  of  nIG  prius  not  being 
warranted  by  the  roU^  the  nonfuit  thereupon  ^as  void,  and  ought 
not  to  be  recorded.  And  the  Court  accordingly  ordered  a  dif- 
tringas  de  novo.    Cro.  Can  203.  pi.  8*  Mich.  6  Car.  Week's  cafe. 

18.  A  venire  facias  de  novo  was  ordered  to  ifTue,  becaufe  the  jf  a  fpecial 
fpecial  verdiB  was  imperfeSf,    'Sty.  176.  Mich,  1649.  Ratcliflr  v.  1"^*^  »» 

not  uke  in  the  whole  in  iflbe,  a  Tenirt  faciaa  de  novo  fl&all  be  granted ;  or  jf  the  fpcciai  vcrdid  ia 
iucby  tiiac  noJAidgment-can  be  given  upon  it:  per  Cur.  ft  Ld.  Raym.  1521*  Pafcb*  i  Geo*  a.  ia 
cafe  of  the  King  v.  Hayes. 

19.  One  was  fued  upon  the  fiatute  of  inmates^  and  the  Sftringat 
jurata  bare  date  on  a  Sunday^  and  out  of  term^  and  fo  is  erroneous. 
'I'he  queftion  here  was  whether  it  be  not  helped  by  the  ftatutes 
of  jeofails  of  18  Eliz.  and  21  Jac.  Roll  Ch.  J.  held,  that  it  was 
not;  but  there  (hall  be  a  venire  facias  de  novo>  nifi.  Style,  307. 
Mich.  165X.  Thcoballsv.  ^cwton. 

20.  One  of  the  judges  dying  upon  the  circuity  the  aff^es  were  Ad-- 

jmtmed  to  another  place^  and  be/ore  the  fitting  there  the  other  judge 

diedy  and  a  new  eommifjion  iffued  to  another  judge  to  fit  there,  and 

the  caufe  was  tried  upon  the  old  jurata^  returned  before  the  other 

judges.     It  was  obje^ed  that  this  was  a  nrif^trial,  becaufe  there 

was  not  a  new  jury  returned ;  but  it  was  held  that  it  was  no 
mif-trial,  becaufe  the  judges  not  being  named  in  the  jurata,  their 
dying  is  not  material  to  make  it  void.  Cites  Stile,  412.  Hill. 
2654.  Barker  v.  Elmer. 

21.  If  a  venire  facias  be  returned^  andntftfiled^  a  new  one  may 
be  taken  out.     Vent.  13.  Pafch.  21  Car.  2.  B.R.  Anon. 

22.  By  7  fe*  8  JF.  J.  cap.  32.  If  the  plaintiff  do  not  proceed  to  trial 
thefrfl  afftfes  after  the  tefte  rfthe  hab.  corp,  a  new  wtmrc  fbaii  iffue. 

23.  Upon  an  indiBment  (f  murder ^  it  was  held  per  Holt  Ch.  J.  Skin.  667. 
that  if  the  verdiSl  be  iniperfe^y  no  judgment  can  be  given,  but  a  *^^^J'  q 
venire  de  novo  ought  to  iiTue ;  for  though  it  is  a  fpecial  verdift,  &  p,_^ 
yet  it  cannot  be  amended  by  the  notes  in  felony,  as  it  might  in  M«*-  *»7- 
civil  cafes.     Ld.  Raym.  141.  Hill.  8&9W.  3.    The  King  v.  |;^*»«'»« 
Keite. 

24.  If  ^jnry  is  difcharged  at  the  qffifisy  in  order  to  have  a  view^ 
there  is  no  need  of  a  vcn.  facias  de  novo ;  but  it  isfufficient  to  have 
itiiflringas  for  the  fame  jury^  with  decern  tales  at  the  next  afftfes  s 
but  it  is  proper  that  the  entry  upon'  the  roll  fhould  be,  that  the 
jury  was  difcharged  for  that  reafon,  and  ordered  that  for  the  fu- 
tyire  fuch  entry  fhould  be  made.  Comyns's  Rep.  248.  Trin* 
2  Geo.  I .  in  C.  B.  Anon. 

25»  jS.  and  W.  were  indited  on  7.  feveral  indiBments\  but  by 
mifiake  tkepannel  of  the  jury^  that  were  to  try  B.  was  returned  upon 
Wh  difringas  ;  and  the  pannel  of  the  jury,  thai  were  to  try  W. 
was  returned  upon  BJs  diflringas;  for  which  reafon  the  Court 
thought  that  both  indi£imenti  were  tried  by  perfons  without  au« 
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diority,  and  accordingly  awarded  a  venire  fachis  de  novo,  r  Btr^ 
nard.  Kep.  in  B.  R.  io8.  Mich.  2  Geo,  2.  The  King  v.  WiUis.  ' 
S.  p.  ac-  .  26*  In  cafe  fir  Jeveral fits  offcandahus  %uords  fpoken  of  the  plain— 
wdtJJgiy*  jjgr^  jj^  obtained  a  vcrdi«,  and  the  damages  were  found  intire,  tiaugA 
Koto*  10  fifne  of  the  words  were  not  aSionoBle.  A  venire  facias  de  novo  was 
c  B.  336.  moved  for,  on  payment  of  cofts^  that  the  plaintiff  mieht  fever 
^"sffliST  liis* damages  according  to  an  ancient  rule  ot  Court;  which  was 
HayTtfd.—  granted  by  the  Court.  Barnes's  Notes  in  C.  B.  33a,  333.  Midu 
Aep.  of      g  Geo.  a.  Anger  v.  Wilkins. 

Praa.  in  ^ 

C*  B.  zxS.  S.  C.  and  S.  P.  accQffdi&sly. 

1 473  ]  (K.  g.  s)    Venire  Facias  de  novo.     In  what  Cafes 
f^(A.3)^  to  the  fame  Jury. 

Br.  yerija,  |,  pER  Cur.  If  inquifi  be  well  taken  in  party  and  ill  in  the  rgf, 
pl.  89.  ciM  r  {(  ^^]i  (land  in  part»  and  (hall  be  newlj  inquired  for  dis 
^'  ^*  reft  \  and  this  fccms  to  be  by  a  new  jury.    Br.  Enqueftj  pL  5^ 

cites  9  H.  4*  7.  and  Fitzh.  Enqueft,  33. 

2.  In  wafte  in  two  vills^  tfthe  writ  rfinqtdry  be  not  wettferved  in 

the  oM  villy  alljball  \e  inquired  de  novo ;  for  all  the  inquifitbn  (hall 

be  by  one  9ind  the  fame  inqueft>  and  at  one  and  the  iame  time, 

Br.  Retom  de  Briefs,  pl.  39.  cites  i  a  H.  4.  3. 
At  the  mfi        3.  if  fii/i  prius  eeaff  by  proteRion^  and  at  the  day  in  bank  it  is 
prms  pro-     repealed^  new  proceft  fiiaU  be  made  againft  the  jury ;  but  if  it  be 
i%T*^r^  difallowed  at  the  day,  the  inqueft  ihali  be  taken  by  his  default. 
tUtuftktt    Br.  Procefs,  pl.  170*  cites  14  H.  4.  i6. 

4ia.  And  M  the  dM  in  hank  the  prctea'toM  vfat  refe«Ud\  tnd  becanfe  It  «w  tHowod  at  tht  da^a# 
the  nifi  priui,  therefbf«  tb«  taking  of  the  vifdia  is  iU;  bj  whkh  proccfi  UTued  againft  fbejorf 
again.    Conoa  if  the  pioteaioo  had  not  lain  by  the  law,  then  the  vcrdia  bad  been  good.     Br.  Ver. 

afa,  pl.  70.  dtts  hH.  6.  a. B».  Proceft,  pl.  146.  dtes  S.C. Br.  Enqueft,  pl-sj. 

cites  S.  C. 


SRq>.  65.  4.  The  Jury  having  ome  given  their  verdiB^  though  it  be  imper* 
Jr.  66.  a.  A^^  {^^11  never  be  fwom  again  upon  the.  fame  iffue,  unlefs  it  be 
s!c.*icwi!i!  in  cafe  of  aMe^  when  the  party  is  to  recover  by  view  of  the  ju^ 
Sngiy*  fcy  rors  \  per  Coke  and  Fleming  Ch.  J.  and  judgment  accordingly, 
janie  of  q^  y  ^j^^  pj^  ^^  VSxAi.  6  Jac.  B.  R.  Cook  V.  Lancday;  cites 
Lovcd^f^^  ax  H.  61  ao.  ao  E.  3.  Office  de  Court,  20.  a  Mar.  Br.  Inqueft,  86, 

l?73.Li'lf  tfcejadteteceint  an  Inperfta  wdia,  there  can  be  ao  further  pracefi  asainft  the 
fimc  juiy;  becaufe  they  are  difchargcd  by  the  aoceptance  *f  their  verdia$  and  theicfore  ia  this 
cafe  there  maft  be  a  ▼eoiic  facias  de  noiro  to  give  a  more  perfta  verdia;  but  becaufe  the  famejaiy 
often  are  at  feveral  affifet  on  the  contiduance  of  th?  jury  procefs,  therefore  by  the  ftatnte  cf 
7fr  8  W.  3.  cap.  32.  a  ve&iii  ^iM  4e  novo  it  git^nsifthft  c^uife  b^  sot  ttied  the  firft  affifek 
pilb.  Hi#.  7i*  75- 

(L.  g)    Venire  Facias  de  novo,    Whjbqll  grant  0^ 

[It  X^^  fare  facias  upon  a  recognizance  in  Chancery ;  if  the  paf- 
*  ties  are  at  iffue,  vpw^  which  the  record  is  fent  into  B.  U. 
and  there  it  appears  that  the  venire  facias  is  not  well  awarded^  the 
venire  faciag  de  novo  Ihall  be  awarded  in  A  R.  and  not  in  the  Chan- 
iery.    M.  IP  Ja,  B.  R.  betwecp  WpoD  and  Hunt,  ^x  Curiam.J 


C(illi«  471 

(M.  g)    New  Trial.    The  Antiquity  thereof. 

Y.  A  FTE&  yerdi£i  for  the  pbuntifi>  it  was  moved|  upon  c^« 
^  tificate  of  the  judge  that  it  pafied  againft  his  opinion,  that 
judgment  might  be  arrefted,  and  that  there  might  be  a  new  trials 
as  had  been  done  heretofore  in  like  cafes.  But  Roll  J.  contra,  £  474  ] 
diough  it  has  been  done  in  C.  B.  For  it  was  too  arbitrary  for 
them  to  do  it>  and  you  may  have  your  attaint  againft  thejurj^  and 
there  is  no  other  remedy  in  law  for  you ;  but  it  were  good  to  advifi; 
the  party  to  fujBTer  a  new  trial  for  better  (atisfaftion.  And  let  the 
defendant  take  4  days  from  hence  to  fpeak  in  arreft  of  judgment 
if  the  poftea  be  brought  in ;  if  not,  then  4  days  from  the  time 
it  fliall  be  brought  in.  Sty.  i^i.  Mich.  24  Car.  B.R.  Blade's 
cafe. 

a.  In  a£Uon  for  words,  m.  calling  the  pltuntiff  traiUr^  &c*  the  10U9L 
jury  gave  1500A  damages.    Whereupon  a  motion  was  inade  for  a  sos.HiU.ta 
new  trial.    The  counfel  for  the  plaintiff  oppofed  it,  as -a  thing  s^^'^^bt 
without  precedent;  die  comifel  tor  the  defendant  infifted  that  qjrBtN  v.. 
the  court  had  power  in  cafes  extraordinary,  as  the  prefent  cafe  is,  Hslstow 
to  grant  a  new  frial.    And  Glyn  Ch.  J.  faid,  it  is  in  the  difcrc  r\ll%^ 
tion  of  the  court,  in  fome  cafes,  to  grant  a  new  trial  \  but  this  r«id  bj  Par* 
muft  be  a  judicial,  and  not  an  arbitrary  diredion  \  and  it  is  fre^  ^^  ^^* 
fuent  in  eur  hocis  for  the  court  to  take  notice  of  nufcarriages  of  juries^  gtwatiM 
and  to  grant  new  trials  upon  them :  and  it  if  for  the  peoples  benefit  oew  trials 
that  itjbouldbe  foi  for  Ac  jury  may  fometimes,  by  indireA  deal-  ^^^  •*!^ 
ings,  be  moved  to  fide  with  one  party,  and  not  to  be  indifferent  ^m!^ 
betwixt  them)  but  it  cannot  be  fo  intended  of  the  Court,  where-  trial  was 
£cnre  let  there  be  a  new  trial  in  the  next  term,  and  the  defendant  £[^||q!^^^ 
fhall  pay  fuD  cods,  and  judgment  to  be  upon  this  verdlfi  to  (land  of  damafes. 
for  fecuvity  to  pay  what  {hall  be  recovered  upon  the  next  verdiA.  — Wiii.*a 
Sty.  466-  Mich.  1655.  Wood  v.  Gunfton.  mI^LVtw, 

ia  tlie  cafe  of  the  Q^tiN  t.  Bbwslst  CoapoaATioN ;  Ld.  Parker  cites  tbis  cafe  at  the  firft  caft 
of  a  new  trial  which  we  find  ia  our  books,  and  that  it  wai  after  a  trial  at  bar.  Ibid,  ft  14.  be  (ays  that 
one  reefon  why  we  do  not  find  tbis  pradice  more  ancient  may  be  that  diere  are  no  reports  of  old  mo« 
ttont.— -It  is  faid  to  have  boea  denkd  to  be  tne  thatnew  trials  began  at  that  time.  Mich*  ly}^* 
B*  R*  in  cafe  of  Dormer  v.  Fortefeue* 

3.  There  have  been  new  trials  ancienttyj  as  appears  from  thiSf  that 
it  it  a  good  challenge  to  a  juryman^  to  fay  that  he  hath  been  z  Juror 
before  tn  the  fame  caufej  per  Holt  Ch.  J.  2  Salk*  648!  pi.  20.  HilL 
1 1  W.  3.  B.  R.  in  Argent  and  DarreU's  cafe. 

(N.  g)    New  Trial.    Granted^  in  what  Cafes. 

%•  1F  zn  order  made  at  the  affifes  be  grounded  on  agreement ^^ and 
^  vercUB  had  there f  in  purfuance  thereof ^  the  Court  will  grant 

a  new  trials  if  the  plaintiff  refufe  to  fland  it.     i  Keb.  478.  pL  6« 

Pafch.  15  Can  2.  B.  R.  Howel  v.  Smith. 

2.  A  new  trial  was  moved  for,  on  fu^eftion  of  deed  inrMed 

fuddenly  trumped  on  the  defendant  qt  the  yfifes^  whereby  he  fuffered 

L  1  4  ver£a 
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vfrJtB  ngainji  htniy  nDhereas  there  was  nc  fueh  deed  ever  uuroUeig 
v^hich  the  Court  ref ufec^  althpugh  iip  remedy  be  againft  anj  par« 
ties  for  forgery  or  perjury,  i  Keb.  568.  pi.  15.  Mich.  15  Car.  z. 
B,  R.  Noy  v./fucker. 

\   3,  It  was  infifted  Upon  as  a  rule,  that  nothing  Jhall  he  a  grauni 

to  direH  a  tte^v  trial  to  avoid  a  judgment  at  lawj  that  would  not  be 

.  ground  for  a  bill  of  review  to  reverfe  a  decree;  and  a  confeflion  fub- 

■  fcqucnt  to  a  decree  is  no  ground  for  a  bill  of  review.     Chanc. 

Cafes,  43.  Hill.  I  c  &  1 6  Car.  2.  Curtefs  v.  Smalridgc. 

4.  The  Court  laid  they  would  hardly  grant  a  new  trial  where 
a  verdift  might  become  evidence  in  a  criminal  eaufe.     12  Mod.  3 19. 
•    Mich.  II  W.  3.  Richardfon  v.  Williams. 
[  475  ]       5*  ^^  i^tri  be  evidence  of  both  fides,  and  verdiB  againfi  the 
Jlrength  of  evidence^  if  fuch  trial  be  not  peremptory,  there  ought 
j\ot  to  b^'a  new  trial.     General  caufes  of  new  trials  are  want  of 
due  noiiccy  fraftice^  or  mifdetneanor  in  jury^  in  either  party  or  their 
agents^  the  chfence  offome  material  witneJSy  which  they  could  not 
then  have,  vcrdift  againfi  Vbidence^  excefftve  damages^  &:c.  per  Cur* 
•    •  12  Mod.  439.  Hill.  12  W.  3.  B.  R.  Anon. 

W.B.  What  6.  W.  brought  debt  on  a  bond  for  payment  of  1500/.  and  upon  »^ 
^'r'^ctrt/u  tfif^^^^  joined  iflue,  and  went  to  trial,  but  there  being  great  reo" 
AomaVern.  f^^^  tofufpeEl  that  the  bond  was  forgedy  the  plaintif  firfl  f tiff ered  a  mn^ 
^•1.378.  but  fuit  upon  full  evidence.  Upon  a  2d  trial  there  was  a  verdiSl  againfi 
fiwn"*  *  /A/A?wrf;  but  before  judgment  was  entered  up,  xiiz  plaint ff  xoxpr* 
419.— Abr.  ed  and  obtained  a  new  trialy  and  had  a  verdiB,  Thereupon  the 
^u.  Cafes,  plaintiff  at  law  brought  his  bill  to  fiave  fatisfafHon  out  of  a  trtift  e/tate 
^itwiVera,  ^^^  ^"^3  bond-debt,  the  perfonal  aflets  falling  (hort,  the  [pre- 
37S.  419.  *  tendedj  obligor  [deceafed]  having  fubje£ted  his  real  eftate  to  the 
S.C.  but     payment  of  bis  debts.     [The  defendant  infijled  that  the  bond  was 

SpoTted.«nd  f^^S^^i  ^^^  ^^^  ^^^^  f^^S  P'^  rf  ^ :  ^^  that  being  the  point 
ftems  to  be  tried  at  law,  the  Court  would 'not  enter  into  the  proof  of  it,  or  per^ 
J^"  J^^oj  nttttbe  depofitions  to  be  read^"]    The  fingle  queftion  was,  whether  the 
lome  M3.     Court,  upon  the  circumftances  of  this  cafe,  would  decree  a  fatif- 
fadion  out  of  the  truft  cftatc  upon  the  credit  of  the  verdick,  with- 
out directing  an  iflue,  or  giving  the  defendant  an  opportunity  to 
..  try  it  again  ;  and  the  Court  decreed  for  the  plaintiffs.     But  on  appeal 
to  the  Houfe  of  Lords  a  new  trial  was  direBedy  ana  the  bond  found  to  be 
forged.    2  Vern,  378.  pi.  344.  Trin.  1700.  and  419.  pL  382.  HilL 
1700.  Wharton  v,  Tilly,  &  e  contra. 

7.  When  n  trial  has  been  twice  bad  on  the  fame  iffue^  and  both 
verdiBs  agree,  it  would  be .  unreafonable  to  grant  a  nevv  trial.  11 
Mod.  I.  pi.  I.  Eaft.  I  Ann.  B.  R.  Anon. 

8.  When  no  material  caufe  can  htfbewn,  this  Court  will  always 
have  too  great  an  efteem  for  a  verdlA,  as  to  grant  a  new  trial. 
And  yet  when  any  unforefeen  accident  happens,  or  fome  fudden  im- 
pediment, as  ficknefsy  &c.  to  a  witnefs,  and  a  trial  is  had,  and  a; 
verdi£i  given  for  the  plaintifif,  which  might  have  been  given  for 
the  defendant,  had  that  witnefs  been  produced,  m  fuch  cafes  this 
Court  will  grant  a  new  trial,  on  paying  coils  of  the  former  triair 
1 1  Mod.  X.  pL  It  Saftf  I  Ann.  3-  R«  Anon« 

9.  Upon 
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9.  Upon  a  trial,  a  pcint  in  law  wasjlarted  by  thejudgif  and  the 
tounptldid  not  take  it  upy  hut  ii^fted  upon  otber  faihf  nvhich  werefiund 
OEoin/l  them  s  fohereas  had  they  in/lfted  upon  t&  matter  oflanvjtirred  Vf 
U)e  judge,  the  verdiB  muft  have  pajfed  for  them.  The  queftion  was^ 
whether  this  is  fufficient  caufe  to  move  for  a  new  trial  ?  Parker 
Ch.  J.  held,  that  if  the  only  ill  confequence  of  this  Terdi£l  was 
the  matter  of  cods,  the  party  ought  to  fuffer  for  his  counfers  neg- 
Ie£l ;  biit  if  the  party's  right  be  bound  by  i^  then  he  thouffht  it 
hard  for  the  party  to  loft  his  right  by  his  counfel's  flip  or  miitake. 
But  the  other  3  juftices  being  of  a  contrary  opinion,  his  lordfliip 
fatd  there  mud  be  no  new  trial  \  and  that  he  fo  far  aflented  to  his 
brothers,  that  though  a  verdi£t  fhould  leave  the  party  remedilefsy 
yet  if  the  counfel  does  not  only  not  infill,  but  exprejsly  waives  it^ 
there  ought  to  be  no  new  trial,  i  o  Mod.  202,  203.  Hill.  1 2  Ann. 
B.  R.   The  Queen  v.  Hellion  Corporation. 

10.  Experience  {hews  that  new  trials  are  grafttabfe  as  well  for  a 
fault  in  the  judge  asjury^  in  caufes  tried  at  nifi  prius,  because  the 
judge  of  nifi  prius  a£ls  rather  in  a  minifterial  than  judicial  capa- 
city, and  the  ground  and  foundation  of  granting  new  trials,  when 
either  the  judge  or  jury  are  to  blame,  is  one  and  the  fame,  viz.  do- 
ing juilice  to  the  party;  per  Parker  Ch.  J.  10  Mod.  202.  HilU 
1 2  Ann.  B.  R.  in  the  cafe  of  the  Queen  v.  Helfton  Corporation. 

11.  The  fame  reafon  which  will  warrant  a  motion  in  arrefl  of  [  476-3 
judgment i  wilUihewife  warrant  the  like  moixon  for  a  new  triqL   Arg. 

and  feems  admitted,  only  that  a  motion  for  a  new  trial  could  not 
be  made  in  another  term.  8  Mod.  264.  Trin.  10  Geo.  17.25.  The 
King  v.  Pollard. 

1 2.  In  ejeBment  a  verdi£l  pailed  for  the  defendant,  but  a  new 
trial  was  granted,  the  mortgage  deed,  under  which  defendant  claimed^ 
appearing  to  be  a  counterfeit  by  theflamp,  the  dye  which  imprefTed  it 
not  being  made  till  feveral  years  after  the  date  of  the  deed ;  for 
though  where  matter  of  title  is  the  difpute,  and  the  defendant  obtains 
a  verdi^f  a  new  trial  is  always  denied ;  yet  this  is  an  extraordinary 
cafe  where  the  revenue  is  concerned.  Barnes's  Notes  in  C.  B.  318. 
Mich.  8  Geo.  2.  Baker,  on  the  demife  of  Brown,  v.  Petcher. 

1 3.  In  ejeBment  tried  at  bar,  iffue  was  whether  the  defendants  were 
in  pojej/ion  of  all  or  any  part  of  the  premifcs  in  queftion.  The  evi^ 
dence  that  was  given  to  prove  the  poffeffion  was  uncertain.  The 
jury  found  that  the  defendants  were  not  in  poffeffion  of  all  or  any  part  of 
the  premifes.  It  was  fuggefied  for  a  new  trials  that  this  faB  is 
found  by  the  jury  exprefsly  againft  evidence^  and  therefore  prayed 
a  new  trial ;  but  it  was  dinted  to  be  granted,  and  in  delivering  the 
opinion  of  the  Court  it  was  laid  down  as  an  undoubted  truth,  that 
if  the  evidence  be  doubtful,  no  new  trial  jball  goy  but  it  muft  be 
contrary  to  evidence.  MS.  Rep.  Hill.  1 2  Geo.  2.  B.  R.  Smith  and 
Dormer  v.  Parkhurft. 
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(O.  g.)   New  Trial  granted  in  what  Cafea#    h  re^ff^ 

of  the  ASHon. 

The  Coart  I*  I N  ^OCioti  on  the  cafey  for  wordf  fpoke  at  fcveral  times^  ibme 
ncrer,  or  1  whereof  wctc  adionable,  and  fomc  were  not.  After  vcrdiSt 

mLTs^*  for  the  plaintiff,  judgment  was  arrefted,  and  thereupon  it  was 
triaif  in  moved  to  have  a  venire  facias  de  novo,  and  try  it  again.  Q^re^ 
aaifmtfir  ^^11  if  it  (bould  be  granted.  Sid,  144.  pL  25.  Pafch.  i  c  Car.  2* 
HoJtCh.j.  ^-K..  Anon. 

a  Salk.  644.  pi.  4.  Pafch.  S  W.  3.  B.  R.  Anon. 

2.  Denied  in  ejeSment^  though  the  verdiA  was  given  agasnft 
diredlion  of  the  Cburt  in  matter  of  law.  3  Jo.  225*  Mich*  34  Car.  2« 
B.  R.  King,  leflee  of  the  Earl  of  Thanet,  v.  Fofter. 

3.  A  bill  was  exhibited  fetting  forth^  that  the  defendant  in  m 
replevin  had  avowed  for  a  rent-charge,  and  iilue  was  taken  there- 
upon  upon  the  feifin  of  the  grantor,  and  it  was  found  for  the  de- 
fendant ;  which  verdi A  the  plaintiff  complained  of,  alleging  that 
the  rent  pretended  to  be  granted,  had  not  been  paid  in  50  fearx^  and 
other  ctrcumfiances  to  render  the  grant  fufpidous,  &c.  The  lord  chan- 
cellor decreed  that  there  {hould  be  a  new  trial,  the  complainant 
paying  the  cofts  of  the  former.  Note,  this  could  not  have  been 
tried  again  at  law,  becaufe  the  verdi^  in  replevin  is  conclufive* 
2  Vent.  351.  Pafch.  33  Car.  2.  Anon. 

Upon  an  if-  4«  The  re^fon  why  one  trial  in  ejeBment  will  pot  bind  die  inhe- 
futdeviftvit  ritauce,  is  from  the  nature  of  the  a£kion,  and  not  from  any  rule 

JIIfai^wM  "*  ^^^  ^^*  °^^  ^^  ^^  ^^^  ^^^^  ^^^  irfieritance  5  for  it  would 
fiundaga'tnfi  vti  z  proper  a£lion  \  but  a  decree  in  Chancery  is  fuial,  therefore 
t^  heir  Si  Que  trial  upon  an  iffue  direfted'may  fettle  the  right.  MSS.  Tab. 
urged  for  «*  tit.  Trial,  cites  172 1.  Lomax  v.  Rider. 

new  trUl^  that  it  was  the  rule  0/  the  Court  not  to  hind  the  inberitamet  toithovt  %  trlah  at  *  leaft ;  8ii4 
IB  the  cafe  of  an  ejeAment  at  law,  the  party  is  at  liberty  to  try  his  fortune,  toties  qooiiesy  ftc 
But  Ld.  Qhanc.  faid,  he  kaew  of  00  fnch  rule  j  and  as  to  Um  cafe  of  ejedbneat  at  b^ur*  he  laid  dM 
ancient  courfi^  of  law  was  otberwift}  for  in  a  teal  a^ioh,  as  affifey  Ac  recove^  therein  was 
always  a  bar  to  a  new  aflife,  and  the  party  grieved  was  put  to  a  writ  of  a  higher  nature,  ftc.  uA 
the  t^'tng  toties  ptoties  upon  ejeffment  is  owing  to  the  new  frnBice  of  trying  titles  that  mfe^f  wheram 
the  forties  being  Ji^itiofiSf  one  tritl  catnot  he  made  ufe  of  a$  a  tar  to  Mother.  And  a  new  trial 
was  denied,  no  affidavit  or  ttrttpcaie  of  the  judge  being  produced*  %  MS.  Rtp«  Mich.  4  Oeo.  a* 
in  Cane. 

♦[477] 

(P.  g)  New  Trial  granted,  in  what  Cafes.  In  refped 
of  the  Adion's  being  hard^  or  the  FUa  dijbonefi. 

S.  p.  cited  1,    A  N  aBion  was  brought  againfl  the  hundred  for  a  roUer^  aiid 
^  ^*'*in  verdia  was  given  for  the  defendant,   and  a  new  trial 

cafe* of*  "*  was  granted.  2  Salk.  644^  pi.  2.  cited  in  the  cafe  of  Smith  r. 
Smith  ▼.    Bramfton. 

FlAMP- 

TON.  Arg.  at  Trin.  169 1.  B.  R.  Horton  t.  the  Hundred  of  EdmOatOB.*— >Alid  ibid.  Hf  63.  fif^ 
Ihit  a  like  caie  was  in  Trin.  5W.  &.M.  C.  B. 

2*  la 
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!•  In  cafe  fir  mgRgently  keeping  JSi^  Jlre,  per  quod  the  plaintiff*s  U.  Rajn* 
ioi^e  ^as  htrnt,  the  verdid  was  for  the  defendant  5  and  after  5 '(f^Jj^ 
great  debate  and  confideration  a  sew  trial  was  denied,  becaufe  it  ji^ij 
IS  a  hard  adion,  and  the  jurors  arc  judges  of  the  fad.     And  yet  .5  Mod.  S;. 
Holt  Ch.  J.  declared  he  was  not  fatisfied  with  that  verdift-  2  palk.  ^;^;*'i^ 
644.  pi.  3.  Mich,  f  Win.  3*  B.  R.  Smith  v.  Frampteiu  Smicii  w. 

Cronsptcoi 
accortins^y *  —"In  defifeiios  the  opinioA  ^  the  Covrty  Hill.  11  Geo.  %,  ia  tbe  ah  of  Smxts 
A»9  DoEMSK  V.  PAiKMvitTy  It  wM  obfciTed  tbtt  the  faardihip  of  a  cafe  had  been  a  tu£an  Joe 
irefufing  new  trialt,  and  cited  %  Salk*  644. 

In  tap  fir  negliiewti^  Utfiitl  IMfn^  a  verdlft  was  fiwnd  fbr  the  plaintiff;  and  a  new  trial  |ffanttf« 
B«t  |Nr  Cor*  hwi  a  firaiA  beat  lor  the  ddtBdaot^  we  would  hardly  hate  granted  a  new  trialj  becauft 
it  it  t  haid  adUon.    a  Salk,  65}.  pi  34.  PaCch.  5  Ann.  B.  Jt.  Dunkiej  v.  Wade.  ^ 


3.  Upon  non^JTun^  ^IcsiAtA^  the  }\irj  fiund  fir  the  ^WmiiS^  i«  ddHw- 
^ough  the  iefenaant  gave  good  evidence  of  her  coverture  %  and  the  |2fn*^f  ^ 
Court  would  not  grant  a  new  trial,  becaufe  there  was  no  reafon  coart»  Hau 
why  the  defendant  who  lived  here  as  afemeMe^  ihould  fet  up  co-  ,"  Geo.«. 
rcrtttre  to  avoid  the  payments  of  her  juft  debts.    2Salk.646.  ^^,^ 
pi.  1 1,  Hill.  8  Will.  3*  fi.  R.  Deerly  ▼.  the  Dutchefs  of  Mazarine,  ams  o 

pAixHvatT»  it  was  ftid  that  the  hoocftf  and  c^tjr  ef  a  cafe  hsd  beea  a  leafea  fer  refufiflf  a  i 
ly  and  cited  the  prindpai  cife. 


4.  Leflbr  brought  tnvtr  mgcinft  the  kffeefir  trees  cut  down,  yet 
becaufe  the  l^ffee  dtd  it  in  trenching^  and  tbe  plaint^ had  thereby  greats 
ir  advantage^  though  the  jury  found  for  the  defendanti  yet  the 
Court  would  not  grant  a  new  driaL  aSalk.  647.  pi.  15.  Pafdu 
JO  W.  3.  Starr  r.  Wade. 

5.  In  debt  tipm  bond  agmtf/i  an  heir^  he  pleaded  riens  per  de/centf  S.  C.  <itel 
but  omitting  to  bring  tbefettlement  to  the  triai^  the  verdifi  went  againjl  ^^^^^ 
him.    And  a  new  trial  was  denied,  becaufe  it  was  an  honeft  debt.  of'^KiNc 
Cited  per  Holt  Ch.  J.  2  Salk.  647.  Mich.  10  W.  3.  in  cafe  of  Wits  ▼•  Axm»* 
V.  Polehampton.  u^^l^. 

pi.  I.  Mich.  10  W.  t.  B.  R.«^S.  C.  cited  by  HoltCh.  J.  Holt*s  Rep.  706,  707.  pL  la.  in -cafe 
ff  Lc  Blanc  v.  Hairiion. 

6.  A  motion  was  made  for  a  new  trial,  becaufe  the  defendant  f  478  J 
having  plefided  a  compofitiou  viith  his  creditors^  had  firgot  to  carry  I S^^^*  %f^ 
4bwn  witneffes  at  the  trial  to  prove  the  fubfrribers  hands.     Sed  per  jjjw.*^!^^ 
•Curiam,  it  was  denied,  becaufe  the  debt  was  honed,   2  Salk.  647.  B.R.*feoaa 
pL  16.  Michf  10  W.  3.  Wits  v.  Polehampton,  to  be  s.  C 

>  by  tiie  name 

of  King  V.  Albertoo. 

7.  AQion  for  561.  penalty  for  yS//i/jg  half  a  pint  of  cherry  hraniy^ 
die  faA  was  proved  upon  the  trial  to  be  done  by  defendants  wifis 
|>ut  feveral  circumftances  appeared  to  (hew  that  fhe  was  unwarily 
fnswn  in  byfilfe  pretences.  Ld.  Ch.  J.  Eyre,  wiio  tried  the  caufe^ 
dire£bed  the  jury  to  find  for  the  plaintiflF;  but  they  found  for  de- 
fendant contrary  to  evidence.  A  new  trial  was  denied,  the  aSian 
being  hardf  and  tht  cafe  having  been  reprefentedto  the  commi/^ers 
ffexcifif  who  refiffird  to  direct  a  profecution.  Barnes's  Notes  in  C.  B* 
^xx.  i^&€f  6  Geo.  2.  Phtli^s^  ^ri  tam^  v.  ScuUard, 
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(QlS)  ^^^  'Vn2X  granted  in  what  Cafes,  In  refpeft 

of  the  AftioQ  being  criminaL 

And  all  the  j.  'TpHE  defendant  being  indicfedf&r  murder^  and  the  Jury  being 

£*^und^be-  aflced  whether  they  were  agreed  on  their  verdid,  tnev  an- 

mg^aflted,'  fwercd  they  were,  and  that  their  foreman  Ihenld  fay  for  tiiecn, 

were  of  the  yfho /aid  that  the  defendant  was  gti't^ty  of  manjtaughter^  whereupon 

S^iih^'ihe  ^*'  '"S^  of  the  jury  difagreedy  and  faid  it  was  not  their  verdiB  :  then 

CeuFt,  and  quia  Yeredi£him  illud  c^xv^  hie  incertum  vitiofum  &  minime  fuf- 

tfrat  It  had  gciens  in  lege  videbatur,  the  Court  afked  the  defendant  whether 

Jw^^tonTbc-  ^  would  be  difcharged  of  this  faid  vcrdiS.  and  jury,  who  agreed 

ibcft.    Ibid,  to  /t ;  he  was  tried  by  another  jury  upon  the  fame  indiEtment^  and 

found  guilty,  and  had  judgment  to  be  hanged,  i  And.  103.  26  Eliz. 

Manfeli's  cafe. 

Ami  lAcre  2.  A  new  trial  will  not  be  granted  where  the  defendant  Is  acquitted 

aefertdant  y^  criminal  and  capital  cafes ;  but  otherwife  it  is  where  he  is  con^ 

tSTki^i'iD"  ^'^^^-     Lev.  9.  Mich.  12  Car.  2.  B.  R.  Anon. 

fMinAtion  ffrr  petjury,  and  an  affidaTit  was  read  that  one  of  the  witneiles  wai  abfent  by  rcalbo  of  fide* 
Bcfs,  the  Court  denied  to  grant  it.     Lev.  9.  ciies  Mich.  13  Car.  2.  the  King  ▼.  Bowdcn* 

S.  c.  cited  2 .  An  information  of  perjury  -wTisfvmndfor  the  king.  A  new  tri- 
Ra!yin^6  .  ^^  ^^^  moved  for  upon  feveral  affidavits,  but  the  Court  doubted  if 
10  ca^  of  they  had  power  to  grant  it  without  confetit  of  the  kinf^s  cmnfd^ 
Smith  v.  though  It  appealed  to  them  that  there  was  caufe  for  granting  it, 
Tofth'atit  ^'^^  ^^  feemed  to  them  that  they  could  not  grant  it.  Sid.  49. 
vas  agreed    pK  1 2.  Mich.  1 3  Car.  2.  B.  R.  R^  V.  Dawibn. 

that  m  in- 

formation  of  perjury  where  the  king  is  party,  a  new  tribal  might  be  granted  with  conlent  of  his 

cottnie),  and  where  he  is  not  party,  that  it  might  without  fuch  confent ;  but  Mr.  Northey  (aid  that 

JAt.  Siderfin  i»  miftaken  in  that  cafe,  for  that  In  tho  34  W.  &  M.  in  B.R.  between  the  Kikg 

«ND  Stoke  in  an  information  of  perjury,  a  new  trial  was  granted  to  the  defendant  witboat  fach 

content. 

4.  But  in  debt  by  informer y  the  Court  agreed  that  they  might 

grant  a  new  trial  upon  caufe,  without  confent  of  the  Unj^s  comnfel^ 

C  479  ]  becaufe  the  party  has  hitereft.     Sid.  50.  pi.  12.  Mich.  13  Car.  z. 

B.  R.  in  cafe  of  Read  v.  Dawfon. 

In  the  pre-        y.  Upon  an  indiftmen^  oi perjury j  the  witneffes  who  could  prove 

the'cour™  *^  '^^^^  arrejtedfor  great  fums  as  they  were  going  to  the  affifeSy  and 

feemed  to  be  committed^  fo  that  they  could  not  be  prefent  at  the  trials  and  tbereupom 

aU  of  opini-  /^^  defendants  were  acquitted ;  on  affidavit  of  thb  matter,  the  Court 

ing  to^thc '  'w^s  moved  for  a  new  trial,  he  for  whofc  benefit  the  perjury  was 

diftiuaion    being  found  guilty  of  contriving  this  arreft  \  but  all  the  Court  ex- 

b '^•^ d*    cept  Windham  J.  faid  they  could  not  grant  a  new  trial  in  perjury, 

ham  j'.*^ See  becaufe  the  record  of  the  acquittal  was  before  them;  and  they 

Sid.  149.  pi.  faid  that  all  the  juilices  of  SerjeantVinn  in  Fleet-ftreet  were  of 

Lei  ^J2^ —  ^^^  '^"^^  opinion.    But  Windham  J.  faid  that  the  books  are  only 

The  King   that  the  life  of  a  man  is  not  to  be  put  in  jeopardy  twice  for  one 

▼.Sift John  and  the  fame  offence  *,  but  this  is  a  crime  which  doth  not  reach 

|ack8on,    j-fg^  ^jj^  therefore  he  was  for  extendmg  juftice,  that  the  innocent 

new  trui     might  not  be  puniffied  for  the  guilty,  efpecially  when  the  means 

by 
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hy  which  the  party  cfcapcJ  jufticc  is  a  greater  crime  than  the  wis  4aued» 
firft.  Sid.  153.  pi.  3.  Mich.  15  Car.  2.  B.  R.  The  King  v.  Fen-  J^'?^^  » 
^ic'k  and  ftolt.  cafc^—U 

a  itport  of  this  cafe  coRimunicated  to  me  from  a  MStT  of  Ld.  Cb.  J.  Kelyrig,  he  fays,  that  Hyde  Ch.  f«  , 
TwiAien,  and  himfelf  agreed,  that  no  trial  ought  to  be  where  the  party  was  once  ac^ohted  m 
any  crime  that  concerns  lifcy  or  member,  or  which  would  make  the  party  infamous ;  and  fayt  cha 
mlfchief  might  be  very  great  if  ihe  party  ihouid  be  put  to  a  new  trial,  for  then  his  advecfary  would  6e 
where  be  failed,  and  might  ufe  HI  means  to  prote  what  he  tailed  In  before  j  and  chat  upon  fearcky  »o 
piccedeot  was  found  that  ever  any  new  trial  wu  granted  in  fuch  cafe  exept  two  in  the  time  of  the  iMii 
troubles,  which  his  brother  Twifden  fajd  were  by  coafent,  and  that  the  Court  did  not  xtgud  chflU 
precedents,  as  diflfbring  from  all  in  good  times. 

6p  The  Court  will  not  fufFer  any  new  trial  ///  perjury,  altJjough  S.  C.  ^ttsl 
the  parties  do  confentj  after  acquittal,   nor  in  an  information  againft  ^^*^,  ^. 
the  defendant  for  fubomation  of  ivitnejfes  to  prevent  the  evidence  for  Midi.  *ao 
the  king,  will  fuflfer  a  new  trial  now  he  is  found  guilty  5  but  thcv  C^^-  *•, 
committed  him  to  prifon  for  the  prcfent.     i  Kcb.  638.  pi.  3.  Hill,  ^'^i?^ 
15  &  16  Car.  2.  B.  R.  Primate  v.  Jackfon.  King  ?. 

Marchant. 

*j.  In  an  information  of  perjury^  the  defendant  nuas,  acquitted.     It 
vrzs  fiiggefed  for  a  new  trial,  that  the  caufe  was  appointed  for  trial 
at  bar  in  the  Mich,  term,  and  then  the  defendant  put  it  off  for  want  of 
notice,  andhy  reafon  of  privilege  of  Sir  H.  North,  in  whofe  caufe  the 
perjury  was  afftgned,  he  being  a  parliament  man,  and  yet  as  foon  as  • 
the  •  defendant  was  gone  out  of  town,  the  f  profecutor  brought  the  •  Orig.  It 
caufe  to  trial  by  provifo,  and  fo  was  acquitted  of  the  perjury  5  but  P«>fe«««- 
the  Court  denied  it  becaufe  the  privilege  was  in  civil  caufes,  and  t  Orig.  it 
tJic  Ch.  Juftice  never  tries  any  criminal  caufe  J  till  notice  given  to  ^^j,j  ^J^ 
the  profecutor  fworn,  but  the  Court  ordered  the  praBice  to  be  exa*  made  of  no- 
mined.  2  Keb.  179, 180.  pi.  2.  Pafch.  19  Car.  2.  B.R.  The  King  licc  given  to 
and  Haughton  v.  Walter.  the  profecu. 

^  8.  Williams  oppofed  new  trial  in  debt  on  the  flatute  for  felling 
wine  without  licence,  being  a  criminal  matter,  which  being  a  po^ 
pular  action,  differs  not  from  an  information.  But  per  Cur.  the 
verdi^  bnngfpecialand  not  drawn  up,  the  Court  would  not  regard  it» 
but  gave  new  trial,  the  jury  being  headilrong,  and  again/l  all  eyidenct. 
2  Kcb.  226.  pi.  84.  Pafch.  19  Car.  2.  B.  R.  The  King  v. 

•  9.  A  new  trial  was  prayed,  on  certificate  of  the  judge  before  ' 
whom  the  perjury  was  tried,  that  the  verdiSl  was  agaiujl  the  evi^ 
dence*  Sed  non  allocatur ;  but  this  is  caufe  of  mitigation  of  the 
fine,  but  there  can  be  no  trial  de  novo  for,  or  againil,  the  king. 
2  Keb.  403.  pi.  14.  Mich.  20  Car.  2.  B.  R.  The  King  v.  Mar- 
chant* 

10.  Indi^ment  of  extortionhting found  {or  the  defendants,  againfl  [  480  ] 
the  diredion  of  the  judge,  a  new  trial   was  moved  for,  but  denied. ' 

2  Keb.  404.  pi.  x8«  Mich.  ao.Car.  2.  B.  R.  The  King  v.  Pay  ton 

vC  .  •  • 

11.  A  new  trial  was  never  granted  in  perjury ;  otherwife  in  Bat  Hill.  3 
harrttry ;  per  Cur.     Cumb.  58.  Trin.  3  Jac.  B.  R.  Anon.  &  4  J«c«  2. 

B.R.  anew 
tnal  was  granted  tm  perjury ^  on  ibe  judges  infonnathn  tbct  it  %vas  a  malicious  pro/fCurifUf  but  it  fhali 
noc  be  granted  without  fuch  Information,  unlefs  the  attorney  geoeial  or  king*s  counfel  cenient  t9 
it.     Comb.  75*  Hill.  3^4  Jac.  a.  B.  R.  Anon. 

P.  was  indited  and  cotiviffed  of  perjury,  and  now  moved  to  fet  afide  the  faid  convi^ion,  ir  appear- 
ing upon  affulavit  that  be  ceuld  not  be  ready  t§  make  any  dff,.n€e  at  tbe  triai)  and  upon  this  motion  the 

Tcrdift 


for» 
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Xrift*  10  Geo.  17* S*  t^  ^*°8  ^*  Pur&U* 

la  Mod.  S.  1 2*  Information  far  an  affauli  and  riot  s  and  a  verdiS  fir  the 
*•  ^  ^15^  f fondants  that  they  were  not  guilty.  A  new  trial  was  moved  i^.^ 
^i^ooly  upon  affidavits  ofthefaS^  ana  that  thejudgds  £rtSions  vftre  to  finM 
i«iinft  «vi-  the  affault  j  which  was  oppo(ed|  becau&  in  a  criminal  proceed'* 
^**ft5Hidri  ^"8*  *"^  ^  corruption  or  praSiceJluwed g  and  a  new  trial  was  dc- 
Mv  trial  *  nied»  for  that  the  Court  faid  there  could  be  no  precedent  fbewm 
9fM  dcaied*  for  it  in  cafe  of  acquittal.  Show.  336.  Mich.  3  W.  &  M.  Tbe 
S^L?     King  T.  Davis  &  al.    , 

Raym.  Rep*  63*  in  cafe  of  SmUb  v*  Frampton  accoidiqs^* 

Cardi.  407.  I3«  The  defendant  was  indiSedfir  a  UUl^  and  acquitted  $  airf 
s.  c.  bat  upon  a  motion  for  a  new  trials  it  was  denied*  It  is  never  done  is 
ttiri  does^  criminal  cafes  where  the  defendants  are  acquitted,  unlefsfomefi-atfd 
»ota|»ptar.  or  trick  is  proved,  but  never  yet  has  been  done  merely  upon  the 
*~LoRi  reafon  that  the  verdi£k  was  againft  evidence*  2  Salk.  64/6.  pL  13* 
J2"sf2'  Pafch-  9  W.  3.  B.  R.  The  King  v.  Bear- 
bat  S.  p.  doct  not  vgfm* 

14.  The  attorney-general  moved  for  a  new  trial  at  bar  icx^Skkt 
ling  upon  an  indidtment  for  perjury  i  but  it  was  denied,  becauic 
titling  if  not  iotereftid  in  the  indidment,  otherwife  than  in  pciot 
of  common  juftice.     3  Salk.  362.  pL  4.  Anon. 

15.  The  Court  does  not  grant  new  trials  where  the  verdiA  is 
for  the  defendant  in  penal  aHions^  as  perjury,  fardiU  entry^  &c 
Arg.  and  not  denied.  lid*  Raym.  Rep.63.  in  cafe, of  Smith r. 
Framjpton. 

10.  In  an  indi£lment  for  tceping  a  common  iawdy-toufif  a  nev 
trial  was  granted,  where  the  acquittal  was  byfitrprife  upon  tbepro' 
fecutor  for  want  of  notice^  it  being  brought  on  by  defendant. 
12  Mod.  9.  cites  Mich.  3  Ann.  The  Queen  v.  Cdke. 

17.  Upon  an  information  in  nature  ya  pto  warrauto  againft  the 
defendant,  fir  eMercifing  the  office  of  a  tnajor  of  Shaft&ury,  the 
jury  gave  a  verdiSt  fir  defendant;  and  upon  a  motion  for  a  new 
trial,  baron  Price,  who  tried  .the  caufe,  was  fpoke  with,  ^ndcerti- 
fid,  that  in  bis  opinion  the  verdid  was  agednfi  evidence.  Whereupon 
it  was  debated  whether  a  new  trial  ought  to  be  granted  in  caK  of 
an  information,  which  it  was  in/ifted  was  a  criminal  proeeeJSng^ 
the  Court  was  equally  divided,  Parker  dien  Ch.  J.  and  Powis 
againft  a  new  trial.  Eyre  and  Pratt  now  Ch.  J.  contra ;  wheio> 
upon  the  reft  of  the  judges  were  advifcd  with,  and  Pratt  this 
term  acquainted  the  Court  that  they  alCo  were  equally  diKideiLio 
no  new  trial  granted.  AIS.  Rep.  Mich*  5  (^o.  B.  R.  The 
King  v.  Bennet. 


(R.  g)    New  Trial  granted,  in  what  Cafes.     After 

Defence. 

t.  tN  an  action  oi  debt  fir  rent,  the  plaintiff  declared  in  Mich« 
^  aelmas  term  lalt>  and  laid  the  demife  to  be  anno  primo  Ja« 
cobi  fecundi  regis.  The  defendant  pleaded  nil  hab.  in  tene- 
mentifly  and  the  plaintiff's  attorney  delivered  a  copy  of  the  ijjue: 
where  the  iitnife  nvas  laid  anno  primo  regis  nunc^  and  fothenijt 
prius  roll  was  atfirfi.  But  it  was  obferved  that  the  plaintiffs  at" 
tonuy  had  amended  it,  bi^t  gave  no  notice  thereof  to  the  defendant's 
attorney,  mr  delivered  bim  a  new  copy  of  the  ijfue^  and  fo  went  to 
trialy  which  proceeded,  the  nifi  prius  roll  being  right ;  and  a 
irardiA  was  fwnd  for  the  plaintiff.  And  it  was  mored  that  there 
fhould  be  a  new  trial  granted  \  far  the  defendant  was  furprifed  to 
find  the  record  right,  when  diev  had'  a  wrong  copy  of  die  iffue. 
But  it  appearing  to  the  Court,  that  the  defendant  notwithftanding 
proceeded  in  bisdeftnccy  and  the  verdid):  was  after  a  long  evidence^ 
the  Court  would  not  fet  it  afide,  but  ordered  the  plaintiff's  attor- 
ney to  attend  for  the  andue  praQice  of  making  an  amendant  in 
fttch  manner,     i  Vent.  73.  Mich,  i  W.  &  M.  in  C.  B.  Anon. 

2.  If  the  defendant  appears,  and  males  defence^  (he  (hall  never 
have  a  new  trial  for  want  of  due  notice.  2  SalL  646.  pL  la.  Hill* 
8  W.  3.  B.  R.  Thermolin  v.  Cole. 

3.  In  a^ion  for  words,  a  rule  was  for  ^tfieriff  to  return  a 
^cial  jurj^  who,  notwithftanding  the  rule  had  been  ferved  upon 
liim,  returned  only  a  common  jury.  After  trial  this  was  moved  by 
defendant  for  a  new  trial,  which  was  denied,  becaufe  h<;  had 
wade  a  defence  ;  for  fince  if  the  verdid  had  gone  for  him,  he  would 
have  had  the  advantage  of  it,  it  is  fit  he  fliould  fubmit  to  it,  that 
it  is  gone  againft  him  ;  /ecus  if  he  had  not  made  a  defence^ 
I  a  Mod.  567.  Mich.  I J  W.  J .  Anon. 

4*  Gould  J.  .  faid  no  cafe  could  be  inftanced  where  a  verdid  jfnJvMt 
Was  fet  afide,  where  there  had  been  a  defence  and  full  evidence^  ex-  *  ■»««^" 
ecpt  it  were  for  matters  dif covered  after  the  trial.     12  Mod.  584.  ^Xtf^sd 
Mich.  13  W.  3.  in  cafe  of  Watfon  v.  Sutton.  hmoing 

tkvttffptt 
p  trUlf  ttd  pots  the  pbintiff  to  the  charge  of  proving  his  Iffot,  he  ftall  never  afcer»  m  ref^ 
Bed  of  that  otttccr,  have  a  new  trial,    iz  Mod.  584.  Mich.   1 3  W.  3.  ia  cafe  of  Wadoa  f  • 
Wttoo* 

(Ss  g)  New  TriaL  Granted,  in  what  Cafes.  Againjl 
we  Difendant^  where  there  are  more. 

t.  ASSAULT  and  battery  againft  A. B.  andC.  upon  ifluc 
"^^  joined  on  fin  ajfault  demefne^  B,  and  C.  were  acqmttedy  and 
Jt*  found  guilty  ;  and  it  was  certified  by  the  judge  to  he  againft  «;/- 
^dma*  iStk  motion  for  a  new  trial,  the  Court  faid  it  could  not  be 
granted^  encept  againft  all ;  whereupon  the  attorney  for  the  defend- 
ant! gwfcatcd  for  the  two  defendants  which  were  acquitted^  that 

they 


they  fliould  underffo  t  new  trial,  and  quit  the  cofts  ^faich  they 
might  have  from  tne  plaintiff  on  their  acquittal,  and  A.  confentcxi 
£  482  ]  to  pay  the  plaintiff's  cofts  ;  and  fo  a  new  trial  was  granted  againft 
all.  12  Mod.  275.  Hill,  i  x  W.  3.  Bond  v.  Spark,  Coleman  and 
Hunt. 

2.  In  trefpafs  znAfalfe  imprifenmetU  again/lfeveral  defmdanfs^  Ait 
plaintrff  had  a  verdifi: ;  and  afterwards  it  was  moved  for  a  xkcvr 
trial,  becaufe,  as  Uone  of  the  defetidanUy  the  vtrJiB  was  againfi  em-^ 
denctm  Sed  per  Curiam,  this  cannot  be  done ;  for  the  &)urt  cao* 
sot  fet  afide  the  verdi£t  as  to  fome,  and  not  as  to  others  j  and  tm 
grant  a  new  trial  as  to  all,  would  be  a  prejudice  to  thofe  who  arc 
duly  acquitted.  3  Salk.  ^62.  pi.  3.  Mich.  5  Aim.  B.  R.  Sir  Cb. 
Berrington's  cafe  &  aL 

(T.  g)    New  Trial  granted  for  what  Caufes.     MiJ^ 
demeanors  of^  or  ObjeSiions  as  to  the  Jury. 

I.  iT  was  moved  for  a  new  trial,  that  2^ the  jurors  were  &ftift 
^  to  the  plaintiff.  Roll  Ch*  J.  faid,  it  is  not  now  material  whc* 
ther  they  be  of  kin  or  no ;  for  the  defendant  (hould  have  taken  ad- 
vantage of  that  upon  his  challenge  at  the  triaL  Styl.  100.  Pafch. 
24  Car.  Aylett  v.  Stellam. 

2.  The  tourt  was  moved  upon  an  affidavit,  that  one  oftbeju^ 

rors  that  gave  the  verdi£t  againft  the  plaintiff,  had  afuit  in  lano 

defending  at  that  time  with  the  plaintiffs  and  therefore  that  the 

trial  was  not  indifferent,  and  therefore  ic  was  pnyed  there  might 

be  a  new  trial.    But  the  Court  faid  it  could  not  be,  and  alked  the 

party  why  he  did  not  challenge  the  Juror  for  this  eaufe  at  the  trial, 

for  want  of  which  he  had  now  loft  that  advantage.    Styl.  129* 

Mich.  24  Car.  Loveday's  cafe. 

Cio.E.i89.       3-  In  cafe  of  nti/behaviour  in  the  country^  (as  by  plaintiff's  dcli- 

itocalf  ▼.    Bering  papers,  &c.  to  the  jurors  after  they  arc  gone  from  the  bar  J 

Cro!*!^.  ^^  notice  will  be  taken  of  it  upon  affdaviu^  unlefs  it  be  iniorfed 

Viciry  ▼.     upon  the pojlea ;  pet  Twifden  J.    Sid.  235.  and  faid  it  is  fo  held. 

Fartbinj.       Cro.  £.  1 1 9.  pi.  1 7.  4 1 1 .  626. 

The  Cooit        4.  In  cafe  for  mifufing  a  horfe,  a  new  trial  was  prayed,  be- 

denied  Co  c2Mk  the  juroTS  being  divided  6  and  6^  they  agreed  by  lot,  putting  « 
tritT  opoiT^*-^^^^-^  i«/^  a  hat  J  and  that  which  the  bailiff  toohy  that  way  the  ver* 

affidjTit  diSt  Jbould  gOy  which  was  for  the  plaintiffs  and  2d.  damages  ;  but 

that  Che  ^^  Court  denied  it,  becaufe  it  appeared  only  by  pumping  a  jury- 

^1^^^  man,  who  confeffcd  all  i  but  being  againft  himfelf,  it  was  not 

though  Ser-  much  regarded.    Alfo  the  Court  cannot  grant  new  trial  without  pu* 

SdSt^^  nj/ii/ig-  the  jury  s  which  cannot  be  by  this  confeffien  againft  thero^ 

been  granted  felves.     And  by  Windham,  this  is  as  good  a  way  of  decifion  as 

in  the  Ktlcc  by  the  ftrongeft  body,  which  is  the  ufual  way,  and  Ss  fuitable  in 

r^Pafch.^'  fuch  cafes  to  the  Inw  of  God.    Twifden  doubted  it  would  be  of 

i^'ac.'a.  *  ill  example  ;  and  in  Sir  Philip  Acton's  case,  on  fuch  verdift, 

B.R.  Anoa.  ^^^  Y^Xv^  of  Counter,  a  new  trial  was  granted,  but  here  it  was 
denied,      i  Kcb.  811.  pi.  87.    Mich.   i6Car.  a.  D.R.    Priory. 

Powers, 

13  5*  Foreman 
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5.  Foreman  of  the  jury  was  hrotherAti'-lav)  of  one  of  the  creditors  Sid.  4*1- 
of  Sir  A.  B.  about  whom  the  queftion  was  if  bankrupt  or  not.  EJ*7'.  ^'  ^* 
Moreton  and  Rainsford  hekl|  that  this  is  no  fufficient  reafon  for  car!  a*.  B.R. 
a  new  trial,   but  Keeling  contra.     Vent.  30.  Pafch.  21  Car.  2.  bwS.P.doet 
B.  R.  Sir  R.  Cotton  v.  Daintry.  »^'  *?«««'• 

6.  After  verdid  the  plaintifF^/7;V  the  jury  4/.  a  man,  whereas  ' 
the  rule  of  Court  is,  that  they  coming  out  of  Hertford/hire^  (haU* 
have  but  20/.  per  man.    Kelyng  and  Twifden  held,  that  a  new- 
trial  fhould  be  granted  ;    but   Moreton  and  Raitlsford  contra. 
Vent.  00.  Pafch.  21  Car.  2.  B.  R.  Cotton  v.  Daintry. 

7.  Mi/demeanor  of  a  coroner  in  returning  a  jury  is  no  ground  in  [  483  ] 
equity  for  a  new  trial ;  but  is  examinable  in  the  Court  where  the  ^^  ^«  ^'- 
a^ion  was  brought,  and  not  elfe where  \  per  Ld.  Keepei*  Bridg-* ^^JJ^'JJ"*^ 
man*     3  Ch.  Rep.  42.  20  May,  22  Car.  2.  Barker  v.  Eaft*  tnry  to  a 

rak  of 
Courts  or  cammitg  toy  fuch  irrtguUrity  to  the  pr^ttdlce  of  titter  psrtyj  it  may  ke  a  fMd  caofiitP  ftC 
afidethe  verdi^     11  Mod.  i.  pi.  i«  Paich.  i  Ann.  B.  R.  Aaon. 

» 

8.  Upon  a  motion  for  a  new  trial  it  appeared  that  the  foScitor 
for  the  plaintiff  (who  alfo  was  an  attorney)  had  wrote  2  lexers  to 
%  ofihejury  before  the  trial,  importuning  them  to  appear ^  zndfet-^ 
ting  forth  the  hard/hips  that  his  client  hadfuffered  in  the  caufe,  and 
how  he  had  vercHfls  for  his  title.  The  Court  fet  afide  the  trial 
for  this  caufe,  and  committed  the  folicitor  to  the  Fleet  for  thid 
mifdemeanor,  being  embracing  of  a  jury ;  and  before  his  difchargd 
made  him  pay  lol.  to  the  party,  towards  the  charges  of  the  triaL. 
a  Vent.  173.  Pafch.  2  W.  &  M.  in  C.  B.  Anon. 

9.  A  new  trial  was  granted  upon  affidavit,  that  ^z  foreman  ^-. 
flared  the  plaintiff fbouU  never  have  a  vercUBy  whatever  witnejfes  he 
produced.  2  Salk.  645,  pi.  8.  Mich.  8  W.  j.  B.  R.  Ucht  V;  Hert^ 
ford  Hundred. 

lo.   In  ejediment,  after  a  trial  at  bar  a  now  trial  was  mo^ed  zSafk.  ^50. 
for  upon  the  merits  of  the  caufe,  and  alfo  on  affidavits  that  feve-  pia7fsN- 
ral  wltnefles  abfented  themfelves  in  Holland^  by  reafon,  of  a  report '"^^^^^^^^    * 
fpread  abroad  there,  that  the  wttneffes  already  come  over  were  laid  by  nor,  S.  cV 
the  heels  ;  but  it  diil  not  appear  that  the  plaintiff  diA.  fpread  it,  or  oc-  accordingly  j. 
caftoned  the  fpreading  of  it.     And  though  the  Court  was  diflatisfied  tKcdYnfj** 
with  the  verdift,  upon  fever al  reafons,  one  whereof  was  that  fhe  of  the  new 
trial  laded  above  16  hours,  and  abundance  of  evidence  given  on,  ^'*i  a^^'k   • 
both  fides,  yet  they  agreed  on  their  verdift  in  half  an  hour's  time ;  opfn?on  of 
yet  they  would  not  grant  a  new  trial.     7  Mod.  156.  i  Ann.  B.  R.  the  ch.  j. 
Grovenor  v.  Fenwick.  ^  '*  ^"'"«^- 

Ti.  .Upon  an  iffiie  joined,  in  an  adiion  between  my  lady  C.  H.  in  this  cafe 
daughter  of  the  duke  of  Leeds,  and  the  fifliernien  of  Milton,  a^^^^u^* 
letter  was  written  by  the  duke  of  Leeds  to  every  particular  juryman^  membcrcd  a 
.wherein  he  de/ires  their  appearance  at  the  trial,  and  concludes  his  cafe  in  C.B. 
letter,  in  thefe  words,  viz.  which  IJball  take  as  a  great  obligation^  "^l^^  • 
particularly  from  yourfelfy  andfhallbeglad.ofan  occafton  tofhew  how  ^jrote  to  a 
much  lam,  Sir^  your  humble  fervant.     Upon  which  the  defendant  j«*yffan  to 
moved  for  a  new  trial.     Refolved  per  Cur.  that  no  new  trial  [^f^ij^o' 
jQiould  be  granted  ;  becaufe  the  defendant  having  notice  of  fuch  wm  a/^r 
a  letter  long  before  the  trial,  mieht  have  moved  for  a  trial  at  bar,  °>*|>»  *««  ' 

Vol,  XXI-  Mm  which  ^^''^  • 
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new  toial  which  the  Other  fide  had  offered  to  confeht  to*  But  taking  die 
wu  granted,  letter,  as  it  is  in  itfelf,  it  is  of  dangerous  confequence ;  for  it  is  m 
ter'tilnnup  temptation  to  the  jury  to  be  partial,  ajid  takes  off  their  indificr- 
mtd  con.  ency.  1 1  Mod.  1 1 1 ,  pi.  7.  Pafch.  6  Ann,  B.  R.  1 1 8, 1 19.  pL  4* 
niitcd.        Trin,  6  Ann.  B.  R.  Lady  Herbert  v.  Shaw. 

1 2.  A  motion  for  a  new  trial,  upon  an  affidawt  of  11  of  the  jury 
tbat  they  had  agreed  en  a  verdiBfir  thepkuntiffy  and  5$.  dasiageiy  in^ 
by  mijiake  the  foreman  gave  a  verdift  for  the  dgfendant  $  a  new  trial 
was  granted  upon  payment  of  cofts.  Rep.  of  Prad;,  in  C.  B.  66m 
Mich.  4  Geo.  a.  Baker  v.  Miles. 

13.  Aftez  a  verdi£i  for  the  plaintiff  a  new  trial  was  granted^ 
becaufe  one  Hooper^  nuho  was  challenged  upon  the  prindptd  pemnel^ 
and  the  challenge  Qlhwedt  was  afterwards  /worn  upon  the  jury  at  a 
tale/man  by  the  name  of  HooL  Although  it  was  infilled  upon  b^ 
the  counfel  for  the  plaintifF,  that  the  v6rdi£b  was  given  to  the  £a^ 

[  484  3  tisfa£tion  of  Denton  J.   who  tried  the  caufe.      2  Ld.  Raym* 
Rep.  1410.  Mich.  12  Geo.  Parker  v.  Tliomton. 


(U.  g)  New  Trial  granted  for  what  Caufes.  Witness 
being  abfent,  or  being  of  ill  Fame. 

I.  l^OTA,   on  motion  for  new  trial  for  want  of  witnefles 

■^"^    material  to  prove  the  cufiom  of  the  manor  of  B*  to  cut  trees^ 

die  Court  refufed  it,  being  of  things  lying  in  public  notice  of  tie 

country.     But  if  it  were  a  trial  on  a  deed^   or  fuch  particular, 

wherein  any  material  witnefs  is  wanting,  thev  will  grant  a  new 

trial  \  per  Curiam,      i  Keb.  485.  pL  21.  Pafcn.  15  Car.  2.  B.  R. 

Anon.  '  I 

A  uem  trial       %•  Verdi£l  for  defendant.     PlMntifffuggeJted^  for  a  new  trials 

«iigbt  Mt      that  3  of  his  material  witnejfes^  which  were  Jupaenaed^  did  not  ap* 

•A  fi»*«Snt  ^^'*>  whereby  he  failed  in  his  proof.     But  the  Court  denied  it  5 

of  efidence,  lor  if  he  had  found  his  witnefles  had  been  abfent,  he  might  have 

^Mtk  the     been  nonfuit ;  and  if  this  were  admitted,  every  verdift  might  be 

Cvc  lu?  at  ^^^  ^'^^^  »  ^^'  *^  would  be  but  the  plaintiff's  leaving  a  witnefs 

trial,  and  .  or  2  at  home,  and  then  fuggeil  the  want  of  them  for  caufe  for 

kidnotibot  a  new  trial     Freem.  Rep.  80.  pi.  89.  Pafch.  1673.    Paradife  T. 

irJUiZ    Shelley. 

ttJfa^Wirt  hsnt  ktn  uftJ,  hut  prtvtntedf  hy  fmt  unforefeai  Mcddtnt^  as  ficknels,  &c.  jt  may  Wsood 
caufe  of  new  tiiiL    6  Mod.  22.  Mich.  2  Aon.  Warren  ▼.  Fuz. 

3.  A  new  trial  was  moved,  becaufe  the  caufe  came  on  at*]  in 

the  mornings    and  an  old  witnefs  could  not  rife  to  be  there  tiau 

enough.     But  it  was  denied,  uulefs  he  would  make  affidavit  of 

what  he  knew,  and  would  anfwer,  fo  as  the  Court  might  jad^e 

of  it,  and  how  it  was  material.     2  Salk.  645.  pi.  7.  Mich.  8  W.  3* 

C.  B.  in  an  anonymous  cafe,  cites  it  as  one  Coppin's  cafe. 

S.  C.  dtad       4.  If  a  witnefs  who  proved  a  bond  at  a  trial,  which  is  fuggefted 

*^"S*'f*  *^    *^  ''**"  forged,  had  been  conviftcd  of  perjury^  or  the  party 

tJ5I^  ^^     cAforgeryy  it  is  good  caufe  for  a  new  trial.     %  Vern.  378.  pi.  354. 

YoMig.       Trin.  1700.  Tilly  v.  Wharton. 

*  5*  Moti<» 
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•  g.  Motion  for  a  new  trial,  the  cafe  was  in  a  Battery.  It  ap- 
peared that  the  f/aintif  tad  a  material 'witnejs  that  he  knenv  to  be 
^cij  and  yet  went  on  with  the  trial ;  whereas  he  (hould  have  paid 
cofts,  and  put  off  the  trial.  Holt  ddubted  if  die  Court  could 
grant  a  new  trial.  Powell  faid,  it  being  in  the  cafe  of  battery, 
which  might  affed  a  man  all  his  life,  he  was  inclinable  to  grant 
a  new  trial ;  but  it  appearing  he  might  have  had  another  nvitnefs  to 
the  Jhme  purpofe,  they  were  unwilling  to  grant  one.  Adjourned, 
1 1  Mod.  52.  Pafch.  4  Ann.  B.  R.  Cockcroft  ▼.  Smith. 

6.  It  was  adjudded  to  be  good  caufe  for  granting  a  new  trial, 
that  the  defendant  did  arreft  and  imprifon  one  of  the  plaintiff* s  wit'* 
neffes  till  the  trial  nvas  over.  1 1  Mod.  141.  pi.  10.  Mich.  6  Ann. 
B.  R.  Davics  V.  Daveril. 

7*  New  trial  denied,  the  onus  probandi  lying  upon  the  other fide^ 
and  the  tvitneffes  being  feaf airing  men.  MS.  Tab.  tit.  Trial,  pi.  3* 
cites  Dec.  i.  17 18.  India  Company  r.  Ekins. 

8.  £je£iment.  Defendant  moved  to  fet  afide  the  verdid,  upon 
affidavits  that  fome  material  nvitneffes  for  him  abfented  themfelves^ 
and  did  not  appear  on  the  trial.     The  Court  rejeded  the  affida^  [  485  ] 
tits,  as  immaterial.   Barnes's  Notes  in  C.  B,  317.  Mich.  8  Geo.  a. 
Lctgoe  V.  Pitt. 

'  (W.  g)  New  Trial  granted  for  what  Caufes.  Judges 

not  admitting  Evidence. 


I.  |F  a  Judge  at  a  trial  does  erroneotffy  over^ruU  a  matter 
^  in  evidence,  the  regular  way  is  to  tender  a  bill  of 


offered 
excep- 
tion ;  yet  if  upon  fuch  matter  the  party  will  fufier  the  trial  to  go 
on  againil  him,  .it  is  good  caufe  of  a  new  trial.  Per  Cur. 
7  Mod.  53.  Mich.  I  Ann.  B.  R.  Anon. 

2.  Good  caufe  of  new  trial,  where  the  judge  who  tried  the  S.p.  yMod, 
caufe  denied  to  admit  that  for  evidence  which  was  legal  evidence,  f  JnifB^R 
Per  Cur.     6  Mod.  242.  Mich.  3  Ann.  B.  R.  Anon«  Thomkiiit  * 

V.  Hill. 

3.  It  is  good  caufe  to  grant  a  new  trial,  that  the  judge  who  7  Mod.  64. 
tried  the  caufe  over-ruled  good  evidence^  or  admitted  thzt  which  was  ^^^^'  * 
no  evidence^  and  that  though  the  other  party  has  -a  relnedy  by  bill  ThomkiM* 
of  exceptions.     6  Mod.  307.  The  Queen  v.  the  Inhabitants  of  the  ▼.  HiU. 
county  of  Wilts. 


(X.  g)  New  Trial  granted  for  what  Caufes.  New 
Evidence^  or  Matter  di/covered  djier  the  former 
rrial. 


t^    A    Recovery  in  a  trial  a$  bar  was  fet  afide  on  new  matter  dit 

-^^  covered,  and  affirmed  on  rehearing.  Arg.  Chan.  Prec.  194. 

in  cafe  of  T^ovey  v.  Young,    cites   1 1  Nov.  1 5  Car.  2.    Hum- 

fHRBTS  V.  PEtTON,     But  Ld.  Kecpcr  Wright  taking  notice  of 

Mm  a  this 
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this  cafe  citedy  obfenred  that  it  does  not  appear  what  lliat 

matter  was. 
Yhti  cafe         a.  An  aQion  was  brought  againft  an  adminiflrator^  vAiopletuUJ 
^hT&t^^'  ^/wf/fli/wrfljSnftrf/,  and  the  trial  was  brought  down  by  provifo  j  and 
Se  s.  c.  of  at  the  trial  the  defendant  being  put  to  prove  afum  rf  ^oL  paid  befhi 


Tovey  ¥.      the  plaintiffs s  original^  which  not  being  provided  to  do,  a 

Vero?i77,  **^  ^g^^'^ft  *''»  *■  yet  tf//^r  finding  the  nate^  whereby  his  witnefii 
f  1. 401.  that  ^s^s  enabled  to  fwear  that  matter,  on  a  bill  brought  here,  a  new 
a  material  trial  was  granted.  Arg.  Chanc.  Prec.  193.  in  cafe  of  Tovcy  r. 
dbS?[at^  Young,  cites  it  as  li  Feb.  28  Car.  a.  Hennell  v.  KcnncU. 

trial,  and  a  TOiich«r  fince  difcovered  to  make  out  the  payment  of  the  Turn  of  50 1,  but  cites  it  as  dhe 
cafe  of  HcKviLL  akd  Graham  ▼.  Holland.  Abr.  Equ.  Cafes,  377.  pi.  2.   S.C.   is  the 

irery  fame  words,  whence  it  ia  worthy  of  obfervation,  that  the  Abridgment  of  Equity  Cafes  was  pobi:lli«d 
a  year  bef^t^  the  book  called  Precedents  in  Chancery,  whence  it  was  taken  by  the  real  author  of  chac 
Abitdgoient,  but  aot  then  cooit  to  the  hands  of  the  pobliiher. 

3.  Upon  a  motion  to  day  proceedings  on  a  bail-bond,  defend- 
ant produced  a  releafe  under  feal  of  the  plaintiff;  and  thereupon 
the  plaintiff's  attorney  fufpe&ing  it,  confented  to  deliver  a  de* 
^  486  3  claration  forthwith,  and  that  the  defendant  OaoxjXA  plead  the  reUafe^ 
and  fo  try  it ;  which  being  done,  the  plaintiff  ivas  nenfuiied  at  tbe 
trial ;  but  after  it  being  difcovered  to  be  a  notorious  forgery^  a  mo- 
tion was  made  for  a  new  trial.  But  the  Court  faid  they  couhi 
make  no  rule  in  the  cafe,  the  plaintiff  being  out  of  court  upon  the 
sonfuit ;  but  iince  the  rule  to  ftay  proceedings  upon  the  bail- 
bond  was  not  abfolute,  but  till  the  Court  (hould  further  dire^ 
the  Court  faid  that  was  dill  before  them,  and  therefore  let  the  rule 
be,  that  they  fhew  caufe  why  proceedings  (hould  not  go  on« 
Quod  nota.     7  Mod.  54.  Mich*   i  Ann.  B.  R.  Hyon  v.  Ballard* 

4*  If  z  party  have  caufe  of  challenge  ^  and  knows  of  it  time  enough 
before  the  trialy  if  he  does  not  challenge  he  (hall  not  have  a  new 
trial*  Contra  if  he  has  not  timely  notice  of  it.  '  Per  Cun 
1 1  Mod.  1 19.  in  cafe  of  Lady  Herbert  v.  Shaw. 

5.  New  trid  of  an  iffue  denied,  upon  evidence  difcovered  Jina 
the  trials  though  it  was  urged  for  the  new  trial,  that  one  trial 
ought  not  to  conclude,  efpecially  where  a  freehold  is  in  queftion. 
MS.  Tab.  tit.  Trial-new^  pi.  2.  cites.  Jan.  2 1>  1717.  Bifhop  of 
Durham  ▼.  Liddell. 

6.  Defendant  fuegefted  for  a  new  trial  his  having  made  a  mj^ 
take  upon  the  trial  of  the  iffue  in  a  point  of  evidenccj  which 
would  have  encountered  the  evidence  given  againft  him,  and  that 
the  miftake  was  difcovered  fince  tbe  trial.  But  the  Court  di(a(- 
lowed  the  motion.   Gib.  46.  Hill.  2  Geo.  2.  B.  R.  Anon. 


(Y.  g)  New  Trial  granted  for  what  Caufes.  Damages 

being  excejfive^  or  too/mail. 

I.  TN  trovery  kc,  for  all  the  goods  in  a  houfe  which  the  plaintiff  p^ 

Itff^^i  exceffive  damages  being  given,  it  was  moved  for  c  new 

trialf  P^fyingfull  cofls^  and  giving  a  judgment  for  fecurit^y  though  he 

has  rqnedy  by  attaint  $  and  it  was  granted  (niG)  vntMut  artificate 
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%fthejudgehtiort  whom  the  caufe  was  tried,     i  Keb.  133.  pi.  59* 
Mich.  13  Car.  2.  B.  R.  Rawlins  v.  Marfh. 

a.  Cafe  by  a  cuftom-houfe  officer,  for  faying  that  the  platntifffH 
lis  hand  to  the  petition  to  bring  the  king  tojuftice.  After  a  verdi^ 
for  the  plaintiff,  and  700/.  damages^  it  was  moved  for  a  new  trialj^ 
upon  account  of  the  exceffive  damages ;  and  becaufe  xSxt  plaintiff* t^ 
attorney  faid^  before  the  trials  the  jury  were  their  friends^  and  under^ 
^ood  their  buftnefs.  But  the  new  trial  was  denied  \  and  Windham  J. 
faidy  if  the  damages  were  exceffive  an  attaint  lies,  and  the  words 
of  the  attorney  ihall  not  injure  his  client,  unlefs  exprefs  embra- 
cery is  proved,     i  Lev.  97.  Pafch.  15  Car.  a.  Roe  v.  Hawkes. 

3.  Cafe  for  words  fpoken  by  the  defendant,  (heriff  of  London^ 
to  the  plaintiff,  who  was  a  fubftantial  citizen,  viz.  thou  art  a 
beggarly  rafcal  \  go  pay  thy  debts.  The  jury  gave  800 1  damages  ; 
upon  which  a  new  trial  was  moved  for,  as  for  excefftve  damages* 
But  thejuifgef  before  whom  the  caufe  was  tried,  reporting  that  the 
plaintiff  gave  the  defendant  no  provocation^  and  that  he  believed  the 
jury  gave  a  verdiB  according  to  their  confciences^  judgment  was 
given  for  the  plaintiff.  2  Jone^  200.  Hill.  33  &  34  Car.  2.  Bolef* 
worth  V.  Pilkington. 

4«  On  a  motion  for  a  new  trial  for  excejjtvenefs  of  damages^  it 
was  faid  by  Holt  Ch.  J.  that  the  jury  are  to  try  caufes  with  the 
afliftance  of  the  judges,  and  ought  to  give  reafons  when  required, 
that  if  they  go  upon  any  miftake  they  may  l>e  fet  right  \  and  for 
their  not  doing  fo,  and  for  exceifivenefs  of  damages,  a  new  trial 
was  granted.  Comb.  357.  Hill.  8  W.  3.  Bl  R.  Ann  Afii  v.  Lady 
Alh« 

•5.  In  an  aQion  of  the  cafe^  for  faying  of  a  wine^merchant  that  he  [  487  J 
fold  by  falfe  meafurcy  the  damages  given  were  only  20s.  and  upon  So  in  m 
this  a  new  trial  was  moved  for ^  upon  account  of  the  fmallnefs  of  the  .22X^2*% 
damages ;  but  denied  by  the  Court.     And  the  Ch.  J.  faidj  that  Jcanjalum 
where  the  daniages  are  exceffive  the  Court  has  fometimes  inter-  f*^^» 
fered;  in  fome  inftances  they  have  even  increafed  them  themfelyes,  ^,^  ^i,, 
and  that  in  violent  battericSf  though  forpierly  only  in  mayhems ;  o— d4— »- 
but  verdi£t$  have  never  been  fet  afide  for  the  damages  being  too  2]^^^^1^ 
fmall.     To  which  the  reft  of  the  Court  agreed.     2  Barnard*  Rep.  j,  ^  j^^e, 
in  B.  R.  177,  Mich.  6  Geo.  2.  Hay  ward  v.  Newton*  u4  «ii  oa 

his  6de  are 
rogues;  if  the  mob  would  ftand  by  me,  I  would  drive  them  all,  or  lay  the  town  In  heaps.    The- 
words  were  proved  upon  the  trial,  notwithftanding  whi^h  the  jury  foaod  onfy  izJ,  Jtmageu     Oq 
iftodoo  fix  a  new  trial,  by  reafon  of  the  fmallnefs  of  the  damages,  it  was  denied,  there  being  no  pre* 
cedent  of  this  kind,  though  it  has  been  frequently  granted  for  ezce^ve  damages.    Barnes's  Notes  in 

C.  B.  317,  328.  Trin.  13  Geo.  s.  Ld.  G r  v.  Heath.  Rep.  of  PraA.  in  C*  Bt  10^,  Gower 

v«  Heath,  accordingly. 

Though  the  common  rait  holds,  that  m  new  trial  or  new  writ  of  Inquiry  ihalt  be  fir  tte  fwmll  dan 
eiegayjet  wbert  tbtrt  is  a  coHtrrvaact  itdijftru    2  Salic  647.  pU  17.  Mich.  10  W<  3*  B.  R.  AnQ]|« 
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{Z,  g)  New  Trial  granted  for  what  Caufe.  VerSa 
being  ^oinjt  Evidence.  And  in  what  Cafes  the 
yud^e^s  Certificate  is  ncceflary. . 

IIoltCh,J.  1.  I F  the  G>urt  believes  that  the  yxcf  gave  their  ver£3  againfi 
liiid,^that  m  1  ^j^  iireaim  given  them,  the  Court  may  grant  a  new  trial  \ 
new  trial  *    per  Glyn  Ch«  J.    Stile,  462.  Mich.  1655.  Wood  v*  Gunfton* 

WB  OQf  ht 

not  altogether  to  rdy  on  tlie  €tnlfcMU-  ^  th$  jmdg$  who  tri«d  the  cauft,  hut  upon  the  rmfim  •f  riv 
thiag\  ai»4  chat  f^metimes  he  wo^kl,  grant  a  oew  trial  againft  the  certi^cate  of  a  jiid^  If  m  ht« 
jvdgment  asd  conicieoce  the  nutter  dejtrved  a  rt-txaminatvm^     \%  Mod.  336.  Mica.  1 1  W*  3« 

Aw 


2.  On  motion  for  a  new  trial,  fuggefting  that  the  verdi£l 
againft  evidence.  Vaughan  Ch.  J,  who  tried  the  caufe,  refufed  t& 
certify ;  but  falji  ore  tenus  to  the  judges  of  this  Court y  that  it  svas 
againfi  evidence.  And  per  Curiam^  there  ought  to  be  a  certificate^ 
which  is  as  much  a  record  here,  as  the  affidavits  among  wluch  it 
is  filed ;  and  the  motion  was  denied.  3  Keb.  35 1,  352.  pi*  1 1« 
Mich.  26  Car.  %.  fi.  R.  St.  Bar  v«  Williams. 

3*  It  was  moved  for  a  new  trial,  on  parol  affirmation  of  Hale 
Cb.  J.  to  Rainsfird  y,  that  the  trial  was  again/T  evidence.  Twif- 
den  and  Wild  refufed  to  grant  it,  the  jury  being  judges  of  the 
fad  *,  for  though  verdid  be  againft  evidence^  it  is  not  to  be  fet 
afide  without  a  new  law.  Contra  by  Rainsford,  who  faid  that 
juries  are  wilful  enough;  zaA  denying  new  trial, here,  will  bat 
fend  parties  into  the  Chancery.  Yet  new  trial  was  denied* 
3  Keb.  398.  pK  100.  Mich.  26  Car.  2.  B.  R.  Martyn  v.  Jackfon. 

4*  The  reafiri  j^  granting  new  trials  upon  verdi^s  againft  evidence 

eit  the  affifesf  is  oecaufe  they  are  fubordinate  trials  appointed  by 

Weftm.  2.  cap.  30.  ubr  de  paucis  articulis  &  facilis  eft  examinatio. 

%  Salk.  648.  pK  20.  Hill*  1 1  W.  3.  B«  R.  in  Argent  and  Darrel's 

cafe. 

♦•[  488  ]      5.  /rhe  Court  declared  they  would  not  receive  an  account  of  a 

8p  the  Ld.  trial  by  affidavits^  it  having  been  done  on  affidavits  but  veiy  im- 

a  ^Un^^he    P"*P^'^y  >  ^^  ^*  '-^  ^h  hearing  on  onejide ;  and  that  for  the  future 

w>old  never  they  would  not  grant  new  trial  without  certificate  of  the  judge^ 

(rant  new     that  he  wa»  diflatisfied  *  with  the  verdiO.    Sele£k  Cafes  in  Chan. 

trial  wi*.    -^  i^  King's  Time,  13.   Pafch.  11  Geo.  i.  in  Curia  Cane.  ffiB 

judge's  opi-  V.  XllU, 

juon$  and 

that  he  (honld  have  greater  regard  to  the  judge  and  jury  than  to  afEdaTitt,  on  which  he  faid  he  wodd 

never  examine  into  the  triaL    Scl.  Galea  in  Chan,  in  Ld.  King*t  Time,  10.  Trin.  11  Geo.  x.  Soam 

v.Danvers. 

^ut  Fehruary  x6,  1726,  a  new  trial  was  direOrd,  although  there  wu  tw  Judge's  eerttpcate,  nor  no  e^ 
dncg  hut  vobnf  vjm  In  tbipnruts  fower  at  the  time  rftbtfrfi  trial  \  but  one  part  of  the  order  direded 
chat  the  former  verdid  (hould  not  be  given  in  evidence  upon  the  new  trial.  Reverfcd.  MS5.  Tab. 
tit.  Trial-neW)  pi.  6.  cites  Floyer  v.  Johnibn. 

6.  Bill  by' the  devifee  of  the  land  againft  the  heir  at  law^  to 
eftablifh  the  will  of  tne  teftator ;  and  upon  the  hearing,  the  \Jfue 
Avifavit  vel  non  was  dire£ied  to  be  tried  at  law ;  and  afterwards 
upon  the  trial  there  was  a  verdifffor  the  will.    And  now  defencU 

aat's 
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ant*s  counfel  moved  for  a  new  trial,  without  any  certificate  from 
the  Judge,  or  affidavit  relating  to  the  trial ;  but  injifted  it  was  a 
doubtful  cafe,  and  evidence  both  ways,  and  that  by  the  rule  of  the 
Court  the  inheritance  ef  an  heir  at  law  Jhall  not  be  finally  bound,  and 
concluded  by  one  trial.  King  C.  faid,  he  knew  no  fuch  rule  of 
the  Court,  and  he  faw  no  reafon  for  it,  and  denied  the  motion  | 
but  gave  the  defendant  leave  to  apply  to  the  judge,  and  if  he  waa 
not  fitisiied  with  the  verdid,  they  might  move  it  again  upon  fuch 
certificate }  per  King  C.  •  MS.  Rep.  Mich.  4  Geo.  a*  in  Cane* 
Durant  v.  Durant. 

7.  In  ejeEhnent  the  Ch.  J.  certified,  that  the  premifes  in  quej^ 
tion  nvere  copyhold j  and  both  parties  claimed  under  one  C,  who  had  made 
2  feveral  furrenders  i  that  the  queftion  upon  the  trial  was,  whether 
C,  was  compos  mentis  at  the  time  of  the  furrender  under  which  de^ 
fendant  claimed;  that  nothing  was  ehjeBed  to  C!s  infanity^  till  12 
years  after  fuch  furrender ;  and  that  the  Ch.  J.  ^oas  of  opinion  the 
flrength  of  the  evidence  was  with  defendant.  The  Court  ordered 
a  new  trial,  upon  payment  of  colls.  Barnes's  Notes  in  C.  B. 
317.  Mich.  8  Geo.  a.  Letgoe,  upon  the  demife  of  Wheekri  v. 
Pitt. 

(A.  h)     New  Trial  granted  for  what  Caufe.     Other 

Mattel^  in  generaL 

■ 

I.     T\EBT againf  executors,  'who  pleaded  riens  enter  mains,  and  s.  P.    Br. 
•*-^  found  that  they  had  enter  mains  by  nifi  prius,  and  did  not  H«qj>eft,  pL 
fay  to  what  value,  and  a  new  iflue  was  joined  more  fpecially  to  4-«»*S.C. 
find  the  ifTue ;  and  fo  fee  ijue  twice  tried.    Br.  IflUes  Joines,  pi.  5. 
cites  40  £.  3«  15- 

2.  The  wife  of  S.  had  pawned  her  hufbants  plate  to  C.  for  x  loL  *  F««m. 
In  trover  S.  recovered  115/.  damages  againft  C.  and  judgment  for  5*JIq's'c. 
it.     A  bill  was  to  be  relieved  againft  this  judgment,  for  that  5.  acwrdio^iy* 
was  privy  to  the  pawning^  and  had  I  lo/.  and  the  proo£i  being  read^ 

it  appeared  that  S.  had  corf effed  fo  much  \  which,  if  it  had  been 
proved  at  the  trial,  it  was  agreed  S.  could  not  have  recovered  in 
the  trover ;  and  there  being  no  proof  now  that  he  could  not,  by  rea^ 
fan  of  any  accident,  have  his  witness  at  the  trial,  the  Court  would 
not,  on  any  negle£l  of  his,  grant  a  new  triaL.  Chanc.  Cafes,  43. 
Hill.  15  &  16  Car.  2.  Curtefs  v.  Smalridge. 

3.  A  new  trial  was  granted  on  an  iffue  direBed  out  of  Chancery, 
and  found  for  the  defendant,  the  matter  in  queftion  betng  of  value, 

and  concerning  all  the'  copyholds  in  the  ma^for ;  but  plainti£F  to  pay  f  489  j 
Cofts.     2  Vern.  75.  pi.  68.  Trin.  1688.  Edwin  v.  Thomas. 

4*  Bill  for  a  new  trial  on  a  bond,  fuggefting  that  her  mark  was  Ibid,  citct 
forged  bv  one  Webb,  and  that  by  furprife  defendant  had  recovered  ^^^ 
againft  her  at  law,  all  the  pretended  witneffes  being  dead.     A  new  swMeU'A 
trial  was  ordered.     2  Vern.  240.  pi.  223.  Mich.  1691.  Cording- 
ton  V.  Webb.     \ 

5.  A  new  trial  was  granted,  becaufe  the  counfel  were  abfent^ 
not  thifiking  the  caufe  would  come  on,  and  no  defenu  vtoi  made.    Bat 
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$  like  motion  was  denied  in  B.  R,  per  Holt  Ch.  J.  2  Salk«  64^^ 
pi.  7.  Mich.  8  W.  3.  C.  B.  Anon. 

'  6.  One  was  ordered  by  the  judge  of  affife  to  be  hanged  in  chmuit 
the  oJUer  hanged  him  in  privatofob  ;  the  owner  brought  trefpafs^ 
and  upon  not  guilty  pleaded,  the  jury  found  for  the  defendant^  and 
the  Court  would  not  grant  a  new  trials  it  being  done  for  convenuncj  ef 
placey  atid  not  to  affront  the  owner.  2  Salk.  648.  pi.  1 8.  HilL  ioW.6, 
$parks  V.  Spicer. 

7.  Trefpafs  againji  10,  2  of  them  make  default^  and  the  re/i  eu" 
quitted  by  verdi^  certified  to  be  againft  evidence^  and  a  writ'  of  i»- 
quiry  ofdatnages  againflthe  2  was  executed f  and  a  new  trial  moved 
for,  and  denied  per  Cur.  becaufe  plaintiff  had  damages  and  cofts 
againft  2 1  and  Holt  faid  the  jury  ought  not  to  be  allowed  to  fever 
the  damages,  and  that  in  adlion  againft  12,  and  2  of  them  make 
default,  the  reft  acquitted  againft  evidence,  yet  there  ought  to 
be  no  new  trial,  becaufe  there  were  cofis  once  recovered.  But 
here  he  fhould  have  entered  a  non  prof,  againft  thefe  2,  though 
even  fo,  I  durft  not  warrant  him  a  new  trial.  12  Mod.  233* 
Mich.  10  W.  3.  Spark  and  Spicer. 

8.   It  was  moved  for  a  trial  at  bar  laft  paper-day  in  the  tcvaiy 

in  an  aBion  againft  the  governor  of  New^Torh^  for  matter  done 

by  him   as  governor^  and  grant ed^   becaufe  the  king  defended  it. 

2  Salk.  625.  pi.  5.  Pafch.  12  W.  3.  B.  R.   Ld.  Bellamont's  cafe, 

II  Mod.  ^.  New  trial  is  not  fo  be  granted  for  matter  omitted  to  be  in- 

*  s.  F.  ^*   *^^^^  ^"  *^  ^  former  trial.  See  i  Salk.  273.  Mich.  13  W.  3.  B.  R. 

Watfon  Vf  Sutton. 
CI»»o*Pitc.  10.  Tht^\zmt\S%htmg  London  cheefemongersy  and  having  for- 
1^3'  S.  C.  mcrly  hought  cbeefe  in  London  byfoBors^  found,  that  although  they 
MtM  buy!  pP-i^  their  faBorSy  yet  the  dairy-men  not  being  paid  by  the  faSors^ 
cheefe  for  many  times  fued  the  merchanty  and  made  him  pay  for  the  cbeefe 
^\  ^^d'h'  ^i^^^'  They  gave  notice  publiclyy  that  they  would  not  buy  byfaBors^ 
breaks,  and  nor  be  anfwerable for  them  ;  yet  after  fuch  notice  given,  were  fued 
•B  aaioo  is  by  fuch  as  a£led  as  fa£tors,  and  verdifls  were  obtained  againft 
**^iinft*thc  ^^^"^  *^  Suffolk;  and  brought  their  bill  for  a  n^w  trial  in  an  in* 
principal,  different  county.  But  the  Court  would  not  relieve  in  this  cafe, 
and  a  wco-  but  difmiffed  the  bill.  2  Venx.437.  PL401.  Pafch.  1702.  Tovcy 
^;i'.il,Tff  3c  al.  V.  Young  &  al. 

here  endeivoured  in  the  court  of  law  to  have  got  a  new  trial,  but  was  denied  it ;  and  now  this  bill 
^aa  brought,  and  fuggeiUd  tor  equity,  that  before  the  cheefe  was  bought,  be  had  countermanded  the 
fothority  of  the  factor,  and  that  the  defendant  had  notice  of  it  \  (but  that  was  denied  by  the  anfwer, 
and  not  proved.)  Another  fuggeftion  was,  that  there  could  not  be  vx  ipdiflFerent  trial  in  Suffolk; 
lor  that  almoft  all  the  freeholders  there  were  concerned  in  intereft,  and  had  declared  they  never  would 
find  againft  tijeir  countrymen.  The  plainciiF  likewife  found  out  Qnce  the  trial,  that  the  principal 
whnefs  on  whofe  teftimony  the  recovery  was  had,  was  partner  with  the  infolvent  fa^or.  Lord  Keeper 
Cud,  tli>t  bills  for  neur  triaii  ought  to  be  reduced  to  fome  certainty  x  the  grounds  for  relief  were  ufoally 
f^rtuitity  in  the'jurots,  or  new  difcoveries :  the  court  where  the  caufe  is  tried,  nay,  if  tbey  fee  cauie, 
grant  a  new  trial,  which  here  you  have  attempted,  but  c6u)d  not  prevail;  and  1  cinnot  grant  a  new 
tr.il  for  partiality.  New  matter  may,  in  fome  caifes,  be  ground  for  relief,  but  it  mufi  not  h  vfbM 
w«i  tritd  htfwt  \  nor  when  it  twfAt  h  Jktftariag  enly^  will  1  ever  grant  a  new  trial,  unitfi  it  9ffMr% 
iy  deed  or  writings  or  that  a  witnft  on  whofe  teftimony  the  verdiA  was  given,  wot  conviSitd  of  perjury^ 
•r  the  jury  attainted ;  and  it  does  not  appear  the  witnefs  and  plaintiff  at  law  were  partners.  And  if  the 
jury  had  dee^red  tbey  ntnuld  find  for  the  phintifff  the  Court  at  common  law  would  have  taken  order  in 
It*  Note,  this  was  iirft  beard  at  the  Rolls,  and  difmiflfed  {  and  now  that  decree  conAnned  on  appeal. 
...^•[Abr.  £q|i.  Cafes,  ^78.  pi.  7.  cites  a.  Vern.  437.  S.  C.  but  ftates  it  as  here  out  of  Cbaoc.  Precl 
and  in  the  voV  words  or  that  book,  *  though  not  mentioned.  And  from  this,  and  Several  other  fuck 
||iiUjicM»  1  am  ibvngiy  induced  to  tb^nk  that  thai  fine  i^dg nwnt  is  Che  work  of  a  ^<ry  ingenious  gc^- 
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dcceaMf  who  had  the  cuftody^  if  not  the  prDperty»  of  the  original  cafes,  tBd  who,  at  I  have 
Wen  intmnnedp  did  in  hit  life- time  declare  that  he  wai  himfelf  the  aacbor  of  fucli  abridgment*] 

1 1.  Mtnntenanci  is  not  a  fufficient  caufe  to  grant  a  new  trial, 
though  imbraary  is.  Arg.  1 1  Mod.  1 18.  Trin.  6  Ann.  B«  R.  in 
cafe  of  Lady  Herbert  v.  Shaw. 

12.  Anew  trial  was  granted,  becauie  z great  lord  concerned  in 
the  caufey2i/  upon  the  bench  at  the  trial.  Cited  per  Holt  Ch.  J.  as 
z  cafe  in  £d.  3d's  time.  1 1  Mod.  119.  in  cafe  of  Lady  Herbert 
Y.  Shaw. 

13.  It  was  moved  for  a  new  trial,  becaufe  the  poflea  was  eaten. 
wth  rats.  But  the  Court  denied  it ;  for  there  was  part  of  it  re- 
mained, and  particularly  the  cofts  and  damages  written  with  the 
party's  own  hand.  1 1  Mod.  206.  pi.  7.  Hill.  7  Ann.  B.  R.  Fow- 
bert  V.  Ekins. 

14.  K  J^ecial  verdiB  Vfos  prayed  and  direEfedf  but  the /»ry  found 
generally ;  whereupon  a  new  trial  was  granted  for  that  reafon* 
Cited  by  Parker  Ch.  J.  Wms.'s  Rep.  213.  in  cafe  of  the  Queen 
T.  Bewdley  Corporation,  as  the  cafe  of  Bnftol  y.  Cooper. 

(B.  h)     New  Trial.     Granted.     Jt  what  Time.    , 

|.  iN  the  time  of  RoUCh.  J.  a  new  trial  was  granted  after  a  A  new  trial 
*   trial  at  bar^  becaufe  the  plaintiff  had  delivered  a  paper  to  *//^^"°'^ 
lie  jurors  after  they  went  from  the  bar.     Sid.  235.  pi.  41.  Mich,  a/tan  ' 
l6Car«  2.  B.  R*  in  the  cafe  of  Goodman  v.  Cotheringcon,  cites  Arg  iVcm. 
it  as  Ld.  Shandois's  cafe.  t^y.citcsn 

s.  Hnmphreytv.  Peyton.  Chanc.  Prec.  194.  citet  S.  C.     Bat  fays  it  does  not  appear  in  that 

cafe  what  the  new  matter  wat. 

And  the  cafe  of  Ivkb  v.  Hankky»  wat  cited  2  Vem.  437.  in  cafe  of  Tovxr  v.  Young,  jb 
%  Dec.  3  Jac.  2.  to  prove  that  a  new  trial  has  been  granted  after  a  trial  at  bar,  in  a  cafe  between  tlie 
Cheshire  dairymen,  and  the  London  chcefemongers.  S.  C.  cited  in  the  S.  C.  Chan.  Prec<  194* 

Arg.  that  the  Cheshire  fador  alleged  that  he  fold  to  the  cheefemongers  as  a  merchant*  and  not  as  h(k>yf* 
Bat  Ld.  Keeper  Wright  faid  that  this  cafe  wat  tried  in  Nottinghamihire,  and  not  in  Cheshire,  ao4 
went  wtbout  defence  \  and*  yet  a  new  trial  wat  denied  at  Ixw,  but  granted  here,  becaufe  the  right  ka4 

aercr  been  tried ;  bat  that  was  not  partiality. But  after  a  trial  at  bar,  110  new  trial  was  etrer  gratutj 

pureh  heeatjis  the  jury  went  sgaii^  enf'tdenee^  except  at  the  end  of  the  laft  reign,  wliich  wat  irregular. 
12  Mod.  93.  Pafch.  S  W.  3.  Anon«— xa  Mod.  128.  the  King  v.  Meiling. 
.  Upon  a  trial  at  bar,  the  iflue  wat,  whether  the  copyholdert  by  the  cuftom,  fiiould  pay  on  their 
admittances,  certain  or  oncertain  fines,  precedentt  were  produced  both  wayt;  but  the  Court  was 
latitfied  that  the  finea  Aould  be. uncertain,  but  the  jury  gave  their  verdid  contrary;  and  therefore, 
and  becaufe  it  appeared  by  affidavit  that  fome  of  che  principal  freeholders  named  in  die  venire  facias 
were  never  fommoned,  it  was  moved  for  a  new  trial ;  bat  becaufe  full  evidence  was  given,  the  Court 
would  not  grant  it  without  the  confent  of  the  other  fide;  for  it  was  faid  that  trials  at  bar  were  fo« 
kmn,  and  of  great  authority,  and  that  though  the  Court  wat  not  fatisfied,  yet  the  jury,  who  are  the 
proper  judges  of  the  fa6l,  was«     Sid.  58.  pi.  26.  Mich.  1 3  Car.  2.  B.  R*  Wheeler  v.  Honour. 

Thste  hat  pot  been  kpowo  above  two  new  trials  upon  fuch  motion,  after  a  trial  at  bar,  or)e  of  which 
wat  in  a  caie  w|iere  3  xnui  had  been  robbed,  and  one  fued  tbe  hundred,  and  it  wat  found  againfi  him  j 
but  the  other  2  fued,  and  each  obtained  a  verdidi  j  and  thereupon  the  Court  gtanted  a  new  trial,  for 
the  laft  two  verdint  were  agalnfi  the  zft ;  per  Cur.  Sid.  58.  pi.  26.  Mich.  1 3  Car.  2«  B.  R«  Wl^e^ 
T.  Honour. 

In  cafe  of  King  kflce  of  the  Earl  of  Thanetv.  Fostik,  2  Jo,  224, 225.  Mich.  34  Car.  2.  B.R« 
a  motion  wat  made  fyt  a  new  trial ;  but  the  Court  confidering  that  the  trial  was  at  bar,  and  in  a^ 
adion  of  eje^ment,  where  the  trial  wat  not  a  final  bar,  denied  the  motion, .  though  all  the  Court  de« 
cl^ed  their  opiniont  againft  the  verdid 

A  motion  wat  fat  a  new  trial  afier  a  trial  at  bar  in  ejedment,  at  being  contrary  Co  tvidence.  But 
defied  by  the  Court,  Rokeby  contra.  Per  Holt,  a  new  trial  it  never  granted  after  a  trial  at  bar  in 
ije^njent,  but  where  there  hath  been  ill  praAice,  becauie  plainttfiT  may  bring  a  new  ejedaent.  x  Salk. 
Mf  tiili*  11 W.  3*  Arieat  T*  DuxcU   .       Carth.  507.  Mich.  11  W.  3.  B.  JU  &  C*    A114  favs 
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it  was  Iflid  down  ti  a  nit,  that  after  a  trial  at  bar,  no  new  trial  ihall  be  granted  in  «iy  cafe,  mmLfi 
tbtre  bat  been  Jwme  comptioM  or  mifdemeaner  in  the  jury.— -^Ld.  Raym*  Rep.  514.  5.  C  accordingly  { 
and  though  they  though c  it  was  given  exprefsly  againft  evidence,  yet  they  refufed  to  grant  a  motion  ta 
ftay  the  entry  a#  the  judgment,  though  prayed  by  realbn  of  the  ftocic  wKdi  was  upon  and  in  tbe  land, 
till  the  defendant  might  bring  a  new  ejeAment.-»-^.  C.  cited  HHK  i*  Geo.  a.  B.  R.  in  ddiveriais 
the  opinion  of  the  Court,  in  the  cafe  of  Smith  and  Dobmkb  ▼•  PACKKoarT ;  and  fays,  thcac 
Salk.  mentions  no  judgment  to. have  been  given  in  that  cade,  yet  he  had  feen  a  MS.  of  good  autboricyt 
where  judgment  was  s^inft  a  new  trial ;  and  that  no  cafe  was  cited  whcKvcr  it  has  bean  pa&ted 
after  a  trial  at  bar  in  ejeftment. 

After  a  trial  at  bar,  a  new  trial  being  moved  for,  was  denied,  though  the  verdlB  was  differtMi  t»  m 
private  verdiSf  which  they  had  gwen  over  night  'y  and  they  refuted  to  give  the  Court  a  realbn  for  it» 
7  Mod.  37.  Trin.  i  Ann.  B.  R.  Gay  v.  Crois.-— *S.  C.  cited  2  SaUc.  650.  in  cafe  of  FaNvricx  w« 
CaosVENOR,  that  bj  confent  ofallJUet  tme  fchu  wat  to  bt /mad  fpeeiaky  ^  and  yet  tiM  jury  fimmd m 
gensrai  verdiB^  and  the  Court  would  not  grant  a  new  trial. 

New  trials  have  never  been  granted  here,  after  a  trial  at  bar,  but  of  tffiiet  out  of  Cbaneery,  wbidl 
ieing  only  to  (atisfy  tbe  con(cieo€e  of  the  chancellor,  are  not  ftridi  juris,  a  SaUt.  650.  pi.  %7»  Hill- 
J  Ann.  B.  R.  in  cafe  of  Fenwjck  v.  Lady  Grofvenor.  '  S.  C.  St  S*  P*  citied  in  daOvering  4i* 

opinioD  of  the  Court*  Hill,  la  Geo.  a.  6.  R.  in  the  cafe  of  Smith  and  Dormer  v«  Parkhorft* 
MS-  Rep. 

Where  the  emidenee  is  dombtfkl,  a  new  trial  ftall  not  be  granted  after  a  trial  at  bar  $  and  tfacrefoce 
it  was  denied  in  the  cafe  of  Soamzs  v.  BAaNAanxsTON,  and  tbe  Q^ccn  v.  thi  WAai>aii  ov 
TBB  Flekt  }  but  where  it  is  againft  evidence,  it  may,  according  to  Set.  462.  466.  Wood  v.  Gvif- 
•TON,  for  ezceffive  damages.  And  yet  the  jury  are  the  proper  judges  of  the  damage.  So  a  new 
friat  was  granted  in  the  cafe  of  Sxa  Joseph  Tillzt  v.  Robeets,  after  a  trial  at  bar,  becanfie  tlw 
verdidl  was  againft  evidence ;  and  the  queftion  was  compos  or  non  compos,  which  was  mere  matter  of 
lad^.  Per  Cur.  aLd.  Raym.  1360.^  Pafch.  10  Geo.  SirChrift  Mufgravev.  Wevifon.  ■  S.  C.  cited 
IB  delivering  the  opinion  of  the  Court.  Hill,  la  Geo.  a.  B.  R.  in  tbe  cafe  of  Smith  and  Dormer  t. 
Ftekhurft. 

A  new  trial  was  denied  a/ter  a  trial  at  bar,  on  an  ifliie  direded  out  of  Chancery  to  C.  B.  and  tbovgh 
«pon  fending  it  back  to  C.  B.  to  know  if  it  was  proper  to  be  tried  again,  the  Ld.  Chief  Juft.  acquainted 
Ld.  Chanc*  King,  that  very  ftrong  evidence  bad  been  given  en  both  fidts  \  fo  that  he  could  not  hoive 
blamed  the  verdid  on  which  fide  foever  it  had  been  given  \  yet  his  lordihip,  and  the  mafter  of  the  rolls 
denied  a  new  trial,  for  that  ocherwife  there  would  be  no  end  oi  fuits,  and  that  the  (ending  it  to  be  tried 
at  bar  was  that  it  migbt  be  final,     a  Wms.*s  Rep.  563.  Hill.  1729.   Coker  v.  FarewclL 

Powell  J»  faid  he  thought  nothing  ought  to  be  a  ground  for  a  new  trial,  after  a  trial  at  bar,  bot 
what  would  make  tbe  jury  liable  to  an  attaint*  Wms.*s  Rep.  21 3.  Mich.  17  la.  in  cafe  of  tbe  Quaea  aw 
9cwdley  Corporation. 

In  jmare  2.  The  Court  maj  as  toell grant  new  trial  on  mm/tat  as  after  ver^ 
i^dit^  Ji^^  3nd  upon  affidavit  of  furprifc,  there  being  an  agreement  to 
.  wfffM/air-  ^^  ^^  '^  ^^  afternoon,  and  the  caufe  in  the  morning  being  the  laft 
atf,  and  caufe,  it  was  granted  per  Curiam,  the  plaintiff  paying  cofU» 
nutria?'  *  3  ^^^'  ^'  *•  P'-  ^^-  M^^^-  ^9  Car.  a.  B.  R.  Catefby  v.  Emans. 

The  defendant  infifted  that  the  plaintiffs  vHre  out  of  court  by  tbe  mnfuity  and  the  court  could  not  admit 
the  plaintiffs  to  move.  But  it  was  anfwered,  that  the  fusion  here  was,  if  tbe  nortjuit  vfas  regular^ 
nbtmnedf  and  whetber  or  no  tbe  plaintiffs  opened  tbe  caufe ;  and  if  that  objedtion  ihould  prevail,  it  woold 
ke  exceptio  tjufdtm  rei  cujut  petitur  diffolntio.  The  Court  ordered  proceedings  to  be  ftayed  till  ll«fr.  Jaft» 
Probyns*s  opinion  ihould  be  aflced ;  and  afterwards  on  his  certificate,  the  rule  was  difehaiged.  11^ 
af  Prad*  in  C.  B.  63.  Bail.  4  Geo.  a.  JefarCollege  in  Oxford  v.  Vaughan. 

Skin.  681.        3.  One  Ihall  not  move  for  a  new  trial  ^  after  motion  in  arre/t  jf 
Mt's  p—  judgment  i  but  after  motion  for  a  new  trial,  he  may  move  in  ar- 
Carth!  4a7.  ^^^  ^^  judgment :  fo  after  motion  in  arreft  of  judgment,  defend- 
S.  C.  not     ant  cannot  move  for  a  new  writ,    2  Salk.  647.  Mich.  9  W.  3* 
c;»b~9.  Turbervill  v.  Stamp, 

S.  C  not  S.  P.— *-x  Ld.  Raym- 164.  S.  C.  but  not  S.  P. 

*  S.  P«  Nor  to  fet  afide  a  writ  of  inquiry  of  damages }  per  Cur.  ix  Mod.  1  $8.  Mich.  9  W.  3« 
Afloat 

4.  Upon  a  trial  at  harj  for  the  forfeiture  of  the  office  of  war- 
den of  the  Fleet  for  voluntary  cfcapes,  one  efcape  was  proved  by 
a  witnefSi  who  being  q/ked  if  he  never  noas  htmt  in  tbe  hand  fir 
pealing  a  tankard^  anfnoered^  m%    A  nevi  trial  was  prajed  uponfr^ 

dudng 


i$uing  the  record  of  the  cormBion ;  but  was  denied^  becaufe  it  was 
a  trial  at  bar,  and  alfo  becaufe  it  is  no  reafon  for  amew  trial,  that  £  49a  3 
tkofe  concerned  for  the  defendant  came  unprepared  to  make  his  de- 
fence,    a  Salk.  653.  pi.  3c.  Ford  v.  Tilly. 

5.  Where  a  tnal  is  had  upon  a  vietu,  this  Court  will  hot  eafily 
be  induced  to  grant  a  new  one )  for  the  view  is  fuppofed  to  go- 
vern the  jury  more  than  the  evidence  at  the  trial,  and  therefore 
in  fiich  cafes  there  ought  to  be  fome  great  irregularity  in  the  jury 
to  obtain  a  new  triaL  11  Mod.  i.  pL  a.  £aft.  i  Ann.  B.  R. 
Anon. 

6.  In  the  court  at  Bri/iolj  the  plaintiff  had  a  verdiB  and  cojls  1  Silk.  €50. 
taseedi  and  after  a  2d  fcire  fa^at  againjt  the  bail,  they  furrender  P'**?*^'^' 

t  ..,  ,         ^        X        in  1     1     •    t        r   1  by  the  mme 

the  prmQipal,  and  a  year  after  the  coffs  taxed^  the  judge  qj  that  court  of  the 
granted  a  new  trial,  and  thereupon  the  Court  of  B.  R.  made  a  Mayor>  &&, 
rule  for  an  attachment  nifi,  and  that  the  rule  for  a  new  trial  be  ^ff^' 6y,* 
fet  afide.     7  Mod.  84.  Mich,  i  Ann.  B.  R.  Hall  v*  Hill*  thac'  it  wn 

held  per 
Car.  tkac  a  Mw  tvitl  tatm^t  h0gramtd  in  sm  mfirhr  eomrif  and  that  the  Court  blamed  this  new  triil 
a  year  ar'ter  the  firft.  ■  3  Salk.  363*  pi.  7.  S.  C.  (ays,  tliat  though  a  new  trial  ou§ht  to  be  allowed 

if  fieihly  purfued,  yet  it  is  a  mifdemeanor  in  a  judge  to  grant  it  after  the  party  has  refted  fo  loof 
under  a  former  one ;  and  it  may  be  a  quefiion^  whether  any  court  can  grant  a  ntno  trial  tt  be  had 
before  tbtrnjelveu  There  cannot  be  a  new  trial  at  bar,  as  there  mav  be  at  nifi  prius  ;  for  in  the  laft 
^St  it  ia  but  reafonable  that  the  Court  ihould  judge  how  tbe  ju^^a  <^^  bi6  V^  ^  CKCicutc4  hit 
(luthority. 

7.  Upon  a  trial  at  nifi  prius,  iiitjury  gave  excejjfve  damages^  and  Aftnjaefni 

thereupon  a  new  trial  was  eranted.     The  2d  jury  gave  the  fame  V'^f^ 

damages^  and  now  it  was  moved  for  another  new  trial,  but  de-  is  not  fit  f» 

nied  j  for  there  muft  be  an  end.    But  fcveraf  cafes  were  cited  s^ant  a  uev 

which  the  Cb.  Juftice  allowed,  that  where  upon  the  ad  trial  the  ^*jj  ^ 

jury  have  doubled  the  damages,  a  3d  trial  had  been  granted,  judge  di4 

2  Salk.  649.  pi.  2  c.  Mich,  i  Annx,  B.  R.  Clerk  v.  Udall.  «ot  like  the 

^^  *^      ^                            '  wdia,  but 

if  there  were  any  prance  ufcd  In  obtaining  it,  it  ia  otherwiie;  fcr  Holt  Ch.  J.  6  Me4.  X2.  Mich* 
a  Ana.  in  B.  R.  Anon.                                                ^ 

8.  One  cannot  move  in  arreft  of  judgment  till  the  plea  roll  is 
made  up,  and  the  verdift  there  entered  of  record ;  but  one  may 
move  for  a  new  trial  before  fuch  plea  roll  is  nude  up*  G.  Hift. 
C.  B.  38. 

9.  On  a  motion^for  a  new  trial,  the  verdi^  being  againft  evi*  in  thU  caft 
deuce,  it  was  ohjeBed  that  there  being  a  fpecial  verdift  no  new,  JJ'-  ^tt^ 
trial  could  be  granted,  for  by  the  counfePsfigning  the  fpecial  verdij^  LD?*CAm. 
they  had  confented  to  it.    Ld.  Ch.  Baron  faid,  the  jury  found  their  Bzar'a 
verdi£k  contrary  to  his  opinion  and  diredion,  and  he  thought  the  2^*15^1?? 
fpecial  verdi£l  no  hmdrance  of  granting  a  new  trial,  for  tf  there  gf^^  ^^^ 
is  matter  of  law,  the  counfel  mufi  fgn  the  notes,  but  may  waive  it  he  ofl^red  to 
afterwards.    Price  B.  faid,  that  Ld.  Ch.  B.  being  of  opinion  that  J^J^.^g^;^ 
the  verdi£l  was  againft  evidence,  he  thought  there  muft  be  a  new  ^^^  ^<^^ 
trial,  and  the  counfel  having  figned  the  fpecial  verdict  does  not  feme  other 
alter  the  cafe,  for  it  is  only  wving  a  matter  of  law,  and  is  ex  ^jJJJ^.*^ 
abundanti,  and  does  not  help  when  the  general  part  of  the  verdi£k  which  being 
is  wrong,  but  then  if  the  general  part  of  the  verdift  is  againft  over-mied, 
the  plaintiff  again  he  will  ftill  have  the  benefit  of  arguing  the  J^^jJ^. 

point 


49^  Crtal. 

ceptionsiud  point  of  law^  whlch  Will  be  a  hardfliip  upon  the  defendant, 
figned  it.  therefore  the  plaintiff  ought  to  come  into  terms.  Page  B* 
^tt  thi^  thought  there  muft  be  a  new  trial,  but  if  the  plaintiff  had  put 
Court  giant-  defendant  to  the  charge  of  arguing  the  fpecial  verdi£l,  it  would 
•^  '  °*^  ^^"  ^^^^  ^^^^  ^^°  hard,  but  now  no  more  expence  than  if  it  had 
£3  mScion.  been  a  general  verdift.  MS.  Rep.  Namniock  v.  Farewell. 
[  493  ]  ^^'  ^^^  ^^^^  ^^*  never  granted  in  another  term  after  tbefign^ 
Mich.1738.  ing  ihe  judgment.  8  Mod*  264.  Trin.  10  Geo.  1725.  The  Kinsf  v. 
B.R.  hdd   poUard. 

that  after  ui 

interlocutory  judgmeDt  entered  it  is  too  bCe  to  more  for  a  new  trialy  though  in  the  fime  tenn.      K^aff 

V.  Annftroog* 

1 1.  It  was  moved  for  a  new  trial  after  the  4  days  expired^  but  be^ 
fire  judgment  entered  on  the  verdi& :  and  obtained  a  rule  to  flictir 
caufe ;  but  the  Court  declared  that  for  future  no  fuch  motion 
fliould  be  received  after  the  4  days,  unlefs  where  the  foundation 
of  the  motion  be  a  fti^  not  difclofed  to  the  party  till  after  that  time. 
Barnes's  Notes  id  C.  B.  3^3.  Mi^,  1 1  Geo^  2*  WiUisan  attornej  t. 
Sennet. 


(C.  h)    New  Trial,  granted  on  what  Terms. 

1.  IF  new  trial  be  granted  for  irregularity^  there  fliall  be  no  cofta 
^  paid  for  it ;  but  if  defence  be  made,  it  may  help  the  irrc* 
gularity*    If  new  trial  be  upon  the  merits  of  the  caufe,  there  muft 
be  cofta  J  per  Cur.     12  Mod.  370.  Pafch.  12  W.  3.  Anon. 

2.  Note  in  many  cafes  upon  granting  a  new  trial,  the  former 
verdi£l  ought  to  ftand  as  a  fecurity  ;  for  otherwife  the  party  againft 
whom  it  paffed,  might  fpirit  away  the  evidence  on  whofe  teftimony 
it  was  obtained,  and  fo  without  any  corroboration  of  his  right,  de- 
prive him  of  the  benefit  of  his  verdict;  per  Cur.  12 Mod. 439. 
Hill.  12  W.  3.  B.  R.  Anon. 

3.  Where  there  is  a  new  trial  dire£led,  the  party  th^t  moves  for 
it  muft  pay  the  charge  of  the  former^  and  depojii  money  for  the  charge  of 
the  new.  MS.  Tab.  tit.  Trial,  cites  Feb,  17,  1724.  L4.  St-  George 
V.  Martin. 

For  more  of  ^t(al  in  general,  fee  aimenttment  antl  ^eofefftf* 

9Dama0ej$,  Crror,  Ctiticncr,  3|utis;mtuts$,  and  other  pro* 

per  titles. 
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(A)    Wbaf  It  13.    JnJ  Rules  Khtxng  to  Tru^s.     s«(D). 

I*   ^V^  RUSTS  arc  of  the  fame  nature  now  that  ufes  were  at'  the  Ahu  Eqi« 

X     common  law.     Arg.  Allen.  15.  in  cafe  of  the  King  v.  ^*^»?*^ 

Holland.  ^}  Symf^ 

▼.  Turner.  S»  P.  Arg.  Vent.  i^.  in  cafe  of  Smith  t»  Wheeler— —A  tnift  is  but  t  nnv  tumu 

rwffi  f  a  uftf  and  invcnCBd  to  defraud  the  ftatute  of  ufes.     Arg,  Sti.  40.  in  cafe  of  the  King  v.  Hoi- 

*  UJt  and  trvp  wrtjjnofymout  terms,  and  are  ufed  as  fach  In  the  flat,  of  17  H.  8.  and  no  dlficrtiice  be- 
tNcen  a  will  and  a  deed.  Arg.  Gibb.  10.  faid  to  have  been  (okmnly  determined  in  the  cafe  of  Brou|h- 
tOB  T.  Langley,  aP  Langley  ▼•  Baldwin*  Pafch.  a  Anne     • 

They  tin  JjfMMymout  in  the  Uw;  perHoltCb.  J.  11  Mod.  iix.— The  common  law  will  not 
diftingoifh  between  trufts  and  ufet ;  per  Powell  J.  113  Ibid.  Pafch.  S  Ann.  B.  R.  in  cafe  of  Ld»  AJ- 
thim  T.  Ld.  Anglefea. 

•[494] 

1.  Holding  the  pofftjfton  and  dUfpofing  thereof  at  his  will  and  plea- 
sure, and  making  teafes  thereof  when  the  legal  eftate  i$  in  others,  are 
figns  of  a  truft  }  per  Cur.  Chan.  R.  52.  6Car.  i.  Earl  of  New- 
cafUe  V.  Earl  of  Suffolk. 

3.  A  mortgage  is  not  merely  a  truft,  but  a  title  in  equity :  per  Hale 
Cb*  B.  Hard.  467.  Trin.  19  Car.  2.  in  Scacc.  in  cafe  of  Pawlet  v* 
the  Attorney  General. 

4.  A  truft  is  a  right  to  receive  the  profits  of  the  land,  and  to  dijpo/e  I*>W.  3$. 
of  the  land  in  equity ;  per  Pemberton.  Arg.  Mod.  17.  in  the  cafe  of  -^'^'^^-C. 
Smith  V.  Wheeler. 

5.  Trufts  arc  governed  by  the  intention  of  the  party:  per  Ld. 
Keeper.  2  Vent.  367.  Hill,  i  &  2  Jac.  2.  in  Ld.  Pawlet's  cafe. 

6.  In  every  truft  is  implied  a  contraB  s  per  Holt  Ch.  J.  Skin.  279. 
Hill.  2  W.  &  M.  in  B.  R.  in  cafe  of  Boulfton  v.  Sandiford. 

7«  A  court  of  equity  will  never  adjudge  a  man  to  have  broken  a  tru/l 
in  a  higher  degree,  when  he  may  with  equal  reafon  be  adjudged  to  have 
done  it  in  a  lower  j  per  Parker  C.  10  Mod  500.  Trin^  8  Geo.  i.  in 
cafe  of  Le  Croy  v.  Eaftman. 

8.  Trufls  and  legal  ijlates  are  to  be  governed  by  the  fame  rules  ;  and 
this  is  a  maxim  which  has  univerfally  prevailed.  It  is  fo  in  tlie 
rules  of  defcent,  as  in  gavelkind,  and  Borough-Englifh  lands,  there 
^  2  poffej/iofiratris  of  a  truft  as  well  as  of  a  legal  eftate.  The  like 
rules  in  limitations,  and  alfo  of  barring  entails  of  trufts,  as  of  legal 
eft^tes  \  per  the  Mafter  of  the  Rolls,  who  faid  he  thought  there 
was  no  exception  out  of  this  general  rule,  nor  Ts  there  any  reafon 
that  there  fliould ;  and  that  it  would  be  impoflible  to  fix  bounda* 
riesy  and  fhew  how  far,  and  no  farther,  it  ought  to  go ;  and  that 
perhaps  in  early  times  the  neceflity  of  keeping  thereto  was  not  feen 
or  thoroughly  confidered*  2  Wm3.*s  Rep.  645.  Hill.  1732.  in  cafe 
of  Sutton  T«  Sutton. 
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(B)     What  amounts  to  a  Truff^ 

I.  (^NE  poflefled  of  leafes  for  years  devifed  them  to  his  vnte^ 
^^  and  hoped  Jbe^vould  leave  them  to  his  fin f  aftd  died.  Her  ad 
hufband  granted  the  leafes  away :  the  fon  fued  to  be  reliered,  but 
was  difmified ;  for  it  was  no  truft  for  the  (on*  Cited  by 
Chancellor^  Chan.  Cafes>3io.  HilL  30&3iCar.  2.  in  the 
of  Civil  V.  Rich}  as  a  cafe  which  he  temembered  in  the  lA,  Eger* 
ton's  time; 

2»  A.  for  8ol.  conveys  land  to  B.  abfolutely.  A*  bringi  a  hilt 
to  redeem*  B.  by  anfwer  infilled  that  the  Gonreyance  was  abfi>« 
lute,  without  any  provifo  or  agreement  for  redemption  \  but  ctm-^ 
fejfed  that  after  the  8o/.  pMd  with  interefty  it  was  to  be  in  truft  fir 
tne  plaintiff's  wife  and  children*  Plaintiff  replies  to  the  aniwer, 
and  there  was  no  proof  of  the  truft,  yet  it  was  decreed  to  be  a  tmft 
for  the  wife  and  children.  2  Vern.  288.  pi.  277.  Pafch.  1693. 
Hamptan  ▼.  Spencer. 

3*  A.  was  excommunicate,  and  f3  could  not  make  a  will,  and 
therefore  took  this  method  to  difpofe  of  what  he  had,  viz.  Om 
its  death^bed  he  gives  all  his  goods  to  B.  and  afterwards  appoints  £• 
C  495  ]  topayfuch  debts  and  legacies  out  of  diem.  This  proves  it  to  be  a 
truft,  and  the  Court  decreed  B.  to  account.  9  Mod.  113.  iitf« 
Mich.  1 1  Geo.  i.  Mitford  v.  Ld.  Herbertj  Pritchard,  and  Ciqosb^ 
&al'. 


(C)    Wliat  iliall  be  conftnied  a  Truft  between  Privies 

in  Eftate. 

1.  TfXECUTOR  in  truft  furrenders^  and  renews  a  leafes  the  rs 
^  newal  fhall  go  to  the  benefit  of  ceftuy  que  truft*  Agreed 
per  tot.  Cur.  viz^  Ld.  Keeper,  and  Twifden,  Wyld,  Rainsford^ 
and  Windham  J.  Chan.  Cafes,  191.  Mich.  22  Car.  2.  Holt  v. 
Holt. 

2.  A  man  is  guardian  or  truftee^^r  an  infant^  to  whom  lands  are 
defcended  or  devifed,  but  the  tide  is  revera  in  a  3d  perfoA.  If 
the  truftee  or  guardian  buys  in  the  title  of  this  '^d  perfon^  this  (hall 
not  be  taken  to  be  a  truft  for  the  infant ;  for  he  i^  at  liberty  tO 
purchafe  it  as  well  as  any  body  elfe,  and  fo  it  was  held  in  the  cafe 
cf  Combes  and  Throgmohton,  per  cancellariam.  aFrcem. 
Rep.  52.  pL  59.  Pafch.  i68o.  Lefley's  cafe. 

3.  There  were  three  lejfees  of  a  church-leafc  \  one  farrenders  tht 
leafe,  and  renews  in  his  own  name ;  it  (hall  be  a  truft  for  alL  Vertk 
276,  pi.  277.  Mich.  168 1.  Palmer  v.  Young. 

4.  On  the  fon's  marriage  t\it  father  fettles  a  leafe  for  jetsrs^  held 
of  the  queen  dowager,  onthe  fon  for  life  ^  to  the  'wife  f)r  Itfe^  andibtn 
to  the  ijfue  (fthat  marriage,  T!Yitfon  covenants  from  time  to  time  k 
renew  the  leafe^  and  to  qfign  it  to  truftees  to  keep  the  leafe  on  foot  Ar 
kng  as  tie  wife^  or  any  Mid  of  the  marriage^  fbouU  Rve.    The  fUt 
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rtmws  the  leafe  in  his  own  name,  emd  makes  no  ajpgnrmnt  thereof 
to  the  truftees,  and  dies  greatly  indebted,  without  aflets.  Per 
Cur.  the  leafe  is  bound  by  the  marriage  agreement,  and  ihall  not 
be  aflets,  nor  liable  to  debts.  2  Vern.  289.  pi.  278.  Fafch.  1693* 
Plowman'  y.  Plowman  ft  e  contra. 

5*  Mortgagee  of  an  adv9Vifin  appendant,  till  foreclofure,  is  but  in 
nature  of  a  tnutee  for  the  mortgagor ;  and  if  the  church  becomes 
void,  though  tne  mortgagor  has  no  bill,  yet  being  ready,  and  of- 
fering to  pay  the  principal,  intereft,  and  cofts,  if  the  plaintiff  will 
not  accept  his  money,  intereft  (hadl  ceafe,  and  an  injun&ion  to 
ftay  proceedings  in  the  quare  impedit ;  for  the  mortgagee  can 
mtke  no  profit  by  prefenting  to  the  church,  nor  can  account  for 
any  value,  in  refped  thereof  to  fink  or  leflen  his  debt ;  and  the 
»M>rtgi^ee  therefore  in  that  cafe,  until  a  forfeiture,  is  but  in  na« 
ture  or  a  truftee  for  the  mortgagor.  2  Vern.  401.  Mich.  170a. 
Amhurft  v.  Dawling.  •    ' 

6.  Out  joint  purebafor  of  an  e/late  in  moieties^  buy  in  incumbrances 
mi  an  under^^alue,  and  had  federal  abatements  made  to  him,  yet 
the  other  fliall  have  equal  benefit,  the  purchafe  being  made  tor 
their  equal  benefit,  and  on  a  mutual  truft  between  them.  Abn 
Equ.  Cafes,  7.  pi.  13.  Trin.  1728.  at  the  RoUsj  Carter  v.  Honu 


(D)    ConftruSiions  of  Trufts.    In  Equity.   In  general  [  49*  ] 

How, 

t«  A  Devife  of  a  truft  is  not  governed  by  the  32  H.  8.  and  there* 
-^^  fore,  and  becaufe  of  fevcral  accidents  which  cannot  be 
forefeen,  this  court  doth  fometimes  difpofe  of  trufts  according  to  the 
prefumptive  intention  of  the,  parties,  without  regarding  the  ftriA 
words  of  his  declaration ;  per  Ld.  Keeper.  Fin.  R.  159.  Mich.  2(S 
Car.  2.  in  cafe  of  Nurfe  v.  Yarmouth. 

2.  In  the  determining  matters  of  trufts^  Chancery  has  always  agreed 
with  the  reafons  of  the  law  in  the  limitations  of  ufes  /  per  Cur. 
Kn.  R.  341.  Hill.  30  Car.  2.  in  cafe  of  Ford  Ld.  Grey  v.  Lady 
Grey  &  al. 

3.  In  the  conftrudlon  of  a  truft,  the  intent  of  the  party  is  to 

Svem,  and  courts  of  equity  have  always  in  cafes  of  trufts  taken 
e  fame  rules  of  expounding  trufts,  and  of  purfuing  the  inten- 
6on8  of  the  parties  therein,  as  in  cafes  of  wills ^  and  that  even  in 
point  of  limitations  of  eftates,  where  the  letter  is  to  be  as  ftrifily 
purfued  as  in  any  cafe  j  per  Ld.  Sommers.  2  Vern.  3 1 1 .  pi.  50 1 . 
HilL  1693.  in  the  cafe  of  Sheldon  v.  Dormer. 

4.  A  truft  in  equity  is  guided  by  the  fame  rul^s,  and  capable  of 
the  fame  /imitations  as  the  pofleftion  was  at  law,  and  there  is  no 
manner  of  difference  between  them.   Arg.  Ch.  Prcc.  345.  pi.  255. 
in  cafe  of  Eure  v.  Holland. 
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(E)     Refulting  Trufi.     What. 


Itcfalting  !•  29  Car.  i.  cap,  nROVIDES  tbat  a  truji  refultmg  by  tn^Heatun 
irofb  »re  3'/ 8.  ■'^  ef  law,  or  transftrred  » txtingmptd  by  a8  «f 

^11""^^.  '««''  M^  *'  "'  ifthisflaiute  had  tighten  made. 

late  of  frauds  and  peijaries,  but  are  only  faved,  and  Uft  a*  thty  «i«r#  kefirt  tit  «ff .  Now  t  bare  dtelg- 
ratten  By  parol  before  the  ad,  would  ^rv#At  any  re&iictng  truft.  Atg.  and  the  Court  feemad  to  be  of 
tfiat  opinion.     2  Vern.  294.  pi.  2^5.  Trin.  1693.  Lady  Bellafii  v.  Compton  and  Frankland. 

Though  fuch  trofts  are  excepted,  ytt  they  mufi  arifo  upgm  the  faes  cf  tht  dui  irjclf,    Axg* 
P*«e.  104. 

Thi<  rouft  relate  to  truft  and  equjuble  intereftty  and  cannot  relate  to  an  mjet  which  U  a  legal 
ipiras**s  Rep.  112, 113.  per  Ld.  Ch.  Mich*  xyog*  Lampiugh  ▼.  Lamplugh. 

2.  Truftee  by  appointment  ofcefiy  que  trti/l  conveys  to  A.  and  Bm  de- 
creed to  be  a  trud  in  A.  and  B.  for  the  cefty  que  truft.  Fin.  R« 
320.  Mich.  29  Car.  2.  Fleming  v.  Page  and  Blaken 

3.  The  daughtef^f  portion  being  charged  upon  the  father^ s  land^  fie^ 
at  the  requeft  of  her  father,  had  releafed  her  intereji  in  the  land  i» 
the  intent  that  he  might  be  enabled  to  make  a  clear  fettlement  thereof  v^ 
on  his  fin*  It  was  declared  by  the  Ld.  Keeper,  that  if  this  were 
done  by  the  daughter  without  any  confideraSon,  there  would  be  a 
refulting  truft  in  the  father,  whereby  he  fliould  be  chargeable  to 
the  daughter  for  fo  much  money*  Freem.  Rep.  305.  pi.  373^ 
Lady  Tyrrell's  cafe. 

C  497  3      4*  -^*  fcifed  in  fee  conveyed  the  lands  to  the  defendant  for  looo 

.     years,  in  truft,  that  whereas  diverfe  fuits,  &c.   were  touchii^ 

the  hnds,  the  defendant  Jbould  defend  the  fuits ^  (nota,  defendant 

was  tenant  of  the  land  then,  and  before,  to  B.  the  plaintiff)  and 

title  with  the  proJits\  and  yearly  account  to  A*  of  all  the  profits,  and 

pay  to  him,  his  executors  and  adminiftrators,  the  furplus  of  what 

he  fhould  not  expend,  and  ihould  pay  an  annual  fum  after  his 

death  to  B.  the  plaintiff,  and  another  annual  fum  to  C.  and  died. 

B.  the  plaintiff  was  A.'s  coufin  and  heir,  and  fued  for  account  an«f 

for  the  lands,  in  regard  that  a  truft  refulted'  to  the  heir  after  the 

expreffed  trujts  were  performed.     But  Ld.  North  difmiffed  the  bilL 

2  Ch.  Cafes,  140.  Pafch.  35  Car.  2.  Baily  v.  Cotton. 

V«m.  213-        5.  The  wife  joined  in  a  fine  fur  conceflit  of  her  jointure^  in  order 

Bmd'v       ^°  *  mortgage  or  fecurity*;  this  is  not  an  abfolute  departure  with 

Bi«nd,s.C»  her  intereft,  but  there  refulted  a  truft  for  her  when  the  fecuritf 

or  mortgage  is  paid  to  have  her  eftate  again,  as  if  it  had  been  a 

rtlortgage  on  condition,  and  the  money  paid  at  the  day ;  per  Ld. 

Keeper  North.     2  Chan.  Cafes,  162*  HiU.  35  &  36  Car.  2.  Broad 

V.  Broad. 

\9htn  a  6.-  A.  purchafed  in  the  name  of  B.  and  paid  the  pur  chafe  money  ;  B, 

«wn  buys     affigncd  to  T.;  A.  prayed  by  his  bill,  that  the  eftate  miffht  be  cDn» 

^^^in  an.  ^^y^ j  ^  \nm.    T.  denied  that  he  knew  its  being  bought  with  the 

siine  and     plaintiff's  money,  but  believed  it  was  bought  with  the  proper  mo- 

«v'**u  w?u  "^y  °^  ^'  ^^'^  ^^^  *"^  ^^^  hm^  and  that  he  claimed  it  a^  heir  to* 
^^lii\rttft  £•  andinfifted  on  the  ftatute  of  frauds,  &c.  there  being  no  decla- 
Ibr  htm  that  ration  in  writing  of  any  truft  for  the  plaintiff;  at  leAgth  proofs 
J^'^^  were  read,  but  they  amounting  only  to  what  hadpaffed  in  ^courJUf 
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•nl  tiOt  o^vrnHy  the  defendant^  and  being,  douhtful^  tlie  Mafter  of  no  deed  be 
the  Rolls  difmiffed  the  plaintiflr's  bill,  the  proofs  not  being  fuffici-  ^^^J^^V^^f* 
ent  to  ground  b  deoree  upon.     Vern.  366.  pU  359.  HilL  1685.  ^^  it%XAxm 
Gafooigne  ▼•  Thwing  &  al*.  »9  Car.  z. 

offraads^ 
does  not  eitend  to  trufts  railed  by  operation  of  law*    %  Vent.  36?.  Pafch.  3  5  Ctr.  s.  in  Cane.  Anoiu 
■  '    If  A.  buys  lands  and  pays  the  purchafe  money,  and  the  conveyances  are  made  to  B.  this  is  s 

r^tt/rtfi/  tni]tt  admictad}  Arg<  Vern.  109^  in  cafe  of  Riddle  v.  Emeifoo.  ■  Where  iiplsinfy  a^" 
ftartd  upon  the  evidences  of  both  fides,  that  tbi  confiJtratien  wtontf  of  the  purcbafe  naat  tht  proper  m  ney 
9fjf.  had  it  not  been  for  the  ftatott  of  frauds,  this  would  have  made  a  refultiog  truft  ;  an<t  B*  After 
^.'s  dt0tb  ixccut'mg  a  iechratm  of  trvfty  this^plaioiy  took  it  out  of  the  ftatute.  Wid.*s  Rep.  323. 
Tfin.  171^  Ambroie  v.  Ambrow*  So  where  A.  agrttifvr  a  Imft  for  99  yeara»  B*  advances  the 

money y  and  the  haje  Is  taken  in  the  name  of  A,  this  is  a  resulting  truft,  and  out  of  (he  ftatute  of  frauds, 
A.  having  bj  Utter  acknewieJied  the  trvf,  MS.  Tab.  tit.  Trufts,  pi.  4.  cites  Feb.  11, 2717.  O  Han 
V.  O  Neil. 

7.  Executor  in  truft  for  an  infant  refiduary  legatee  renews  a 
ietye  in  his  own  name,  being  part  of  the  teftator's  perfonal  eftate^ 
and  haying  mortgaged  it,  afHgns  the  equity  of  redemption  to  a 
truftee  to  fell  for  payment  of  his  own  debts.  The  truftee  fells  to 
one  who  had  notice  of  the  infant's  title.  The  purchafe  was  fe( 
afide.    Vem.  484.  pi.  473.  Mich.  1687.  Walley  v.  Walley,  &c. 

8.  A.  mortgagee  affigns  over  to  B.  and  declares  a  truft  hj  parol  to 
C,  and  Di-^1&,  acknowledges  the  truft.  It  was  infifted,  that 
there  being  an  exprefs  truft,  though  by  parol  only  declared  to  C. 
and  D.  that  ihall  prevent  a  refultine  tnift  to  A.  And  the  Court 
feemed  to  be  of  that  opinion,  and  inclined  to  decree  for  the 
plaintiiF.  2  Vem.  2^4.  pi.  285.  Trin*  1693.  Lady  Bellafis  v* 
Compton  and  Frankland. 

9.  Grant  of  a  next  avoidance  to  one  who  hnew  nothing  of  it,  and  Abr.  E^»« 
being  examined  in  a  caufe,  he  depofed  he  did  not  purchafe  it ;  S*^*'* J^' 
per  Ld«Sommers,  it  is  a  refulting  truft  for  the  grantor,  there  ^'^  *  • 
being  no  other  truft  declared.     Ch«Prec.  80.  pi.  70.  Hill.  16^'], 

Duke  of  Norfolk  v.  Brown.  #  r      «  •■ 

10.  A  truftee  pur  chafes  lands  out  of  the  profits  of  the  truft  eft  ate,  ^  Frccm. 
and  tahes  the  conveyance  in  his  own  name  ;  though  probably,  if  he  Rep.azp.pL 
cannot  make*  other  fatisfaftion  for  the  mifapplication,  thefc  lands  3^-  ^'^i- 
may  be  fequeftered,  yet  they  cannot  be  decreed  to  be  a  truft  for  fays  the' 
Qcfty  que  truft,  no  more  tnan  if  A.  borrows  .money  of  B.  and  Court  (vi«. 
purchafes  land  with  it ;  thofe  lands  are  no  truft  for  B.     For  it  is  !!?f  ^\, 

n  '  ••!  i-f.  /t.  It  r     Chancellor, 

not  a  trult  tn  wnttng ;  and  a  refulttng  truft  it  cannot  be,  becaute  Maftcr  of 
that  would  be  to  contradid  the  deed  by  parol  proof  direftly  againft  the  Rolls, 
the  ftatute  of  frauds.     But  if  the  purchafe  had  been  redtcd  to  Tf^reaU 
Bave  been  made  with  the  profits  of  the  trtft  eftate,  this  appearing  in  of  opinion, 
writing  might  ground  a  refulting  truft.     On  appeal  to  the  Houfe  f'^*^  though 
of  Lords,  this  decree  was  affirmed.     Ch.  Free.  84.  pi.  77.  Mich.  *cafc**re!j*"* 

1697.   Kiric  V.  Webb.  they  could 

not  reach  it ;  for  it  had  never  yet  gone  fo  far. 
A  trofte*  managed  the  teftator^a  perfonal  eftate,  and  kept  teftator's  letiger  and  journal,  and  entered 
jfll  himfetf^  and  therein  entered  the  perfonal  tjiate  debtor  to  lands  bougbty  naming  them  particularly,  and 
died.  '  Per  Ld.  Wright,  thefc  pnrchafed  lands  fliall  not  be  a  truft  for  the  pcrfons  incitled  to  the  perfonal 
cftate,  and  faid^  it  was  not  fo  ftronga  cafe  as  Ktax  v.  Webb,  for  there  was  a  defeA  of  rhe  perfonal 
eftate  to  anfwer  the  demand,  which  in  this  cafe  there  ia  not.  Cb.  Pxec.  163.  pi.  135.  Pafch.  Z701. 
Heron  v.  HerQn. 

I  !•  A.  mplofs  his  fteward  to  purchafe  with  his  money,  and  he 

Uhes  the  conveyance  in  his  own  name.     If  was  faid  that  the  Court 

Vaj..  XXi;  N  a  had 
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had  fdiered  in  fuch  cafe.    Arg.  Qh  Pffc.  104«  pL^l*  Midk«^ 
1699.  in  cafe  of  Newton  ▼•  Prefton. 

12.  &  if  a  man  makes  an  ahfoluU  e%*ivijanc€^  ktt  cotUinuei  tM 
pofflfflon,  af id  pays  iniereft^  and  takes  acqmttanceSm  And  a  tmft  that 
arifes  by  implication  of  lawy  is  excepted  out  of  the  ftatute.  Axg. 
Ibid. 

1 3 .  Tcftator  empowered  the  execuizr  to  toy  withe  perfinal  efiede  im 
landy  and  fettle  it  on  A.  and  Ins  heirs.  Being  about  to  purchafe^ 
he  told  A/s  mother  of  it,  and  aflced  her  confent,  bat  took  the 
conveyance  in  his  own  name,  and  no  trtiflirrmmtiffrHvas  declared^ 
but  it  was  proved  that  he  had  feveral  times  declared  it  muft  be  fold 
to  make  A.fatisfaBion  $  yet  the  Court  (though  inclined  to  decree 
a  conveyance  to  A.  jthe  executor  being  dead  infolveot)  declared  it 
could  noty  becaufe  there  was  m  exprefs  proof  of  the  application  of 
the  trujl  money*  And  the  cafe  of  Kiaic  anp  Webb  did  not  go* 
vem  this  cafe ;  for  there  the  party  did  not  know  himfelf  to  be  a 

.  *  truftee,  and  had  difpofed  of  the  lands*  Ch.  Free*  i68*  pi.  135^ 
Trin.  i7oi«  Halcot  v.  Markant. 
aVern.440.  14.  Adminiftratix  of  an  inteftate's  eftate  of  900  L  value,  and 
KitTDARf  ^^^  P*^^  whereof  belonged  to' the  adminiftratix,  and  the  2  other 
MiLWARD  parts  to  B.  and  C,  lays  out  500/.  in  lands,  and  takes  the  conveyance 
s.c.  fays  the  m  her  own  namei  the  Mafter  of  the  Rolls,  on  a  bill  againit  the 
Jetd^^iST  ^*'  ^f  ^'^^  adminiftratix,  decreed  2  thirds.of  the  500!.  to  B.  and 
land  to  C.  out  of  the  land  as  perfonal  eftate,  and  if  not  paid,  the  lahd  to 
herfdf  for    be  fold ;  but  Ld.  Wright  rcverfed  this  decree,  as  contrary  to  the 

IwftKto  to  ^*^^  ^f  ^^^  *"^  Webb.  Ch.  Prec.  i?!*  pi.  142.  LCch.  1701. 
B.  and  o.     Kinder  v.  Miller. 

bcp  davgh- 

trn  in  uil,  remainder  to  her  own  right  heirs.  6.  andC.  died  withoat  ifliie  inteftate  [die  mochcr 
as  it  feems  being  dead  befbfe].  The  plaintiff,  as  admintftrator  to  B.  and  C.  and  their  next  of  kin,. 
brought  a  bili  to  have  %  thirds  out  of  the  land  as  perfonal  eftate  ^  and  the  Mafter  «f  the  RoUs  de» 
creed  accordiagly,  b«t  was  icverfed  by  Ld.  Keeper^  it  being  within  the  reafon  of  Kirk  and  Wcbb*t 

15.  Truft  refults  to  xixt  party  from  whom  the  conjideration  moves. 
MS.  Tab.  tit.  Trufts,  pi.  i.  cites  March  4»  1706*  Pelly  r. 
Maddin. 

16.  Lands  are  devifed  K^iperfons  and  their  heirs f  to  the  t^  ^ 
them  and  their  heirs^  on  the  trufts  ajier  mentioned,  and  then  direds 
feveral  eftates  for  life  and  in  tail,  hwtfays  nothing  of  the  remain^ 
in  fee.  Per  Cowper  C.  this  is  not  within  the  reafon  of  the  cafe, 
where  a  devife  or  grant  is  in  truft  for  payment  of  debts,  diere 
the  whole  eftate  is  afFeded  with  the  truft ;  but  here  the  remainder 
is  not  afFefied  with  any  truft  declared ;  but  one  of  the  truftees  being 

C  499  3  ^^  relation,  it  could  not  be  intended  a  proviiion,  as  it  might  have 
been  if  the  devife  had  been  to  a  relation  only.  And  decr^d  the 
remainder  in  fee  to  the  teftator's  right  heir.  2  Vem.  644.  pi.  572. 
Hill.  1709.  Hobart  v.  Countefs  of  Suffolk,  Maynard,  Cokheftcr 

<c  ar. 

17.  Devifes  if  lands  to  an  executor  upon  truft^^  and  to  the  inteift 
that  the  fame,  or  fo  much  thereof  as  fhould  be  needful,  {hould  be 

fold  for  payment  of  debts  End  legacies,  this  was  decreed  a  henefictal 
Irgecy,  and  not  a  refulting  truftj  and  parol  evidence  admitted  to 

10  pMfC 
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prcfie  tlie  intent.     MS.  Tab.  tit.  Tntft$,  pL6«  cites  Feb.  13. 
i7io«  Dockfey  v.  Dockfej. 

1 8.  Deynfe  if  a  rent'^harge  to  his  mfife  in  truft  nevertbdefs  for  pay^  So  a  dtvtfi 
ment  rf  dAts  and  legacies  for  13  jears^  and  then  be  gives  his  nmfe  ^  '^•'^ 
€iher  lands  in  augmeutation  of  her  Jointure  i  the  furpbis  of  the  rent^  ^f^^  J^ 
charge^  after  the  debts  and  legacies  paid,  is  not  a  beneficial  truft  dence  that 
for  the  wife,  but  a  reftJting  trufl  to  the  heir.    MS.  Tab.  tit.  (Trufts^  hejh^dpaf 

1  •        i*-  J  ^      V    ,  •J     ,  •    _^  ^  all  the  ttha* 

f>l. «.  ates  May  25^  17x2.  [Wych  v.  Fackington*  ,^^.,  j^y 

dAu^  ii  a  refulring  truft  to  the  lieir  lAtr  debu  paid.  MS.  Tab.  tit.  Trafby  pi.  5.  dtei  March  i  x « s  72> 
Kirrick  ? .  Braniby. 

19,  A.  feifbd  of  the  manor  arid  patronaee  of  Walthan),  by 
^ill  gives  lool.  per  ann.  rent-charge,  and  the  right  of  nominal 
tion  to  the  church,  to  6  iruftees^  and  thofe^  when  reduced  to  3,  to 
chufe  others.    Five  were  dead,  and  D»  the  only  furviving  truftee  in^ 

feoffed  others  to  Jill  up  the  number  /  they  nominate  to  the  church, 
being  a  donative.  Per.Cowper  C.  the  negled^  of  filling  the  num- 
ber, will  not  extingttilh  or  determine  th?  right  to  do  ib  by  the 
only  furvivins  truftee.  It  was  only  directory  to  them ;  and  it 
was  decreed  xox  the  truftees,  and  that  the  right  of  nomination 
did  not  refult  back  to  the  owner  of  the  manor.  2  Vem.  748* 
pi.  655.  Hill.  1716.  Attorn.  Gen.  ad  rel'.  Tracy  &  aP.  y.  Lady 
Floyer^  Camjpion,  Cowper  &  aF. 

20«  Devifi  <f  perfonal  eflate  for  payment  of  debt  and  l^cies,  and 
the  overplus  to  be  difpofed  as  tejiator  Jhould  by  codicil  direct;  and  fur- 
ther devifedpart  of  his  real  eflate  to  be  fold  for  payment  of  particular 
debts  f  and  the  refidue  as  be  Jhould  by  codicil  dircB  ;  then  by  his  codi^ 
sil  he  dire£iSf  that  the  overplus  of  juch  real  eflate  Jball  go  to  his  exe^ 
tutors  for  performance  of  his  will  i  and  then  adds,  I  hope  I  have 
made  a  fufficient  poviCon  for  performance  of  my  will }  and  if 
there  be  any  overplus  of  my  perfonal  eflate  after  full  performance^  I 
give  it  to  7.  S.  Adjudged  that  the  furplus  of  fuch  real  eftate 
(hall  go  to  J.  S.  and  not  refult  to  the  heir.  MS.  Tab.  tit.  Trufts, 
pi.  3.  cites  March  11,  1717.  Tyrwith  v.  Trottman. 

21*  If  a  man  makes  a  conveyance  fir  fuch  perfons  and  fuch  eflates 
as  he  Jball  appoint^  and  he  males  no  appointment^  the  truft  muft  re- 
fult to  him  and  his  heirs  \  per  Ld.  Chancellor,  who  faid  that  no 
rule  is  more  certain,  and  that  trufts  in  equity  muft  follow  the 
rules  of  law  in  the  cafe  of  an  ufe  \  and  that  it  would  be  fo  in  the 
cafe  of  an  nfe,  is  undoubtedly  true,  and  that  was  Sir  Edward 
deer's  cafe  in  6  Rep.  Gibb.  223.  Hill.  4  Geo.  2.  Fitzgerald  v. 
Ld.  Fauconbridge.   . 

22.  Trufts  arifing  by  operation  of  lata  have  been  but  of  2  kinds, 
either  where  the  conveyatice  has  been  taken  in  tlie  name  of  one  man, 
and  the  purchafe-^noney  paid  by  another^  or  where  the  owner  of  an 
^fliate  has  made  a  voluntary  conveyance  of  it,  and  made  a  declaration 
yf,  the  trujl  with  regard  to  one  part  of  the  eftate,  and  has  been  f dent 
with  regard  to  tie  other  part  of  it.     The  reafon  why  this  court  has  * 

allowed  a  truft  by  operation  of  law  to  arife  in  the  latter  cafe  has 
been,  that  the  pdvty,  by  declaring  part  of  the  truft  to  be  for  ano« 
ther,  and  by  faying  nothing  with  regard  to  the  other  part  of  it, 
fiiews  his  intention  to  bci  that  the  other  was  to  have  only  one  part  - 
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of  the  trufl: ;  and  confequently  lie  bimfeif  ought  to  have  the  bene* 
fit  of  the  other  part  of  it.  Thcfe  have  been  the  only  2  inllanccs  of 
trufts  allowed  of,  to  arife  by  operation  of  law,*  fince  the  ftatute  of 
frauds  and  perjuries,  unlefs  where  there  has  been  a  plain  or  exprtfi 
fraud*  Where  there  has  been  a  fraud  tn  gaining  a  conveyance  from 
another,  that  may  be  a  reafon  for  making  the  grantee  in  thai 
conveyance  to  be  confidered  merely  as  a  truftee.  Per  Cur.  Bar- 
nard. Rep.  in  Cane*  388.  Hill.  1740.  in  cafe  of  Lloyd  and  Spii* 
lit. 

(F)  Advanccmait.  What  an  Advancement,  and  'wbat 

a  Truft. 

1.  Ql^VT.K.hting  po£ejffed  of  a  term  of  100  years  cf  he 

»  *^  having  a  determination  to  purchde  the  rdrerfion  in  fee  of 

the  fame  land,  conveyed  his  term  to  his  eldefi  fon^  to  the  intent  it 

fhould  not  be  drowned ;    and  therefore  about  40  Eliz.  he  pur^ 

chafed  the  fee ;  and  after  iri  the  Jac.  he  committed  treaifon, 

and  was  attainted.     And  it  was  decreed  in  the  Exchequer,  that 

the  king  fliould  have  the  land  difcharged  of  this  leafe,  viz-  in  pot 

feffion ;  and  although  no  fraud  be  found  in  the  cafe,  but  only  it 

appeared  by  circumftances  of  witnefles  here  examined,  that  Sir 

W.  R.  took  the  profits  of  the  land,  and  held  courts  in  bis  own  name 

tmtil  the  attainder ^  yet  the  faid  aflignment  was  conceived  to  be  in 

trufl  \  and  therefore  decreed  to  be  void  againft  the  king  as  for 

fraud,  although  he  was  convifted  of  t reafon  a  long  time  after, 

and  fo  the  king's  title  fubfequent  to  the  faid  affignment  Lane,  48. 

cites  it  as  Sir  Walter  Ralegh's  cafe. 

S.  P.  Litt.        2.  Tht  father  purchafed  lands  in  hisfon^s  name  who  was  an  infaM 

Anon?\y     *^  ^^  ^S^  ^^  ^  7  y^ars,  and  he  tvotild  hav^  f offered  a  common  recovery 

Richardfon  '  as  tenant  to  the  prxcipe  5   but  the  Court  would  not  fufier  him. 

•  ch.  juft.      Hct.  163.  Mich.  6  Car.  Anon. 

3.  The  earl  of  L.  purchafed  a  manor  in  the  lady  Gorge'* 
name,  being  his  daughter,  and  afterwards  kept  courts  and  made 
leafes  in  his  own  name,  and  always  took  the  profits,  and  then 
fold  it  to  fir  Mountague ;  and  the  lady  G.  never  queftioned 

it  in  the  life  of  her  father :    yet  it  was  held  in  B.  R.  unlcfs  there 
be  {omt  fraud di/covered,  it  is  not  within  the  ftatute  27  Eliz.  though 
there  be  many  badges  of  fraud.     Cro.  C.  550.  pi.  a.  in  cafe  of 
Crifp  V.  Pratt,  cites  it  as  held  10  Car.  B.  R.    The  Lady  Gorges's 
^        cafe. 
Neif.  Chan.      4.  A  pur chafe  was  made  by  a  father  in  the  name  of  bis  fin  j  an  in- 
s^  c  ^^tod-  ^^^^  ^^  S  ytzr^  old.    The  eltate  was  afterwards  fequcftcred  for  the 
dcm  verbis,  delinquency  of  the  father,  and  fold  to  Uie  defendant.     Hide  C.  in- 
— j.  M.  tbe  clined  to  decree  it  a  prefumptive  truft,  and  Hale  Ch.  J.  and  Wind-. 
fitf/S/^'w-  ^*"™  J*  judges  aflilbnts,  declared  it  a  truft.    But  the  matter  was" 
fyhild  tene-  compromifcd  betwen  the  plaintiff  (who  was  the  father)  and  the  de- 
ment« /A^   fendant.     3  Chan.  Rep.  9.  23  May,  i  c  Car.  i.  Sir  G.  Benion  v. 
'IJr//'' Stone.. 

hit  tldtjl  foitf  an  infant  of  ahcut    i  x  years  old.    The  father  afterwards  !md  mt  400/.  m  Imkrt^e^ 
numsj  paid  x\vt  porchafc' money,  »nd  all  tb^  fincs^  end  erjcyfd  during  blriifei  and  inriag  nirren- 
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4aed  It  to  tbe  ofe  of  bis  wQl,  dtvi/iJ  the  fintt  to  bis  ^tft  for  Ufe,'  md  afterwards  to  the  other  plain- 
tiffs bh  lounger  ebildren\  and  made  other  provtfians  Jlr  the  defendant^  who  having  recovered  in  ejed- 
jaenty  the  bill  was  to  be  rdieired  agiinft  it ;  for  that  the  defendant  was  but  a  truflee  for  his  failier  in 
the  pvrchafe.  But  the  Lord  Chancellor  concnvcdy  that  he  beiof  b«t  an  infant  at  the  time  ^i  the 
purchafe,  though  the  £ither  did  enjoy  during  his  Ufe,  that  the  purchale  wilt  an  adTincement  for  tht 
loOf  and  not  a  trult  for  the  father*    %  Vem.  19.  pi.  ii*  Pafch.  1687.  Mumma  ▼•  Mumma* 

5.  Where  zpurcMe  is  made  iy  a  father  in  bis  own  and  his  firfs  [  501  ] 
name^  it  (hall  prima  facie  be  intended  an  advancement  for  the  foni  >  Freem* 
and  not  prcfumcd  a  truft,  anlefs  declared  fo.    Chan.  Cafesi  28.  57iJ.y.q; 
Mich,  15  Car  2.  Scroop  ▼.  Scroop.  a^oMiAgij* 

6.  Lord  of  a  manor  cannot  declare  a  truft  of  a  copyhold  grant* 
ed  to  his  fon,  though  he  took  the  profits  always  by  his  confent. 
Chan.  Cafes,  261  •  Trin.  27  Car.  2.  Dowdfwell  v.  Dowdfwell. 

7.  Where  the  father  purchafes  in  the  nat^e  of  a  fin  unadvaneedj  ^"'  ^^ 
without  any  exprefs  declaration  of  the  truft,  this  is  an  advance-  xbe  c«Jurt 
ment  of  the  fon,  and  not  a  truft  for  the  father.   Chan.  Cafes^  2o6»  declared  it  • 
Hill.  28  &  29  Car.  2.  Ford  Ld  Grey  v.  Lady  Grey.  r*^°> 

tweeo  father  and  fon  f^  Blood  h  m/tJ^M  cwfideration  to  raifi  anitfe  to  iht  ha  i  and  that  in  all  cafte 
whitfoe?er»  where  a  tmft  ihall  be  between  the  father  and  foo»  contrary  to  the  coofideratlon  and  operas 
tion  of  law»  the  iiinne  oogh't  to  eppear  opoo  fery  plain  and  coherent  and  binding  evidence  ^  and  not  bt 
any  aignment  or  inference  from  the  lather*s  continuing  in  pofleHaon,  and  receiving  the  proBw,  which 
Ibmetimes  the  fon  may  not  in  good  manners  contradid,  efpecially  where  he  is  advanced  bvt  in  part. 
And  if  fuch  inference  ihall  not  be  OMde  by  the  father^s  peree^hn  •/  frtfts^  it  fliail  never  be  madn 
Irem  any  words  between  them  in  temmom  d&femrfe\  for  in  tbofe  there  may  be  great  variety,  and  fi>me- 
times  apparent  oonO'adidions.  Now  where  there  is  no  clear  proof  of  any  truft  between  the  father  and 
fun,  the  iavr  will  never  imply  a  truft,  becaufe  the  natural  confidtradon  of  blood,  and  the  obligatioa 
which  lies  on  the  father  in  coofcience  to  provide  for,  his  fon,  are  predominant,  and  muft  over-rule  all 
manner  of  ImpUeations*  And  herein  the  law  of  tnifts  does  (as  It  ought  to  do)  agree  with  the  law  tf 
ujei  before  the  fiatuteofH*  8.  and  therefore,  if  beftue  that  ftatute,  the  father  had  made  a  feofiment  to 
a  ftrsnger  without  any  confideration,  the  law  raifed  an  ufe  without  any  implication  to  himfelf  j  but  if 
lie  made  a  feoffment  to  his  fon,  no  ufe  did  artfe  to  the  father  by  implication,  becaufe  the  blood,  which 
is  a  fufllicient  coniid^adon,  did  fix  and  (ettle  the  eftate  in  the  &n.  It  Is  trae,  where  theyM  is  married 
'in  the  life^tme  of  the  father^  and  by  him  ^  fvUj  advanced^  and  in  a  manner  emancipated,  there  a  pur» 
chafe  by  the  father,  and  in  the  name  of  his  fon,  may  be  a  tfiift  for  the  father,  as  much  as  if  it  had 
been  in  the  name  of  i.  ftranger,  becaufe  in  that  caft  all  prefumptions  or  f»bliptions  of  advancement 
ceafe.  Bat  tabere  the  fon  is  not  advaaced,  or  but  advanced  or  emancipated  la  part ^  in  fuch  cafe  there 
is  no  room  for  any  conibudion  of  a  truft  by  iropUcadon }  and  without  clear  proofs  to  the  contrary,  i( 
ought  to  be  taken  as  an  advancement  of  the  fon. 

*  A  purchafe  by  the  father,  is  madem  the  name  of  a  fon  provided  for  before,  it  is  only  a  trt4(  for 
the  father ;  for  having  already  provided  for  him,  he  is  under  no  further  obligation  to  provide  more 
for  him  than  for  a  ftranger;  and  were  it  otherwife,  no  father  could  truft  bis  child  i  per  LJ.  Chan«> 
cellor.  s  Chan.  Cafes,  231.  Trin.  29  Car.  1.  Elliot  v.  Elliot..  ■  S.  C.  cited  Wms/s  Rep.  6o3« 
in  cafe  of  Uoyd  v.  Read. 

8.  Where  the  l2^^tx  purchafes  in  the  name  of  the  fon^  it  has  fre- 
i)uently  been  decreed  an  advancement,  and  not  a  truft,  though 
iht  father  takes  the  profits  and  keeps  poffejion  ;  and  though  the  father^ 
after  fuch  purchafe^  declares  the  truft^  yet  it  is  not  good,  unlefs  the 
truft  be  declared  before  or  at  the  time  of  the  purchafe,  and  fo  the 
Ld.  Chancellor  agreed.  2  Chan.  Cafes,  231  .Trin.  29  Car.  2.  Elliot 
V.  Elliot. 

9.  A.  father  purchafes  the  reverfon  and  inheritance,  in  his  own 
pame,  of  lands  of  which  a  leafejor  3  linjes  was  then  in  being,  and 
afterwards  purchafes  the  leafe  for  3  lives  in  hisfon^s  name,  it  is  de* 
creed  a  tn;ft,  and  not  an  advancement.  Fin.  R.  373.  Trin. 
30  Car.  2.  Hodgkinfon  v.  Moor. 

10.  A.  a  grandfather,  bought  a  chamber  in  the  Temp/e  in  the  name 
j^JJ.  his  fiepbew,  in  tru/lfor  C.  his  grand  fon,  znd  furniQied  a  ftudy 

N  n.  3  there 
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li^ere  with  law-hoois^  and  the  chainber  ivith  bedding,  and  ocher^ 

furniture.    After  A.  made  his  will,  and  B.  executor,  and  gare  C* 

jool.     A.  before  his  death  fent  the  key  of  the  chamber  to  C/s 

mother ;  but  B.  after  A.'s  deceafe,  broke  open  the  chamber,  &c. 

and  pretends  that  A.  told  him,  that  he  bought  tlie  fame  for  B.— 

But  a  truft  appearing  on  the  proofs  for  C^  it  was  decreed  that  B. 

(hall  deliver  an  inventory  to  C  or  bis  mother,  and  at  C's  age  of  xf 

(hall  deliver  all  into  C.'s  pofleiTion,  and  aflTign  all  his  rights  &c.  t» 

C.  and  his  afligns.     But  if  C.  dies  before  17,  living  B.  then  B.  tm 

have  the  chamber ;  and  B.  to  give  his  own  recognizance  to  pay  C*. 

the  5001.  at  his  age  of  17,  though  by  the  will  it  was  made  payable 

at  21.     Fin«  Rep«  382-  Trin.  30  Car.  2.  Moor  ▼.  Agar. 

H  50a  3       ^  '*  Grand-father  takes  ionds,  Isfc*  in  the  name  (fbis  gramd'^Sbil* 

dren.    Per  Lord  Chancellor,  there  is  a  great  difierence  in  foch 

cafes  where  the  father  is  dead,  and  where  he  is  alive  \  for  wliea 

.  the  father  is  dead,  the  grand-children  are  in  the  immediate  care  of 

the  grand-father,  and  if  he  takes  bonds  in  their  names,  or  makes 

leafes  to  them,  it  (hall  not  be  adjudged  trufts,  but  provifion  for 

the  grand-children  \  unlefs  it  be  otherwife  declared  at  the  fiunc 

time,  and  decreed  accordingly  on  that  reafon,  2  ChamCafies,  26« 

Fafch.  32  Car.  2.  Ebrand  v.  Dancer. 

12.  Lord  of  a  wed^country  manor  (on  the  refttfal  of  his  te* 

nants  to  renew  tlieir  leafes)  makes  a  leafe  to  bis  daufhUr  fan^ 

years  of  the  premillcs,  and  after  felk  the  manor  to  A.  who  has 

notice  of  the  leafe  \  but  took  a  collateral  fecurity  that  the  daughter^ 

when  of  age,  (hould  furrender.     Ld.  Chancellor  held,  that  k  is 

not  a  truft  for  the  father,  but  an  advancement  for  his  chikL 

Vem.  467.  pU  450.  Trin.  1687.  Jennings  v,  Selicck, 

K.B.  The        13.  \jointenant  of  a  T^/d  party  conveys  his  3d  part  to  the  ufe  of 

!2f  "^  ^'z^  ^*^*^fffi^  ^if^*  ^^^^^^^^  ^9  ^^  ^ififfir  tifff  remainder  to  Usfon  in 

•f  the  in.  fi^t  and  at  the  fame  time  makes  his  will,  and  gives  the  fame 

tire  fee,       lands  to  his  fon  in  tail,  charged  with  his  debts.     Decreed,  that 

wojBWTOt*    ^^^  ^^°  ^  °^*  *  truftce  for  the  father  in  the  fettlement  j  but  if 

li^ve  been     the  intire  fee  had  been  conveyed  to  the  fon,  it  had  been  other* 

ttruft.        wife.      2  Vem.  28.   pi.  19.  Trin.    i687»     Baylis  v.  Newton. 

[Quaere.    The  cafe  is  incorreflly  printed  in  Vem.] 
A  baron  1 4.  Baron  purchafes  a  walk  in  a  chafe,  and  lakes  the  patent  t9 

r"ti^to*  A/w/^i^/i«rf  his  wifey  and  J.  S.  for  their  lives,  and  of'. the  longeft 
h^fcif,  hver  of  them.  Per  Ld.  Jeffries,  this  (hall  be  prefumed  an  ad- 
wife,  ami  vancement  and  provifion  for  the  wife  ;  for  (he  cannot  be  a  truftee 
***d*^h"*  ^^^  ^^  huftand.  And  decreed  to  the  wife  for  her  life ;  and  if 
hciri.  It  is  J.  S.  (hould  furvivc  her,  then  to  be  a  truft  for  the  executors  of 
an  advunce-  the  hufband,  and  to  be  applied  towards  payment  of  his  dcbtSk 

no?I'tr"uft     ^  ^^^"-  ^7-  '^""-  ^ ^^^'  K^»"g^on^  V.  Bridges. 

and  a  morcgage  by  hitn  /hall  not  bind  the  lands  after  his  deceafe  in  'he  life  of  the  wife  and  daughter* 
Ch.  Prec.  i.  Hill.  1689.  by  the  Loidf  Commiifiooers,  Backv»  Andtewj.'—  2  Vera.  no.  pi.  iso* 
Hill.   1690.  S.  C.  accordingly. 

15.  Thefftther  purchirfed  the  inheritance  of  hotfesy  &c.  of  tttf 
nature  of  Borough  Engli/hy  in  the  name  of  his  7,dfon,  and  died ;  and 
the  youngejt  fon,  who  by  the  cuftom  is  heir  -at  law,  preferred  bis 
bill  againft  the  ad  fon,  to  have  a  conveyance  of  the  eftate  to  himi 

alleging 
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mlleging  that  the  ad  Cm  was  cmly  a  truftee  ftir  his  &ther.    It  was 

proved^  that  thtfatbir  paid  alt  the  purchaff  money ^  and  that  he  had 
Uud  out  great  fums  of  money  in  bmlding  upbn  it,  and  improving 
it.  On  the  other  fide  it  was  provedi  that  the  father^  brfcre  hepur^ 
cbafedy  declared  he  intended  it  for  his  id  fon^  and fome  other  parol  dif^ 
courfeio  that  purprfe.  Cur/  dilhiifs  the  bill  \  for  that  it  is  a  fet* 
tied  role  in  this  courts  that  whenever  a  father  purchafes  in  the 
name  of  a  child  unprovided  for,  it  is  intended  a  provifion,  and  not 
a  trufty  onlefs  it  be  otherwife  proved,  and  the  proof  lies  on  the 
other  fide  \  and  it  was  alfo  before  the  ftatutes  of  frauds  and  per*  * 
juries,  and  is  ftronger  fince>  becaufe  declarations  of  truft  ought 
to  be  in  writing ;  though  in  other  cafes  a  truft  will  refult,  where 
it  appears  that  another  paid  the  money*  2  Freem.  Rep.  25  a. 
pL  319.  Mich.  1701.  Shales  T.  Shales. 

1 6.  The  father  purchafed  in  a  younger  fitts  name,  and  a  ne^  ^y\^  f^ 
phew^j,  lands  of  inheritance ;  and  alio  purchafed  a  term  for  years  ther*scakiiig 
(of  which  he  himfelf  had  the  inheritance)  in  the  fame  fon's  and  ****  J^''*^ 
the  father's  mother's  name,  though  the  whole  purchafe  money  ^^  ^^ 
was  mentioned  to  be  paid  by  the  father,  and  though  he  f  took  the  guardian  ^ 
/n^/ during  his  life,  and  died,'  leaving  the  fon  about  8  years  old.  {J*/^*  ^ 
And  though  a  reverfion,  expeBant  on  his  mother's  deaths  was  fettled  s^pVeoiT* 
upon  him^  yet  Ld.  Chancellor  held  the  fon  *  to  be  unprovided  for.  Admitted  by 
notwithfiandinF  fuch  reverRon  after  his  mother's  death,    and  he  H'  ^'*"' 
might  itarve  m  the  meain  time ;  and  that  the  trtytees  having  dtf-  otbtrwifi,  if' 
claimed,  made  it  all  one  as  if  the  purchafe  had  been  in  the  fon's  ^^  ^'*r^er 
name  only.    "Wms-'s  Rep.  iii,  1 12.  Mich.  1709.    Lamplugh  v.  J^J^a^ 
Lamplugh.  » ,he  cii/4tr 

amhg  o/dge,  and  when  of  difcretion  to  claAn  bis  right.  HilL  1719*  Loyd  ▼.  Read* 
jti  what  A.  M  rrMad'taotber,  furcbafes  an  tumuity  im  the  14/.  per  cent*  annuities  fir  fives  f  for  ioo/« 
M  the  nsnu  ^fM*  her  grsnd^bila*  The  father  of  £•  gave  A.  the  grand-mother  a  bond  to  repay  her  the 
too  !•  in  cafe  £.  ihoold  die  in  the  grand-mocber*f  lite.  A»  kept  the  tally,  and  lecehred  the  annuity 
Coring  her  Yxh^  and  difpofed  of  it  by.  her  will  to  F.  another  grand. child.  Decreed  by  the  Chan- 
cellor, that  the  lecciviog  the  income,  and  kcepljig  the  tally,  and  no  claim' hening  ever  keen  mede iy 
J?.  Skewed  that  E«  was  bnt  a  tniftee  lor  A.  and  that  the  bond  given  by  the  father,  in  which  no 
nentiosi  was  Bade  of  t  tmily  did  not  make  it  to  be  fo.    Wnia.*i  Rep.  607^  6o8.  HUi.  17 1 9.  Loyd  ▼. 

(G)    Declaration  oi  Txn^fufficienL     What. 

1.    TT^RDS  which  are  not  altogether  fo  artificial,  will  fcrve  to 
'^     dire£l  a  truft,  which  will  not  fcrve  to  limit  an  cftate  \ 
per  lord  Keeper.     Fin.  Rep.  159.  Mich.  26  Car.  a.   in  cafe  of 
Nourfe  &  al'  v.  Tarworth. 

a.  29  Car  2.  cap,  3./  7.  enacts,  That  all  declarations  or  creations  It"  doobt- 

{f  trufis fball  he  manfefiedhyfome  writing  fgned  by  the  party,  or  by  ^jj^J^JJ^ 
U  loft  will  in  writing,  or  elje fball  be  void.  doth  extend 

to  ufes,  be- 
eaofe  they  Aie  not  mentioocd  there,  but  only  tnifts ;  notwithfhuiding  we  take  traftt  and  ofes  to  be  dm 
lame,  in  lefpeA  of  crnfta  in  their  larger  extent,  and  (6  within  the  ftatute  of  ufesj  per  Holt  Ck.  J* 
Holt*s  Rep.  736.  in  caie  of  Bolhel  ▼•  Burland. 

This  cUafe  extends  to  Jlrsngers  onhfy  and  not  to  the  ccnufee  of  a  fine ;  for  there  needs  no  writing 
to  declare  the  ufe  to  him,  and  therefore  it  cannot  lefolt  without  a  parol  nverment*  Bat  when  a  finn 
is  kTiefl,  and  it  is  to  the  nife  of  a  ftranger^  then  it  is  within  the  ftatute,  and  moft  be  8eclared  in  writ- 
ing }  per  Holt  Ch.  J.  11  Mod.  214.  in  cafe  of  Ld.  Aitham  y.  Ld.  Anglefey.  The  conufiee  hat 
tfic  ofc  by  the  oper«tio9  of  kWj  and  lb  there  is  a  tenant  to  the  precipe.    Hok*i  Rep*  y^S*  3 .  C. 
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so$  Cruff. 

It  ii  not  aeceffiiry  for  t  trnft  dut  nJattt  m  tbt  Ptrjmabff  to  be  in  wAia§  bf  iUk 

Parker  C«    lo  Mod. 405.  in  cafe  of  Nab  t.  Nab. 

S.  9.  Ajftgnments  ofirujls  Jball  be  in  writing ,  Jtgned  hy  the  part j 
ajfigning  byfucb  laft  willy  or  elfefiaU  he  of  no  ^e5t. 

3.  A  truft  was  decreed  of  a  term  for  years  afligned,  though 
the  truft  was  not  exprejed  in  the  deed ;  but  it  having  been  fo  de- 
clared by  the  affignece,  and  he  having  given  bond  to  perform  tbe 
trujly  the  fame  was  decreed.  Fiu.  R.  356.  Pafch.  ^oCar.  z. 
Goodwin  v.  Cutler. 

4*  A.  leafed  for  3  years  to  B.  by  deed,  but  by  parol  agreed  it 
*lhould  be  in  truft  for  B.  and  C.  jointly.    C.  pays  a  moiety  of  the 
rent.    Whether  this  be  within  the  ftatute  of  frauds,  was  doubted 
by    Charlton  J.    who   fat   in    the   L^-  Chancellor's   abfcnce. 
2  Vern.  io8.  pi.  97.  Mich.'  1682.  Riddle  v.  Emerfon. 
S.a  cited        ^,  A.  makes  his  will,  and  his  wife  executrix.— B.  the  fon  a£- 
63.  Mich.'  tcrwards  inveigles  the  mother  to  get  A.  to  make  a  new  w//,  and 
10  Geo.  I.   to  name  B.  executor,  promifmg  that  his  executorjbip  Jbould  he  only  in 
jnAiiibft*«    truft  for  his  tnother.     Ld.  Keeper  North,  notwithftanding  the  fta- 
tute of  frauds  and  perjuries,  decreed  for  the  mother,  it  appear- 
ing to  be  a  fraud,  and  a  truft,  though  no  truft  vtras  declared  in 
writing  *,  and  ordered  the  fon  to  be  examined  on  interrogatories^ 
for  difcovery  of  the  eftate.  Vern.  296.  pL  290.  HiU.  1684.  Thynn 
v.  Thynn. 
C  5^4  ]       6.  R.  M.  devifes  1500/.  to  A.  and  B.  for  fuch  nfes  as  teflator 
had  declared  to  them^  and  by  them  not  to  be  difclofed.     A.  in  the 
life  of  B.  writes  ?i  letter,  difclofing  the  truft  ;  it  is  a  good  declara- 
tion of  the  truft.      2  Vern.  106.  pL  105.  Trin.  1689.   Crook  r. 
Brooking. 

7.  jT.  on  his  daughtet^s  marriage  to  B.  fettled  certain  lands,  hat 
omitted  Dale  and  Sale,  with  intent  that  if  a  purchafe  Jbould  offer  of 
lands  more  convement  to  B>*s  eftate^  the  other  might  be  fold  and  fuch 
lands  be  purchafed^  Soon  after  a  treaty  was  on  foot  by  W.  R^  on 
behalf  of  B,  for  purchafe  of  the  manor  of  E.  and  W.R.  and  B.  ard- 
cled  to  pay  the  purchafe  money,  and  the  conveyance  was  taken  in 
the  name  of  IV.  R.  and  A.  the  father  of  B.  and  to  tbe  heirs  of  A*  the 
purchafe  money  being  3 cool,  is  mentioned  in  the  purchafe  deed  to  be 
paid  by  A.  and  was  really  by  him  borrowed  of  C*  on  a  mortgage  jf 
his  own  eflate.  A,  held  courts  there,  and  at  thofe  courts  declared  it 
was  his  fon  BJs  ejlate.  About  2  years  after,  A.  borrows  3000L  of 
J.  N.  to  pay  to  C.  and  J.  N.  takes  a  fccurity  off  B.'s  lands,  viz. 
Dale  and  Sale,  and  thereupon  A.'s  fecurity  was  difcharged.  A.  was 

.  •  a  party  to  this  fecurity,  and  gave  a  receipt  on  the  back  for  the 

30oor.  Afterwards  A.  devifed  this  manor  of  E.  inter  alia  for 
payment  of  his  debts.  The  qucftion  was,  if  here  was  a  truft  for 
B.  fufficiently  declared  in  writing,  according  to  the  ftatute  of' 
frauds.  And  per  Lds.  commifTioners,  we  think  it  a  truft  upon 
the  face  of  the  deeds  ;  and  decreed  for  B.  the  plaintiff. 
2  Vern.  167.  pi.  154,  Trin,  1690.  The  Earl  of  Plymouth  v. 
Hickman. 

8.  A  mortgage  was  made  by  way  of  abfolute  conveyance,  and  a 
defeafance  prepared  to  be  executed  at  the  fame  time ;  and  as  foon 

as 
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«  file  mortgtge.  was  executed^  the  mortgagee  ^/r^W  it  up^  and 
itfufcd  to  execute  the  defeafance.  Ai^.  Ch.Prec.  103,104.  io  the 
cafe  of  Newton  v.  Prefton,  faid  to  hare  been  reliered,  though  it 
did  not  feem  to  be  within  the  letter  of  the  ftatute  of  firauds  and 
perjuries. 

9.  B.  takes  a  mortgage  of  A.  for  700I.  but  part  of  the  momf 
nvas  C.'/,  but  there  was  no  declaratun  in  turiting.  Powell  J.  at 
lowed  the  proofs  to  be  read,  but  would  not  decree  the  truft.  Ch« 
Free.  103.  pi.  92^  Mich.  1699.   Newton  v.  Prefton  and  Briggsi.    * 

10.  A.  being  in  ppfleflion  o(  the  office  of  cleric  of  the  crown* ' 
&c.  in  B.  R.  in  which  B.  has  alfo  an  e/tate  for  Itfij  procures  J}.  t§ 

furrender^  and  folicits  a  patent  K>r  himfelf  and  C.  and  takes  a  noU 
from  C.  promifing  to  declare  a  truft  from  A.  The  patent  after* 
wards  is  obtained ;  A.  dies  in  debt,  and  without  calling  for  a  de* 
claration  of  this  truft.  This  note  was  held  to  be  a  fumcient  de- 
claration of  truft.  Chan.  Cafes  in  Ld.  Talbot's  Time^  97.  Trki« 
9  GeOf  2.  Bellamy,  v.  Burrow. 


(H)     Performed.    How. 

|.  pERSONAL  eftate  was  devifed  to  the  wife^  on  truft  mt  to  S.C.  cttei 

*     di/^ofe  thereof,  but  for  the  benefit  of  his  children.  She  by  will  X^J^^  *^ 

gives  only  5  s.  to  one  child.     It  was  decreed  the  eftate  to  be  di-  waii^. 

vided  equally.     Vern.  66.pl.  63.  Mich.  i68a.  Gibfon  v.  Kinven.  Thttrtwme. 

— .Aodlbi4. 
415.  fays  that  one  main  reafon  In  this  cafe  was^  that  the  wife  ha^  married  a  2d  htt&and^  and  to  ^w'^gH 
Jk  influenced. 

•  a.  A.  by  will  direBed  that  his  lands  fhould  come  and  defcend  to 
his  3  daughters^  infuchfbaxes  and  proportions  as  his  wife  by  deed  in 
■noriting  fiould  appoint.  The  wife  made  an  unequal  diftribution,  [  505  } 
whereupon  one  of  them  brought  her  bill,  infifting  that  (he  had 
4)ehaved  herfelf  dutifully,  and  prayed  relief.  The  defendant 
pleaded  the  will,  and  that  what  the  wife  did  was  in  purfuance  of 
that  power.  Upon  long  debate,  the  Court  declared  the  caufe  was 
proper,  and  relievable  in  equity ;  but  faid  it  was  difcretioiury 
whether  to  relieve  or  not,  and  tptSk  time  to  confider  of  it,  and  to 
be  attended  with  precedents.  Vern.  455.  pi.  352.  Hill,  i  &  2  Jac. 
^nd  ibid.  414.  pi.  292.  Mich.  1686.  Wall  v.Thurbane. 

3.  Mr.  Colfon  devifed  io,oo0/.  together  with  his  houfe  at  Ken« 
fington,  wherein  the  plaintiff  an\[  D.  his  wife  then  lived,  to  be  feU 
tied  upon  2).  and  her  ijfue  infuch  manner  as  his  executor  Jbould  thint  • 

Jft  with  the  probation  of  the  faid  D, — D.  has  8  children  by  C»  and 
there  is  a  provijion  for  the  eldejl  fon  by  the  marriage  fettlement  s  bill 
was  brought  /or  the  diredion  of  the  Court  for  the  execution  of 
'this  truft  in  the  will.  Cowper  C.  faid,  this  truft  in  the  will  being 
executory,  muft  he  fo  carried  into  an  execution  in  a  court  cw 
equity  as  to  fecure  the  io,ool.  to  the  children  of  D.  %  and  though 
there  is  no  exprefs  dire&ion  to  lay  it  out  in  land,  yet  being  di« 
Te£ked  to  be  fettled  together  with  an  houfe  which  is  a  fee-fimple, 
U  is  proper  for  the  executor  to  lay  it  out  in  land,  and  then  make 

a  ftrict 


a  ftriA  fettlement  to  D.  for  life,  with  remtiiider  to  Afi  cfail4irM 
in  fuch  proportion  as  the  executor  widi  the  approiMtioii  of  "Dm 
fhall  think  fit,  but  if  they  cannot  agree  about  the  proportion,  tbea 
to  be  referred  to  a  mafter  for  his  dire&ion  therein*  Mr.  Vemoa 
propofed  4000/.  to  tbi  eUefifan^  and  6000  A  amongS  the  other  cbilm 
dren^  which  Ld.  C  feemed  to  think  a  reafonaole  proportioiu 
MS.  Rep.  Mich.  4  Geo.  in  Cane*  Claik  &  Uz.  t.  Fellows. 


( I )     Creditor*.      Tnift  for  Payment  of  Debts 

favoured, 

3  Chanc.  \.  ^T^HE  (zthcT  tenant  pur  auter  vie  made  a  leafe  for  99  jears^  af 
\7c,  iS'  ^**  pretended,  but  was  to  A.  and  B.  and  their  heirs  ba^ 

tbe  Conit  hndum  for  99  jears^  which  was  inCfted  was  void,  and  then  ^e 
declared  truft  annexed  to  the  leafe  is  void.  Ld,  Keeper  faid,  the  truft  is 
Ikrf*aV'^  yjr  payment  of  debts^  and  that  fliall  fupport  the  truft.  Chance 
feand  can-   Cafes,  249.  Hill.  z6  &  2^  Car.  2.  Leech  v.  Leech.      « 

celkdy  yet 

k  wu  a  good  deed,  and  that  the  caaodttnt  thereof  did  aot  diveft  thtcfta^  of  tbe  trafket  thfrriiiiiMncd» 

iBd  tlMt  the  tnift  tfacrebj  created,  oiight  to  be  performed. 

2.  Where  by  an  zd  of  parliament  there  is  a  fpecial  and  AVnnf- 
iedtrufllox  payment  of  debts  in  afcbedule  thereunto  annexed,  amd 
within  the  time  therein  appointed,  and  after  the  payment  of  thefe 
debts,  there  was  a  general  trufi  for  payment  of  any  other  his  debts 
which  he  (hould  appoint ;  the  general  truft  cannot  take  place 
till  the  limited  truft  be  fully  executed,  and  the  limited  tnsfi  Ung 
at  an  end  by  effiuSiion  oftkf  times  mentioned  in  the  aA,  and  not  alt 
tKecuted^  no  Court  can  proceed  on  the  fpecial  truft,  or  caufe  any 
execution  thereof,  fo  that  the  fpecial  truft  being  determined^  the 
general  truft  muft  be  fo  likewife.  Refolred  by  the  Ld.  Kiecper 
aihfted  by  North  Ch.  J.  and  Turner,  and  Rainsford  J.  Tinm 
R.  129.  141.  Mich.  26  Car.  2.  Weld  v.  Lady  Wentworth  &  al.* 
['5*063  3.  A.  feifed  of  lands  (in  fee  as  he  thought,  but  in  truth  he  waa 
only  tenant)  in  tail,  demifed  the  fame  for  1000  jiiMrr/to  tmiieea 
for  payment  of  debts  in  afcheduie.  Afterwards  other  ddits  ap» 
peared,  and  the  entail  being  difcovered,  A.  levied  a  fine  to  bar 
the  entail,  and  de/lroy  that  deed  of  truft  and  execute  another  to  tit 
fome  truftees  infee^  and  to  infert^otber  debts*  The  Court  held  that 
the  accepting  of  the  new  deed  of  truft  was  no  breach  of  truft,  and 
decreed  tbe  truftees  to  pay  the  debts  in  both  fchedules,  tbe  real 
incumbrances  according  to  their  order,  and  the  reft  in  proportioOi^ 
Fin.  R.  478.  Mich.  32  Car.  2.  Woodhoufe  &  al'  Creditors  of  Sir 
R.  Combes  ▼.  Cotton  &  al. 

4.  Lands  were  fettled  in  truft  for  payment  of  debts  out  eftha 
rents  and  profits  of  the  fame^  or  out  of  the  annual  rents  and  pvo^ 
fits  \  though  fuch  words  as  (out  of  the  rents  and  profits)  wool4 
in  cafe  of  a  will  impower  a  fale,  yet  not  in  cafe  of  a  deed  exo» 
cuted.    Vern.  104.  pi.  90.  Micbt  1682.  Auost 


■ 

(K)    Set  ajide  in  Favour  of  Creditors,  and  of  the 
Parties  lirft  in  the  Truft.    On  Circumftances. 

I«  H  in  eonjideration  (fmarriagt  hetvften  kim  and  M*  and /arm 
■**•  jointure  qffigaea  certain  terms  Jor years,  whcredf  he  wa$ 
poflcfled  to  J.  S.  and  W.  R.  in  traft  to  permit  A.  during  his  Hfe^ 
and  M,  durinz  her  life,  and  the  heirs  male  of  their  todies  after  tlieir 
feveral  decea^s,  to  take  the  rents,  ijfues,  and  profits  ixnmglhc  feveral 
terms  therein  to  come,  if  the  faid  A.  and  M.  or  any  ifliieof  their 
bodies  (hould  fo  long  live,  and  if  they  ihould  be  all  dead,  then  to 
daughters,  &c.  and  covenanted  upon  purchafe  of  the  inheritance 
of  any  of  die  premifles,  or  fome  other  therein  mentioned,  to  pro* 
cure  the  like  conveyance.  In  one  of  the  terms  there  were  about 
32  years  to  come,  in  another  about  24,  and  in  another  about  45. 
Upon  a  reference  to  the  judges  from  the  C3iancery,  to  which  A, 
and  M.  had  applied  to  enable  them  to  fell  the  premifles  for  pay^ 
tnent  of  debts,  and  for  a  preftnt  relief  and  maintenance  for  themf elves 
and  education  of  their  children,  they  took  notice  that  the  truft  wai 
not  fixed  upon  any  perfon  certain  after  the  death  of  A.  and  M. } 
that  the  words  (heirs  males)  in  cafe  of  inheritance  would  be  words 
of  limitation  and  not  of  purchafe,  and  that  fuch  limitation  of  a 
term  would  be  void  and  go  to  the  executors,  and  that  the  terms 
being  of  no  longer  continuance,  it  was  not  unlikely  but  A.  or  Mi. 
might  furvive  the  faid  terms,  and  of  what  fatal  confequence  the 
not  enabling  the  fale  would  be,  and  that  this  cafe  not  falling 
within  the  general  cafe  of  truils,  and  M.  being  willing  to  join  in 
a  fine,  they  -certified  that  it  was  fit  that  an  agreement  made  by 
them  for  a  fale  ihould  be  decreed  ;  and  the  judges  certificate  was 
confirmed.  Chanc.  Rep.  9.  2  Car.  Lydda  (als.  Lyddal)  v.  Vaii- 
lore. 

1.  j1.  jon  marriage  of  his  fijier  (who  had  200/.  for  her  fortune) 
nvith  B*  advanced  600  L  more  of  his  own  money  ;  in  confideration  dP 
which  800 1.  an  eflate  was  conveyed  to  A.  in  truflfor  a  jointure  for 
his  fitter,  the  remainder  to  the  iffue  of  her  body,  remainder  to  the  heirs 
rfB.  A.  paid  500 1.  of  the  800 1.  and  after  ^tls  prevailed  upon  by 
the  necejjities  of  B*  to  deliver  up  the  articles,  and  for  5 1.  to  releaie 
to  B.  B.  and  his  wife  by  deed  and  fmt  fell  the  lands,  the  wife 
dbs  leaving  C.  a  daughter,  B.  is  living,  C-  is  decreed  to  have  the 
300 1.  unpaid,  with  damages,  and  A.  to  pay  it  accordingly* 
Chanc.  Cafes,  124*  Hill.  20  &  21  Car.  2.  More  v.  Grice. 

3.  Upon  a  marriage  fettlemcnt  the  queftion  was,  whether  a  f  507  5 
tnittee  for  preferving  contingent  remainders  ihall  be  decreed  to  ^*  Kcipct 
join  in  a  fale  of  part  (the  marriage  portion  not  being  fully  paid,  ^J^  *^ 
and  the  neceffitics  of  cefty  que  truft  very  urgent)  for  payment  of  galnftiCn^ 
debts,  they  having  no  ijfue,  and  there  not  bang  any  probability  ^ their  ^»^  ^  *»•* 
having  any,  having  been  married  12  years.     Ld.  Keeper  North  SewatftG'    * 
faid,  he  could  not  decree  a  breach  01  truft ;  and  if  it  hath  been  20  yem 
done,  it  was,  it  may  be,  where  recorapcnce  was  made,    2  Chan,  ^'^^ovt  \£m 
Cafes,  144-  Trin,  35  Car.  2.   Davis  v.  Weld.  t'wlhl 

itcn  ^  but  oa  importunityi  garc  tiiue  to  fcarch  for  precedentc.    Vem,  rSi.  {4. 177.  S,  Cc 


:s^j  Cntftt 


(L)    Determined.     When. 

!•  T  ANDS  were  conveyed  on  truft  tiUfuch  dehts  paid.  An  ac- 
^  count  was  decreed^  and  that  on  payment  of  what  was  due 
to  the  truftee,  defendant^  he  (hould  reconvey  to  the  plaintiflT  and 
his  heirSf  though  defendant  and  his  anceftor  had  enjoyed  them 
for  20  years  without  any  claim^  Fin.  R.  262.  Trin.  28  Car.  2* 
Berrington  v.  Mafon* 

2.  A.  made  a  deed  of  gift  of  goods^  habendum  to  trufteee  fir 
the  ufe  of  bis  wife  for  the  term  of  her  natural  life,  and  then  to  rc<* 
main  to  bis  children.  Afterwards  the  goods  were  taken  upon  aa 
execution  againfl  A.  (for  the  deed  was  not  good  againft  a  cre£^ 
tor).  The  goods  were  fold  by  the  flieriff  for  800L  A.'s  ftew^ard 
paid  the  money,  and  redeemed  the  goods,  and  A.  gave  bond  for 
re-payment,  and  accordingly  repaid  the  money,  and  the  bond  was 
cancelled }  fo  that  A.  gained  a  nenv  property y  and  his  executor  fiiail 
have  the  goods  againft  the  deed  of  gift.  So,  upon  producing  the 
teftatum  fieri  facias,  and  the  bill  of  fale  by  the  iheriff,  and  the 
bond  cancelled,  the  executor  had  a  verdift.  4Mod.  51.  Mich. 
3  W.  &  M.  B.  R.  Countefs  of  Winehelfea  v.  Lady  Maidftone. 

3.  Dcvife  of  lands  to  executors  till  debts  paid^  is  but  a  chattel 
intereft,  and  determines  at  law  when  the  truft  is  fatisfied ;  per 
Cur.  2  Vem.  404.  pi.  473.  Mich.  1700.  in  cafe  of  Hilchhis  r. 
Hilchins* 


(M)     Revived.    In  what  Cafes* 

!•    A   Trufi  was  broken^  and  then  a  full  bar  to  the  cefty  que 

'^•^  truft,  and  yet  the  land  coming  afterwards  into  the  trufle^s 

haadjy  he  was  decreed  to  convey  the  land  itfelf,  as  the  beft  mea- 

fure  that  could  be  taken  in  tnat  cafe.      Vem*  148.    pi.  139^ 

Hill.  1682.  in  cafe  of  Bovey  v.  Smith,  cites  it  as  the  cafe  of  Ld. 

Canmore. 

ft  Chm.  2.  Truftee  fells  tb&  land  to  a  ftranger  who  had  no  notice  of  the 

Cafes,  124.   ^r^fl.^  ^jjj  jift^  ^  gjjg  yfy^  proclamation,  and  5  years  paft,  the 

Vcrn.84.  pi.  tru/lee  for  valuable  confideration  really  paid,  re^rchafes  thefe 
74.  sx.  le.  lands  of  the  vendee.  Decreed  that  the  truftee  ihsdl  ftand  feiied 
i^nfchan^  in  truft  as  at  iirft,  as  if  the  land  had  never  been  fold,  or  any 
ceUor  de.      fine  levied,    Vem.  6o.  pi.  58.  Mich.  34  Car.  2.  1682.    Bovey  v. 

€Ur«i  he      Smith. 

€«uid  not 

ice  what  they  could  objed  to  the  ilecree  at  the  former  hearing  ;  and  that  be  was  *  the  more  eflaUiAed 

in  his  opinion,  having  difcoorfed  with  North  Ch.  J-  who  toocurred  with  him ;  and  £ud  that  in  this 

cafe  the  Bne  had  not  deftroyed  the  truft  }  fur  a  fine  being  but  a  conveyance,  did  not  extioguiih  or  iq»- 

rate  the  tmtt  from  the  land,  but  transferred  them  both  together.  S«  C*  cited  a  Vcrn.  R.  235.  in 

cafe  of  Cook  v.  Sadler,  as  that  it  was  a  revived  troft. 

'    So  per  Englefield  and  Erown,  if  land  k^d  defcendcd  to  the  heir  of  one  who  had  bound  himfdf  and 

his  heirs  in  an  obligation,  though  he  was  difcharged  by   his  having  aliened   the  afTets,    yet  if 

he  bad  repurchafed  the  fame  land,  he  ihould  have  been  charged      ^od  fult  concefTumj  thoogh 

at   another  day  Fitaherbert  and  Shelly  denied  thi&  cafe.     Br.  Aficu  per  Pefcenti  pL  i.  ctM 

»6  H.  %,  T. 

•[508) 


^titll.  50$ 


(N)    Bound  by  iu    mo.     ' 

I,    A  Convefonci  was  Mtiuti  m  nvords^  and  yet  ihere  is  a  krwt^ 

r^  a  trufi^  hut  dnuh^ul  whether  there  be  a  truft  or  not.    d* 

on  the  hearing  the  bruit  bought  the  land,  y^Jbait  mi  hi  concludii 

hjfuehahrmU  as  fir  Tho.  Egerton  faid,  Comwaliis's  cafe,  37  tt 

28  Eliz.  and  it  is  not  like  the  ufe  at  oomnion  law,  neither  is  di(ft 
ujer  to  believe  one  which  would  not  haye  him  to  buy  it,  if  he 
tell  him  there  is  a  truft.    Toth.  284. 

a*  hfiat  is  depending  fir  a  trufi^  and  after  upon  tearing  fie  trijh 
is  provedy  then  that  is  a  fufficient  notice  of  truft  to  any  maoi 
which  buyeth  it  (hanging  the  fuit)  my  Lord  faid^  in  Diggs  and 
Boys;   Toth.  284.  cites  16  May,  Pafch.  40  Eliz. 

3*  One  that  comes  in  in  the  poft^  iliall  not  be  liable  to  a  trufti  *  All  «lis 
without  exprefs  mention  made  by  the  party  ;  and  therefore  they  only  ^?  ^^ 
are  bound  by  it  who  come  in  in  *  privity  ofejlate  /  per  Hale  Ch.  B«  ^^^Z 
Hard.  469.  Trin.  19  Car.  2.   in  Scacc<  in  cafe  of  Pawlet  v.  the  noubmnkt^ 
Attorney  General.  «'  T!'**? 

we  h^nuA  by  it  $  per  Hale  Ch.  B«  Hard.  469.  in  cafe  of  Pawlet  t.  the  Attorney  GeoenU. 

4.  Tenant  in  donvtnr  is  bound  by  it,  becaufe  Ihe  is  in  in  the  per^ 
but  not  a  tenant  by  the  cwrtefy^  who  is  in  the  pofl  ,•  per  Hale  CL  J.  > 

Hard*  469.  in  cafe  of  Pawlet  v.  the  Attorney  UeneraU 


(O)     Trupe.     Who  fliall  \>tfald  to  be  a  Truftcc 

I.  tF  lands  are  mortgaged  te  A.  andB,  where  A.  only  payeth  the 
^  moneys  and  the  intention  was  that  B.  ihould  take  nothing  ; 
now  B.  ihall  be   compelled  to  releaje  to  A*     Gary's  Rep.  19.  cites 
27  Eliz. 

2.  The  defendant  made  a  conveyance  in  truft,  and  after  ce/ly 
que  truft  fells  the  inheritance,  the  truft  ihall  go  in  equity  to  the  pur- 
chafor.    Toth.  xo6.  cites  8  Car.  Lord  Roberts  v.  Lea. 

3.  Lejfee  in  ejeBment  is  a  per/on  in  trufti  and  fet  up  by  the  prac-  Conb.  1. 
lice  of  the  Court,  and  is  in  the  nature  of  an  officer  of  the  Court,  ^^^^e  v. 
and  ftiajl  be  within  the  power  and  control  of  the  Court ;  and  ^*****  ^'  ^ 
therefore  having  recovered  and  brought  trefpais  for  the  mean  pro- 
fits, and  then  releafed  the  a£tion,  the  money,  which  was  in  the 
flierilPs  hands,  was  ruled  to  be  delivered.     Skin.  247.  HilL  i  & 

2  Jac.  2.  B.  R.  ...  and  Gofe. 

4*  Joint  mortgagees  are  truftees  for  each  other.    Carth.  16 »  [  509  ] 
Mich.  3  Jac.  2.  m  Cane.  Anon,  fays,  it  had  been  fo  held. 

5.  An  infant  may  be  a  truftee ;  as  where  F.  gave  lottery  tickets  But  wbeiv 
amongft'her  fervants,  upon  a  condition  that  if  any  of  them  came  ""'^^^^V 
up  a  prize  of  208.  or  more,  her  daughter  fhould  have  a  moiety  of  ^llfa/Lr 
ehe  lot.  One  of  the  tickets  happened  to  produce  loooL  lot*   The  in  hh/m't 
daughter  brought  a  bill  for  a  moiety  i  and  the  condition  being  ^'^"^^f 

|>rovcd,  *"       *' 


|09  €ttt& 

•ad  tbe  te   piorol,  ffic  had  a  dedfiee.    a  Vern*  560.  pL  568^  Tiiti.  1 706. 9 
■•  *•'  ?.       V.  Haughton. 

afid  fo  un6t  to  be  » tnftee,  it  mvft  tbflntat  bt  wIbbM  to  be  f«r  Us  own  bcadb.    Wu»*U  Rep. 
Idkh*  1709.    Ltmpl^gh  ▼•  lamplAglb 

tf.  Majlir  ^  ^  Jt^  goea  a  trading  vojage^  mii  ditSn  Thfi  ySu 
jfefir  9pens  ^Iklj  tie  ^eBs  rfAe  dieeapedj  and  then  fends  a  tetter 
inchftd  vfitb  m  kt$d  U  tie  nvubw^  tc  he  anfwerMe  itx  mtrreft,  at 
ibe  r^e  of  re^endentia  bonds.  Decreed  per  Harcouit  Ld.  Keeper^ 
dot  tbe  fiiccejjbe  was  a  tniftea.  *  10  Mod.  20.  Pafch.  10  Ana.  ia 
C^c.  Brown  y.  littoiu 

7*  Guardians  by  ftahtte  are  only  tmftees  \  per  lord  Mac* 
ffeificU.  Wikia»'a  Rep*  704.  Triiu  1721.  Duke  of  Beaufort  t. 
Bertie. 

9.  Cepjheldfir  a  lives  was  granted  to  iaren  emdfeme^  emd  y.  JL 
fitr  tieir  Jeveral  lives  Juceeffivey  and  by  the  copy  h  appeared  time 

,  iSbte  fine  paid  was  tie  manet  ^  tie  baron  and  feme*    Lord  C  Mac* 

cleafield  decreed  that  J.  S.  is  in  equity  to  be  intended  but  a«  A 
tniftee  for  the  baron  and  feaie^  and  the  fnrvivor  of  them  ;  and 
that  it  being  mentioned  in  the  copy  that  the  fine  was  paid  bjf 
them,  is  ftrong  evidence  of  its  being  fo,  which,  though  the  Coiut 
will  not  look  upon  as  conclufivei  yet  the  evidence  given  to  con- 
tradi£b  it  ought  to  be  very  clear  and  full,  in  order  to  prevail* 
Wms/s  Rep.  781.  Hill.  1721.  Benger  v.  Drew. 
Ckrti.459.  9.  An  entcutor  is  no  more  than  a  truftee  made  by  the  teftator  \ 
W*^'  B*R   P"  ^"^*     ^  ^°^*  ' ^^'  Pafch.  9  Geo.  i .  Goo'dright  v.  Opie. 

Id  tfaecaic  of  the  King  v.  ,Rains.— -See  Chanc.  Free.  90.  Hill.  1698.  in  caie  of  the  Bail  of  Warrtngtoo 
^»  l^m^am.^— Per  Ld.  MacciesAeld,  Ch.  Prec.  547.  Mich.  1710.  ia  cafe  of  Nicholas  y.  Nicbolaa 
mm\i  Mod.  x6s.  Hill.  6  Ann.  C.  B.  by  Ld.  Ch.  J.  Trevor,  in  deliveriog  the  opinion  of  the  Covrt  ia 
iht  cafe  of  Arthat  ?•  Bokenham. 

10.  A.  was  feifed  of  a  copyhold  of  inheritance,  and  having  no 
{flue,  but  B.  his  fifter  was  his  next  heir,  who  had  C.  a  fon,  add 
being  defirous  that  C.  (hould  have  the  copyhold,  he  made  B. 
five  a  bond  to  C,  to  furrender  tie  copyhold^  upon.C.'s  requeft,  to 

C.  and  his  heirs. A.  dies,  C.  entered,  and  died  feifed,  leav** 

ing  no  iflue  but  a  fifters,  who  were  his  heirs.  It  was  decreed 
per  lord  Ch.  that  B.  the  mother  was  a  truftee  for  C.  her  fon, 
efpecially  fincc  (he  carried  the  agreement  into  execution^  by  per- 
mttfinff  nim  to  enjoy  during  his  life.  9  Mod.  62.  Mich.  10  Geo. 
Alifon  9  cafe. 

I  r.  A.  had  a  bng  Exchequer-annuity  for  99  years,  which  was 
ffttled  on  the  h^nd  for  life^  remainder  to  the  wife  for  lif^f  remain* 
derfhr  provi/ionfir  cmldren ;  and  had  liberty ^  by  decree  ot  the  Court, 
to  borrow  300/.  on  tt^  which  was  done,  and  this  placed  in  B.  the 
lender^s  handsy  as  a  fecurity  till  payment^  with  intcreft.  5.  fub' 
fcribes  it  into  the  Soutl>fen flock  in  1 720.  A.  brings  his  bill  for  a  re- 
conveyance; it  was  held,  he  could  not  be  confidered  as  a  truftee, 
as  he  had  it  only  for  a  particular  purpofe,  and  had  no  authority 
to  fubfcribe.  &>  decreed  to  account  for  the  profits,  and  to  rc- 
eonvey  on  payment  of  principal,  intcreft,  and  cofts.  Cafes  in 
Chan,  in  Ld.  King's  Time^  51.  Mich,  i  r  Geo.  t  •  Thomas  v.  Pttd« 


^ --^ 


/  n.  ^Thetc  At  huA^nd  fliall  be  lookod  on  as  a  tiruftce^  Inr 
wfi,  fee  Baron  and  Feme,  Bennet  ▼.  Davis. 

13.  ^a  wkm  taka  am  inieriiOHce  after  notice  rf  articles ^U  fettle  [  510  3 
hit  eftate,   he  is  deemed  a  truftee.    See  Cofnyns't  Rep.  700* 
pL  276.  Midi*  13  Geo*  2«  Skirmc  r.  Meyriclu 

(P)    Tniftec    Who  fhall  be  Kv^feifed  as  a  Truftee* 

tp  .|F /!^f  ie  ufe  mokes  feoffment  over^  the  7,A  feoffee  is  feifed  to  In  diecsib 
*  Ac  fame  ufe.    Kelw.  4a.  a.  pi.  6.  Pafch.  17  H,  7.  Anon.      *>^  J®^'^ 

VcviK  149.  HUL  t6S».  the  Ld.  Keeper,  in  the  debate,  potliit  cafe  to  Seoent  Mayoaid.  W.  /^ 
A*/«  l«  tntPfw  B,  fir  full  <ptiJ!derMthn  convey  i  to  C  the  pmrcbafor  bavhg  notice  of  the  trtfi  5  and  after* 
trardiC.  tojfremgtbon  hu  enm  ^atcy  /eviee  s  fn^  Whether  B.  the  ccfty  ^uc  traft,  be  not  in  that  caft 
iMWod  to  enter  wkhM  5  jcaie  ?  And  thecoMifd  were  all  of  opinion,  that  he  wasnot^  for  here  C.  bair- 
Inf  pvrehafed  with  notice,  notwithftanding  any  confidexatioo  paid  by  himy  is  but  a  troAee  for  6.  ai4 
lb  the  eftate  not  beiog  difpbced^  the  fine  cannot  bar. 

24  A  li  vendee  haring  notice  of  a  prior  fale  to  B.  at  the  time  of 
die  feoffinent  to  A.<^A.  is  feifed  to  the  ufe  of  B«  Kelw.  85. 
pi.  9.  Pafch.  21 H.  7* 

3.  The  plaintiflPs  father,  being  a  hatcheUtf  pur  chafed  an  eftato 
in  the  defendants  name ;  but  after  having  iflue  the  plaintiff,  the 
Court  decreed  diat  the  lands  (hould  go  to  the  plaintiff,  and  be  re* 
affured  bf  the  defendant.  Toth.  184.  cites  4  or  5  Jac«  Hungate 
V.  Hungate. 

4*  Toe  defendant  promifed  to  procure  a  leafe  of  certain  lands  for 
the  flaintif  horn  the  contraflors,  hut  pajfed  the  fame  to  himfelfi  yet 
ordered  and  decreed,  that  the  fame  (hall  be  paffed  to  the  plaintiff, 
according  to  the  firft  agreement  in  Feb.  B  Jac.  Toth.  261.  cites 
Egerton  v.  Eldred.    June,  1 1  Jac. 

5.  After  a  contract  for  purchafe  of  lands,  though  they  are  copj^  3Chan.llef^ 
hold^  the  vendor  (lands  trufted  for  the  purchafor,  as  he  (hall  ap-  J* '"  *^ 
point,  till  a  conveyance  executed ;    per  Cur.     Chan.  Cafes,  39.  ^o*^heie 
Trin.  15  Car.  2.  Davie  v.  Beard(ham.  zcofyboider 

having  for 
money  agreed  to  mortgage  land,  he  ftands  trufted  for  the  mertgagees.  Chan.  Cafes,  171.  Martin  v.  Sea* ' 
mor.-—— So  where  the  contr^B  to  fell  was  made  hy  lejfee  pur  anter  vie,  %obo  died  hefare  be  e^mwyed  M 
the  purchafer ;  and  a  bill  being  brought  againft  the  heir,  who  entered^  and  held  as  fptnai  occupant^ 
who  demurred,  bccaufe  being  occupant  he  was  not  privy  to  his  father,  who  made  the  contrail  $  buc 
upon  advifing  iHth  the  judges,  he  was  ordered  to  «i/«mr.  NeUl  Chan.  Rep.  106. 17  Car.  i.  Stcpbcna 
▼•  Biilly. 

6.  A.  and  B.  being  In  treaty  of  marriage,  and  feifed  each  of 
copyholds  of  inheritance,  mutuallj  furrender  the  fame  to  the  ufe 
of  tiiem  two,  and  the  furvivor  ot  them,  and  before  the  marriage 
0ne  dies.  The  other  entered  on-the  man's  copyhold,  and  enjoyed 
the  fame  about  30  years*  The  lord  Chancellor  decreed  a  re-fur'-^ 
rettdery  and  an  account  of  the  profits  from  the  death  of  the  man. 
Vern.  432.  pi.  408.  Hill.  1686.  Hamond  v.  Hicks. 

7*  A.  and  his  wife,  .being  a(Bgnees  of  a  leafe,  mortgaged  to  B. 
•—A.  becomes  infolvent,  and  the  title  notgoed*  C.  who  had  the 
real  tit kf  made  a  leafe  in  trufl  for  A!s  mfe^  in  compa(Eon  to  her. 
The  Mafter  of  the  Rolls  decreed  the  truftees  for  A.*s  wife  to  make 
a  new  mortgage  to  B.  faving  to  C*  the  additional  rent  referved  on 

the 


$19  ittud. 

the  new  leafe.  2  Vern.  1 1.  pL  7.  Mich.  i6i6.  Seaborn  n  Powdl^ 

Auftin  and  Mackley. 
£  ^i  S  2  9.  l£  A.  has  a  bybop*s  leafe  for  21  yearS)  and  A.  creates  a  trufi 
thereupon,  and  aner  the  bifhop  dies,  and  the  fucceflbr  for  a  fine 
renews  the  leafe ^  though  he  is  not  compellable  to  do  it,  and  though 
there  he  n§  tnift  of  the  2d  leafe^  yet  equity  will  fubjc^  it  to  the 
former  truft.  Sic  didlum  fuit  by  Serjeant  Powis  in  Canci 
6  Mod.  57*  Mich.  %  Ann.  Anon. 

9.  D.  having  more  than  3000 1.  perann  married M.  the  plain* 
tiflf,  fvho  had  10,000/.  portion^  and  fettled  loool.  per  ann.  upon, 
her  for  her  jointure,  and  the  greateft  part  of  D.'s  eftate  was  fet- 
tled upon  the  firft  and  every  other  fon  in  tail  male  fucceflivelyi^ 
as  ufual  in  marriage  fcttlemcnts.  Z).  run  greatly  in  debty  and  j. 
his  eldefi  fon  being  y  full  age j  D.  upon  a  calculation  of  his  debts» 
and  the  value  of  his  eftate  for  life,  with  impeachment  of  wade, 
agreed  with  J.  to  convey  all  his  eftate  to  hinty  and  J*  covenants  to  pay 
all  DJs  debts,  and  to  allow  him  500I.  per  ann.  rent-charge  for 
his  life.    And  further,  (upon  which  the  queftion  arifes,)  that  y, 

ficdl  indemnify  D.from  all  debts ^  charges ^  and  expencesfor  the  main'* 
tenance  of  the  faid  M.  being  then  feparated  by  confent.  M.  brings  a 
nil  againft  D*  her  hufband^  and  J.  to  have  an  allou*ance  for  her  nuun» 
tenance^  &c.  Cowper  C.  faid,  that  by  this  covenant  to  indem- 
nify the  father  from  maintaining  his  wife,  the  fon  has  taken 
upon  himfelf  the  charge  of  maintaining  her,  and  as  to  this  pur* 
pofe  ftands  in  the  place  of  the  hufband,  who  is  bound  to  give 
nis  wife  an  allowance,  if  he  voluntarily  feparates  from  her  ;  and 
he  took  the  fon  in  this  cafe  to  be  in  nature  of  a  truftee  for  the  vtife^ 

fofar  at  a  reafonable  allonvavce  for  her  maintenance ;  and  though  the 
ion  doth  offer  ro  maintain  her  at  his  own  houfe,  yet  he  did  not 
think  (he  is  bound  to  accept  that  offer ;  for  though  he  ftands  in 
the  place  of  the  hufband  as  to  her  maintenance,  and  a  hufband 
is  not  bound  to  allow  any  thing  to  his  wife  for  maintenance  if 
}ie  offers  to  take  her  home,  yet  in  this  cafe  here  lies  no  fuch  ob* 
ligation  upon  the  wife  to  live  with  the  fon,  and  though  (he  refufes, 
(he  ought  to  have  a  reafonable  allowance  \  and  ordered  her  to  be 
allowed  200I.  per  ann.  MS.  Rep.  Trin.  i  Geo.  Cane.  Dutton 
V.  Dutton  &  al. 

Xo.  P.  applied  to  A.  a  broker^  to  help  him  to  850/.  upon  l20o/» 
Zouth  Sea  flock.     A.  procured  the  money ^  and  took  a  transfer  of  the 

flock  to  himfelf;  but  P.  gave  a  bond  for  payment  of  the  money  bor- 
rowed to  B.  and  alfo  took  a  defeafance  from  B.  for  the  ftock.  A  few. 
days  after  the  ftock  was  transferred,  and  before  the  time  ofredemp' 
tion  A.  fold  and  transferred  the  fioch  by  order  of  B.  who  proved  infol^ 
vent ;  and  the  plaintiff  by  his  bill  prayed  to  have  a  fatisfad^ion 
againft  A.  for  the  ftock,  upon  payment  of  principal  and  intereft^ 
A.  having  fold  the  ftock  and  received  the  money.  Lord  C.  Mac- 
clesfield held,  that  A.  was  a  truftee  for  both  parties,  and  wia 
guilty  of  a  breach  of  truft  in  felling  the  ftock  before  the  time  ex« 
pired  for  redemption.  MS.  Rep.  Hill.  8  Geo.  in  Cane.  Philpot  ' 
V.  Helbert  and  Hodges. 

IX.  Leift 


it.  Liofe^rf  the  profits  rfa  tnariietf  ievifed  U  a  trujiie  fir  the  h^ 

fufit  of  an  infant.     Lejfir^  before  expiration  of  the  leafe^  exprefsiy  re* 

ft^  to  renew  to.  the  infant ,  becaufe  there  could  be  no  diftrrfs,  wa/i 

tfa^  infant  cannot  covenant  \  where'upon  the  trtifiee  takes  it  ktrrfelfi 

He  fliall  be  obli^d  to  convey  to  the  infant,  and  account  for  the 

Srofits ;  but  to  be  indemnified  from  the  covenants  in  the  leafe. 
d.  Ch.  Cafes  in  Lord  King's  Time,  6u  Mich,  xa  Geo.  i.  £eech 
v«  Sandford. 


(Qw)     Truftec.     His  Power.  [5^2  3 

T.  p^EOFFEES  might  grant  necejfary  offices ^  as  ftewardlhips,  S.P.  Br» 

^   bailywicks,  &c.   though  they  may  not  grant  annuities  to  f^^^^ 

learned  men  to  defend  die  land*   They  may  alfo,  as  it  feems,  give  ^^^  ^1 

fees  to  counfel,  and  (hall  have  allowance  thereof;  fo  far  as  they  are  H.  7.  x*!. 

iirom  being  maintaincrs.    Gary's  Rep.  14,  cites  8  H.  7.  12.  IS  bSm? 

Ch.  J.  that  they  may  grant  att  ordinary  cgicetf  vntbmt  tbtajent  •ftbt  heir,  durhig  his  nmagei  but  mi 
grant  fits  for  lift  without  hit  affeDt,  at  hia  full  age.  And  per  Klebk^  tbty  flMf  do  thia  for  ttt  poil 
9f  the  hair  without  hia  aiTenty  and  this  was  in  CanccDaria* 


a*  A  truftee  mzyfue  in  hit  own  name.  Toth.  285*.  cites  lo  Car* 
Windfor  v.  Sneath. 

•    3.  Where  Qruftees  are  appointed  to  fell  tahdsfor  the  fajmentof  •Ch.OafiMi 
JettSf  the  fales  by  them  made,  of  what  was  more  than  /Efficient  for  ''5*  ^^ 
payment  of  the  debts,  are  not  good.  Vem.  487.  in  cafe  of  Wha* 
X.ET  V.  Norton,  cites  the  cafe  of  Culpepper  v.  Afton. 

4,  Lands  fettled  in  truft  for  payment  of  debts  out  of  the  rente 
and  profits  of  the  fame,  or  out  of  the  annual  rents  and  profitSa 
though  fuch  words  as  (out  of  the  rents  and  profits)  would^  in 
cafe  of  a  will,  empower  zfale,  yet  not  in  cafe  of  a  deed  executed* 
Vern.  104.  pi.  90.  Mich*  1682*  Anon. 

4*  Devi/e  ofiooL  to  an  infant,  payable  at  ai ;  but  if  he  dies,  Soof  apor« 
then  to  B.  and  in  the  mean  time  the  intereft  to  be  for  his  mainte-  ^faj*  ^^ 
nance.    The  truftee  with  20/!  of  the  1  oo/.  puts  the  child  out  appren^  •  term  bj  a 
ticey  who  died  before  21.    Per  commilfioners,  it  was  decreed  that  manage 
it  be  allowed  the  truftee,  on  account*     2  Vem.  137,  pL  136.  ch!plS^ 
Pafch.  1699.  Franklin  v.  Green.  ^23*.  wark 

6.  Equity  of  redemption  was  conveyed  to  A.  in  trufl  for  payment  ▼•  W«w« 
ofdebtSy  and  the  furplus  to  B, A.  agrees  with  die  mortgagee 

to  turn  intereft  into  principal.  This  agreement  of  the  truftees  fhall 
bind  B.  though  he  was  no  party  to  Jt.  MS*  Tab.  tit.  Truft,  cites 
Jan.  19th,  171 X.  Conway  v.  Shrimpton. 

7,  If  A.  devi/es  lands  to  truftees  to  fell  fir  fuch  a  price  as  they 
fhould  think  fit^  for  payment  of  debts,  liord  Macclesfield  faid^ 

that  there  could  be  no  doubt  but  this  courts  at  the  defire  of  any 
fingle  creditor,  might  and  wosdd  interpofe,  and  order  the  eftate 
not  to  be  fold  as  the  truftees  fhould  think  fit,  but  for  the  beft  price 
leforethe  mafier.   Wms.'s  Rep.  704.  in  the  cafe  of  Duke  of  Beau*      .«' 
fsut  V.  Berty. 

Vat.  XXL  ,  O  o  ^ 
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(R)     Truftec.    His  Power.    Raawer  hy  bhnm^ 

V 

Brown).  76.  x.  13  ILL  by  A.  againft  B.  fuppofing  B.  had  a  leafe  of  A^'s  te^ 

th«  n'a^  tf  ^^^^^  ^°  ^^"^^ '  '^'^^  bccaufc  B.^  lad  ^urfed  fevcral  fums  of 

Hancock  V.  money  for  the  tcftator,  it  was  decreed  that  B.  fhould  retain  tlic 
Wreoham  leafe,  and  that  for  the  overplus  of  the  Talue  he  (bould  pajr  to  Am 
accordingly,  ^g  cxecutor,  a  great  fum  of  money.     Roll.  Rep.  56.  cites  it  as 

the  cafe  of  Harwood  v.  Wraynham. 
{513  ]       2.  A.  employed  C.  to  purchafe  land  for  him^  and  to  take  up 
money  to  pay  {or  it,  which  C.  did,  and  took  the  purchafe  in  bis  ovm 
name, — A.  fued  C.  in  Chancery  to  hare  the  lands  on  pfaymcm 
of  the  money.    But  C.  on  other  occafions,  was  engaged  for  and 
on  behalf  of  A«  and  infiiled  for  them  al£o  ;  and  A«  coidd  not  have 
a  decree,  but  muft  pay  the  one  money  as  well  as  tlie  other. 
Cited  by  Ld..Chan.  in  the  cafe  of  Bradboni  t.  Amand*     2  Chuu 
Cafes,  87.  pi.  3i4.:Car.  a.  as  decreed  by  Lord  Keeper  Bridgman*  * 
3.  Where  a  triiftee  for  fale  of  lands  for  payment  of  debts,  pajfs 
to  the  value  of  the  lands,  thereby  he  becomes  a  purchafer  YfSmklL 
Chan*  Cafes,  1^9:  Pafch.  23  Car*  2.  Lambert  v.  Bainton. 

(S)    Truftce*    Power.    ABs  of  Tmftcc*    How  far 

prejudicial,  to  Cefty  que  Trtift. 

1 4  A  Poflefled  of  a  term  ajjigns  his  intere/l  to  4  perfons,  an  irujl 
'^*  and  confidence,  to  the  ufe  of  himfelf  for  life,  and  after 
to  fuch  ufes  and  purpofes  as  he  (hall  declare  hj  his  lafi  wUL  A» 
by  hls^  will  devifed  this  to  B.  his  fon,  and  to  the  heirs  of  his  body 
begotten,  remainder,  over,  and  makei  B.  executor.  B. /ir  1600L 
fells  this  to  C.  and  dies.*"  'Slie  4  afljgnees  are  dead*  jtamini/lraUr 
offurviviftg  afjignee  (B.  dying  t^hout  \^n€)  grants  his  interifl  toDw 
and  he  in  remainder  (who  had  an  lynuity  out  of  the  term^  and 
who  by  deed  fold  it  to  C.  and  alfo  releafed  to  C.  all  his  right  ia 
the  term)  joined  with  him  in  the  erant  to  D,  ^er  tot.  Cur.  the 
aflignment  was  not  void  againft  C*  oy  27  £1.  4.  but  the  remainder 
over  was  void,  and  yet  the  fale  of  B.  to  C.  had  been  good,  if  no 
aiTignment  had  been,  but  the  aflignment  made  it  ill.  Jo*  213* 
pi.  I.  Mich.  5  Car.  B.  R.  Baker  v.  Sir  Wm.  Lee. 

2.  A  man  conveys  land  in  truft.  Truftee  commits  fdat^*  Thdfe 
lands  {hall  be  forfeiied,  though  he  may  have  relief  in  equity; 
per  Bridgman*  Cart.  67.  Fa&h.  18  Car*  2.  in  C.B.  in  cafe  of 
Geary  v.  Bearcroft. 

3.  A. purcbafes  lands  in  mortgage  in  JB.V  noivf,  in  ttuft  fbr  A.- 
B.  was  debtor  by  judgment^  yet  the  lands  are  not  afie&ed  with 
the  judgment)  but  if  it  appears  that  a  moiety yrz9  only  in  tntft^ 
the  judgment  (hall  zffcGt  that  moiety.   Fin*  R.  a^»  Hill.  25  Car.  a. 
Medley  v.  Martin. 

4.  An  annuity  was  granted  for  21  years  out  of  lands  to  }.S, 
and  W.  R.  in  trult  for  M.    The  lands  were  granted  ^nrer  to  J^D* 

13   .  "and 
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tthd  the  truftces  teUafd  to  him.    Decreed  that  the  arrears  b^  all 
paid  to  M.  notwithftanding  the  releafe,  and  though  the  term  was      ' 
expired,  fo  that  they  were  not  recoverable  tx  law,  and  that  the 
lands  fliall  be  ilill  chargcd^jhctcwith-     Fin.  Rep.  4x1.  Hill. 
^  I  Car.  2.,Watfon  v.  Gorbft.  • 

J.  A.  purchafed  Zmth  Sea  Jloth  for  750!.  which  brought  in 
^oL  per  ann.  A.  intrufts  B*  with  the  oH-ders  and  minutes  to  receive 
the  intere/i.  B.  gets  anothet  to  perfonate  A.  ^nd/e/Zs  the  ftock  to 
C.  for  950I.  and  after  transferring  it,  B*  leaves  the  kingdom. 
A.  upon  bearing  this,  gives  notice  to  C«  and  forbids  C.  parting 
with  the  ftock;  but  however  C.  fells  it  to  D.  for  1090I.  and  D. 
fells  to  K.  for  iiooL  A.  brings  tfover  againll  C.  and  recovers 
750!.  damages.  8  Mod.  9.  at  nifi  prius,  in  C.  B«  before  Sir  Peter 
King,  Mich*  7  Geo.  Monk  v.  Graham. 

• 

(T)    Truftee. .   Power,    ullienation  by  bim*    How  It  C  5»4  J 

operates,  ly^S^ 

1.  |F  mj  feoffee  upon  confidence  do  infeoff  another  bona  fide^  that 
^  kooweth  not  of  the  confidencey  1  am  without  remedy.  But 
if  the  7.A  feoffee  have  ootice  of  the  ufe,  he  iliall  be  compelled 
here  to  perform  it.  Gary's  Rep.  13.  cites  Fitz.  Subp.  19. 
5  E.  4.  7. 

1.  Feoffees  to  ufe  of  feoiFor  and  his  heirs,  were  diie£led  by  his  $•  C.  cite4 
iaft  will  to  fell  the  land  for  payment  /  his  debts ^  and  died.     The  ?„^o^',"!' 
fifl  feoffees  made  a  feoffment  to  other  feoffees  for  performance  of  the  doh^  anv 
feoffor^ s  w//,  who  made  afale.     This  fale  was  not  good.     Buj'j(be'  sArwKj'* 
power  to  make  fale  was  perfonal  to  the  firft  feofFee8»^.tjtotigfc  "P^^l^^d^Uie  rel 
fuch  fale  the  2d  feoffees  might  Wjpll  make  aJgjjBJiSit^'tb'the  ven-  fon  is  be- 
dce  of  the  firfl  feoffees ;  for  as  to  thfl^gCffrKe  feoffment  by  the  «»f«  ^ 
firft  to  the  2d  feoffees  was  gogjifWR^e  power  to  fell  remiained  ^^^^j 
ftill  with  the  firft,    ziii^  x£\M.  not  be  transferred  to  the  2d.  nlhterait^ 
Kelw.  4  c.  Tr.  in  H><  pi.  i.  Anon.  f^fc^ji^if. 

The  original  ufe f  whlcl)^as  devifed  to  be  fold,  remained  uotoudied  by  the  feo^ent,  and  the  ten- 
dec  ftall  be  in  by  the  fcolfor»  and  not  b/  the  feuffeei.     1  Rep.  173.  b.  ij/^'  In*  Digges't  cafe,  citut 

« 

(U)  JSs  ofCcfly  que  Trujl,  and  Truftee.  Of  what 
EffeS  as  to  defeating  the  Trtift^  and  deftroying  con- 
tingent Remainders. 

I,  ^HOUGH  at  law,  by  the  truftees  concurring  inanyafl  Abr.  Equ? 
^    to  prevent  the  rifing  of  the  contingent  remainder,  i^  v^as  g*^'>  3^5* 
formerly  held  that  it  was  for  ever  deftroyed  and  gone  •;  yet  Cow-  s!  c'  came 
per  C.  held  this  to  be  an  exploded  opinion  now  in  Chancery  as  <»  Mich. 
to  perfonsy  who  are  to  come  in  and  be  confidered  as  purchafors  under  1*  ^iJJ'  ^ 
the  marriage  fettlement  and  portion.    But  as  for  voluntary  remainders^  Harcourt,  * 
(as  a  remainder  to  the  right  heirs  of  the  body  of  tihc  hufband,  y^o  agreed 
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ofdiatmar.  .and  after  to  his  right  heirst  neither  of  wMdi  can  be  taAi  to  he 
U^^"(2r.  ^^^^  ^^  purchafc  of  the  marriage  portion,  but  only  the,  fiift 
9d  as  pur-  *  ^^^  Other  fons,  &c.  of  the  marriage^)  this  Court  will  not  aflift  tiiem 
chaibnj  but  to  fupport  the  remainder  fo  deftroyed*  See  G*  Equ*  R.  34.  Mich. 
^1^'^   10  Ann.  Tipping  v.  Piggot. 

the  right  host  of  a  idpcrfon  if  %  voliiDtaiy  ietdcmeaty  iod  tlw  confideratloQ  of  tl»  marri^ie  obhC 
extend  to  It ;  and  if  a  voluntary  fettieoienc  Is  barvid  at  law,  there  it  oo  relief  in  this  Owrt ;  due 
there  is  fome  doubt  whether  the  coniideratioh  of  the  firft  marriagt  (hall  extend  to  the  iflUe  of  the  i4 
marriage  ;  but  it  caa  never  be  carried  to  the  limitation  Co  &t  right  hdn  in  fee ;  that  isL  tlsii  cafe 
the  piaiotlir  ought  not  to  be  relieved  in  this  courts  being  at  much  a  voluncoer  as  the  defes»daaat ;  wad 
therefore  fince  the  plaintiff  has  got  the  legal  title,  be  muft  keep  the  eUate*;  that  feme  coaveyaacen 
liave  been  of  opinion,  that  a  man  might  fafely  purchafe  in  the  cafe  above,  if  the  truftees  joissed  »  tliB 
conveyance  to  bu  the  contingent  remainders,  thoogh  there  were  ifloe  of  the  marriage  i  b«t  tint  it  k  a 
dangerous  experiment ;  and  tnat  this  Court  would  certainly  give  relief  to  the  ifliie  of  the  merris^fe»  wfaa 
come  In  upon  a  valuable  eonfideration  againft  a  purchafor  with  notice*  And  the  biU  was  6iimiSedL  waA 
cent*    MS*  Rep« 

2*  Lands  were  devifed  by  A.  to  J.  N.  and  J.  S.  and  theis  hart 
in  truft,  and  to  the  ufeofD.l^  fitter  for  lifo^  remainder  to  ^.  N. 
£  5 15  ]  and  J.  S.  and  their  heirs  during  J?//  Rfe^  tojupport,  Isfc.  remaiiMler 
to  the  ufe  of  the  firft^  &V.  fons  ofD.  in  taU  male,  tsfc.  remainder 
ioW.R.  in  foe.    D.  married  B.  and  being  enfeint  of  a  font  (Ibon 
.  afterwards  bom^)  B.  and  D.  and  W.  R.  joined  in  a  feeffinent  t» 
'[other^  truftees,  to  the  ufe  rf  B.  and  bis  heirs,  and  levied  a  ^ne  is 
the  new  truflees  to  the  fame  ufes.    After  which  [as  it  feems^  thoo^ 
ii6t  exa£bly  thus  ftated  in  the  cafe,  which  only  mentions  tmt 
they  covenanted  to  levy  a  fine]  %  S.  and  J.  N.  iy  leafe  and  reiade^ 
conveyed  the  premises  to  B,  in  fee  ^  and  in  about  a  fortnight  amr 
Vifon  Hvas  torn,  and  named  C     It  was  refolved  by  Lord  C*  Kin^ 
aflifted  by  Lord  Ch.  J,  Raymond,  and  Reynolds  Ch.  B.  that  when 
die  truftees  joined  in  the  leafe  and  releafe  to  B.  and  his  heirs, 
this  deftroyed  the  contingent  remainders,     a  Wms.'s  Rep.  6io. 
6 1 2.  Mich.  1732.  Manfell  v.  Manfell. 

(W)     Cefij  que  7rujl.     Who  is,  and  bow  con/tdered. 

See  pu  3.      I.  rj  £  is  tenant  by  fufferance.    See  Eelw«  41.  b.  pi.  a«  Pafch. 

-"  17  H.  7.  42.  b.  pi.  7. 

2.  A.  appointed  by  his  will  that  his  ettate  (being  2500I.)  be 
divided  into  two  parts,  and  bequeathed  one  half  to  B.  and  the 
other  to  C.  the  fon  of  B.  an  infant,  7001.  whereof  was  in  bonds 
taken  in  the  infanfs  name.  The  Court  thought  the  700  L  was  part 
of  the  peribnal  eftate,  and  to  be  divided  accordingly.  Chan. 
Rep.  86.  10  Car.  i.  Bates  v.  Micklethwait. 

Set  pl«  !•         3.  Cefty  que  truft  is  tenant  at  will  always  to  the  truftees.   Arg. 
Show.  73-  in  cafe  of  Fierce  v.  Smith. 

"  4/  It  is  a  conftant  rule  in  Chancery,  that,  cefty  que  truft  (hall 

have  tie  Benefit  of  the  thing,  if  he  be  to  have  it,  to  all  intents  hit  to 

forfeit:  per  Ld.  Keeper  Wright.    Ch.  Free.  215.  Hill.  1702.  in 

cafe  of  the  Attorney  General  for  Hindley  v.  Sude  11,  Heikethi 

&  ar. 

Ibid.  257*        5.  A.  feifed  in  fee^  had  ifliie  B.  and  C.  and  other  fons,  and 
Therpporier  J,  jg^  jyj^  L.  dau^htCTS,  and  upon  mairiage  of  B.  with  M.  he  fct- 
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tied  ft  good  part  of  the  premtfles  n^n  B.  and  M.  and  tie  tffiie  of  thli  decree 

the  marriage f  nmtb  po*i»er  to  rmfe  1 300/.  fi¥  daughters,  if  no  ijfue  J^/J*^^ 

nude.  •  B.  and  M.  died  without  iflue  male,  leaving  2  daughters.  K\D%,\m% 

Afterwarda  A.  by  indentureyMZn/  tie  prendjfes  to  fevered  ufes,  fub<-  re-beariof 

jc^  to  the  X306L  Vfitb  power  of  revocation^  and  Hmkation  of  new  *"  ^^^* 

tffes.  '^  A.  by  tndorfement  revoked  the  old,  and  limited  a  new  ufe  to  '^^^ 

C*  in  feet  hut  A.  continued  foffeffi^n^  neither,  for  what  appeared^ 

jbad  he  any  other  eft  ate.    A*  paid  the  j  300/*  and  took  receipts  from 

his  granddaughters*    After  on  a  treaty  of  marriage  between  C« 

and  S«  be  and  C.  covenanted  to  fecure  6ol.  a  year  to  S.  for  a  join* 

turei  and  that  A.  (hould  have  50L  a  year  oat  of  the  premiiles  for 

hia  life;  and  that^  fubjefi  to  thefe  rent-charges,  the  premifles 

Ihould  be  fettled  on  C.  for  life,  remainder  to  his  firft,  &c.  fon  in 

tail  male  by  that  marriage,  with  a  provifo  in  default  of  iflue  male 

to  raife  portions  for  daughters  of  that  marriage,  remainder  to  P. 

grandfon  of  A.  by  another  fon,  remainder  to  E.  grandfon  of  A. 

and  fon  of  J.  in  tail  male,  remainder  to  £he  rieht  heirs  of  A.    All 

the  precedent  eftates  being  determined,  £.  brought  a  bill  for  a         , 

conveyance,  purfuant  to  the  articles.    Ld«  C.  Macclesfield,  upon 

its  being  infifted  on  by  the  counfel  for  the  plaintiff  to  have  b^eh 

a  truft  in  B.  (before  this  laft  fettiement  for  A.)  faid,  that  what 

very  much  helps  this  cafe  is  the  appointment  of  this  eftate  by  A. 

by  the  indorfement  to  C.  in  fee,  and  aUb  A.  having  paid  the  1 300/.  [  5  x(S  ] 

to  his  2  grand-daughters,  taking  their  receipts  for  the  money, 

whereby  he  obtained  an  intereft  in  equity  in  this  eftate,  at  leaft 

a  truft  for  the  raifing  1300I.  upon  it^  and  it  cannot  be  iutended 

but  that  there  was  fome  private  truft  betwixt  A.  and  C.  for  that 

the  former  would  not  part  with  all  be  had  in  bis  lifetime  to  C. 

which  is  rendered  ftill  clearer  by  his  continuing  in  pf^effion  after  his 

appointment  to  C  and  by  thefons  fubmitting  to  accept  fuch  limitations 

as  in  the  articles;  and  upon  uiefe  coniiderations,  and  looking  upon 

the  limitations  to  D.  and  K  to  be  part  of  the  very  |narri;^e-agrec- 

ment,  on  account  of  the  feveral  interefts  of  A.  and  C.  in  the 

eftate;   his  lordihip  decreed  a  performance  of  the  covenant* 

^  Wms/s  Rep.  245,  256.  Mich.  1724.  Ofgood  v.  Strode.  / 


(X)     Ccfty  que  Truft.     His  Power. 

I.  /^ESTY  que  truft  bathyW  iahemB  znd  yi^£fponen£i  and  'Rep*  »>• 
^  though  in  bw  he  hath  neither  jus  in  re,  nor  jus  ad  rem,  j^^'  '^'fi?*' 
yet  in  equity  he  hath  both/  Arg.  Mod.  38.  in  cafe  of  Smith  v.  -!^wlien 
Wheeler^  he  if  ccfty 

quetmft 
^afMility.    Mo.8o6.  pt  1093.  MicK  5jac  In  Cane.     Cote  t.  Moore.-  Cefty  qae  truft 

of  M  Jurpius  bat  but  a  bate  poffibilltyy  and  etumt  fell,  Chan.  Caiety  108.  Trin.  23  Car.  x.  Aig» 
lo  caw  of  Lord  Corobury  y.  MWdleton.  UnfcCi  the  truAcet  are  parties.    Chan.  Cafes,  if$» 

Trui.  22  Car.  2.  in  cafe  of  Backhouie  y.  Middleton.*^— -Any  difpofitioa  by  ccfty  que  trail  is  hind" 
kg  M^n  tbt  tmftit  in  a  court  of  e^aitj,  and  eten  at  law*  Arg.  Chan.  Pre^  4;5*^Ai|.  G.  £qu« 
A.  IOC. 

a*  Cefty  que  truft  ^a  petfonal  e/laie  mzjfue  in  Chancery  to  have 
ap  account  againft  tlte  executor  or  adminiftratori  and  at  the  fame 
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rixne  in  tho  pnrogafhe  court ^Ao  inforce  them  to  bring  In  an 
vcntory.     3  Ch.  Rep.  72.  4  Dec.  1671.  Digby  v.  Cornwalli*. 
Tht  reporter       j.  Cefty  que  truft  may  bring  account  againft  the  bailiff  appM/eJ 
thi* the***   h  ^'-^  trujlee  to  manage  the  cuatc  of  cefty  que  truft,  after  fuch 
tratewas    bailiff'  has  accounted   to   truftee.  ,  z  Chan.  Cafes^   121.    Trln. 
dead}  b«t     04  Car.  2.  Pollard  v,  Downes. 

hcfay«,th4t  '^^ 

iJtat  wu  not  yielded  m  the  reafon.    Ibid* 

§ 

Vera.  329.        4.  Mortgagor  in  fee  ^  after  the  mortgage^money  paidy  is  a  cefty  que 

Trin.*i  Ttc/  ^^^  '  ^^^  *  '^^"^  of  the  lands  made  by  fuch  mortgagor,  before  die 
a.  1685.  'mortgage,  (notwithftanding  fuch  mortgage,  and  that  for  want  of 
S.  C.  »c-  a  reconveyance  the  eftate  in  law  was  in  the  mortgagee,  and  fo  a 
Se  Roiu.**  verdidl  at  law  pa/Ted  againft  the  devifee  of  fuch  mortgagor,)  is 
— ibid.34z.  good,  and  not  revoked  bv  fuch  mortgage,  efpecially  in  this  cafej 
pi.334.s»c.  where  there  was  a  repubUcation  after  the  difcharge  of  the  mort- 
«o"wpe4|.     8^8^*     ^  Chan.  Rep.  ^^97.  36  Car,  2.  Hall  v.  Dench. 

5.  It  has  been  held  by  fome  that  even  a  bargain  and f ale  inroUed 

|>y  cefty  que  truft  of  an  eftate  ifail^  fttali  bind  the  iflue  in  regard 

that  fuch  a  truft  is  not  within  the  ftatute  de  donis.     Cited  per 

(Curiam,  Vern.  440.  p}.  412.  Hill.  1686.  in  the  cafe  of  Carpenter 

V*  Carpenter,  alias,  Wafiiboiruc  v*  Downes. 

Jt  wai  ($•  Cmnmon  recovery  fuffered,  or  fine  levied  by  cefty  que  truft 

'^^"feu  w^"  of  an  eftate  tail,  has  the  fame  effeA  in  equity  as  it  would  have 

po  fettled  in-  ^^  pommon  law,  in  cafe  the  legal  eftate  was  in  him.    Refolved 

tereft  veftedj  by  Ld.  C.  Vcm.  R.  440.  Carpenter  v.  Carpenter. 

•nd  Bridg- 
ing Ch.  J.  WIS  of  opinion  h  fliould  nor.    But  tt  wm  referred  to  a  ca(e  and  the  judges  to  coafiiicr  ef 
*  it.     Chan.  Cifes,  oS.  PaTch.  17  Car.  2.    Ld,  Di^by  y.  Lang^vorUi.— —  For  moceas  to  this  matter* 
<ee  Fines  (D)  (V*4)  Recovery  Common  (J). 

7.  Tender  to  cefty  que  truft  of  money  due  on  a  bond  and  a 
refufal,  is  a  good  plea  to  aftlon  of  debt  on  tlic  bond  made  to 
truftec.    Lutw.  577.  Lynch  and  Templeman  v-  Qemence. 

(Y)     Cicfty  qw  Truft.     What  forfeited  hj  him,  and 

where  barred. 

I.  'TRUST  hnds  v^ext  fei/ed  into  the  king*s  hands  for  a  c&niemft 
•*    of  cefty  qpe  truft  (and  not  for  debt  or  damages  to  the 
king).     Cited   per  Hobart  Ch.  J.  Godb.  299.   pi.  416.  Sir  Ed- 
ward Coke's  cafe  as  Sir  Robert  Dudley's  cafe. 

2.  CXifty  que  truft  of  eftate  for  life  lilies  a  fine  it  is  TiQ  forfeibtre^ 
but  good  by  ftat.  of  i  R.  3.  t.  during  his  own  life,  and  if  pro- 
clamations pafs  there  needs  no  claim  or  entry  wUhin  5  years. 
.^  Arg.  Godb.  319.  in  cafe  of  ShefEcId  v.  Rad cliff. 
S^han.l^ep.       3.  Cefty  que  truft  for  years  mzj  forfeit  his  intereft  ^ix  felony^ 
If  the  AttoT^  btit  cefty  que  truft  in  fee  cannot;  per  Hale  Ch.  J.    Hard.  467. 
ney  General  Trin.  ipCar.  2.  in  the  Exchequer,   in  cafe  of  Pawlet  v.  the  At- 
▼.  Sands,      tomev  General; 

S.  F.  ac-  ' 

cordipfly*— — -Nelf.  Chan.  Kep.  jjs,  i3|,  S.Ct  accoffdiAgly.—Hacd.  4951 496.  S.C.  accordiai^. 

•        4.  Cefty 
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4*  Cefty  que  truft  in  fee  or  fee  uSifovfeitedhyattainderoitttzion^  K«lf«  Cluii. 
tnd  the  eftate  is  to  be  executed  to  the  king  in  a  court  of  review  g.^Jin^^.^ 
b^  the  ftat*  33  H.  8.  27  H.  8.  lo.  3  Ch.  R.  34.  iPafch.  31  Car.  2*  dem'^bisr 
in  the  Exchequer^  Attorney  General  v.  Sands.  — Butnotto 

*  '      the  lord  by 

dcheat  by  attainder  of  felony.    %  Chan.  Rep.  36.  S.  C— Hard.  495.  S.  C.  aocordiflgty.-«*>ft  Freem* 
Jtc^  230.  pL  1 57.  S.  C  Mcordangly. 

5.  An' alien  h  cefty  que  truft  of  an  eftate;  the  truft  belong  HaH.495, 
to  the  king.     3  Ch.  R.  35.  in  cafe  of  Attorncji  General  v.  Sands  s.c.  ac- 
cites  Holland's  cafe,  Trin.  23  Car.  i.  Ndf°c£iZ 

Rep.  131.  S.  C.  accordingly.-— 2  Freem. Rep*  130.  pi.  157.  accordingly, 

'    6.  If  cefty  que  truft  dies  withotd  heir  the  land  (hall  be  dif-  Nelf.  chaa. 
charged  of  this  truft.     As  if  tenant  in  fee  of  a  rent  charge  die  J*P*  '33* 
without  heir  or  be  attainted  of  felony,  the  land  is  difcharged.  cordi'ngiyl 
3  Ch.  R.  36.  Attorney  General  v.  Sands. 

7.  If  cefty  que  truft   is  indebted  to  the  iing,  he  (hall  have  3Chan.Rep. 
execution  of  this  truft  both  by  the  common  law  and  the  praQice  35«s.c.ajii 
of  the  Court  of  Exchequer. .  N.  Ch.  R.  132.  in'  cafe  of  At-  cor^'n^J. 
tomey  General  v.  Sands*  iFreem. 

Rep.  130. 
S.  C.  acoondmg^.^—- -Hard.  495«  S.C.  aceMrdingly.-— — S«  P*  HohvtGh.  J.   Godb^^sgg.  pl.4i6. 
CJtea  Babuigton's  caie. 

•    8.  Truft  of  a  tea/e  in  grofi  (hall  be  forfeited  for  felony,  as  the  Hard.  496. 
Earl  of  Somerset's  cafe  in  Hob.  Daccomb's  cafe,  and  Cro.  J.  ^•^;  ■*" 
Babington's  cafe,  and  Sir  W.  Ralegi^'s  cafe;  but  otherwife  of  NdroMaT 
9  term  ♦  afligncd  over  to   wait  on  the  inheritance. '  3  Chan.  Rep- 133. 
Rep.  36,  37.  the  5th  rcfolvtion  in  the  cafe  of  the  Attorney  Ge-  ^*^/^  J^" 

neral  v.  Sands.  %  Frcem.  Rep.  131.  S.  C.  accordingly* 

9.  Kfine  with  proclamation  and  non  claim  will  bar  ^  truft, 
and  fo  it  was  refolved  in  the  Exchequer,  and  an  entry  on  the 
land  by  a  cefty  que  truft  is  not  fufficient  dainty  but  it  muft  be  by 
fubpoena ;    per  Ld.  Keeper  Finch.     Chan.  Cafes,  268.  Mich*  ' 
27  Car.  2.  Clifford  v.  Aft)ley. 

10.  If  a  truftee  does  by  fraud  and  combination  with  the 
cefty  que  truft,  endeavour  to  evade  any  penal  lanv^  as  the  ftatute  of 
fimony,  &c.  under  pretence  that  a  truft  is  only  cognizable  ih 
equity,  and  that  equity  fliould  not  aflift  a  penalty  or  forfeiture ; 
yet  Chancery  will  aid  remedial  laws,  and  not  fufier  its  own  notions 
to  be  made  ufe  of  to  elude  any  beneficial  law.  Abr.  Equ* 
Cafes,  131.  Pafch,  1706.  Attorney  General  v.  Hindley. 

(Z)     Truftee,.    Matters  between  Debtor  and  Creditor 
of  Cefty  que  Trtift^  and  Cejly  que  Truft  and  Truftee.  - 

I.  TF  a  debtor  will  collude  with  fome  of  his  hitnis  in  frayd  of 

^  his  creditors,  and  the  friend  break  truji  vfith  iimf,  this  Court 

D?iU  not  puniih  the  breach ;  yet  Grei^n  and  Cottrju.i.'s  cafe 

to  the  contrary  (firaus  non  eft  fallere  fallentemj.    Car/s  Rep.  x  8. 

.   O  o  4  2t  Hemy 


)\ 


Ah< 


1^  Henry  l^rl  of  Derby,  conveyed  certain  lands  in  tru/l  to  U* 
his  fervant  Jbr  payment  of  ms  dehts^  upon  mediation  of  an  end  of 
controverfies  between  the  daughters  of  F.  eldeft  fon  of  Henry^ 
and  W*  his  younger  fon,  now  earl.  Artieks  were  fet  down  that 
W*  Jbould  dtfchargi  ail  his  father's  debts,  whereupon  D*  convened 
the  leafes  to  W.  ^fhe  creditors  fued  D.  in  Chancery.  And  oidcr* 
ed  to  purfoe  their  remedy  againft  Earl  W.  Gary's  Rep.  34,  35. 
cites  Hill.  I  Jac. 

;•  A.  has  goods  in  the  hands  of  B.  and  mortgages  them  to  C* 

cer  the  go<Kis  had  been  fome  time  in  the  hands  of  B.,  R.  fold 
them.  Per  Finch.  Chan.  A.  by  the  mortgage  divefted  his  pro- 
perty, and  the  goods  became  C/s,  and  B.  became  truftee  fov  C 
and  C.  muft  anfwer  for  Ins  tru/lee  B.  ytthofold  the  goods  after  the 
mortgage.  2  Chan.  Cafes,  226.  Hill.  28  &  29  Car.  2.  Perkins  r. 
Avery,  Brown,  and  Baker. 

4*  Where  tnoo  ^crkns  JiveraUy  trufi  a  thirds  if  on^  of  the  two 
tnuft  lofe,  be  that  trujfed  mofi  mufi  be  the  hfer.  2  Chan.  Cafes>  76. 
Mich.  33  Car.  2.  Taulurier  v.  Ward* 

r.  Celty  que  truftyW^  a  bond  in  tie  name  of  tie  truftee.  The 
defendant  confefles  a  judgment,  and  to  prevent  execudon,  pays 
tie  money  to  tie  truftee^  who  gives  a  warrant  of  attorney  to  a  new 
attorney  to  acknowledge  fatisfa£lion  on  the  judgment,  which  was 
done.  Decreed^  per  commiffioners,  that  the  obligee  pay  the 
money  over  again  to  the  plaintiff,  with  full  cofts,  it  being  a 
Jraud  to  pay  the  money  to  the  truftee,  knowing  it  to  be  the 
plaintiff's^  and  the  naming  a  new  attorney  was  the  principal 
evidence  of  the  fraud,  and  diftance  of  Wales  from  London 
allowed  no  ezcufe.  2  Vem.  197.  pi*  18 1.  Mich.  1690.  Pritchard 
V.  langher* 

tf.  A*  and  B*  truftees  of  money^r  tiefoparate  ufe  of  a  fome 
tovertf  lend  it  to  C.  who  gives  bond  to  A.  and  B.  and  the  truft  is 
declared  in  the  condition.  The  fonne  keeps  tie  bond.  B.  received 
C  5'9  3  '^^''^y  ^^^  ^-  ^^^  ^^  fettling  their  account,  B.  gives  C.  a  rece^ 
for  tie  100/*  as  received  for  the  ufe  of  the  feme.  B.  becomes 
iafclvent*  Per  Ld.  Keeper,  the  payment  to  B.  (he  not  having 
the  bond)  is  not  a  good  payment,  a  Vem.  539.  pL  483.  Hill.  1 705.. 
Baldwin  v.  Billingfley.  ^ 

7.  If  cefty  que  truft  mortgages  lands y  and  there  is  a  drfeH  in  tie 
teial  conveyance,  (as  in  the  uic  principal  cafe  there  was  a  deitSt 
of  a  furrender,)  yet  that  (ball  be  fopplied  in  equity  j  for  if  after- 
wards the  truftee  could,  by  any  conveyance  by  him  made  of  >his 
legel  interefty  defeat  the  former  conveyance  of  the  cefty  que 
truft)  no  purchafer  can  be  fafe.  Arg,  G.  Equ.  R*  14*  Hill. 
7  Ann»  in  Chancery,  in  cafe  of  Ozwidi  v.  Plummer. 

8.  A  tefiator  appoints  B.  executor,  and  orders  certain  money  to 
he  lead  out  on  land  fecurity,  for  tie  ben^t  rfC.  The  executor  calls  in 
the  money,  and  therewith  purciafes  land,  which  he  fays  was  done 
in  pnrfuanee  of  the  will.  B.  £es,  net  leaving  affits  to  pay  his  own 
debts.  The  land  thus  purchafed  Ihall  be  for  the  ufe  ot  C.  ScL 
Cb.  Cafes  in  Ld,  King'$  Timci  57.  Trin.  1 1  Geo.  i.  Anon. 


(A.  a)    In  Cafes  where  a  Trufiec  is  to  convey.    How 

he  is  to  do  it,  and  to  whom. 

I.  ^H£  defendant  by  hi$  anfwer  confefleth  he  vnnjMtt  fur^ 
^  ehafir  in  iruti  with  the  jdatntiff 's  father^  to  them  two» 
and  to  the  heirs  of  the  plaintiffs s  father^  of  the  lands  in  queftion  | 
and  that  he  never  received  any  profits  thereof;  and  that  he 
ineant»  at  the  plaintiff's  fidl  age»  to  convey  the  lands  to  the  plain* 
tiff  and  his  heirs,  according  to  the  truft.  It  is  ordered  and  de- 
creed the  defendant  ihall  forthwith^  upon  notice  to  him  given, 
eonvey  his  eftate  in  the  lands  to  the  plaintiff  and  the  heir/  of  Us  hodj 
begotten^  nvithfuch  remainder  over^  as  in  the  lafi  vnll  and  teftament 
of  the  plaintiff  *s  father  is  expreffed^  at  the  cofts  of  the  plaintiC 
Vary's  Rep.  95,  96.  cites  20  Eliz*  Young  v*  Leigh. 

2.  If  .tenant  for  Me  and  remainder^man  in  tail  Join  in  a  bill 
againft  truftecy  the  Court  will  decree  the  truftee  to  convey  to  them^ 
or  to  whom  they  appoint,  and  pofliblv  he  may  pay  cofts  for  re- 
fufing  to  convey  and  putting  his  cefty  que  truft  to  the  charge 
of  an  unneceffary  fuit.  Arg,  2  Vem.  346.  in  cafe  of  Bowater 
V.  EUy. 

3*  Where  a  queftion  arifes  how  a  truft  ought  to  be  executed 
by  a  conveyance,  there  is  no  tetter  mle  than  to  obferve  and  follow 
nuhat  has  been  done  at  la%u  in  the  executing  conditions  that  are  matters 
executory,  and  to  be  performed  fo  far  as  the  cafe  will  admit  of  i 
per  Cowper  C.  2  Vem.  736.  pi.  644.  Hill*  1716.  in  cafe  of  New* 
comen  v.  Markham. 

4«  A.  devifed  land  to  a  company  in  truft  to  convey  to  B.  for  Clin«Pne. 
life,  remainder  to  his  firft,  &c.  fons  for  their  lives  fucceffively,  ^55-  V^*H^ 
and  fo  to  their  iffue  male  for  their  lives  only,  remainder  over.  eot6\ng^.mm 
Per  Cur.  An  attempt  to  make  a  perpetual  fucceffion  of  eftates  o.  Eqa. 
for  life  is  vain,   and  an  improvable  perpetuity »     However  the  s^','-^*^ 
truftees  ntufi  make  as  fhiB  a  fettlenuntas  may  be,  fo  that  the  per*  fi^'woi^ 
fons  in  being  are  to  be  made  only  tenants  for  life }  but  where  of  ciun. 
the  limitation  was  to  be  to  a  fon  not  in  being,  there  he  muft  be  ^^|]|^ 
made  tenant  in  tail  male.     2  Vem»  737.  pL  646.  Hill.  1716.  bribed  Ao« 
Humberfton  v.  Humberfton.  the  MS.  «r 

thacbook. 
I      ■     Wiin.*t  Rep.  531.  pi.  SS.  S.  C.  ftccordim^* 

(B.  a)     Truftec*     Favoured  or  indemnified.        [  5^0  ] 

I.  'T^RUSTEES  were  decreed  their  cofls  and  charges,  and  all  B«totlierw 
•*•    juft  allowances,  but  not  any  thing  for  their  care  and  pains  ^""^!|Li* 
in  managing  the  truft.    Fin.  R.  361.  Trin.  13  Car.  2«  How  v.  b^^^ee 
'Godfrey  and  White.  Cw*  Vcnu 

3i6.pLsss* 
Paich.  1685.  BoDidion  ▼•  Hockmeve.— »— -Troftce  demanded  2500I.  chirgei  tad  cxpencei  (at  na* 
iMging  a  truft  for  more  than  icyears^  in  which  time  he  bad  received  looool.  aad  paid  the  fiUBt  all 
away  to  crediton»  and  the  defendant  had  not  furcharged  the  plaintiff  6  d.  This  Coart  tookdiM  ts 
coofidcr  what  was  fit  to  be  aUowed  in  a  matter  of  tbit  oacore ;  and  having  confidered  that  the  ithatkmH 
wu  a  if icod  to  tba  fiuaily,  and  ujidcrtook  the  Uuil  at  their  great  importuflitj,  ha  baTins  a  coofidaallt 


cAatt  when  h«  undertook  tbe  truft,  and  eoofidering  the  ebttrgts  rffitrmyhig  the  «4ioie  cftafee,  itoSa^' 
•Dd  letting  the  famey  Itiokinr  after  tenantSf  adjuflieg  their  aceMKts,  calling  in  their  rente,  retMrnlmg  mamia 
10  crofi/ort,  and  treating  with  and  ftating  theirdebts,  and  procari«g  and  a|redttg  mJk  purchafen,  and  for 
Xffw  charges  i  and  for  keephig  iertrantt  and  horfei,  and  employ  tug  tthen  in  journey  i  to  Londcm  and  e3|e- 
where,  and  his  care  there,  (lying  fsom  home  a  bng^  timey)  was  of  c^nion  that  the  defendant  mi^ac 
well  deii^Tve  the  whole  1500 1.  yet  doth  allow  bat  »o6o  t.  which  the  fud  defendant  is  to  baTe*  %  Clua. 
Kep*  1589  X59.  31  Car.  z.  fo.  845.  Hetherfell  v.  Hales. 

Truftee  2*  Bill  hj  infant  legateee  by  her  guardian  againft  adminiftrator 

ought  not  durante  minoritate  of  an  executor,  for  a  legacy  and  deeds  to  be 
wliere  th«e  brought  into  Courty  &c.  the  ttwo  infants  being  coheirs.  Decreed 
is  no  default  accordingly;  but  fince  there  was  no  breach  of  truft,  the  admini£- 
inbim.  i%  trator  was crdfrei bh  cofis^  Fin*  R.  136.  Mich.  26 Car.  2.  Ma{^ 
^^^f^'    lctT.Pocock. 

Xt^er  Wrightj  Micb.  13  W.  3.  Anon* 

3.  A.  truftee  for  B*  did  at  the  reque/i  of  B,  agree  for  a  leafo  ^f 
a  houfe  for  2 1  years,  and  articled  for  it  Decreed  that  A.  per- 
fbmo  the  agreement.  On  a  bill  hereupon  brought  by  A.  againft 
B.  and  the  lefTor,  fetting  forth  that  the  lefTor  was  willisg  to 
accept  B.  for  his  tenant.  Decreed  that  B.  accept  a  leafe^  and 
fign  a  counter-party  pay  arrears  and  damages  to  leflbr,  indemnify 
A*  againft  the  former  decree,  and  reimburfe  his  charges,  &c« 
Fin.  K.  224.  Trin.  27  Car.  2.  Doegood  v.  Allen  and  Robinfoo. 

4.  A.  was  indebted  to  B.  and  B.  having  intruded  J.  S.  to  fue 
A.  for  the  debt,  A.  depojited  100  /.  in  the  bands  of  J.S.  to  pay  B. 
what  upon  account  Jhamld  appear  due  to  B,  from  A.  and  to  return  tbe 
overplus^  and  J.  5.  gave  a  bond  to  A.  for  that  purpofe.  A.  died 
before  die  account  was  fettled.  The  adminiftrator^of  A.-fued 
J.  S.  upon  the  bond,  and  B.  fued  J.  S.  for  the  looL  Upoa 
a  bill  by  J.  S.  to  know  whom  to  pay  tbe  money  tOy  he  beinjg  willing  to 
pay  it  to  whom  it  belonged,  and  for  that  purpofe  paid  it  into 
Court  \  and  great  accounts  being  urged  to  have  been  between  A* 
and  B.  an  account  was  decreed  as  to  A.  and  B.  But  J.  S.  to 
have  his  cofis^  he  having  behaved  wdl,  and  the  bond  to  be  de^ 
Uvered  uj^  Fin.  R.  25  8r  Trin.  ^8  Car.  2.  Hackett  v.  Webb 
and  Willey. 

5*  Truftee's  houfe  was  robbed  of  money,  part  of  which  was  re- 
ceived by  him  for  an  infant,  for  whom  he  was  truftee.  The  rob* 
bery  was  proved.  He  was  allowed  the  money  of  the  infaat's,  which 
was  proved  only  by  the  truftee's  own  oath.  And  per  Finch  C. 
he  was  only  to  keep  it  as  his  own.  2  Chan.  Cafes,  2.  Hiil. 
30  &  3 1  Car.  2.  JVIorley  v.  Morley. 

6.  Truftee  being  fued  obtained  a  difmiiBonj  and  had  co/h  paid 
him  as  of  courfc,  but  were  (hort  of  his  real  cofts,  yet  in  -occmnt 
between  truftee  and  cefly  que  truft^  he  fhall  be  allowed  all  neceflary 
and  true  cofts.  2  Chan.  Cafes,  138.  Hill.  34  &  35  Car.  2.  Amand 
v.  Bradburne. 
J^  521  ]  7-  Truftecs  relying  upon  a  difmiffionftgned  and  enrolled  for  their 
'  indemnity  in  paying  money,  fhall  thereby  be  indemnified,  a  Chan. 
Rep.  410.  2  Jac.  2.  Kcttleby  v.  Lamb.^ 

8.  Where  the  words  of  a  will  are  dubious^  truftees  a&ing  under 
it  are  favoured,  and  the  Court  will  not  decree  it  a  breach  of  truft i 


is  wKere  money  was  derifcd'to  be  laid  out  in  land^  and.  fetded  on 
the  children  of  J.  S.  and  the  truftees  lay  out  the  money  in  a  puk^ 
-chafCf  and  (ettle  it  on  p.  and  D.  the  a  furviving  children  of  J«  S, 
and  their  heirs ;  and  one  of  whom  had  iiTue  afterwards,  and  died, 
the  Court  obfenred  that  here  was  nothing  in  the  will  to  diie£t 
them,  otherwife.  3  Chan.  Rep*  214.  F^ch.  i688.  Sanders  ▼, 
Ballard. 

9.  No  truftee  was  ever  yet  blamed  for  doing  wthautfuk  what 
this  Court  by  a  fuit  would  have  compelled  him  to  have  done* 
See  Vern.  Rep.  346.  pi.  318.  HilL  1697.  in  cafe  of  Bowater  t« 
Elly. 

I  o.  Cejh  que  trujt  of  Eaft^IndiaJtoch  and  bond  being  beyond  fca, 
drew  a  bill  on  trujicey  and  promifed  to  fend  efFe^is  to  pay  it  withaL 
Defendant  the  truitee  accepts  the  bill,  and  before  the  day  of 
payment  tlie  plaintiff  cefty  que  truft  fails.  Defendant  fold  fioch 
pnd  bond  at  the  then  current  price,  to  raife  money  to  pay  the  bill; 
but  the  price  was  then  very  low,  and  the  flock  alone  would  raife 
Pioney  enough  to  pay  the  bill,  rer  Lord  Wright,  the  want  of  efie^s 
was  fufficicnt  to  juftify  the  fale  without  orders,  for  fo  much  as 
was  necefHiry  to  pay  the  bill.  But  fmce  the  (lock  alone  was 
fufficient,  the  defendant  muft  anfwer  the  value  of  the  bond  as  it  was 
when  plaintjjF  direSled  it  to  be  fold  when  the  price  was  much  ad- 
vanced. Chan.  Free.  205.  p).  167.  Mich.  1702*  HenriquesT. 
Franchife. 

11.  If  on  a  bill  to  call  a  truftee  to  account ^  he  by  anfwer  fub- 
mits  readily  to  it,  though  he  be  found  in  debt,  yet  he  fliall  pay 

inter efl  for  the  balance  from  the  time  g/'the  account  liquidated  only, 
and  no  cofts,  if  he  has  not  mi/hehaveds  but  if  he  pretends  the  ef- 
tate  to  be  indebted  to  him,  and  \%  found  in  arrear^  he  {hall  pay  in- 
terell  from  the  time  of  the  bill  and  cofts,  as  the  plaintiff  muft 
have  done  if  he  had  been  found  indebted  to  him;  per  Ld.  Wright. 
Ch.  Free,  254.  pi.  206.  Hill.  1705.  Parrot  v.  Treby. 

12.  A.  and  B.  being  joint^merchanU^  have  goods  jointly 
between  them  ;  A.  delivers  the  whole  to  C  in  trufifor  his  executors ^ 
and  dies,  and  C.  delivers  them  to  the  executors  accordingly ;  B. 
asfurvivory  brings  trover  againjl  C.  The  Court  held  that  there  is 
no  furvivor  in  merchandize,  but  an  account  given  by  the  ftatute  ; 
and  C.  having  performed  his  truft  is  difcharged,  fo  tnat  the  adtiou 
(hould  be  brought  againft  the  executor.  11  Mod.  223.  pL  17. 
Fafch.  8  Ann.  B.  R.  Anon. 

13.  A.  truflee  of  an  efate  was  at  great  charges  relating  thereto. 
Afterwards  the  cefly  que  truft  qffigned  his  interef  to  C  A.  brought 
a  bill  againft  C.  to  be  rcimburfed,  and  C.  brought  a  crofs-bill  to 
have  a  conveyance.  Ld.  Chanc.  Macclesfield  decteed  that  C. 
can  be  in  no  better  cafe  than  he  under  whom  he  claims  ;  and 
therefore  as  equity  would  not  affift  the  one,  fo  neither  will  it  the 
other,  without  paying  A/s  charges  in  relation  to  the  truft.  Wms.'a 
Rep.  780.  Hill.  1 721.    Trott  v.  Dawfon. 

14.  If  a  truftee  does  an-  aB  to  avoid  a  hazard  to  which  be  may  bi 
otherwife  liable,  and  the  cefty  que  truft  docs  not  give  or  offer  him 
fecurity  to  iudemnify  him,  he  is  juftifiable  in  fo  doing.    See 

2  Wms.'4 


:5%|  t  CruS. 

2  Woi8.'s  Rep.  4SS.  hj  Ld.  Chaiic.  King.    Pafch.  1728.  BaHb 
▼•  Hyham. 

15.  It  is  a  rule,  that  the  cefiy  que  trufi  6ugbi  to  fave  the  irufhe 
harmkfs  as  to  all  damages  relating  to  u)e  truftt  and  it  is  within 
the  leafon  of  that  rule,  that  where  the  trujlee  has  honeftly  and 
fairly,  without  any  poffibility  of  being  a  gainer^  Lnd  down  moneo^ 
hf  which  eejlj  que  trtift  is  difcharged  from\axig  liable  for  a  wi/Uy 
greater  fum  lent,  or  from  a  plain  and  great  hazard  rf  being  Jo,  chic 
trullee  ought  to  be  repaid;  per  Lord  Chanc.  King.  zWms/s 
Rep.  455.  Pafch.  1728.  Balfh  v.  Hyham. 

[  522  ]  (G.  a)   Truftee.    In  what  Cafes  obliged  to  join  in  Qm^ 

veyance  witb^  or  to^  Cefiy  que  Trtifi. 

i^  JpEOFFEES  trufted  Ar  /£/ good  of  a  w^e,  were  compelled 
'^  to  join  in  a  fale  of  lands.  Toth.  168.  cites  Hill.  263  C^. 
Ayre  ▼•  Jennings. 
Soto/rr-  2.  The  time  for  the  trufiees  to  fill  lands  being  elapfed,  Co  that 
J^^^'-f'  they  have  no  power  to  execute  mt  truft ;  yet  decreed  the  truftees 
]0i.«5^.  to  proceed  with  the  fale  notwithftanding.  Chan.  Rep.  183. 
2.  Moieiy    12  Car,  2.  Witchcott  V.  Zouch. 

v.M*fieij.        j^  j^  s.  by  a  marriage  fettlement  was  tenant  for  99  jears  if  he 
fliottld  fb  long  live,  witn  remainder  to  truftees  and  their  l>eirs  during 
his  life,  to  fupport  contingent  remainders,  with  remainder  to  his 
Jlrjl  and  every  other  fon  fuccejjively  in  tail  male^  remainder  to  truftees 
for  500  years  in  truft  to  raife  portions  for  daughters^  if  there  were 
mtjfui  male^  or  that  fuch  ifiue  male  died  widiout  iflue  before  21 ; 
J.  D.  had  iflue  a  fon,  and  being  of  age  and  about  to  many,  he 
and  his  father  bring  a  bill  to  have  the  truftees  join  in  making  an 
cftate,  in  order  to  fuffer  a  common  recovery,  tliat  he  might  be 
enabled  to  make  a  fettlement  on  his  marriage ,  and  it  was  urged^ 
that  the  truftees  were  only  truftees  for  the  fon,  and  ought  to  ex- 
ecute eftates  as  he  (hould  dired,  he  having  the  inheritaince  in 
him,  and  that  the  end  of  the  truft  was  to  hinder  the  father  from 
defeating  the  fon  of  the  eftate.      On  the  other  fide  it  was 
urged,  that  thefe  truftees  were  not  only  truftees  for  the  eldeft  fon> 
but  were  defigned  as  a  guard  to  the  whole  fettlement;  that  die 
mother  being  living  there  might  be  other  children,  and  for  the 
truftees  to  join  would  be  a  breach  of  truft,  and  if  there  fhould  be 
daughters,  they  would  by  this  means  be  entirely  ftripped  of  their 
portions ;  and  though  the  term  for  raifing  them  was  unfldlfully 
drawn,  in  putting  it  behind  the  eftate  tau  to  the  fons,  yet  this 
Court  had  fet  it  fometimes  before  thofe  eftates.    There  being  a 
daughter  in  this  cafe  my  Ld.  Harcourt  direded,  upon  giving  fi^ 
curity  for  the  daughter's  portion,  that  the  truftees  fhould  join  in  a 
recovery.   Abr.  £qu.  Cafes,  386.  Trin,  ix  Ann.  between  Frewin 
V.  Charleton. 
S.  C.  clte4       4.  On  the  marriage  of  A.  with  M.  lands  were  fetded  w  A^ftr 
iS^tl^.  99  years,  if  he  ftiould  fo  long  live,  remainder  to  truftees  during 
c4  by'Ld.     ^  life,  remainder  to  thefirjl,  ^c.fon  of  that  marriage  in  tail  male 

fttccei&vety^ 


foccefliTdf,  Ttmatnder  to  th^firfty  isfc^  fin  tf  any  other  marru^i^  0>jit> 
remainder  over.    They  had  «  fon  who  U  living,  but  M.  is  dead,  jjy^^ 
The  truftees  ate  likewife  dead.    .A*  and  his  fon,  now  of  age^  MUtCkH 
()ring  a  bill  againft  the  heir  of  the  furviving  tniftee,  an  infant^  *  Wmi.ii 
that  he  mzjjoin  in  making  a  tenant  to  tbepradpe^  in  order  to  fufier  iS^ntH 
a  common  recovery  for  the  making  a  fettlement  on  the  fon'g  lacaftof 
marriage.    Lord  C.  Parker  referred  it  to  the  Mafter  to  ftate»  {|{*^^ 
whether  it  was  for  the  good  of  the  family,  who  reported  that  it  s!  cfcM 
was,  and  that  a  new  fettlement  was  neceflary,  and  that  it  could  Arf.'aii4L^ 
not  be  without.a  recovery.    And  his  lordihip  faid  that  truftees  ^^'^^^ 
not  joining  in  fuch  cafe^  might  be  greatly  mifchievous  to  a  family  |j„^*^  xm 
for  whofe^  benefit  the  new  intended  fettlement  plainly  is ;  for  cmm  Mm 
ifaereby  the  fon  is  only  to  be  tenant  in  life  inftead  of  tenant  in  ^"^^^^^ 
tail,  which  may  preferve  the  eftate  longer  in  the  family  %  and  M«  S,^  ^^ 
being  dead,  there  is  an  end  of  the  contingent  remainders  by  that  ai^tiiedt* 
marriage ;  and  as  to  any  remainders  by  another  marriage,  no  re-  5^"*  ^ 
nsainder,  not  in  efle,  ought  to  be  fo  much  regarded  as  this  re-  join  »  dbb 
mainder  in  tail  aAually  vefted  in  the  fon  \  and  ordered  the  heir  cafe,  wis «» 
of  the  truftee  to  join,  and  the  mafter  to  *  direft  a  prope/  con-  ^^^^ 
Tcyance.    Wms.*s  Rep.  536.  Trin.  17 19.  Winnington  v,  Foley.  ^^^  % 

Wiiis.*iRcpu 
3So.  Mich.  1716.  ■  But  the  principal  cafe  there,  beiog  •  fetdemeat  with  like  limitarinnt,  and 

A*  had  1  fona  C.  and  D.<«»A.  btnhi^  w^rtgagtd  the  frtmfftt,  it  wd  C.  cwvmanted  t^fiifftr  s.  rt^irotn^ 
4tid  /•  pnnurt  tbejMnfktmg  trmfitt  tojwu  Bat  the  truftee  fefbiiiig  to  join  in  makiQg  a  lenaat  to  tat 
•necipcy  the  mortptgee  prayed  a  fpccific  Mrfbimance»  and  that  the  truftee  mi^t  he  compeUed  to 
loin,  who  fvbmitted  to  dio  aa  the  Court  ftiould  direft.  Bot  the  youoger  Ion  D.  lefafing  to  cmkax^ 
lord  C.  King  £dd  that  then  he  would  not  takeaway  any  aan^arighty  and  To  would  not  decree  the  truftee 
to  join*    %  Wnit.*t  Rep.  379.  Mich*  17*6*  Townfend  ▼•  Lawton  and  Montague.  Set.  Cafes  ia 

Chan,  in  Lord  King's  Tlme»  71.  S*  C.  Lord  Chancellor  faid,  that  in  WiMMiKtOTON^t  cafe  it  vras  done 
on  account  of  marriag^  and  to  re-fettk  the  eftate  in  the  fiune  manner^  which  he  would  alfo  do )  but 
thitia  for  an  alieoation»  fo  on  ^te  difterent  foundatiooa  {  that  he  would  not  take  nway  the  itoiaiiider* 
suuB*a  choice^  hut  let  the  truftee  do  it,  or  let  it  alone. 

J*  Cefij  que  trujt  in  tail  by  deyife  of  lands  charged  with  annuities, 
brought  a  bill  to  compel  the  truftees  to  join  in  a  recovery*  This 
wa9  faid  to  be  an  idle  prayer,  for  that  a  devife  to  an  ufe  is  as 
much  an  ufe  executed  as  any  odier  conveyance  to  an  ufe.  Lord' 
C*  Macclesfield  faid,  that  if  this  be  a  doubt,  it  is  reafonable  that 
the  truftees  (hould  be  decreed  to  convey ;  and  if  thev  have  no 
legal  eftate  it  will  not  hurt  them ;  and  fo  far  the  bill  ieems  pro- 
per, that  as  the  plaintiff  has  a  right  to  the  eftate  tail  in  the  trufty 
fo  the  trufiees  Jhould  convey  an  eftate  tail  in  the  lands,  and  then  ho 
may  fuffer  a  recovery  ^  but  if  any  of  the  annuities  areflUlfubJiJling^ 
he  did  not  think  that  without  the  confent  of  the  annuities,  the  legal 
eftate  can  be  forced  out  of  the  truftees  who  are  intrufted  as  well 
for  them  for  their  annuities,  as  for  the  plaintiff  in  refpe£l  to  the 
Tefidue  of  the  profits  of  the  lands*  2  Wms/s  Rep.  134.  Pafch* 
l^^'i*  Cartaret  V.  Cartaret. 


j35  CniC' 

*»(K.t).  (D.  a)     Truftee.     Accountable.     How  faft 

If  A.  beiir-  f.   wj?  a  tHiftcc  Itts  out  ptoney  to  fuppofid  able  mm,  (thon^  thef 

Sfit^'of  f^^^O  ^^  **^'  '^^  ^  charged  for  more  than  he  rcceifcd, 

B.  tgli^u    Toth*  233.  cites  1.3  Car.  Carcw  v«  Pcnitton  and  Hales. 

mutf  and  A* 

ttnds  it  to  one  who  pafTes  for  a  fubftancial  al/e  man  at  that  tlmtf  and  takes  a  rtmfomhit  fecmrity  for  it«  • 
fcis  bond,  &c.  and  after  rhe  other  becomes  inTolyent,  A.  ft  all  net  be  charged  j  per  Holt  Ch«  /•  at  ai# 
^us  at  Guildhall,     la  Mod.  509,  Pafch.  13  W.  f*  AnoA. 

But  iee e  2.  Truftees  for  prefer\ing  contingent  renunndersy  are  not  punlHied 

mtia  per  j,^  equity  though  they  break  their  trufts  and  deftroy  them  ;  per 
"v^/iRep.  PoUexfen.  Arg.  Pollex.  250.  in  the  Duke  of  Norfolk's  caie. 

6h*  6169  6  r  7*  Mich.  1 7  3a*  in  cafe  of  Maofell  y.  MaofdL 

•  3*  If  a  truftee,  who  is  a  near  relation,  appliet  more  tbmn  tie  m^ 
ierejt  of  the  child^s  portion  in  its  maintenance  and  education^  he  ftall 
not  be  allowed  it,  unlefs  it  be  one  fum  paid  plainly  for  the  bene* 
fit  of  the  child,  fuch  as  to  pat  him  out  apprentice*  Freem*  Hep. 
78.  pi.  85.  Mich.  168 1*  Swinnock  v.  Crifp. 

4*  Truftee  1/  onfy  to  be  charged  with  fo  much  as  he  receives^  and 
(hall not  ftand  charged  for  the  receipts  of  others;  per  Fhich.  C 
Vem,  44/ pK  43*  Pafch.  1682.  in  the  cafe  of  Man  v.  Ballet, 
r  5^4  1       5*  '^^^'^^c  ^^  ^^^  ^c  charged  with  ifnaglndty  values^  but  only 
Bttthe  Aaii  as  a  bailiff.    Vem.  144.  pL  138.  Hill.  16^2.  Palmer  v.  Jones. 

ke  charged 

la  eafe  rf'/yfint  wtgligmce  with  more  thaa  he  recnved,  but  then  the  proof  muft  be  itry  ftioag  ;  per  Ld. 
Morth.    Vern.  X44.  citea  the  cafe  o£  HoUii  ?.  Montague.  S.  P.  Fin.  R.  S8.  HiO.  %$  Ctt.  a.  ii 

the  cafe  of  Bells  ▼.  Bella. 

And  by  Ld.  (J.  Where  a  truftee  or  executor  males  interejl,  they  ftall  beac- 
Sft«  em-*  countable  for  it,  though  ngt  empowered  or  dire£ied  to  pbce  out 
powered  to*  at  intereft ;  per  Ld.  Ke«per«  %  Vern.  548.  pL  498.  Pafchl  i  ^064 
fotmonqr    Lcc  V.  Leci 

Co  interefty 

lets  the  monej  lie  by  him,  he  ihaU  be  accottntable  for  inttereft.   ]o  Mod.  zi.  Pafch.  so  An.  m  CanA 

In  the  cafe  of  Brown  v.  Utton. 

8.  C.  But  ^.  The  mafter  ofajhip  goes  a  trading  voyage  and  dies,  the  fucetf» 

that  to  re-  yj^  opens  publicly  the  effefts  of  the  deceafcd,  and  then  fends  1 

the  d^d-  letter  inclofed  with  a  bond  to  the  widow,  to  be  anfwerable  for  in^* 

ant  for  bit  tcrcft  at  the  rate  of  refpondentia  bonds ;  it  was  decreed  by  Har- 

^witMt*  ^^^^  ^*  Keeper,  that  the  fucceffor  was  a  truftee,  and  fliould  be 

^  wutfitr  anfwerable  for  what  he  adnially  made  of  the  money,  deda£ting 

fmlifettUa  reafonable  allowance  for  labour  and  fltiH ;  and  he  fecmed  of  opi- 

^bL^ui  "^^"'  **^  ^  *  truftee  fliould  trade  with  the  money,  he  Ihould  be 

and  trouble  accountable  not  for  interefl  only,  but  likewife  for  the  profits  of  the  trait, 

in  the  ma-  and  that  at  his  own  peril,  becaufe  he  a£led  of  his  own  head, 

3J«M»f  "imd  without  applying  to  the  Court  of  Chancery  for  dire^on  in  dif- 

in  the  mean  pofing  of  the  moiiey.     10  Mod.  20.  Pafch.  10  Annae  in  Cane. 

time  cofts  Brown  V.  Litton. 

to  be  re- 

(erred.     Wm».'i  Rep*  140*  14^*  Pafch.  1711.  S.  C» 

S.  A, 


8.  A.  bought  ffoLJloci^  and  bad  it  transferred  to  S.  The  S.  1^ 
ftock  riGng,  A,  dtftred  B.  to  transfer  to  him  tlic  truft  flock.  B^ 
transfers  500A  mndprormfed  to  be  accountahU  for  the  rcfty  but  defired 
A*  not  to  infift  upon  the  transfer  of  the  refidue  at  that  time,  and 
alfo  advifed  A.  not  to  part  with  the  500 L  fuppofing  ftock  would 
rife.  A.  did  not  fell  the  500L  ftock.  B.  mortgaged  loooL  ftock 
to  the  S.  S.  Company^  and  then  fold  out  the  ftock  which  he  had 
in  his  own  name  except  80I.  but  had  ftill  other  ftock  in  aAOtlser'f 
name.  The  price  of  flock  fallings  A.  brought  a  bill  for  the  ralite 
of  the  ftock  when  fold  by  d.  or  at  the  time  when  he  requefted  B; 
to  transfer.  But  decreed  per  Parker  C  that  B.  was  accountabU 
to  A.  only  for  flock  and  dividends^  and  he  would  take  it  that  the 
490 1.  ftock  was  part  of  loool.  ftock  mortgaged  to  the  company. 
10  Mod.  499*  Trin.  8  Geo.  i.  in  Cane.  I«-Croy  v.  Eaftman.  ' 

9.  A.  feifed  in  fee  demifed  for  500  years  to  B.  C  and  D.  im 
truft  to  pay  debts^  dnd  for  a  charity.  B»  purchafed  the  reverfum  of 
A!s  heir  at  law,  and  vnth  confent.of  C  cut  down  a  lafg/t  quantity 
cf  timbers  the  demife  was  not  without  impeachment  of  wali^ 
lid.  C.  King  held  d\is  confent  of  B.  to  be  a  breach  of  truft.  And 
after  upon  the  Court's  propofing  it,  a  fum  of  money  was  agreed 
to  be  paid  to  the  charity,  and  fo  the  matter  was  Compromifed. 
a  Wms.'s  Rep.  397.  Mich.  1726.  Bays  v.  Bird. 

10.  Lands  were  devtfed  to  J.  S*  and  W.  5.  and  their  heirs  in  truft  Cafes  \n 

to  the  ufe  rfA.  his  fifter  for  Itfe^  remainder  to  J.  S.  and  W.  &  JJ*"*?^  ^ 
and  their  heirs  during  A's  life  tofupporty  tf^c.  remainder  to  the  ufe  xiJne,  X5»* 
of  the  firfty  £5*r.  fons  of  A.  in  tail  male^  remainder  to  B*  in  fee.-  Trin.eceo. 
A.  married  B.  and  they  about  a  fortnight  before  the  birth  of  a  *•  |:^'  ■*• 
fon,  in  conjun£lion  with  J.  S.  and  W.  S.  the  tt^ees  made  a  con-  ^cre^thM 
veyance  contingent,  by  which  the  remainder  was  deftroyed,  and  Unot  a  por« 
the  fee  limited  to  B.    A  fon  is  bom  and  named  C.  then  B.  died,  ^^^^* 
and  then  A.  died ;  C.  brought  his  bill  and  was  relieved  by  Ld.  (X  cotUi^n* 
King,  affifted  by  Raymond  Ch.  J.  and  Reynold's  *  Ch.  B.     And  cion  withovt 
they  held,  that  had  the  premifes  been  conveved  to  afiranger  without  ^1^}^ 
notice^  and  for  a  valuable  conlideratumi  fuch  purchafor  muft  have  ^fecon- 
held  the  lands  cfifcharged  of  the  truft,  and  C.  have  taken  his  re«-  veyedt»dbe 
medy  againft  the  truftees  only,  who  would  iave  been  decreed  to  pur^  ^j?"  "^*'* 
chafe  land  with  their  o^vn  money  equal  in  vadue  to  the  lands  fold,  and     ^  5^5  J 
to  hold  them  upon  the  fame  tnifts  and  limitations  as  they  held 
thofe  fold  bv  them.   2  Wms.'s  Rep.  61  o.  613.  Mich.  1732*  Man- 
fell  V.  Manlell. 

(E.  a)  Accountable,  where  befahjiitutes  an  Attorneys 

I.  'tl^HERE  truftee  gave  authority  to  the  fervant  of  cefly  qut 
^^  truft  to  receive  the  rents  a^d  profits,  who  afterwards 
promifed  not  to  charge  the  adminiftratbr  of  truftee  with  any  mo- 
nies fo  received,  this  Court  would  not  charge  her.  Fin.  R*  5. 
Mich.  25  Car.  2.  Bedel  V.  Bedel, 

2.  Where  a  truft  i$  put  in  one  perfon,  and  another  whofe  in- 
tereft  is  emrufted  to  lum  is  damnified  by  the  negleSt  of  fuch  as 

that^ 


ib2t  pcdon  employs  In  the  difcbarge  of  that  truft,  he  fiiall 
fwer  for  it  to  the  party  damnified;  per  HoItCh*  J.     izMbd. 
490.  Pafch.  13  W.  3.  in  cafe  of  Lane  t.  Cotton. 

3*  If  one  dev^  to  tmftces,  and  by  exprefs  chufe  therein  pves 
Attn  power  to  appoint  agents  to  manage  the  land,  and  they  efptint 
me  then  folvent^  and  good,  though  after  he  prove  infolrent>  they 
fhall  not  anfwer  for  him ;  fecus  if  he  were  not  folvent  at  the 
time  at  which  he  was  nominated.  But  if  there  were  no  fucb  dE- 
reBion  or  power  in  the  will,  the  truftees  are  bound  to  anOver  for 
her  agents  at  all  events ;  per  Ld.  Keeper  Wright,  iz  Mod.  ^6^ 
Mich.  13  W.  3.  Anon. 

4.  &  in  cafe  of  monejto  be  laid  out  ai  tntere/tg  per  Ld« Keeper 
Wright.    1 2  Mod.  560.  Mich*  13  W.  3.  Anon. 

J!15)''A*  (Ft  a)    Breach  oi  TtVilL    What. 

I.    A  Man  was  enfeofed  to  the  ufe  rfa  woman  fJe^  which  taketh 

^^  an  hufband ;  they  both  fell  the  land  to  B.  who  pays  the 
money  to  his  wife,  and  fie  and  her  hu/band  pray  the  feoffee  to  make 
ejlate  to  B.  Afterwards  her  hufband  dies.  Now  by  the  Chan- 
cellor and  all  the  Juftices,  flie  Ihall  have  aid  againft  the  firft 
feoffee  by  fubpcena,  to  fatisfy  her  for  the  land  i  and  if  the  2d 
feoffee  were  conufant»  a  fubpoena  (ball  be  againft  him  for  the 
land  i  for  all  that  the  wife  did  dupine  the  coverture,  (as  they  (aid,) 
fiall  be  taken  to  be  done  for  fear  (fthe  hufband.  Gary's  Rep.  1 8^  ij^ 
cites  7  E.  4.  14.  Subpoena,  Fitzh.  6. 

2.  If  a  truftee  compounds  a  debt  with  cortfent  of  cefty  que  truftf 
diis  is  no  breach  of  truft.  Fin.  R.  58.  Hill.  25  Car.  2.  Ncw« 
man  v.  Jones  and  Trefilian,  &  al\ 

3*  Where  there  are  4  truftees  to  grant  leafes,  and  a  leafe  Is  made 
by  authority  of -^  only^  it  is  a  breach  of  truft,  and  fuch  l^flee  can 
luve  no  rehef  in  equity.  2  Chan.  Cafesj  202.  Mich.  26  Car.  2. 
Rothwell  V.  Hufiey. 
r  5^^  1  4«>  -A  truftee  may  and  ought  to  produce  writings^  &c.  but  they 
cannot  rule  him  to  do  it  in  B.  R.  per  Hale.  Ch.  J.  Vent.  197. 
Pafch.  24  Car.  %.  B.  R.  in  cafe  of  Sir  S.  Jones  v.  Lady  Man- 
chefter. 

5*  Nothing  is  more  common  than,  where  an  eftate  is  limited 
to  hu/band  and  wife  for  life^  remainder  to  trtifees  for  preferving 
contingent  remainders,  then  to  the  I,  2,  is^c»  Jon,  for  the  truftees 
to  convey  to  the  tenants  for  life,  there  being  no  child,  nor  likelihood  ^ 
Mldrens  and  if  it  be  for  the  good  of  the  family,  this  was^nctcr  ac- 
counted a  breach  of  truft.  Sic  didium  fuit.  Skin.  78.  Mich. 
34  Car.  2.  B.  R.  in  cafe  of  Lady  Stafford  v.  Luellin. 

6.  A  commijffary  releafed  the  adminijtration-bond^  after  it  was  put 
in  fuit  at  law,  and  iflue  joined  \  fo  that  the  defendant  pleaded 
this  releafe  puis  darrein  continuance.  It  was  inCfted,  that  if  it 
was  in  the  commiflary's  power  to  releafe  this  bond,  the  ftatute 
would  be  of  no  force.  And  per  Powell  J.  the  doAor  has  not 
done  M^ell  in  giving  this  releafe,  and  it  is  a  breach  of  truft. 

Quaere 


» 

Qtitere  iquld  inde  TtniN    Holt's  Rep.  d6o.  Hill.  7  Ann.  Batlcr. 
vTllammond. 

7.  A.  conveyed  to  the  ufe  of  himfelf  fir  99  yars^  j^  he  fo  long  2Veni.754. 
live,  remainder  to  trttftees  and  their  leirs,  during  his  H/e,  £5*r.  re-  ^'^'^ 
mainder  %o  the  ufe  of  the  heirs  of  his  tody,  remainder  to  himfelf  in  eli«  v. 

fee*— A',  has  a  fons,  B*  &  C.  and.-^*  and  the  trufiees^  and  B,  the  OsnnKv, 
eldeft  fon)  when  of  age,  joined  in  a  feoffment  and  fine  to  J*  S,  in  ^u^^,^ 
fee,  by  way  of  mortgage.    B.  died  without  iflue»    Lord  C.  Cow-  «  afimaU 
per  held  this  to  be  plainly  a  contingent  remainder^  being  limited  f^ofiient, 
to  the  heirs  of  the  body  of  A.  and  that  it  is  deftroyed  by  the  join-  !J^^^ 
ing  of  the  truftees  who  had  the  freehold*     He  faid,  that  had  the  whom  th« 
remainder  been  limited  to  the  eldefl  fon  in  taily  his  joining  would  e^"*  uil 
prevent  a  breach  of  truft  j  but  in  this  cafe  A.  cannot  have  an  ^J^^^  "* 
heir  of  his  body  during  his  life ;  fo  that  B/s  joining  is  not  fo  ma-  though  them 
terial  here.     And  yet  he  thought  it  hard,  that  when  the  heir  ap-  '^  * ""«"' 
parent  joins  it  (hould  be  a  breach  of  truft,  as  the  limitation  is  (^f he^fo^ng 
here  \  but  that  this  limitation  was  to  carry  the  fettlement  as  far  as  live)  of  the 
might  be,  and  the  truftees  appointed  to  preferve  ought  not  to  de-  Pjcmifes, 
ftroy  the  remainder.     But  a  bill  being  brought  by  C.  in  A.'s  life-  vcms^hit 
time,  to  fet  afide  the  mortgage,  his  lordfliip  thought  it  untimely,  poireffioo^  ic 
and  that  he  had  no  right  then  to  bring  it ;  for  he  neither  was,  '* "®  *"^*^^ 
nor  poilibly  ever  might  be  the  heir  of  A.  his  father,  unlefs  he  fur-  uiey"  ic 
vives  A.  which  was  uncertain.    Wms.'s  Rep.  387.  Mich,  17 17-  txuftecs 
Elfe  V.  Ofborn,  P?^*^y  ^^'^ 

the  teaanC 
So  tail,  and  to  prdcrre  his  eftate,  and  not  to  ftand  m  oppofidon  to  him,  for  the  fake  of  thofe  that  are  to 
come  after  him  \  per  Cowper  C 

The  report  of  this  cafe  is  not  fattafa^lory  $  for  it  cannot  be  faid  that  the  eldeft  fon,  where  ths 
temainder  is  limited  to  the  heirs  of  the  body  of  the  hulband  by  the  wife»  can,  during  the  lifo 
of  thehalband,  hare  any  eftate  vefted  in  him  in  equity,  more  than  he  has  at  law;  for.  nemo  eft 
haeies  Tiventis.  Per  Cur.  a  Wms.*8  Rep.  615.  Mich.  1732.  in  cafe  of  Manfeil  v.  ManiciA.  ■  ■ 
The  editor  adds  a  note,  that  this  particular  ca(b  was  obferved  only  by  Ld.  Raymond.     Ibid. 

8.  A  term  was  created  by  marriagc-fcttlement  for  raifing  3000/. 
fir  daughters  portions,  payable  at  1^,  or  marriage  i  in  default  ofiffue 
mak,  with  a  power  to  the  father,  with  confent  of  the  trufiees,  to 
revoke  all  the  ufes.  The  wiSfe  died,  leaving  a  daughter,  her  only 
child.  The  daughter  married.  A  bill  was  brought  by  the 
daughter  and  her  huiband  againft  the  father,  for  raifing  the  3000]. 
and  it  was  infilled,  that  it  would  be  a  breach  of  trull  in  the  truf- 
tees to  join  in  fuch  revocation.  But  Lord  C.  Macclesfield  thought 
it  might  only  1>e  juflifiable,  but  commendable  in  them,  under  fame 
meumflanceSy  to  confent  to  fuch  revocation ;  as  if  the  daughter 
fhottld  be  drawn  in  to  marxy  fome  unworthy  man,  who  fhouid  ufe 
her  in  a  moft  barbarous  manner,  and  ihe  fhouid  afterwards  die 
without  iflue,  upon  which  the  hufband  (hould  fue  for  the  portion  j 

fo  if  fhe  ihotdd  leave  children,  the  traftces  might  reaibnably  con-  [  527  } 
fent  to  carry  the  portion  from  fuch  hufband  to  the  children. 
aWm8.'s  Rep.  93.  loa.  Hiil.  1722.  Rerefby  v.  Newland. 

9.  When  all  the  remainders  are  vejled  remainders  in  tail,  the 
trufiees  may  join  in  mating  a  tenant  to  the  pracipe^  in  order  to  the 
funering  a  common  recovery.  But  if  any  remainder  is  in  contin^ 
gency,  the  trufiees  appointed  to  preferve  contingent  remainderi 
•ught  not  to  join  in  fuffering  a  recovery  to  bar  any  fucji  re- 
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mainder ;  as  where  the  remainder  was  tothi  ufecf  the  body  of  A, 
(fi'dl  livings)  and  A.  has  ijjue  C.  afon^  and  D,  a  daughter^  and  the 
trudees  join  v/ithC.  in  a  bargain  and  fale  inrolled^  for  makisga 
tenant  to  the  praecipe  to  fu6Fer  a  common  recpvery,  which  is  fnf- 
fcred  accordingly,  and  C.  dies,  leaving  an  infant  fon.  Now  if 
'the  fon  (hould  die  without  idue,  in  the  life  of  A.,  in  fuch  cafe 
D.  would  be  heir  of  A.'s  body.  This  would  be  a  breach  of  tnift, 
and  the  title  not  good.  Sec  2  Wms 's  Rep.  201.  Mich.  1723. 
a  note  there,  as  fo  fald  by  Mr.  Talbot  Solicitor  Gen.  in  cafe  of 
Marlow  v.  Smirh. 

I  o.  A.  feifed  in  fee  devifed  lands  to  J.  S.  and  W.  S.  truftees^  and 
their  heirs ^  to  the  u/e  of  D,  hisjifter  for  life^  remainder  to  J.  S.  and 
W.  S,  and  their  heirs,  during  D,*s  life,  to  prefervey  fsfc.  remainder 
to  the  ufe  of  thefirfl,  l^c.  fons  of  D,  in  tail  male,  ^c,  remainder  H 
y,  N,  in  fee.  D.  manried  B.  and  being  enfient  of  a  fon,  (fooo 
afterwards  born,)  B,  and  D.  and  J.  N.  Joined  in  a  fragment  to  tri^ 
tees  to  the  ufe  of  B>  and  bis  heirs,  and  covenant  to  levy  a  fine  to  them, 
toihefame  ufes.  [A  fine  was  levied  accordingly.]  Afterwards  J,  8. 
and  JV,  S.  by  leafe  and  releafe,  convey  to  B»  in  fee  ;  about  a  fortnight 
after  which  a  fon  was  born,  and  reamed  C  On  a  bill  by  C.  it  was 
refolved  by  Ld.  C.  King,  afTifted  by  Ld.  Ch.  J.  Raymond,  said 
Reynolds  Ch*  B.  that  the  joining  of  the  truflees  was  a  plain 
breach  of  truft,  though  it  had  not  been  before  judicially  deter- 
mined ;  and  that  in  common  fenfe,  reafon,  and  juflice,  it  was  | 
capable  of  no  other  conftru£lion ;  and  decreed  all  parties  to  joia 
in  conveying  a  like  eftate  to  C.  in  tail  male.  2  Wms.'s  Rep.  610. 
6 1 2.  Mich.  1732.  Manfellv.  Manfell. 

11.  But  where  an  eftate  is  limited  to  A,  for  life,  remainder  t^ 
his  firfti  £5*<r.  fons  in  tail,  though  it  be  a  plain"  wrong  in  A .  to  ^'^ 
any  aft  to  deftroy  thofe  contingent  remainders  before  the  birth 
of  a  fon,  notwithftanding  his  legal-power  to  do  fo  \  yet,  as  in  this 
cafe,  where  there  is  no  truflee  there  can  be  no  trull,  nor  confer 
quently  any  breach  of  truft ;  and  therefore  a  courf  of  equity  can 
have  no  cognizance  of  fuch  a  cafe,  nor  handle  for  relief,  the 
matter  being  left  purely  to  the  common  law ;  and  the  appoindng  « 
truftees  has  been  introduced  to*  prevent  this  inconvenience. 
Per  Lord  C.  King,  aififted  by  Raymond  Cli.  J.  and  Reynolds 
Ch.  B.  2  Wms.'s  Rep.  612.  Mich.  1732.  in  cafe  of  Manlellv. 
Manfell. 

12.  A.  had  a  great  grand-daughter  B.  and  a  ereat  grand-fon  C. 
and  devifed  lands  to  W.  R.  and  W.,S.  their  heirs  and  ajfigns,  in 
truft,  to  receive  the  rents,  i^c.  till  B.fball  marry  or  die,  and  topaj 
her  100/,  a  year  for  her  maintenance,  and  vfith.  the  refidue  to  pay 
his  debts  and  legacies,  and  after  in  truft  for  B.  and  t^on  fitrtber 
truft,  that  iffbe  marry  a  proteflant  of  the  church  of  EnglemJ,  and 

-  Jhe  be  then  21,  or,  if  under  21,  fuch  marriage  be  with  cmfent  rf" 
W.  R.  then  to  convey  the  eflate,  with  all  convenient  fpeed,  to  Ac  uie 
of  B*  for  life,  without  impeachment  rfwqfte,  voluntary  naafit  in  boi^s 
only  excepted  i  remainder  after  her  death  to  her  bu/band  for  lift  i 
remainder  to  the  iffue  of  her  body,  with  feveral  retntnnders  over* 
But  if  die  married  not  as  by  the  will  direfted^  then  to  convey  to 
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truft^eS)  as  to  ope  mb.iety,  td  the  ufe  of  B,  for  life;  remainder -to 
tniftees  for  prcferving  contingent  rextiainders }  remainder  to  h^r 
£rft,  &c.  fon,  &c.  and  the  other  moiety  in  like  manner  to  C. — 
A.  died.  B.  foon  after  attained  her  age  of  21,  and  about  6  years 
afterwards  applied  to  the  trullees  ((he  being  then  upon  a  treaty  of 
hiarri^ge,  but  not  aAually  married)  for  a  conveyance  of  the  eftate  f  528  ] 
to  hcrielf  for  life,  remainder  to  her  intended  hufband  for  life, 
remainder  to  the  iflue  of  her  body.  One  truftee  executed  fuch 
conveyance,  but  the  other  refufed.  Lord  Ck  Talbot  faid,  that 
the  truftee  who  executed  the  conveyance  had  done  wrong ;  for 
nothing  was  to  veft  till  after  her  marrying  a  proteftant  j  and  there^ 
fore  the  truftee,  by  conveying  and  enabling  B.  to  fuffer  a  com- 
mon recovery,  (as  fhe  has  actually  done,)  has  done  wrong.  Cafes 
in  Equ.  in  Ld«  Talbot's  time^  3.  Mich*  i733«  ^^^  Glenorchy  v» 
BofviU. 

(G,  a)    Breach  of  Tnift.    Relieved  as  to  Remainder^ 

mafiy  or  Reverfioner,  tffc. 

t.  A  Conveyed  lands  to  B^  in  truft  for  payment  of  debts.  B* 
•*^  •  fo/d  perff  and  which  was  fuffitient  to  pay  all  the  debts, 
and  more. — Afterwards  B.  joins  in  a  marriage-fettlement  of  the  reft 
ffthe  land  on  ajlranger*  The  heir  brings  his  bill  to  fet  afide  the 
knarriage-fettlement  as  fraudulent,  and  decreed  accordingly.  Fin. 
tt.«  469.  Mich.  32  Gar.  2.  SmcatOn  v.  Povey,  Vanlemput,  &  al*. 

%.  Truftees  appointed  to  preferve  contingent  remainders  joined  Chan.  Vkjl 
in  a  conveyance  to  dejiroy  the  remainder  before  a  fin  was  barn ;  and  S'^";?^'*  Se- 
this was  decreed  a  plain  breach  of  truft,  and  that  whoever  claimed  Ld.  Keeper 
under  this  conveyance,  having  notice  of  the  truft,  or  by  a  volun-  Hircourt 
tary  fettlement,  (hould  be  liable  to  make  good  the  eftate  j   per  Jj^uWnot 
Harcourt  Ld.  Keeper.     2  Salk*  680.  pL  8.  Mich*  9  Ann.  in  Canc«  fcrupie  fet- 
Pye  V.  George*  "'^g  afidcthe 

conYcyance* 
"  This  was  only  faid  by  Ld.  Harcourt  in  the  cafe  of  Pye  v.  Gorge,  and  he  faid  it  was  To  plain  and 
reafonable,  that  if  there  was  no  precedent  he  would  make  one.  But  the  principal  cafe  was»  that 
tifin  Vfas  Ifom  btfort  iht  convtyance  by  the  truftees ;  0nd  the  eftate  being  in  mortgage,  the  fon  came 
into  equity,  after  the  deaihofthe  tenant  for  life,  to  redeem.  Wms.*t  Rep*  iiS.  JVlkh.  1710.  Pye 
V*  Geot]ge. 

S.  C.  cited  and  approved  by  Lord  C.  King,  afflfted  by  Raymond  Ch.  J*  and  Reynolds  Ch.  B« 
but  (aldy  that  it  was  not  decreed,  a  Wms**s  Rep.  6x4.  Mich*  X73S*  in  cafe  of  Manfeli  ▼• 
AliUleU. 

3.  A  2^perfon  fettled  lands  on  the  hufband  for  99  fears y  if  he 
fhould  fo  long  live ;  remainder  to  trttflees  and  their  heirs  during  the 
life  of  the  bu/iandy  to  fupporty  tsfc  remainder  to  tbefirfty  isfc^  fons 
w  tie  hufband  by  the  marriage ;  remainder  to  the  right  heirs  of  the 
tu/band.    The  nuft)and,  wife,  and  truftees  joined  in  a  fale  of  the 

Jremifea*    Afterwards  the  hufband  and  wife  died,. without  ever 
aving  had  any  iiliie*     A  remote  heir  brought  his  biU  to  be  relieved 
againft  this  conveyance,  as  a  breach  of  truft ;  but  the  Court  dif- 
mifled  it ;  for  that  fuch  remote  heir  nvas  not  intended  to  be  provided 
for  by  fuch  fettlement.     Cited  by  Ld.  C.  King,  affifted  by  Ld. 
Ch.  J ,  Raymond^  and  Repolds  Ch.B«  Mich.  I739«    aWms/s 

P  P  a^  Rep. 
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Rep.  <?i6«  in  the  Cztc  of  Manfellr.Manfell^  as  the  cafe  of  Pje 

T.  Gorge. 

S.  C  cited        4.  A/ettlement  on  marriage  of  A*  'with  JH,.nvas  made  h  y»S. 

M^Wnt/t  ^  ^  ^^  of  A.  for  99  years ;  remainder  to  E.  and  F.  irti/feex,'fir 

R«p.  537*    99  yarsi  remainder  to  trufites  during  the  life  of  A.  to  fupport  cat- 

Trin.  1719*  tingent  remainders :  remainder  to  Mdfcr  life;  remainder  to  the  ifl^ 

WU^nctMi  !^^'  fi^  rf  ^^  marriage:  remainder  to  the  heirs  of  the  hodj  tyA* 

«.  Foley.      remainder  to  the  right  heirs  of  A.    There  was  no  ijfue  of  the  nm^ 

riage^  and  the  remainder  in  fee  being  contingent,  in  regard  tiie 

[  529  J  limitation  to  A.  was  for  years  only,  and  the  eftate  not  moving 

from  A.  (for  if  foj  the  remainder  limited  to  A.  had  been  the  oU 

reverGon)  the  truftees  joined  to  deftroy  this  contingent  remsdnder* 

On  a  bill  brought  by  a  remote  relation^  the  Court  tefufed  to  ponifli 

the^truftees,  as  diftinguijhing  between  a  voluntary  fetttement  and  due 

made  on  a  valuatle  confideration.     And  upon  this  cafe  being  cxted, 

the  Mafter  of  the  Rolls  faid,  that  if  a  fon  had  teen  afteruHsris 

.  hom^  it  Hvould  have  been  a  breach  of  irufl :  but  diis  remainder  to 

the  right  heirs  of  A.  being  a  remote  limitation,  and  not  within  ibt 

eonfideration  of  the  fettlementi  equity  would  not  punifli  it  as  a  brcadi 

of  truft.    See  Wms/s  Rep.  358^  359.  cited  there  as  Mich.  1713* 

Sir  Thomas  Tippen's  cafe. 

5.  A  remainder  in  tail  being  vejled  in  the  firfl  fon,  the  trufiees 
jcined  with  him  infuffering  a  common  recovery  ;  and  yet  it  was  held 
no  breach  of  truil,  though  againji  the  confent  of  the  father:  Sat 
when  fuch  remainder  was  vefted  in  one  of  full  age^  a  fubfequent 
remainder  was  not  to  be  regarded }  neither  was  it  aflets  in  law  or 
couity.  Cited  per  Mr.  Vernon,  as  fo  held  fince  the  cafe  of  Sir 
Tno.Tippen  fupra.  Wms-'s  Rep.  537.  Trin.  17 19.  in  cafe  of 
Winnington  v«  Foley. 

(H.  a)    Settlements  decreed  to  be  broke  in  upon  in  wliat 

Cafes',  and  Truftees  to  join. 

%•  A  Afier  marriage  made  a  voluntary  fettlement  to  hin^elffir  Me, 
^^^  remainder  to  truftees  to  fupport,  t^c.  remainder  U  tisfifi^ 
kSe.  fon  in  tail  fucceffiveiy,  remainder  to  himfelf  in  fee*  And  af- 
terwards having  contraded  debtS}  he  made  another  conveyance  U 
otter  trufleis  for  payment  of  his  debts*  The  creditors  bris^  a  luDp 
and  (inter  aha)  infift  that  the  truftees  in  the  firft  fettlement  join 
in  the  fale  to  deftroy  the  contingent  remainders.  The  Mailer  cf 
the  RoUsy  upon  (hewing  a  precedent  of  a  like  decree^  oidored 
that  the  truftees  ihould  join  to  deftroy  the  contingent  rea)aiulecs» 
and  be  indemnified^  it  being  at  the  fuit  of  creditors^  and  £or 
raifing  money  for  payment  of  debts*  Wms.'s  Rep.  358. 
1717.  Baflet  V.  Clapham. 


(I.  a)    Breach  of  Truft*     Truftec  5ound  In  his  own 

Eftate.     How  Jar. 

If  A  Being  indebted  to  B.  in  300I.  and  to  fcvcral  other  per- 
-'•'•  fons  in  1800I.  intrufts  B.  with  his  whole  real  and  pcr- 
^nal  eftate  under  a  particular  agreement  made  between  themfelveSy 
and  went  beyond  fea«  Upon  his  return  he  brought  a  bill  agalnft 
B.  fuggefting  a  breach  of  truft^  and  that  0.  had  a  great  fum  of 
money  of  A*'8  in  his  hands.  B.  anfweredj  that  th^  eftate  was 
indebted  to  him  a  large  fprn  of  money,  and  among  the  reft 
charges  ^qL  per  anntun  as  paid  tQ  J,  S,  for  looking  after  the  eftate 
as  bailiff  and  would  leave  A.  fo  account  with  J.  S.  who  was  ap*  [  fiS^  ] 
pcinteahailiff  by  B.  which  A.  cannot  compel  J.  S.  to  do,  he  never 
being  intrufted  by  A.  The  Court  directed  an  account  on  fecurity 
fo  be  given  on  both  ftdesy  to  anfwer  and  pay  what  (hall  be  due  to 
each  pther ;  an^  the  plaintiff  not  t9  difmifs  his  bill,  and  to  revive 
it  if  it  fliould  abate;  and  that  the  account  be  perfected.  And 
the  fecurity  be^ng  given,  Ar  to  have  his  houfehold  goods,  or  the 
yalue,  and  the  pofTeffion  of  the  lands,  and  if  any  collufon  appear 
^tween  B,  and  %  S.  then  B.  (hall  be  charged  with  what  J.  S. 
rcpcived.    Fin.  R.  132.  Mich.  26  Car.  2.  Whitlock  v.  Mead.  • 

2.  Bill  to  compel  truftees  to  accept  a  truft,  and  to  come  to  an 
account,  or  to  transfer  and  releafe.  One  of  the  defendants  an- 
fwers  Jic  is  willing  tp  aft,  and  offers  conditions^  viz.  The  matter 
to  take  his  account  every  year  for  what  aftually  comes  to  his  or  any 
jpf  his  agent's  hands,  and  having  all  his  cofts  and  expences ;  to  be 
chargeable  for  no  more  than  he  or  his  agents  aftually  receive,  and 
for  no  lofs  in  putting  money  out,  or  for  money  railed  out  of  the 
eftate  without  his  wilful  negligence  or  default ;  that  if  he,  or  any 
t>ailifF  or  agent  under  him,  be  robbed^  or  by  extraordinary  accident 
fliall  lofe  the  money  received,  or  any  bailiiF,  agent,  or  receiver, 
(hould  n;n  away,  or  become  pifolvent^  he  or  his  executors  not  to  be 
accountable  or  chargeable  therewidi.     And  when  an  account  is 

J^atedy  the  fame  (hall  be  final.     Decreed  accordingly.     Fin,  R. 
258.  Trin.  28  Car.  2-  Hufley  v.  Markham  and  White. 

3.  A.  by  articles  agreed  to  pay  S.  the  plaintifPs  father  2100L  fi>r  Fiii.R.4»t. 
eertain  landy  and  covena/ited  to  enter  into  j  bonds  for  themoney^  300I.  ^'^*»-  3« 
each  bond.     A,  enjoyed  the  land,  but  no  conveyance  was  made  to  s.c.  »c- 
him.    J5.  died,  and  made  D.  and  E.  executors  in  trufl  for  the  plain-  cordingly, 
tiff  an  infant.    600I.  was  paid.    Five  of  the  bonds  being  due,  D.  ^y  *f«»«  ^ 
delivered  them  up,  and  tcdies  bonds  in  his  own  name  (of  the  fame  ^^^^j^^  ^ 
i^XTCi%)  and  the  names  of  his  co^xecutor.     500 1.  intereft  was  hereby  al.  v.Gofg«i 
hfi  to  the  infant.    Payment  was  decreed  according  to  the  times  in  •"**  ^X- 
the  firft  articles,  and  D.  and  A.  to  be  charged  therewith,  though 

D.  had  on  taking  the  new  bonds  releafed  A.  of  the  articles, 
a  Chan.  Cafes.  235,  Mich.  29  Car.  2.  Hilliard  v.  Gorge. 

4.  Truftee  having  paid  a  portion  to  an  elder  daughter  at  the 
time  it  was  due,  and  the  eftate  decaying,  fo  that  the  others  muft 
come  ihort^  and  not  having  taken^  fecurity,  muft  make  good  the 
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lofs  to  the  reft,  abating  proportionably  out  of  each  party's  fiiaie 
according  to  the  lofs.  7,  Chan.  Cafes,  132.  HiU.  34  Sc  35  Car.  2« 
Tilllcy  V.  Throgmorton. 

5.  A  truitee  in  a  recognizance  releafes  it  nvithout  anj  eonfidtr^ 

aticn :  and  therefore  wa§  decreed  to  pay  the  principal  and  intcrcft, 

but  fo  as  not  to  exceed  the  penalty,     Vern.  342.  pi-  335-  Mich, 

1685.  Jevonv.  Bufli. 

ftChan.Rep.       6.  Truftees  of  an  infant  having  faved  money  out  of  the  efiati^ 

367.  s.  C.  purchafe  fands  with  ity    and  wliich  lay  near  the  infant'^  eftate^ 

a^cor  ng  y.  ^'^^  ^j^^  confent  of  his  grandmother,  declaring  the  truft  for  the 

benefit  of  the  infant,   if  he,  when  of  age,    (hall  agree  to  it. 

Infant  dies  within  age.     The  trullees  fhall  account  to  the  executorf 

of  the  infant  for  the  money,  but  the  profits  of  the  land  fliall  be 

fet  againft  the  intereft.     Vern.  43^,  pi.  410.  Hill   1686,    TTiC 

Earl  of  Winchelfca  v,  NorclifFe, 


[531]       (K.  a)     Breach  of  Truft,     Funtjbcd  bow  far. 

I .  'T'HE  fuit  was  to  be  relieved  upon  a  leafe  made  to  the  de« 
•*  fendant  in  truft  to  the  ufe  of  the  plaintiff)  and  becaufe 
it  fo  appeared,  it  was  ordered  that  the  plaintiff  fliould  enjoy  the 
lands  againjl  the  defendant ^  and  all  claiming  under  him  that  bad  notict 
of  the  truft.  And  if  the  leafe  were  fold  to  fuch  as  had  no  notice  of 
the  truft,  then  the  defendant  Jball  pay  to  the  plaintiff  y&  much  mo* 
ney  at  the  leafe  ivas  worth.  Gary's  Rep.  108.  cites  21  &  7.7.  Eliz. 
Rooke  V.  Staples. 

2.  Young  purchafed  lands  in  the  name  (f  one  Mafon,  to  the  nib 
of  hiai  and  his  heirs,  and  dying  without  declaring  any  fettled  de-i 
termination  of  this  truft  or  confidence,  Dethicie  a  kiufmanprsorref 
Mafon  to  convfy  the  lands  io  him^  and  he  conveys  it  over  to  infants^ 
Merick  a  nearer  kinfman,  fues  in  Chancery  as  next  heir.  If  the 
benefit  of  the  truft  appear  to  appertain  to  Merick,  notwithlland^ 
ing  the  conveyance  to  infants  being  decreed  fox  them,  they  fliall 
hold  by  the  decree  during  the  minority,  and  a  provifo  for  the 
infants  to  appear  at  full  age^  per  Cook  attorney  veniendo  de 
Weftm.  And  there  appearing  no  certain  difpofing  thereof,  it 
was  ordered  that  Mafon  fticuld  repay  the  money  he  had  for 
making  the  conveyance  to  Dethick,  and  Merick  to  nave  the  lands 
ordered  for  him.  Cary's  Rep.  42.  cites  1 1  O^ob.  i  Jac«  Me* 
rick  V.  Mafon  &  al, 

« 

♦  See  Fin.  3.  Truftee  having  broke  his  truft,  by  *  delivering  up  a  bond^ 
Trm  ^*c*  ^^  taking  fecurity  to  fave  him  harmlefs,  was  decreed  to  pay  the 
s.  Powdwi  nioney  and  intereft  ever  fince  the  bond  was  due.  Fin.  R.  241% 
5toJp:».        Mich.  27  Car.  2.  Chaplain  v,  Coc  and  Hart. 

4.  Cefty  que  truft  iq  an  adion  on  the  cafe  againft  his  truftee, 
(hall  recover  for  a  breach  of  truft  in  damages.  Je&erics  C.  cite^ 
Xid.  Hobart.     Vern.  344.  pi.  335.  Mich.  1685.  Jcvon  v.  Bu(h. 

5.  One  of  the  truftees  of  ^judgment  given  by  baron  on  marriage^ 
to  fettle  a  jointure  on  the  feme,  acknowledge  fatisfaBion  ;  though 
be  having  fome  colour  for  doing  itj  s^nd  by  the  cj^cuf^s  he  made^ 


and  that  from  the  circumftances  of  the  baron,  there  was  no  pro- 
bability or  poflibility  of  the  fecurity's  being  of  any  (ignification, 
yet  he  was  condemned  in  cofts,  and  left  to  anfwcr  damages,  if 
the  feme  thought  it  worth  while  to  bring  a  quantum  dammficatus* 
But  Cowper  C.  declared,  that  if  the  truftee  had  done  it  dcftgnedly 
and  c9rrupttyj  as  for  a  reward,. &c.  he  fhould  have  been  decreed  ia 
Jiand  in  place  of  the  baron^  and  to  make  good  the  marriage  agree- 
ment. 2  Vern.  617.  Mich.  1708.  Hales  v.  Vanderchem  &  Ux. 
gc  Cples. 

7.  A.  purchafed  a  copyhold  in  the  name  of  J.  S.  ^vho  gave  a  bond  And  though 
of  200  L  penalty,  tofurrender  to  fuch  perfon^  (sfc,  as  A.  his  executors  itwasinfift- 
Qr  adtnimjlrators  Jhould  appoint.     A.  died,  [J.  S.  did  not  furrender  ijVi'ff^ad 
according  to  the  condition,  as  is  to  be  fuppofcd,  though  not  made  his 
ftated,J  the  adminiftrator  brought  an  action,  and  recovered  the  eieaion,and 
penalty,  and  received  it,  and  after  brought  a  bill  to  compel  a  fur-  ^^^  ^*^^ 
render,  and  would  have  kept  the  200 1.  alfo.     But  Lord  C.  King  upon  the 
thought  it  not  reafonable  to  keep  both,  but  that  defendant  mult  *^"**' ■"^. 
account  for  the  profits  to  the  plaintiff,  who  has  in  equity  a  fpe-  ^^^  ^3 
cific  right   to  the  land,   but  the  200 1.   and  intereft  to  be  de-  extinguifted 
dufted.      Mich.    172c.      2  Wms.'s   Rep.    214.    Moorcroft  v.  by  ihejuJg- 

TA       J.  '    •'  r      J    -T  ment;  and 

Dowdmg.  ^^^  t'he 

penalty  of  the  bond  ought  to  be  taken  an  a  fatisfaAion  for  the  breach  of  the  condition,  and  as  a 
price  paid  for  the  land,  yet  the  efface  being  100  K  a  year,  and  tho  penalty  of  the  bond  did  ndt 
•mount  to  the  profits  received  by  the  defendant ;  and  the  coodidoo  ezpvefi>ly  declaring  a  trud,  the 
plaintiff  is  intitled,  /totwithilanding  the  judgment,  to  have  an  execution  of  the  truft,  and  con- 
ieqoently  an  account  of  the  profits,  deduAiog  thereout  the  money  levied  npon  the  execution,  An4 
decreed  accordingly,  with  coils,  for  the  plaJQtilf.     MS.  Rep*  of  S*  C* 

8.  A  truftee  who  afts,  is  not  to  be  charged  as  a  mortgagee  [  532  3 
for  what  he  had,  or  might  have  received,  but  only  for  his  aflual 
receipts.  Sel.  Ch.  Cafes  in  Lord  King's  time,  53.  Mich.  1 1  Geo.  i* 
Harnard  v.  Wcbfter. 


(L.  a)     Truftee.     Security.    •  In  what  Cafes  btjhall 

give  Security. 

m 

T.  XX/HERE  a  truftee  is  info/vent^  the  Court  of  Chancery  will 
^^    compel  him  to  give  fecurity  before  he  (hall  enter  upon 
the  truft.     See  Carth.  458.  Mich.  10  W.  3.  B.  R.  in  cafe  erf  the 
King  V.  Raines. 

2.  An  executor  in  truft  {or  infants  being  (uggefted  to  be  in-  iSa!k.299, 
folvent,  he  was  by  the  Court  of  Chancery  injoined  from  inter*  '*^'"  mI!?' 
meddling  any  further  with  the  aflets,  than  to  fatisfy  a  legacy  ^"aos.* 
bequeathed  to  himfelf  until  he  (hould  give  fecurity.     Carth.  458*  s.C— ^ 
Mich.  10  W.  3.  the  King  v.  Raines,  ^"  ^Y"' 

S.  C.  but  adtbet  of  thofe  booka  mentioa  uj  dung  of  this  poinu 


Pp4 


53^  €ru(f. 

(M.  a)     Truftcc,    Difcbarged  or  removed^    la  what 

Cafes. 

I.  /^N£  truftee  was  decreeed  at  his  ovm  rifpieftj  to  nleafe  to  the 
^^  other  and  his  heirs  his  truft,  and  that  the  other  (hould  fell 

the  prcmifcs  dcvifcd  to  be  fold.     Fin.  Rep.  380.  Trin.  30  Car.  2. 

Travcll  V.  Danvers,  Meers  and  Holbetch. 

2.  A  truilee  was   removed  out  of  his  truft,   though   much 

againft  his  will.     2  Chan.  Cafes^  130.  Mich.  34  Car.  2.  Uvcdaic 

V.  Lttrick. 

(N.  a)    Co-Trujlec.    Chargeable  how  faryor  the  A<2s 

and  Receipts  of  the  other. 

Totfc.  1  $1,  1 .  1 F  there  arc  two  truftees,  and  one  of  them  withoiit  warrant  of 
151.  S.C.—  I  ^Yit  party  that  trufts  him,  or  of  a  court  of  equity,  ajftgnetk 
pi.  3.  s.c.  liis  eftate,  and  the  afllgnee  receives  the  proBts,  and  becomes  /»- 
the  truftees  folvent,  he  that  made  the  aflignmcnt  (hall  anfwer  it  for  him  }  but 
tiie*coi^tCT.  ^^  ^^^  original  f  truftee  ihall  anfwer  for  no  more  than  what  he 
part  of  the '  receiveth  himfelf ;  and  in  cafe  fuch  original  truftee  becomes  infolTent 
affignreenty  after  his  receipt  of  the  profits,  neither  the  affignor  or  affignec  fliall 
fo  ti^it*?  be  anfwerable  fpr  them.  Bridgm.  38.  Trin.  9  Car.  in  Cane, 
unccs  for     Townly  V.  Sherborne  and  Chaloner. 

rent  for  a 

jear  111(1  half ;  but  the  other  never  meddled  further,  Re(b1ved  by  lord  Keeper,  afltfted  by  4  jadfei» 
whereof  Croke  J.  was  one,  that  the  other  being  only  a  pa:ty  InlruAed,  Ihall  not  be  anfweraLe  foe 
more  than  came  to  hit  hands ;  for  it  was  the  default  of  bins  who  *  pot  them  in  truft»  to  repoT:;  traft 
in  one  who  was  not  able  to  pay ;  and  he  being  trufted  as  well  aa  the  other,  the  other  ihall  not  be  cam« 
pellaifle  to  make  good  his  defeat  \  and  fo  reverfed  a  decree  whereby  the  other  traftce  was  made  liable  to 
pay....^S.  O.  cited  z  Vern.  516.  and  fays,  that  the  m.iking  joint  tiudees  by  the  joining  la  rec^pti 
to  be  anfwerable  for  each  other  (as  in  the  above  cafe)  fecmed  to  be  againil  natural  juftice,  unlefs  they 
had  fo  joined  in  receipt,  as  not  to  be  diftinguiflied  what  had  been  re(.eiveJ  by  one,  and  what  by  the 
other;  that  there  indeed,  of  neceflfity,  they  mud  both  be  charged  witii  the  whole;  and  that  is  froa^ 
their  own  negledt  or  default;  as  if  another  man  fliould  blend  his  maney  with  mine,  by  render:nj  my 
property  uncertain  helofes  his  own ;  and  that  theie  was  a  difference  between  joint-truftees  and  czrcv- 
tors ;  executors  may  ^0:  feparacely,  if  they  think  At ;  but  if  a  truil-eftate  is  to  be  fold,  the  CraAees 
muft  both  join  in  conveying,  and  alfo  in  receipts;  othcrwife  no  one  will  purchafe.  And  fiace  one 
truftee  has  e<yial  power,  aothoriry,  and  intereft,  with  the  other,  die  one  cannct  in  reafon  infift,  or  de^ 
fire  to  receive  more  of  the  confideration- money  than  the  other,  or  to  be  more  truftee  than  his  part- 
ner or  co-truftce. — S.  C.  cited  Nelf.  Chan.  Rep.  1 1 1.  in  the  cafe  of  Crifp  v.  Sprangcr  and  Weft«rood« 
t  Per  Ld.  Wright.     12  Mod.  560.  S.  P.  Mich.  1  j  W.  3. 

♦[533  J 

2.  If  upon  the  proofs  or  circumfbinces,  the  Court  be  fatisfied 

that  there  be  dolt4s  tnalus,  or  any  evil  praAice^  fraud,  or  ill  intent 
in  him  that  permitted  his  companion  to   receive  the   'whole  pro* 
fitSy  he  may  be  charged,  though  be  received  nothing.  Bridgm.  38* 
in  cafe  of  Townly  v.  Sherborn  and  Chaloner. 

3.  If  an  obligation  be  made  to  2  in  tfujl^  and  one  of  them  relea/h 
the  whole  dcbt^  as  by  law  he  may,  this  fliall  not  charge  his  com- 
panion for  any  part.  Bridgm.  38.  June  6.  9  Car.  Jrer  Cor,  in 
Cane,  in  cafe  of  Townley  v.  Sherborn. 

4.  A.  feifed  of  a  farm,  employs  B.  in  the  management  of  it ; 
A.  makes  his  will,  and  B.  and  C,  executors  in  truft  for  D.  his  fon, 

an 


^n  ut&nt.  B.  goes  on  with  the  management  of  the  £inn,  ai 
before,  in  fatting  cattle,  and  fends  them  to  C.  to  fell.  C.  fell$ 
the  cattle,  and  buys  lean  cattle  amounting  to  the  whole  money^ 
which  he  returns  to  B. — B.  after  proved  infolvent.  Per  Ld.  Chanc. 
C.  has  committed  no  fault  in  what  he  did.  It  is  true,  where  the 
receipts  can  be  diftinguifhed,  each  truilee  is  to  be  charged  with 
fo  much  as  he  received ;  but  C.  ought  not  to  be  charged  with  his 
receipts,  becaufe  he  laid  out  the  mcney  for  Jlocl  to  he  fatted  en  the  fame 
farm^  which  was  afterwai'ds  difpofed  of  by  B.  Nelf.  Chanc« 
Rep.  109.  19  Car.  2.  Crifp.  v.  Spranger  and  WeftwQod. 

5.  Each  truftee  ihall  be  charged  tor  no  more  than  what  he  Bri4giii.37, 
afiually  received;  bwt  where  they  join  in  receipts^  there  they  (hall  Jb^J^a^ 
be  all  charged  ;  per  North  K.  Vem.  301.  Spalding  v.  Shalmer  A.tnd  b7* 
&  St.  Amand  &  al%  tnift«»  re^ 

cehuediooot. 
eacby  on  (ale  of  a  trufteftate,  and  ho/thjohifd  hi  reetipt  for  tbe  money^  as  they  did  in  tbe  fa!e  and  the 
conveyances.  B.  became  iofolvenb  Wright  KL.  doubted  if  A.  ibould  anfwer  the  whole.  zY^m.  504. 
pi.  453.  Trin.  1705.  Fellows  v.  Owen.^Wms.*s  Rep.  8x.  PI.S5.  Mich.  1705.  S.  C.  The  cefty  qoe 
truii  was  prefent,  and  confenting  Co  the  payment  as  abore ;  and  at  his  importunity  the  tmftees  joined  in 
ncquittaiice  for  the  whole.    Decreed  that  A.  ihoald  not  anfwer  for  B.*s  iooo  i« 

6.  A.  made  a  conveyance  to  feveral  truftees  for  payment  of  debts,  S.  C.  cite* 
and  they  all  Joined  in  iffaicj  but  one  only  received  the  money,  and  be-  JJ™^^^ 
came  infolvent;    the  others  were  not  charged;    cited  per  Ld.  ji'oaob. 
peeper.     Chanc.   Free.  173.  Mich.  1701,  in  cafe  of  Aplyn  v.  i3W.3.aiva 
Brewer,  as  the  cafe  of  Heaton  and  Marriot.  '^V?' 

'  ty*  I  Ann. 

■  Ibid.  Sa.  S'C.  cited  per  lord  Cowper.  .A.  tod  B.  truftees,  by  Mr.  Lyfler's  wUL     A. 

received  all.  Though  B»  jouud  in  the/ale  to  a  parchafor,  yec  he  was  not  charged.  Wms.'s  Rep.  81.  i« 
cafeof  Fellows  V.  Mitchell  and  Owzn}  cited  it  as  Utoiy  adjudged  in  tl)e  c«^e  of  Woodcodi 
iuid  Widdan, 

7.  Reftduary  legatees  brought  their  bill  agoinfi  B.    and  C.    the  *  [  534  3 
executors  for  an  account  and  payment  of  the  furplus,  who  put  in  a  S.C.  deed 
joint  anmer,  and  in  a  fchedule  annexed  fet  forth  all  their  re-  n*"'^^**** 
ceipts  and  payments,  and  make  themfelves  jointly  debtors  for  the  {„  ^jife  of 
balance ;  and  inter  al.'  for  *  200 1.  £a{t*India  ftock  in  their  hands  Fellows  ▼. 
undifpofed  of.     After  the  anfwer  put  in,  the  defendants  fell  the  J^^^^^ 
faid  (lock,  and  join  in  the  transfer,  and  divide  money,  each  receiving  the  RoUs, 
io6].  C*  became  iafolvent,  and  B.  iniifted  that  he  ought  to  be  Hill.  1704* 
charged  only  with  io6L  which  was  all  that  he  received.    The  wms^'gRe^ 
caufe  was  firft  heard  at  the  Rolls,  and  the  decree  joint  againft  them  742.  and 
both,  and  confeqnently  B.  liable  to  pay  the  whole }  and  upon  ap-  ^^^^^  it  had 
peal  Lord  Keeper  affirmed  the  decree.     And  as  to  the  cafes  of  J^^rd^riy 
Fellows  and  Owen,  and  of  Heaton  and  Marriott  cited,  where  in  cafe  of  * 
although  truftees  had  joined  in  felling  and  conveying  a  truft  wjikipsr. 
eftate,  yet  each  was  charged  but  with  his  own  receipts,  it  was  s.c°cittd 
anfwered,  that  thofi  cafes  where  a  truflee  jcins  only  for  a  conformity,  by  Lord 
%ni  in  order  to  pafs  over  the  eftate  to  a  purchafer,  which  f  cannot  ^?^^* 
be  done  without  his  joining  or  releafing  to  his  co-truftee,  differ  ^^  te/air- 
from  the  cafe  of  executors,  who  need  not  join,  'but  may  aft  feverally,  taty  wQl  in 
if  they  think  fit ;  each  may  fell,  affign,  or  relcafe  the  whole  witn-  **"»  ^"f 
put  joinjng  with  the  other.     And  in  th^  cafe  cited  of  Fellows  v#  tD  fell  the 
pW£N|  what  was  done  Titraa  with  th^  privity  and  approbation  of  ftock,  ani 

'  ^  the 
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diftinguift.  the  ccfty  que  truft.     2  Vera.  570.  pi.  51 6.  Hill.  1706.  Muivell  ▼. 
t"J::}    Cox  and  Pitt. 

Fellows  y.  Mitchell  and  Owsn,  that  there  what  the  traftees  did  was  mee^iry  for  the  f^tfi^^- 
faon  of  the  mortgagee.     Wms.*f  Rep.  83. 

'f  Abr.  £qu.  Cafes,  247, 24.8.  S.  C.  accordiogly ;  and  that  as  to  the  caies  cited^  that  the  tmAaa 
flttie  werecrufteesof  a  real  e/late,  where  there  was  a  neceffity  for  both  to  join. 

8.  If  one  truftee  direffs  the  payment  of  the  truft^tnonej  aver  to  theoiher^ 
and  joins  in  the  deed^  he  charges  and  makes  himfelf  liable  for  the 
default  of  the  other.  Said  to  have  been  fo  held  lately  in  Cane,  in 
the  cafe  of  Serjeant  Webb*s  will. 

9.  Jane  Coxj  by  will  in  1724,  gave  650 1.  to  R.  and  2  other 
tfujlees  in  trufly  to  build  and  endow  an  alms'houfe  in  Cornwall,  for 
maintenance  of  5  poor  women,  and  made  M.  and  N.  executors, 
and  appointed  the  650 1.  to  be  paid  within  6  months  after  her 
death,  with  intereft*  R*  lived  in  London^  and  the  other  trufiees  im 
Cornwall.  R.  called  on  the  executors ^^  the  money ,  who  refitfed  ta 
pay  it,  unlefs  the  2  other  trufiees  would  join  in  receipt ;  he  procures  a 
receipt^  and  received  all  the  moneys  and  paid  at  times,  by  dire&ions  of 
the  other  truftees,  for  buildings,  &c.  400 1,  and  ahwt  4  years  afi^r 
the  money  firjl  received  fails ^  and  is  now  infolvent.  On  a  bill  for 
account  againft  all  3  truftees,  Ld.  Chancellor  faid  the  queition 
is,  how  far  the  2  other  truftees  are  anfwerable  for  R.  That  t% 
could  not  be  expefted  that  all  ihould  meet  together  to  receive  \ 
but  if  they  had,  either  one  muft  have  had  the  cuftody  of  the 
whole,  or  it  muft  be  divided  into  fliares.  Suppofe  all  the  mo-i 
ney  had  been  lodged  in  banker's  hands  bona  fide^^  and  he  had 
failed,  fliould  the  truftees  have  been  anfwerable,  &c.  And  if  they 
intruft  one  of  themfelves  for  convenience  or  neceffity,  at  a  time 
when  he  is  folvent,  which  is  no  more  than  making  him  their 
banker,  fliall  equity  puni(h  where  there  is  no  default?  and  this  is 
the  very  cafe  ot  Churchill  and  Hopson  ;  and  to  charge  truftees 
in  fuch  a  cafe  would  make  the  cafe  of  truftees  very  perilous^ 
which  are  neceflary  for  the  common  good  and  conTenience  of  fa* 
milies,  &c«  And  faid,  he  faw  no  reafon  why  truftees  may  not 
make  one  of  themfelves  their  ccftner^  where  there  is  no  fraud  }  that 
this  was  a  reafonable  thing  at  that  time;  R.  was  the  only  truftee 
who  lived  in  London,  where  the  money  was  paid,  &c.  and  as  to 
an  obje&ion  made  as  to  the  letting  the  money  Ue  Jo  long  in  RJs 
bandsy  he  faid  the  cafe  of  R.  diwrs  from  the  cafe  of  S|  com* 
mon  banker,  where  the  money  may  be  drawn  out  at  plea* 
fure ;  but  here  R.  had  as  good  a  right  to  the  keeping  it  as  the 
others,  and  all  paid  out  to  about  one  3d,  and  he  was  intruftcd  by 

[  535  ]  ^^  teftatrix  as  much  as  the  other.  And  decreed  R.  only  to  bo 
chargeable.  MS.  Rep.  Trin.  Vac.  1734*  Attorney  Geueral  y* 
RandeU  &  al/ 


tftacae.  5^ 

*  * 

(O.  a)     Co-Truftecs,     In  what  Cafes  they  muft  all 

•  • 
jotn. 

T.  A  Term  was  conveyed  to  2  trufteee.  One  dtfagreed,  and  the 
^^  other  made  a  leafe  in  ejeBment.  And  Hale  Ch.  J.  held 
that  he  was  a  good  leffor,  becaufe  the  other  truftee*s  difagrcement 
fnade  the  eftate  wholly  his.  Vent.  130.  Pafch.  23  Car.  2.  ii| 
cafe  of  Smith  v.  Wheeler. 

2.  Where  there  are  4  trujlees  to  grant  leafes,  and  a  leafe  is  made 
^y  the  authority  of  2  only^  it  is  a  breach  of  truft,  and  fuch  leilee  can 
have  no  relief  in  equity.  Chanc.  Cafes,  202.  Mich.  26  CaTt  2f 
P.othw^ll  V.  Hufley, 

(P.  a)     Surviving  Trujlee.     His  Power* 

I.  ^HE  Court   ordered   the   furviving  Joint  feoffee   to   make  Sowh««i 

-■•    fale  of  land  {or  payment  of  debts j  as  well  as  if  the  other  had  "g^Jj^J 
been  living*     Toth.   i(J8.   cites   Mich.    12  Jac.   Billingfley  v.  frauds  an^* 

Matthew.  perjuritt] 

tions  for  his  will  to  be  put  ii\to  writing  that  bit  mdfuaga  and  lands  Jhould  be  fold  by  A.  and  B*for  pay^ 
punt  of  hii  dihtt  andiegaciesf  and  made  R.  and  S.  nis  executors,  and  died  without  further  publication  of 
his  will  ^  one  of  the  truftees  died,  and  the  fan'iwot  and  the  heir  were  compelled  to  fell>  becaufe  the 
laods  were  tied  with  a  truft  which  would  furvive  in  equity.  Hard.  204.  Mich.  13  Car.  in  Scac9« 
Gwilliams  &  ai\  v.  Rowel  &  al\ 

For   more   of  ^ntft  in   general,    fee    (Enfant,    (PjpecUtorgP, 

iffntg,  (Puarliian^  ^Botoer^,  Kecofier?  Common,  &su 

tlzmtatfl  in  Chancer;,  WiU0^  and  other  proper  titles. 
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(A)     In  what  Cafes  it  fhall  be  made.     \And  when.\   foi.  714. 

[!•  TF  a  clerk  of  the  King's  Bench  enters  a  judgment  there 
j[  againfl  the  command  of  a  judge  of  the  Courts  a  vacat  may  be 
made  of  it  in  another  term  by  order  of  the  Court.     Tr.  4  Ja.  B.  R. . 
between  Ronnet  and  Robinson.     Adjudged.] 

2.  J.S.  imprifoned  in  the  Counter  at  the  fuit  of  W.;  in  order  f  53(5  ] 
to  get  himfelf  removed  to  the  Fleet  as  a  more  agreeable  prifon,  ^  ^  «^ 
tnad^  a  hnd  a9  to  A  and^^^  it  put  infuit^  mA  judgment  thereupon  ^\    ^1^^ 

en 


51^ 


UutiU 


la  Jic.  im  OH  Of  CQnfeJJing  the  oRion,  but  B,  knew  mibing  of  all  thu  matter« 
^ambeHn  ^his  matter  being  difclofcd  to  the  Court  by  W.  and  B.  difclaim- 
die  of  D jy  ing  the  debt  and  fuit,  J.  S«  was  remanded  to  the  Counter^  and  ^ 
v.Hungatc.  vacat  made  of  the  record.  D«  249*  b.  pi.  14.  Hanifon's  cafe^ 
alias,  Worley  v.  Harrifon. 

3.  G.  obtainedyWjgTi*^^/  t^gmn/l  J,  S.  by  cauftng  another  perfim 
to  appear  for  him^  J.  S.  having  no  notice  thereof^  and  a  vacat  was 
m^de  of  it,  becaufe  it  was  obtained  by  pra£l'ice.  Arg.  RoIU 
Rep.  115.  in  cafe  of  Day  v.  Hungate  cites  24  Eliz.  GrcTilTs 
cafe. 

4*  Execution  nvas  unduly  fued  upon  a  judgment  in  debt  confefled 
by  the  Ld.  Cobham,  and  after  his  imprifonment  for  treafon  the 
plaintiff  fued  an  elegit,  and  it  was  ordered  that  vacat  fliould  be 
made  of  the  record  thereof.  Mo.  631.  pi.  866.  In  ca£^  of 
GiHibrand  v.  Hubard  cites  Mich.  38  &  39  £liz.  Serjeant  Hele's 
cafe. 

5.  A.  amfeffed  an  a^ion  in  the  name  of  H.  and  he  was  fentenced 

in  the  Star-chamber,  and  that  vacat  (hould  be  entered  on  the  roll 

of  the  judgment.     Mo.  631.  pL  866.  in  cafe  of  Gillibrand  ^ 

Hubard  cites  Mich.  38  &  39  Eliz.  Helcombe's  cafe. 

See  ruus  6*  A.  levies  ^fine  by  another^ s  name  of  the  other's  land,  the  fine 

(£.b.  3)  pi.  was  ordered  to  be  vacated.    Mo.  630.  Mich.  38  &  39  Eliz.  m 

*•  ^*  ^*       the  Starchamber,  Gillibrand  v.  Hubard. 

7.  In  ejeilmentj  one  £«  was  the  defendant's  attorney  in  ^jttdg^ 
ment  againjl  the  defendant  by  fraud  between  the  defendants  man  at" 
torney  and  the  plaintiffs  and  execution  thereupon  \  but  becaufe  at 
at  another  term  it  appeared  to  the  Court  by  examination  that  the 
judgment  was  had  by  covin  and  frayd,  a  vacate  was  made  of  the 
judgment  and  r^ftitution  to  the  defendant*  Palm.  197,  Triiu 
19  Jac.  B.  R.  Chapelyn  v.  Allen. 

8.  A,  takes  a  judgment  in  the  mame  of  B,  who  dies,  and  ad» 
minijlration  is  committed  to  J.  S.  A.  enters  fatisfaBion  on  the  judg- 
aacntj  J*  S.  the  adminiftrator  of  B.  moved  that  the  entry  offatisfa^Hcs 
be  vacated^  and  this  appearing  on  a  report  of  the  mafter  to  whom 
it  was  referred,  the  Court  faid  the  defendant  had  good  equity, 
but  tliey^  could  not  help  him,  and  the  rule  was  to  vacate  the 
entry  of  the  judgment,  nifi.  7  Mod.  13.  Pafch.  i  Ann,  B.  R. 
Anon. 

9*  Alter  judgment  obtained,  a  fatisfaBion  was  entered  upon  the 
record  bj  virtue  of  a  forged  warrant  ^  attorney  ^  the  Court  ordered 
the  entry  to  be  vacated.  Barnard.  Rep.  in  B.  R.  320.  Trin* 
7.  Geo.  2,  Wilfon  v.  Charlefworth. 

lo.  A  warrant  of  attorney  was  to  enter  up  fatisfaBion  on  ajudg* 
tnent  of  ill.  lox,  '^VtxeT^  the  principal  fum  recovered  was  12/.  ioj. 
and  for  cofls  40/.  and  13/.  lOi,  more  by  way  ofincrementum^  whict^ 
in  die  whole  amount^  to  28 1.  fo  as  there  really  was  no  fuck 
judgment  as  for  12  L  10  s.  but  for  28 1.  And  the  Court  faid^ 
that  for  that  reafon  the  judgment  ought  to  be  vacated  }  but  the 
fame  was  vacated  upon  the  other  reafon,  in  the  plea  above. 
Barnard.  Rep.  320.  Trin.  2  Geo.  2.  Wilfon  v.  Charlefworth. 

For  more  of  (^acat  in  general,  fee  jpdiejJ,  3«'>ffW^ntt  and 

Qther  proper  titles. 
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(A)    How  to  be  computed.    In  Reference  to  Time. 


I.  TN  a  replevin  the  cafe  upon  the  evidence  was,  that  before  s  Le.  114* 

X  the  ftatute  of  quia  emptores  Urrarum,  a  man  made  a  feoff-  jjfj  l^^* 
ment  in  fee  to  hold  of  him  by  the  fervice  of  folvendi  poll  quam-  eHi.  'cTb. 


libet  vacationem  five  alienationem,  the  value  of  the  annual  profits  the  S.  C.  i« 
ofthe  lands  s  per  Cur.  the  value  fliall  be  intended  fuch  a  value  as  Jj^^ca'w* 
was  the  value  at  the  time  of  the  feoffment  made>  and  not  as  it  is 
improved  by  fucceffion  of  time.      2  Lc.  117.  pi.  158.  Midu 
29  &  30  Eliz*  C.  B.  Marfh  v.  Jones. 

2.  The  value  of  lands  nmihin  thejlatute  of  l  E.  6.  of  monajleries^ 
&c.  is  to  be  regarded  as  it  was  at  the  time  of  making  the  will, 
&c.  or  at  leaft  as  it  was  at  the  time  of  making  the  ftatute,  and 

.if  it  was  of  greater  value   afterwards   it   is  not  confiderable. 
Cro.  C.  456.  pi.  I.  Pafch.  12  Car.  B.  R,  Humphreys  v.  Knight. 

3.  Vouchee  (hall  not  render  in  value  more  than  it  was  at  the 
time  of  the  Warranty,  and  the  value  of  the  land  is  to  be  refpe£led 
vhra  reprifas*  Cro.  C.  436.  in  cafe  of  Humphreys  v.  Knight 
cites  6  E.  2.  Voucher,  258.  19  H.  6.  46. 

4.  Covenant  to  fettle  lands  of  fuch  a  value*  This  relates  only  to 
the  time  of  the  iettlement,  unlefs  the  covenant  is  further,  that 
they  (hall  continue  of  fuchvalup.  Vem.  217.  pi.  2x5.  Hill.  1683. 
Speke  V.  Speke. 

5.  If  one  devife  land  to  the  value  of  zoo  I.   a  year  to  ano« 
tfaer,  it  is  prima  facie  the  beft  rule  of  valuation  to  eftimate  them 
at  the  value  they  were  at  the  death  of  the  devifor  /  per  Holt  Ch.  J.  ' 
12  Mod.  526.  Trin.  13  W.  3.  B.  R.  Berty  v.  Dormer. 

(B)     By  whom  to  be^/. 

I.  XTALUE  and  eftimation  of  jewels,  and  fuch  things,  is  al-- 
^    ways  as  the  buyer  will  account  of  them,  and  efteem  them* 
Arg«  Bridgm.  127.  in  the  cafe  of  Southern  v.  How,  and  cites 
Mich.  38  &  39  Eliz.  C.  B.  Davenport  v.  Simpfoo* 

(C)    Pleadings.  [5383 

X*  TN  an  a3ion  on  the  cafe  for  20  guineas,  the  value  need  not  be 
^  fet  forth  in  the  declaration,  but  may  be  given  in  evidence 
to  the  jury.  But  in  debt  for  them  it  is  otherwife  ;  for  the  z€tion 
on  the  cafe  is  brought  for  damages.  Carth.  255.  Mich. 
4  W.  &  M.  m  B.  R.  Fontzell  v.  Burrows.   * 

For  more  of  QJalue  in  general,  fee  SDrtt,  jfOWfflm  S^OHCJ,  a^d 

other  proper  titles. 
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(a)     Between  the  Cviiht  and  the  ^pectattif^ 

j^h  TN  an  ejeSione  firinaB,  if  the  "pX^mtiS declares  upon  a  Icafe  d( 
X  a  farm  called  D.  of  the  partjh  of  St.  Mary  Loader  dvitatis 
ijtlojler^  zvAJhews  in  evidence  a  deed  of  leafe  of  the  faid  farm  in  the 
parifh  of  5/.  Mary  Loadesy  junta  civitaiem  Gloucefler ;  this  is  not 
any  variance ;  for  it  may  be  in  the  parifh  of  the  city^  and  yet  out 
of  the  city  5  for  juxta  excludes  it  out  of  the  city.  Pafch^  15  Ja. 
B.  R.  Robinson  against  Buddon  and  others.  Adjudged 
upon  evidence  at  bar*] 

[2.  But  otherwife  it  had  been,  if  he  had  declared  of  a  leafe  of 

the  farm  in  tie  /aid  parijh  in  civitdte^  and  (hewed  a  deed  of  leafe 

of  the  land  in  the  pariih  juxta  civitatem  ^   for  if  it  be  in  the 

city  it  cannot  be  juxta  civitatem  i  for  juxta  implies  that  it  is  out 

of  the  city.  P.  15  Ja.  B.  R*  R-obinson  and  Buddon.  Agreed  per 

Curiam.3 

8dofidt9f      3*  Debt  for  ^ojfone  of  ivooiy  and  the  ot ligation  was  wejkct  of 

V*A*''*"^  *"     '  ^^^  yet.  good  5  for  it  is  all  one.    Br*  Variance^  pi.  iii- 

Um  Jiu     ^^^^  ^^^^  Derby,  in  the  time  of  E.  3. 

Br*  Yinance,  pi.  iii.  cites  Itin.  Derby,  in  the  time  of  £.  3. 

4*  In  aflife  in  C.  the  tenant  pleaded  jointenancy  by  deed  in  B. 

and  it  was  faid  that  where  the  deed  of  jointenancy  varies  in  name  rf 

[  539  3  '^^  ^'"j  ^^  quantity  of  the  landy  that  this  is  not  good.     Quxrc  if 

B.  be  a  hamlet  of  C.  and  fo  pleaded  \  for  then  it  feems  good« 

Br.  Variance,  pi.  6^.  cites  24  AiT.  6. 

5*  A  man  fued  execution  upon  a  ftatute«-merchant  againft  the 
conufor,  as  executor  of  theconufee;  and  the  obligation  was  A*  W* 
fon  ofTm  B.  merchant  and  citizen  of  E^  and  the  tefiament  was  W.  ef 
jB.  merchant  and  citizen  of  E,  omitting  (fon  ^f^*)  and  for  the  va-- 
fiance  he  could  not  have  execution,  but  was  awarded  by  the 
.Court  to  a  writ  upon  the  cafe;  quod  nota;  but  at  this  day  an 
alias  diilus  will  ferve  a9  it  feems.  Br.  Variance,  pU  49.  cites 
24  £.  3.  67. 

6.  In  affifc  of  corody  the  plaint  vfas  apprender  from  week  t9 

nveeky  and  the  fpecialty  viasfo^  or  from  i^  to  i^  days^  and  yet  the 

plaint  was  awarded  good.     Quod  nota..    Br.  Variance,  pi.  72* 

cites  29  Aff.  55. 

Jsvfhtrta       7.  By  matter  expofifoEloy  a  man  may  vary  from  the  fpecialty* 

femfoU       jy^  Variance,  pi.  i.  cites  2  H.  6.  0. 

snd  after  fie  takes  Barony  or  where  a  r<iuire  grand,  and  afur  U  made  a  knifht,  duke^  or  the  like.    B/. 
Variance^  ^.  I.  cites  2  H«  6.  9. 

e.  Whcrf 


ft.  WliCTC  tiie  grant  is  of  the  oj^e  of  pacllng  of  merchandiie  in 
London,  taking  Juch  profit,  he  ought  to  fay  that  the  cloaths  and 
pelts  whereof  he  is  grieved,  were  merchandize  which  came  from 
beyond  fca,  or  to  be  carried  from  hence  beyond  fea,  and  if  not, 
then,  ill ;  for  nuhere  a  grant,  or  a^ftom,  or  pardon,  &c.  d^efpeciaily 
t^onfuch  particularities,  there  he  ought  to  purfue  it  verbatinu 
Br.  rlaint,  pl*.4.  cites22  H.  6.  lo. 

9.  A  bond  was  entered  into  for  payment  of  %oL  of  the  money  of 
Wefi^Jerfey.     The  phintiS  declared  for  80/.  of  the  money  of  Eng^- 
land',  but  was  hoofuited.     Ld.  Raym.  Rep.  697.  Mich.  13  W.  3. 
Bafs  V.  Firmen. 

'  10.  In  debt  for  rent,  the  plaintiflF  declared  of  a  power  to  mali 
leafes  generally ;  but  upon  producing  the  deed,  whereby  the  pow- 
er was  refenred,  it  appeared  to  be  a  power,  tviti  reftriSliont  to 
make  leafes  for  21  years  in  poffeffion  and  not  in  reverfion,  rendering  tit  ^ 
ancient  rent,  and  not  difpunijhable  ofwafie.  Holt  Ch.  J.  at  ELingfton  - 
affifes  held  this  a  material  variance.  2  Ld.  Raym.  Rep.  792,  793^ 
Trin.  i  Ann.  July  1 702.  Sands  and  Tafli  v.  Ledger. 

1 1.  In  debt  for  rent,  a  declaratiof^'wzs  of  a  leafe  rendering  rent 
15  /.  per  ann.  but  the  leafe  itfelf  was  rendering  15  /.  pef  ann.  rent^ 
and '^  fowls:  and  thereupon  the  plaintiA  were  nonfuited.  a  Ld^ 
Raym.  Rep.  793.  Trin.  i  Ann.  Sands  and  Tafli  v.  Ledger.  * 

1 2«  In  covenant  the  plaintiff  declared  of  a  deed  hearing  date  on 
fitch  a  day  of  March  anno  Domini  1 701,  and  on  fuch  a  year  of  the 
king  i  but  upon  oyer  the  deed  had  neither  the  words  (anno  Domini) 
nor  (anno  regnij.  But  the  Court  held  this  no  variance  $  for  it 
was  implicitly  in  the  deed.  2  Salk*  658.  pi.  2.  Trin.  i  Ann.  B.  IL 
Holman  v.  Borough. 

13.  In  debt  upon  a  recognizance,  the  plaintiff  declared  as  on  a  AfcireA- 
recogmzance  acknowledged  in  C,B*  coram  G.  Treby  mil,  (sf  fociis  «'**waaA>e4 

fui^:  but  the  record  produced  was  a  recognizance  taken  before  W?-  ^«ijl,^ 
vil  J*  est  his  chambers  in  Serjeanfs-^inn,  and  by  him  brought  and  dc"  aduiow- 
livered  into  court.    This  was  held  a  variance.     2  Salk.  659.  pi.  4.  Jjf/^^. 
Mich.  2  Ann.  B.  R.  Chetley  v.  Wood.   ^  gnl,  who " 

prayed  oyer 
theicofy  ind  of  the  condition.  The  condition  rtcited  in  the  fcire  facUt  was,  that  this  defendant 
Ihould  give  notice  of  trial  profecutori  (et)  ejus  clerico ;  but  the  condition  of  the  recognizance  entered 
upon  the  oyer  was,  that  the  defendant  ihould  give  notice  of  trial  profecutori  (aut)  ejus  clerico.  This 
was  held  to  be  a  maoifeft  variance;  and  thereupon  judgment  was  given  for  the  defendant.  2  Ld.  Raym. 
Rep.  757.  Pafch.  i  Ann.  The  Queen  v.  £wer.^— -2  Salk.  564.  pi.  3.  S.  C.  but  S.  P.  does  not  ap. 
pear.— -7  Mod.  9.  S.  C.  &  S.  P. 

14.  In  debt  on  bond,  the  plaintiff  declared  of  a  bond  made  to    f  540  3 
livai  to  pay  j^oL  to  the  plaintiff  hifnfelfs  yrherezs  the  bond  was  for  pay-  ^Mod^iaf, 
ment  of  40 1.  to  the  plaintiff  *s  attorney  or  his  affigns  (not  faying  to  ^^^  **^" 
the  plaintiff  himfelf).  But  this  was  held  no  variance.  2  Salk.  659.  ^* 
pi.  5.  Mich.  3  Ann.  B.  R.  Roberts  v.  Hamage. 

15.  An  information  for  a  libel  fet  forth  feveral  fcandatous  mat-  2Salk.66o. 
ters  therein  contained,  biit  in  the  fetting  forth  one  of  the  fen-  ^'  ^.*  "5-^ 
tences  of  the  libel,  it  was  recited  with  the  word  (nor)  inftead  of  ^j  JJy/ ' 
(not)  this  was  held  fu2:h  a  variance,  that  judgment  was  given  for  note,  that 
the  defendant,     ii  Mod.  78.  pi.  \x.  84.  pi.  4.  oc.  pi.  4.  Mich.  "^^^^^ 

-  A  t%   T%        rrw-     r\  t\t^i  not  akeied 

5  Ann.  B.  R.    The  Queen  v.  Dr.  Drake.  by  tbisni- 

UfatioD  of  the  words. —>-» Holt's  Rep.  347.  S.  €•  A:c.  with  the  argumeoCt. 

16.  la 


3:4^  Qen&Qt  anti  (tinibee. 

i6.  In  Jeht  upon  an  obligation^  the  plaintiff  declared  agoing 
yokannem  Meredith  nuper  de  parochia  SanEta  Antut  Wefim.  In  tonf 
frad^  Vi£bualler  aF  did);,  Johannem  Meredith  de  parochia  Sanfiae 
Anhae.  The  defenciant  prayed  oyer  of  the  obligation^  which  v^as 
(et  forth  in  hxc  Yeri>a,  and  was  Johannem  Meredith  de  parochia 
€anff£  jimut  in  coin,  Middlefex,  and  demurred  generally;  and  the 
Court  upon  the  firft  argument  feeming  to  think  it  a  material 
variance^  the  plaintiff  prayed  leave  to  difcontinue^  &  habuxt.  MS. 
Rep.  Mich.  5  Geo.  B.  R.  Arnold  v.  Merediths 

tor  more  of  WLatiatttt  in  general,  fee  ^^ttttifttnSy  Sl^ffttOt 

mtVy  ^riaU  and  other  proper  titles. 


''it^m>tn,.i   i>     ■■   Mifcii  ■<■!   ..■■■'  11      I    !■  fci  i^iii     m 


Mtnhtst  mn  tUtnttt, 


(A)    Di/^utcs  Between  them.     Bills  to  carf^  Artictei 

into  Execution^ 

$.e.  cited  I.  T^ILL  for  a  ipecific  performance  of  articles,  for  the  pur* 

m£.  cot.  ^  chzt^  of,  lands,  &:c.  in  Kent^    The  cafe  was,  the  pkin^ 

la  cafe  of  tiff  agreed  to  fell  the  manor  and  lands  in  A.  in  Kent  to  the  defendemt 

Jawit  ¥•  ij  a  particular^  wherein  the  manor  and  royalties  are  mentionedf  hut  no 

j^ciif  ^^  fit  upon  them  therein.     It  happened  that  iht  plaintiff  bad  mo 

Miits»  u  title  to  the  manors  but  had  been  in  poJTeJfton  of  the  rojeJties  fir  feveral 

r*^^^'  *  .  jears.    The  defendant  objeSed  againlt  going  on  with  the  purchafi^ 

faya^dhat  it  ^^^  ^^^^  ^^^  ^  contraB  at  a  South  Sea  price,  viz.  46  years  purchafe: 

l>eing  ac-  and  2dly,  that  though  no  value  was  fit  upon  the  manor  and  royalties  tj 

^^v^^^  t^^  p^^icular^  yet  they  are  valuable  in  themf elves ^  and  was  a  great  tn^ 

0ianorwu  ducement  to  him  to  purchafe  the  eftate^  and  *  therefore  (uice  die 

«f  ritde  or  plaintiff  cannot  ftriAly  perform  his  part  of  the  agreement,  hf 

BO  talue,  it  conveying  the  mianor,  he  ought  not  to  have  the  aid  of  a  Court  <tt 

tb^'t^  Equity  to  compel  the  defendant  to  pay  the  money,  fince  he  cannot 

«th«r  cir-  have  the  full  benefit  of  the  agreement ;  for  this  laft  reafon  the^ 

In  StTadfe  ^^^  ^"^^  difmiffed,  but  without  cofts,  if  the  plaintiff  would  deliver 

v^.  jiuf  un-  °P  the  articles ;  per  Macclesfield  C.    MS.  Rep.  Hill.  8  Gcow 

feafonabte  Cauc.  Sir  Gco.  Hanger  v.  Eyles. 

frice,  was 

that  which  reaUy  iodiBcd  the  Court  to  lay  hold  upoq  a  point  too  laconfiderahle  othenviic  to  bawt  \om 

taken  notice  of. 

•C541] 

tn  this  cafe  2.  A  bill  for  the  fpccific  performance  of  articles  for  purdiafe 
ker  (^d'^the'  ®^  '*^*'»  ^^^  brought  by  vendor y  in  which  articles  was  a  provifi  on 
«'«ie  was      or  before  zoth  November  toJayfucb  an  abfiraS  of  the  title  before 

8  eounfel 


^f&ufifet  of  vtndtis^  as  thg  JboM  ^  appwe.    The  agitemoit  wai  f«ry  »»(»- 
for  40  years  purcbafi.    The  bill  was  difmifled  with  cofts,  becaule  ".***  *f"^ 
the  title  was  net  laid  hrfore  counfil  nviibin  the  time  Emited;  per  sou£.Sea 
Parker  C.     loMod*  503.  Trin*  8  Geo*  i«  ia  Cane*  Lewis  v.  ftockyfram 
Lord  Lechmerc.  whence  the 

iDQiiey  tor 

the  purchafe  was  to  arffe,  was  iaHen  near  two-thitds  ate  the  time  ib  limited.    Ibid* 

*  A  corenant  to  auAefmeh  a  titU  at  vtndtfi  c6unfel  ^U  ap^ove  of,  meani  no  more  than  that  the 

plaintiff  Iboeld  make  oet  a  good  title  j  for  if  the  eomiR)  dUapprove  of  a  good  and  dear  tit'e  (foch  a 

tide  as  a  court  of  law  or  equity  wooid  take  to  be  a  good  title)  yet  the  vendee  wiU  be  boend  by  his  bar- 

geia*    See  lo  Mod.  505,  in  cafe  of  Lewis  ▼•  LA*  Lecbmere* 

3  ^nJ  another  point  was^but  not  determined,  wheth^  itbeoon»  s.P.  debated 
fiftent  with  the  rules  of  equity  to  decree  a  performance  in  fpecie  'y^*  "®"^ 
of  fo  extravagant  a  bargain  as  a  fale  of  land  at  40  years  purchafe,  butundeter- 
though  it  feems  that  influenced  the  decree.    See  10  Mod.  503.  mined,  and 
&c.  in  cafe  of  Lewis  v.  Lord  Lechmere.  •  ^^^ 

made  upon 
another  point.    See  O.  E^.  Rep.  155, 156.  Keen  ▼•  Stukely.**— In  which  laft  cafe,  it  was  deter- 
mined  in  the  court  of  Exchequer  (befort  it  went  up  to  the  Houfeof  Lords)  that  they  would  infbrce  a  fpeci- 
fie  pcrlbrmance  of  Aich  tmitrafhf  if  the  prki  wat  reafuuhle  tt  tbt  time  th*  trntroS  was  made^  hom 
^fproportionable  foeicr  after-accidents  might  make  it.    Arg.  10  Mod.  504, 

4.  jtlji  It  was  heldy  that  upon  mutual  articles  there  ought  to 
be  mutual  remedies;  and  therefore  the  vendor  may  come  into  equity 
for  a  fpecijic  performance^  as  well  as  the  vendee.  And  Parker  C.  was 
of  opinion,  that  the  remedy  the  vendor  had  at  law  upon  the 
articles,  was  not  adequate  to  that  of  a  bill  in  equity  for  a  .fpe«» 
cific  performance*  10  Mod.  506.  in  cafe  of  Lewis  r.  Lord 
Lechmere. 

J.  Decreed,  that  where  articles  were  not  obtained  with  thejlrifteji 
fmmefsy  the  conveyance  to  be  fet  afide,  and  the  purchafe  to  ftand   . 
as  a  fecurity  for  the  confideration-money.     MS.  Tab;  cites 
Feb.  $.  1702.  or  Feb.  aSth.  1722.  White  v.  Lightbume^ 


{B)    Diiputes  between  them  relating  to  the  Title. 

I«  •'T^He  plaintiff  bought  of  the  defendant  the  reverfion  of  a 
^  copyhold  which  %e  could  net  t,^joy^  and  confefled  by  the  de» 
fe&dant's  anfwer;  thereupon  a  fubpoena  is  awarded  s^ainft  the  de- 
fendant, to  ihew  caufe  why  he  (hould  not  repay  the  money  received 
upon  the  bargain.  Car/s  Rep.  132,  Z33*  cites  22£liz.  Picketon 
T«  Litecote  &  alios. 

a.  A  verbal  fale  W2&  made  of  a  ^^part  cfafiip  to  B.'^JB.  gives    [  542  "} 
hndjor  the  money,  and  theftip  is  delivered  into  his  poffeffions  B.  dc^  ^^^^Jl 
m^nds  m  bill  ofjale  of  the  vendor,  without  which  he  cannot  make  S^g  to'  * 
a  fatisfa£^ory  title  to  any  other  putchafor.    Vendor  refufes,  B.  fends  another,  it 
the  ftnp  a  voyage,  and  t^ter  Jius  to  have  his  bond  delivered  up*    Ven^  a"^*^ 
dor  then  ojfers  a  Ml  of  fade.    B.  refufes.     Decreed  the  bond  to  be  ,^dcr*flMiB 
delivered  up,  and  the  3d  part,  &c.  re*affigned  to  the  defendant.  maUaffmr^ 
%  Chan.  Cafes,  5.  Mich.  32  Car.  %.  Legate  v.  Hodtwood.  ^}l/tt^'(hs 

^vtndee,  but  not  unlelii  it  be  imtndtdx  per  f  inich  ChenceUor.    a  Chan.  Cafts,  5>  Mich.  %%  Car.  a* 
legate  ▼.  Hockwood* 
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^4^  tIentiDr  ann  ^etttiet^ 

3.  A.  ariicUs  nvUh  B.  for  tlie  purchafe  of  land  of  fi.  and  ttpol 

looking  into  the  writings  it  appears  that  B.  has  no  title  to  the  haL 

This  Court  will  never  decree  the  payment  of  the  purchafe-mo^ 

'tiey.     Arg.  Nelf.  Cham  Kep*' 189.  1691*  in  cafe  of  Sands  t< 

Fleetwood. 

4*  A.  agreed  to  purchafe  a  term  fir  years  of  B^  and  his  wj^, 
which  {he  had  as  executrix^  and  on  which  was  a  mortgage  q( 
aiol-  An  qffignment  was  executed^  and  B.  gave  a  ftote  rf2iol  h 
the  mortgagee^  and  of  240/.  to  B.  and  his  nvife^  being  die  wliob 
purchafe-moneyi  and  a  receipt  was  indorfed.  But  after  it  came 
out,  thzt  B.  and  bis  wife f  befire  marriage^  had  agreed  to  fettle  U  vi 
themfelves  and  their  ijjue.  %.  and  his  wife  brought  a  bill  for  tk 
money,  and  A.  brought  a  crofs-bill  for  the  difcovery  of  the  arti- 
cles, and  to  have  up  his  note }  and  by  anfwer  denied  notice  a( 
the  time  of  the  purchafe.  B.  and  his  wife  admitted  the  articles, 
but  infifted  that  the  premifes  are  in  Middlefex,  and  the  aiikUi 
nvere  never  regifered  in  the  Middlefex  Office^  and  io  void  as  againft 
A.  But  the  Mailer  of  the  Rolls  difmified  the  original  bill  vi& 
cofts,  and  cods  alfo  oil  the  other,  and  the  note  to  be  delivered  op, 
and  A.  to  re-aflign.  And  this  decree  affirmed  by  Lord  Qiaacd- 
lor.  Mich.  1727.  Abn  £qu.  Cafes^  357.  pi.  ii.  Beatniff  r. 
Smith. 


(C)  Difputes.  delating  to  Warranties  and  Covcnsniu 

Ibidw  The  i^  r^  Purchafed  church-lands  In  the  rebellion  in  fee,  and  at 
d«r«^fjr*  terwards  fold  them  to  H.  and  covenanted  thai  he  was  law- 

he  6  monthi  fulfy  fifed^  tsfc.  but  fomc  proof  being  made  that  it  was  declard 
before  be-  ^p^n  the  fealing^  that  the  vendor  Jboula  undertake  for  his  owi  aS 
^^^^^  only^  it  was  decreed  that  the  defendant,  who  had  recovered  by 
get*  judgment  at  law^  (hould  acknowledge  fatisfa£lion  on  the  judg* 

menty  and  pay  coils.    Chan.  Cafes,  15.  Mich.  14  Car.  2.  CoU> 

cot  V.  Hill. 

%.  A.  pucchafed  lands  of  B.  which  were  charged  with  arentti 

40 1.  per  ann.     A.  fells  part  of  thefe  lands  to  C«  and  covenant 
.  that  the   fame  are  free  of  incumbrances  done  or  committed  Ij 

bim.    Ld.  Keeper  inclined  to  relieve,  becaufe  the  vendor  knew 

the  lands  were  charged  with  the  rent,  and  it  was  Vi  fraud  to  ieil 

them  without  difcovering  that  incumbrance.     N.  Ch.  R.  118. 

19  Car.  2.  Harding  v.  Nelthorp. 
S.  C.  cited  3,  A  purchafor  of  crown  lands  in  the  rebellion  fells  part  to  Ai 
ftawiSDroii.  *^^  covenants  to  make  further  ajfurance.  On  the  king's  retow- 
»Veni.  160.  tion,  he  had  a  leafe  for  years  made  to  him  for  300I.  under  tk 
by  name  of  king's  title.  Decreed  be  (hould  alFign  his  term  in  the  part  k 
^tV2^.     fold.    Chani  Cafes,  274.  Hill.  27  &  %%  Can  2.  Taylor  r.  Dcto. 
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(D)  Vendor  and  Creditors  of  Vendee.  Dilputes^  re^ 
lating  to  Purcbafe  Money  unpaid,  and  what  fhall 
be  (aid  Payment* 

.1.  I^INE  hundred  and  fifty  pounds  is  to  be  paid  bj  the  ren«* 
•^"^  dec  to  the  yendor,  TTie  vendee  by  the  vendor'a  order 
p<ys  500!.  part  to  a  bond  creditor^  and  takes  an  ajjlgnment  to  himfelf 
of  the  bond| .  s^d  likewife  other  money  to  other  creditors  by 
vendor's  order^  but  took  fecurity  for  re-payment  on  certain  con* 
ditiods*  Decreed  to  be  no  payment  to  the  vendor^  fo  long  as  the 
aihgnment  qf  the  bond,  and  the  fecurity  for  re-payment^  were  * 
kept  on  foot,  and  not  delivered  up  to  be  cancelled.  Fin.  R.  84* 
Hut.  25  Car.  2.  Magfon  and  Sitwell  v.  Fane,  Qayton,  &  aP. 

2.  A.  jells  to  B..  who  covenants  only  againft  A.  and  all  daim*  But  feeing 
.ing  by,  frpm,  or  under  him.— ^B.  fecured  the  purchafe-mOney ;  *^jJ^^^JL- 

but  before  payment. the  land  was  eviSed^  but  not  by  any  titlie  Ju  ^^"^^ 

under  A.  but  by  a  title  paramount. ^B.  fued  to  be  reuored^ 

that  he  might  not  be  forced  to  pay,  feeing  the  land  was  loft ;  and 
was  r^/fwA?  by  the  Lord  C.  ex  relatione  Churchill.   2Chan.  Cafes^  ' 
ip.  Hill.  31  •&  32  Car.  2.  Anon., 

3.  A.  fells  land  to  B.  who.  afterwards  becomes  a  bankrupt^  part 
of  the  purchafi^monej  not  being  paid.  A.  fhall  not  be  bound  to 
come  in  as  a  creditor  under  the  ftatute ;  but  the  land  fhall  ftand 
charged  with  the  money  unpaid,  and  that  without  any  fpecial 
agreement  for  that  purpofe.    Vem*  267.  pL  267.  Mich.  1684. 

.  CSiapman  n  Tanner. 

(E)  Difputes  relating  to  the  Particulars  of  the  Efate. 

I.    A     Cmyion^/ that  he  \%  feifed  in  fetjimple^  where  in  tiruth  A.irtlci«l 
-^^  it  vm  copyhold  infee^  according  to  the  cuftom ;  per  Cut.  J^^'j^g 

the  covenant  is  not  broken,  and  the  jury  fhall  give  damages  in  ^Zat  of 
their  confciences  according  to  the  rate  the  country  values  fee-fim-  iSoi.  per 
pie  land  more  than  copyhold  land.    Noy,  142.  Grey  v.  Brifcoe.    'p"],^ 

gnndag  ind  conveying  thereof  B.  was  to  pay  ^^jeart^urcbafi*  Bat  B.  difcoTering  afterwards  that 
3ol./fr  aim.  wat  cofybold,  and  therefore  refufing  to  go  on^  A.  brooght  hla  bill,  hot  Ld.  Macclesfield 
wonld  not  decree  a  fpecific  escecotiony  it  being  unequiuble,  and  a  matter  proper  for  a  jurjr  to  mitigate 
damagea,  bat  ordered  the  mooey  paid  to  be  returned,  bat  \rithoat  cofts.  Ch.  Prec.  575.  Sir  H.  Hicka 
V.  Philipa.  ■  S.  C.  cited  Arg.  10  Mod.  504.  in  cafe  of  Lxvria  v.  Lfi.  LbchiAsrk,  faidj  that  the 

nfnJor  offtred  tofruurt  an  infrantbiftmint  of  tb*  eoMboldtr  make  any  eom^fation  hr  tb9  prictf  and  yet 
the  Court  difmiffed  the  bill>  the  price  being  nnreafenable.  In  the  cate  of  Hieks  v.  Piulipty  Ld. 

Chancdtor  laid,  there  was  no  colour  for  a  court  of  equity  to  aflift  this  contra^  ;  but  if  the  plaintiff 
liad  foed  at  law  upon  it,  this  Court  would  let  fnch  a  contra^  aiide  aa  to  the  copyhold,  and  that  it 
was  I  clear  cafe,  but  that  he  would  not  determine  upon  the  point  of  a  hard  bargam,  but  upon  the  other 

Elnt^  ordered  the  articka  to  be  delivered  op  and  cancelled,  and  the  money  paid  down  to  be  repaid* 
S*  Rep.  \ 

a.  A.  agreed  for  the  purchafe  of  the  manor  of  S.  from  B.  £ot  The  p^rtu 
4000 1.  B.  gave  in  particulars^  hMt  omitted  z  copyhold  tenement,  c«'«'**ft 
of  which  he  was  feifed  before  he  was  feifcd  of  the  manor,  and  ^^LiJf 
which  was  about  24L  per  Ann/  and  in  the  rentall  given  in  had  ^Ub  ^« 

Qjl  %  made 
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tbtattd  i 
liitU  befortf 
ttd  was  not 
intended  to 
pifs  in  de- 
tnefnc.  %  • 
Vent.  345. 
ShrWm. 
Beveriham^i 
Cafe. 

%  Ch.  Cafety 
194.  Pafch. 
s6  Car.  2« 
Taylor  v. 
Beveriham. 


Oian.  Rep. 
to6.  S.C. 
accordingly. 


.  dlennor  anD  (Hetibe^ 

made  himfelf  tenant  for  48.  Sd.  per  ann.  quit-rent. — ^But  thfi 
\^ords  of  the  conveyance  to  A*  being  of  the  tnamr^  wiiff  all  Hi 
rights  J  members i  and  appurtenances ^  A.  mrould  include  the  24  L  p^ 
ann.or  as  much  asTvas  copyhold^  and  held  of  the  faid  manor^  diough 
xleyer  agreed  or  intended  to  be  fold,  nor  mentioned  in  the  paiti' 
cttlar,  and  B.  enjoyed  it  6  years  after  the  conveyance.  Decreed 
that  A.  re-grant  the  ^41.  per  anh.  to  B.  in  fuch  manner  as  tfajt 
fuch  pdit  of  It  as  is  freenold  may  be  held  by  B.  and  his  hein» 
and  what  is  <iopyhold  may  alfo  be  held  by  B.  and  his  heirs,  but 
fubje^  io  fuch  rents ^  duties^  dnd  fervUes  as  before  A.  purchafed  the 
faid  manot,  and  that  B.  pay  A.  all  arrears  of  rent  fdr  the  laid 
farm,  fince  th<i  purchafe  by  A.  and  a  perpetual  injuli£bion  to  ftay 
A.'8  proceeding  at  law^  &c.  Fin.  R.  8o.  Hill«  25  Gar.  2*  Tyke 
V.  Beverfham. 

3.  A  pUrchafet  of  feveral  parcels  of  land  had  land  e^mfeyed  mt 
mentioned  in  the  particular  by  vrhich  the  pUrchafe  Was  made,  mr 
intended  to  be  conveyed,  but  decreed  back  to  the  vendor.  2  Chaib 
Cafes,  195.  Pafch.  26  Car.  4.  Taylor  v*Bcvcrlham. 

4.  A.  enters  into  articles  with  B.  to  convey  to  B.  and  in  tbe 
articles  it  was  faid  the  lands  completely  contained  Jo  many  acns  as 
mentioned  in  the  particular;  yet  in  that  very  particular,  andatti 
in  the  conveyance,  it  was  faid  fo  many  acres  by  efiimathn.  Decreed 
that  the  defendant,  having  taken  a  conveyance,  (hall  not  refoit 
to  the  articles,  or  t<5  anv  particular,  or  to  any  averment  or  com* 
munication  %  for  fuch  things  ihall  never  be  admitted  againft  die 
deed,  and  fo  denied  to  make  any  allowance  for  dneS  ^ acres  or  of 
commons,  but  where  there  were  more  lives  than  charged  in  the  par- 
ticular, there  fhall  be  a  dedudion.  Fin.  R.  3 10.  Trin«  29  Car.  2. 
Twyford  v.  Warcup. 

5.  A.. purchafed  the  manor  of  D.in  winch  were  certain  hmis 
called  B.  and  P»  The  manor  at  the  time  of  the  purchafe,  was  ia 
mortgage  for  a  term  of  years,  and  the  mortgage  was  paid  (ff,  ad 
the  term  ajftgned  in  truft  to  attend  the  inheritance  \  afterwarisi. 
upon  the  marriage  of  his  f on  fettles  part  of  thefe  lands,  cmdammfjl 
them  the  lands  called  B,  and  P.  but  no  care  was  taken  of  the  nuut- 
gage  term  that  flood  out ;  afterwards  A.  being  in  poff^on,  coniraSs 
with  the  defendant  to  fell  him  all  the  faid  manor  except  the  lands 
called  B.  and  P.  bt:t  fbews  part  of  the  lands  of  B.  and  P.  as  port 
that  he  nvouldfell^  but  the  defendant  did  not  know  that  any  part  d'tie 
lands  were  called  iy  that  name,  afid  in  the  conveyance  to  the  defend- 
ant there  is  an  exception  of  lands  called  JB.  and  P.  After  the  par- 
chafe  money  paid,  the  defendant  was  evi£led  of  part  of  the  lands 
called  B.  and  P»  (which  he  did  not  know  by  that  name,  for  diejr 
had  been  (hewn  to  him  as  part  of  his  pujTchafe,  and  he  paid  for 
them)  by  the  plaintiff  who  claimed  under  A.'s  fon  $  upon  wlu4 
the  defendant  having  found  the  old  term  that  was  on  foot  at  the 
time  of  A.'s  purchafe,  got  an  affignment  if  it,  whereupon  die 
plaintiff  brought  his  bill  to  be  relieved,  and  to  have  an  afOgn* 
ment  of  the  term ;  and  that  as  to  the  lands  called  B.  and  P.  he 
was  no  purchafor  of  them,  for  they  were  exprefsly  excepted  in 
the  conveyance  -,  but  my  Ld«  Chancellor  was  of  opinion,  that 
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thefe  landa  bdng  ihewn  to  the  defendant  as  part  of  his  purcbafe, 
aod  he  not  knowing  them  to  be  excepted  by  the  name  of  B.  and 
P.  was  in  equity  a  purchafor  of  them  $  and  the  Court  ought  not 
to  ai&ft  in  defeating  of  them,  and  therefore  difmifled  the  bill  as 
to^ll  the  lands  purchafed  by  him.  Abr.  £qu.  CafeSy  355.  Mich* 
1698.  Oxwick  V.  Brockets 

o.  A.  was  poin^fled  of  a  term  in  3  feveral  houfes,  and  purchafet 
t  term  in  2  other,  in  his  own  and  his  wife's  names*   A.  mortgaged 
the  3  iirfty  and  died^  and  left  his  wife  executor^  who  gave  out 
particulars  fir  faU  rfall  5  boufes.    B.  agreed  to  purchafe  all^  and 
they  were  conveyed  hy  the  name  of  all  the  boufes  as  were  in  mortgage. 
The  wife  being  afterwards  infdrmed,  that  the  2  laft  purchafed    ' 
houfes  wore  her  own  by  furvivorQiip,  and  not  liable  to  her  huf-  |[  545  ] 
band's  debts^  nor  conveyed  to  B.  as  not  being  in  mortgage,  (he 
tefufei  to  let  B.  bave  tbofe  2,  tbougb  it  appeared  m  th^  csmtjbe  bad 
men /aid fie  bad  fold  tbem  as  well  as  tbe  otber  3  to  B*    Upon  a  bill 
by  B.  though  the  Court  was  fatisfied  that  A*  had  covenanted  to 
.convey  all  5  to  B.  and  thought  (he  had  fo  done,  yet  there  being  no 
agreement  in  writing  as  to  tbe  %  boufes  not  contained  in  the  con- 
veyance, the  ftatute  oi  firauds  and  perjuries  would  not  let  them 
decree  the  conveytne  them;  for  though  the  particular  was  in 
writings  and  thofe  2  iioules  mentioned  in  it  as  well  as  the  others^ 
and  tmugh  it  was  proved  that  that  particular  was  fiewn  to  B. 
yet  it  was  not  proved  to  have  been  Ihewn  to  him  on  the  purcbafe% 
nor  that  he  purcbafed  by  it*    Ch.  Free.  29.  Mich*  x($9i.  Cafs  v* 
Waterhoufe* 


(F)    DifputC8  as  to  Accidents  befalling  tbe  Eftatc 

after  tbe  ContraS. 

1.    A   Articles  on  behalf  of  B.  for  the  purchafe  of  4  houfes  in  Ja- 

^^*  maica,  and  to  pay  800L  for  them.  A.  upon  feveral  pre* 

tenpes  delayed  the  performance.    The  vendor  brought  a  bill  fir  a 

J^cific  performance.      Pending  the  fuit,  tbe  boufes  arefrvallowed  by 

an  earthquake.  *  Notwithftanding  which,  and  mat  A.  had  not  ^U 

feds  of  B.  ft|£5cient  to  pay  for  the  purchafe,   yet  a  fpecific  exe^ 

cution  was  decreed.     And  the  decree  affirmed  in  the  Houfe  of 

Lords.   2  Vern.  280.  pi.  267.  Mich.  1692.  Cafs  v.  Ruddle  &  ar« 

2.  A.  by  articles  reciting  that  he  had  a  church  leafifir  2  lives 

covenanted  to  convey  his  title  to  the  premifes  by  fuch  a  day  to 

J.  S.  as  J.  S.  or  his  counfel  fliould  advife ;  after  the  articles  and  be* 

firre  tbe  timefinr  tbe  conveyance f»^  of  tbe  lives  dropt.    Ld.  Keeper 

deci^eed  that  in  regard  here  was  no  default  in  the  feller  in  making 

die  conveyance,  me  lofs  of  the  life  ought  to  be  bom  by  the  pur« 

chafer.    Wms.'s  Rep.  61, 62.  WBch.  1702.  White  v.  Nutt. 

3-  ^J  if  the  reverjioner  articles  to  fell  the  reverjion  expe^ant  upon  % 
livesy  and  one  bad  died  before  the  conveyance,  the  purchafor  in 
fuch  cafe  (hould  have  die  benefit  of  it,  and  both  in  this  and  the 
former  cafe  the  eftate  ir  as  conveyed  from  the  time  of  the  arti- 

•    Qj  3  cks 
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cles  fealed ;  per  Ld.  Keeper;    Wms/s  Rep.  6t.  in  ca(e  of  Wluie 

v;  Nutt. 

Thereport-       4.  £ttf  his  lotdlhip  feemed  to  think  that  tfa/l  tie  Bves  haddroti 

^'uB^f*  in  the  firft  cafe  before  the  execution  of  the  conveyance,  it  mient 

SkTroroB  have  been  another  confideration ;  for  that  the  money  was  to  dc 

of  this  dif-  paid  upon  the  conveyance,  and  no  efiate  being  lefty  there  couid  be  n^ 

^^^^'  conveyance,    Wms/s  Rep.  62.  ut  fup.  White  v.  Nutt. 

loif  of  paft  and  of  the  wdolcy  and  itfors  to  the  caf«  of  Cafs  t.  Ruddej  which  fee  fop.  pL  i  • 

5,  If  ^.  hujs  a  boufey  «nd  before  the  time  agreed  upon  fir  the  peffm 

went  of  the  fame,  the  houfe  is  burnt  down  by  cafuahj  ef  fire^  A* 

'  will  not  in  equity  be  bound  to  pay  for  the  fsune,  and  yet  the  houfe 

may  be  built  up  again ;  per  the  Matter  of  the  Rolls*      a  WmA.*# 

Rep*  2ao.  Pafch.  1724*  m  cafe  of  Stent  v*  Baylis^ 

o«  A  reverjim  eipeBant  on  an  eftate  fir  life  was  decreed  to  befild 
to  the  bejl  purche^or^  J.  S.  was  reported  and  abfolutely  confirmed  to 
be/tdcbf  but  the  conveyance  was  not  executed  long  after,  before 
which  J.  S.  was  ordered  to  bring  bis  pUrcbafe  money  into  the  bank  }. 
(^  j;46  ]  the  life  fell  in^  The  Matter  of  the  Rolls  decreed  J.  S.  to  pay  ioi* 
tereft  from  the  time  of  his  being  abfolutely  confirmed  the  beft 
purchafor  to  the  time  of  bringing  the  money  into  the  bank  \  for 
£rom  the  time  he  was  fure  of  his  title,  though  the  life  had  dropt 
the  next  day,  and  the  life  wearing  from  that  time  was  equivalent 
to  taking  tne  profits,  and  had  he  taken  the  profits  he  mull  have 
paid  intereft.  And  the  party  was  thenceforth  a  truttee  for  the 
purchafor ;  nor  did  it  appear  that  J.  S*  had  the  money  lyinr  by  him^ 
and  therefore  the  intereft  belonged  to  the  feller,  or  to  Uie  trafU 
for  which  the  ettate  was  to  be  fold*  a  Wms.'s  Rep.  410*  PaiUu 
ex  parte  Maiming. 

(G)    Which  of  them  i»  to  do  thejrji  AS. 

I,     A   In  confidet-ation  of  looL  promifed  7.  S.  that  B.  and  C% 

-^*  fbouldfellj.  S.  fuch  lands,  provifo  tbat  J.  S.Jbotddfay  en 

fucb  certain  day  to  J^  and  C  aooo/*  at  vAich  time  B.  and  C  fbouSi 

be  ready  to  convey  to  %  S.  the  faid  lands,  and  on  default  of  payment 

pftbe  aooo/.  at  the  ady,  J.  S.  fbould  kfe  the  loo/,  and  the  cgntraS 

for  the  land  to  be  void.    J.  S,  neither  paid  nor  tendered  the  money 

at  the  day,  which  was  die  firtt  a£l  to  be  done,  and  he  has  no  re^ 

medy  for  repayment  of  the  looU     Godb,  337;  pi.  432.  Trin,, 

21  Jac.  B.  R.  lUUigrew  v.  Harper, 

7,.  If  one  be  to  feal  a  conveyance  generally,  there  the  couniel 
of  the  purchafor  is  intended  to  dapo  the  conteyance^  and  then  tfa^ 
purchafor  ought  to  tender  them  P^er  Windham  J.  and  not  denied 
by  any.    Lev,  44,  Mich.  13  Car.  2,  C.  B.  W«bb  v.  Bettell* 

(H)    Vmdor  and  Vendee.   Dijputes  between  them« 

It    A      Uzs^feoffeestobisufe^B.C.D^andM.    A.  fells  this  bnd 
r\  •  fQ  p^  ana  requires  B.  and  C  te^pafs  the  efiate  of  it  to  F.  aqd 

Af  alfo  requefts  B.  and  C«  to  requeft  D.  and  £•  in  the  name  of 

10.  A.  tbal 


Am  ditC  diey  ftlfo  (hall  pafs  the  eftate  to  F.  and  they  and  B.  and  C 
do  all  thiS)  and  pafs  the  eftate  accordingly  to  F*  but  A.  did  not 
feesdc  with  D.  and  £«  to  this  puq^ofe ;  A.  a/ierfvards  fells  tie  fame 
sand  to  G.  and  requires  D.  and  JS.  to  make  an  ejiate  to  him  of  it>  and 
they  do  fo.  Upon  a  fuit  in  Chancery  by  F.  againft  D.  and  £• 
diev  were  difcharged  by  the  advice  of  tne  juftice8>  for  A.  did  not 
perlonally  require  them  to  make  an  eftate  to  F*-^F.  may  fue  A. 
and  aHb  G.  if  G.  had  notice  of  the  firft  fale ;  and  G.  may  alfo  fue 
A.  for  this  deceit.    Jenk.  107.  pL  5.       ' 

2*  A.  agreed  for  the  purchafe  of  land  of  J.  S.  and  was  to  pay 
down  200L  whieb  A.  was  to  give  bond  for^  but  if  the  purchafe  ^ 
went  OU)  was  to  go  as  part  of  the  purchafe  money ;  but  J.  S.  pre^ 
tending  incumhrances^  dgnumded payment  of  the  200I.  which  A.  ten- 
dered and  J.  S.  refufed  \  afterwards  B.  agreed  with  A.  for  pur« 
chafe  of  the  fame^  it  being  generally  faid  that  A.  had  receded 
fvdm  the  agreement!  and  B*  paid  300L  in  part.  And  decreed 
the  purchate  of  B.  to  ftand.  Fin.  R.  332.  Mich.  29  Car.  2. 
Huntington  v.  Howes  &  al\ 

3*  But  if  the  vendor^  not  ai&fted  by  any  aB  cfthefirjt  vendee^  fells  [  547  3 
and  conveys  the  land  to  a  2d  vendee^  having  notice  of  the  preceding 
contxsL&y  in  fuch  cafe^  as  from  the  time  of  the  contra£);,  t^e  ven- 
dor was  to  be  coniidered  as  a  truftee  for  the  firft  vendee,  fo  equi« 
tj  ftill  transfers  the  truft  to  the  ad  vendee,  and  the  2d  vendee 
vaay  in  fuch  cafe  be  compelled  to  a.fpeclfic  performance*  Arg. 
xo Mod.  527,  528.  in  cafe  of  Acherley  v.  Vernon. 

For  more  of  Vendor  and  Vendee  in  general,  fee  Cotlll(t(0ni2f> 
jfraatl,  ^Urcl^aror,  and  other  proper  titles. 


♦  Ventre  ^nf^itimho^ 


*  See  Bnc« 
,  tony  lib.  s. 
cap.  32.  De 
partu  fappo« 

fifiOy  ftC. 

totua. 


(A)    Awarded  by  whom^  and  in  what  Cafes. 

I .   *if yS  TIC  ES  of  peace  may  ^ward  the  writ  of  ventre  infpicicn- 
J  do  as  well  as  juftices  of  gaol  delivery ;  per  Frowike  Ch.  J. 
&  tamen  dubitavit.     Kelw.  5 1-  pi.  4^^Trin.  18  H.  7-  Anon. 

2.  Sir  F.W.  died.    His  lady  enfeint.    P.  who  married  Sir  010.1.56^ 
F.  W.'s  eldeft  daughter,  and  who  had  the  greateft  part  of  the  ef-  fJ-iifHafth. 
tate  fettled  on  him  upon  the  marriage  in  default  of  iffue  male,  at-  fa-^,**^^ 
tempted  to  fufier  a  coAmion  recovery,  in  order  to  bar  the  remain-  writ  was  to 
dcr  in  ufe,  lunited  to  the  firft  fon  of  Sir  F.  and  fo  difinhcrit  the  «»f«  ^J» 

(^4  iffuc  ^"^^ 
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iyi%kmgbti,  iflue  en  ventre  fit  mere.  The  widow  of  Sir  F.  Mtkioaed  Ae 
hfiiZm^  judges  and  the  lords  in  council)  ttt  ftay  his  prooeedinn  fuggeft* 
hith^^^"  ing  that  (he  was  with  child ;  which  was  granted.  wliereixpoQ 
fneoftb*  p.  fuggefted  in  Chancery,  that  (he  was  not  widi  childy  bat  bf 
't-^u^^?.'    fuch  pretence  detained  the  evidences  of  the  lands,  and  (famped 

WDKD  was      _  ,      _  *_,     ,  .  \     \  *      %  •     ^  ••  • 

done  accord,  his  rufPering  a  recovery,  and  prayed  the  writ  de  ventre  infpicieo- 
ingiy,  and  do,  which  was  granted.  Whereupon  ^tJbirtfttfLmion^  nmih 
Aewifi^  ^  J^^^i  of^oonun^  whiriof%  wen  ffd4wives,  came  to  tke  ladfs  bau^^ 
wedu  gone  and  into  her  ebamber^  anafent  to  ber  the  tvomen,  Jwom  hy  toejbenfs 
«ith  child,    hefore^  to  fearch^  try,  and  fpeak  the  truth  whether  fie  was  mnih 

wwtoTSJrit  ^^''^  ^  ''^*  ^^  ^'^  ^'^  ^^'^^  ^9  ^^  *^  iBtfomen  fearcUi  the 
liTucd  to  the  lady,  and  gave  their  verdiB  that  fie  was  with  child  s  whereupon 
Iheriif  to  t]^e  iheriffs  returned  the  writ  accordingly.  Moor,  523.  pi.  691, 
JsS  ri^i.  39  ^^^'  ^*'"^  WiUoughb/s  cafe. 

md  ihst  the  JoorsJbwU  be  vhII  giiarJtdf  snd  flioaid  enfi  hir  U  hi  vitwtdiffuj  dtf  hfi^  *f  *^ 
^ommt  named  in  tie  writ,  and  tbntjme  ef  them  JbemU  he  frtfent dt  herdeSven,  fju  If  mtie  crfimnh t 
and  afterwards  he  4«tittoe4  that  be  had  4one  accordiosly,  and  that  ike  was  deOveicd  of  a  daughter. 

Win.  7t.  3.  A  widow  married  again  within  a  week  after  the  death  of  her 

*•  P'  /*y*  firfi  hufiandy  whofe  coufin  and  heir  brought  the  writ  de  ventre 
direaed  tT"  infpicicndo,  direded  to  the  (heriff  of  London ;  who  retomed^ 
the  (heriff;  that  he  caufcd  her  to  be  fearched  by  fuch  matrons,  who  itmsA 
^^^^h^  her  with  child,  &  quod  paritura  fuit  vrithin  ao  wedcs.  It  was 
Vni  i?wo.  then  prayed  that  the  (heriff  might  take  her  into  his  cuftody,  and 
.  iMfii,  te  the  keep  her  till  ihe  was  delivered.  But  hecaufefie  ought  to  live  wkh  her 
^T^  f  '  hujband^  the  Court  would  not  tahi  her  from  him,  he  entering  into  m 
and  thac  the  recognizance  that  fie fiould  not  removo  from  bis  then  dwelling^boufe^ 
flieriff  cte-    and  that  one  or  t^vo  of  the  women  returned  by  the  *  fheriff  mould  fie 

s!?I ' CoT    *^  ^^'^  ^^y*  ^^  '*^'  *^*^  ^^  *^^  ^  ^^^  fiwJd  b^  pr^eni  at  her 

l.itt.*s.  b.    delivery ;    and  a  writ  was  awarded  accordingly  to  the  (heriff'  of 

*  [  54S  ]  Surry.  And  afterwards  (he  was  delivered  of  a  daughter,  who  waa 

found  by  inquifition  to  be  the  daughter  and  heir  of  the   ift 

huiband.    Cro.  J.  685.  pi.  2.  Pafch.  22  Jac.  B.  R.    Theakci^s 

cafe. 

4.  A«  by  will  gave  a  fum  of  mone^  to  be  laid  out  in  load,  etudfet^ 
tied  on  B.  (an  extravagant  perfon)  nr  life,  remainder  to  his  firfi, 
lS^c*fon  in  tail  inale,  remainder  to  his  daughters  in  tail  general,  tu 
mainder  to  a  charity.  JB.  married  a  woman  of  ill  reputation,  and 
dying  foon  after,  tne  wife  pretended  to  be^  with  child.  *  The  Mbf> 
ter  of  the  Rolls  decreed  the  mafter  to  appoint  2  midwives,  who 
fliould  refort  to  the  widow,  fearch  her,  and  fee  whether  (he  was 
with  child  or  not,  and  attend  at  the  birth ;  whereupon,  and  after 
attendance  on  the  mafter,  (he  at  length  declared  that  (he  was  not 
with  child.  Cited  Arg.  2  Wms'^s  Rep.  (59ZO  Trin.  1731.  at  tho 
cafe  of  the  Attorney-General  v.  La  Roche. 

5.  Lord  C.  King  held  this  writ  to  ht  of  common  right,  and  tM 
that  it  is  in  the  regifter,  though  not  in  F.  N.  fi.  and  is  to  fecnre 
the  next  heir  from  any  fuppoCtitious  births  i  and  "Aat  it  lies  fir  a 
tenant  in  tail,  bccaufe  when  it  was  firft  allowed,  an  eftate  tail  was 
a  qualified  fee.  And  in  the  principal  cafe,  the  widow  being  ad- 
mitted to  be  with  child,  the  Uourt  will /Sr  a  place  agreeable  to  btti 
forties  for  her  to  be  at^  till  delivered^  au  where  the  heir  may,  at 

proper 


Kper  times,  {rooi  time  to  time,  on  notice,  fend  women  to  fee 
,  and  to  be  ptefent  when  tl^  child  is  born ;  and  in  that  cafe 
there  is  no  occafion  to  execute  the  vnrit  in  a  ftrt£t  manner.^ 
t  Wms.'s  Rep.  593.  Trin«'  1731.  Ex  parte  Aifcongh* 
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(A)    Power  of  a  Veftiy,  aad  Right  of  bang  at  it,  jTj'/ii^ 


tiav.K«»* 


t«  nBPLJEFIN  agamft  A.  who  avowed,  beeaufe  at  a  eonv§^ . 
■";  cation  rf  the  partfhwmrs  rfTV.  to  repair  their  churchy  thcf 
taxed  the  paryUoners  at  loL  tj  their  affentf  and  to  levy  of  every 
carve  of  land  6  d.  and  of  every  cow  id,  half-penny^  and  of  every  10 
fbeep  a  halfpenny  ;  and  became  the  plaintiff  had  land,  fheep,  and 
cows,  which  amounted  to  93.  and  the  defendant  was  ordained  to 
be  colledor,  and  to  diilrain  thofe  who  would  not  pay  \  therefore 
he  diftrained  the  plaintiff,  beeaufe  he  would  not  pay,  and  faid 
that  fuch  cuftom  has  been  there  time  out  of  mind.  And  per 
Thorp,  the  affent  and  cuflom  are  not  double,  and  the  al&nt  is 
the  effe£l:,  and  is  inforced  by  the  cuftom ;  and  by  him  it  would  be 
more  ftrong  to  maintain  the  avowry,  by  reafon  of  a  cuftom,  viz. 
to  diftrain  if  it  were  not  by  affent.  And'  per  Belk.  fuch  matter 
ought  to  be  affefled  and  ordered  by  the  ordinary.  And  Thorp 
agreed  that  thofe  who  afient  (hall  be  bound,  by  wnich  he  faid  that 
be  did  not  aflent  to  the  fum,  nor  to  the  diftrefs ;  prift  \  and  the 
others  e  contnu  But  fome  faid,  that  the  plaintiff  might  have  de*  [  549  J 
murred  upon  the  avowxy.  Quaere  inde  \  for  the  iffue  was  taken 
as  above.    Br.  Cuftoms,  pL  6.  cites  44  E.  3.  18, 19. 

2.  Lands  of  81.  per  ann.  purchafed  in  E.  dth's  time  by  a  pa- 
rifli,  in  trtiftfor  charitable  iifes^  was  improved  by  building  to  450L 
and  the  ^n^«ftr,  by  order  of  vejlry  for  looo/.  paid  for  the  ufe  of 
the  parifh,  grant  an  anntnty  of  1 00/.  per  ann.  to  J.  S.  for  life ;  and 
Ld.  Wright  thought  it  no  breach  of  truft,  and. decreed  to  pay 
J.  S.  the  arrears,  and  growing  payments.  Ch.  Free.  225.  pi.  1 84. 
Trin.  1703.  Attorney-General  for  St.  Clement  Dane's  Parilh  v« 
Lady  Hart. 

3.  Cafe  by  the  plaintiff  as  a  parifliioner  of  C.  agalnft  the  defend-  SMod.  351. 
ant,  clerk  of  the  veftry  ihtTt,forflfutting  the  vefiry  doory  andheep^  J^^o****^ 
ing  the  plaintiff  out  of  the  room,  fo  that  be  could  not  come  in  to  vote,  Pmhii.  ' 
&c.    Upon  a  demurrer  it  was  infifted  that  zBtion  would  not  lie ;  *%owv  r. 
for  if  it  fliould,  then  every  pariihioner  kept  out  might  have  the  ^  ^p  ^^» 

like 
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btcwfe  the  like  aAion ;  therefore  to  avoid  mth^Bciif  offmts^  t!ui  iriO  not  Se^ 
^intiff  did  unkfs  he  had  fet  forth  fome  particiUar  awaffe  to  him*  But  pet 
m/rigb^^  Cue  the  plabtiff  as  a  parifluoner  hath  a  ri^t  to  be  prefent  aoi 
wAk^ht  vote  in  the  veftry^  at  the  eledion  of  pariflMfficers»  ati4  as  to  aA 
bad  to  cmt  rates  with  which  the  parifhioners  are  chained ;  fo  that  this  afiioQ 
^Coa^*  is  his  proper  remedy  for  the  injury  done  by  the  defendant,  by  hm- 
fcddthstbe  dering  him  to  come  into  the  veftry-room ;  for  if  it  would  not  JjCi 
^^  ^  he  hath  no  other  remedy.  8  Mod*  C2.  Trin.  7  Geo.  1722.  Browa 
\  tiibiaioo}  ▼.Jveyland. 

I  te  bai  he  fist  fbrdi  fuch  right,  the  adioii  fff»iiU  hire  Utd>  beeaufe  if  he  had  a  right,  he  nnil  hoe 

a  remedy  to  afleit  it)  and  he  has  ao  tesKdj  but  thit  a^ipn ;  ibc,thens  is  so  bteach  of  the  pease, « 
io|«i7  to  the  public,  lb  as  no  indiAment  or  infbrmatioD  can  be  gpod  is  this  caufe.  But  becwfe  b 
tfd  not  let  forth  a  right  to  enter  (he  room,  which  otherwife  might  be  the  room  of  the  dcfeadatf, 
where  the  plaintiff  bad  no  right  to  oooKy  jsdgmcnt  waa  pmsk  agaijift  him  una  toc^  and  mot  apoa  thi 
■iccits  of  dte  cafis* 

4.  A  veftry  was  called  to  confider  about  hnUittg  a  worUeifi, 
where  it  was  agreed  to,  and  to  borrow  money  for  that  purpofe) 
€md  tifMt  foboewrJbwU  be  bound  fir  Hjbould  be  indemmfiedbj  iUfo^ 
wiAm  This  order  was  confirmed  by  another,  and  both  figned  by 
the  Ticar  and  feveral  of  the  inhaoitants.  300L  being  the  fum 
agreed  upon,  was  borrowed  of  A.  to  wh<mi  B.  gave  bond  for  it 
All  order  of  veftry  was  made  for  raifing  die  money,  but  upon  ap. 
peal  to  the  quarter-feffiohs  by  fome  new  parifhioners,  was  quaflied. 
%•  was  fued  on  the  bond,  and  paid  the  money,  and  then  broi^t 
a  ImII  for  relief.  And  the  Mafter  of  the  Rolls  decreed  him  his  prin- 
cipal, intereft,  and  cofts  at  law,  and  in  this  court ;  and  that  tbe 
defendants  the  vicar,  churchwardens,  and  orerfeers  of  the  poofi 
call  a  veftry  to  make  a  rate  for  payment ;  and  if  any  inhabitants 
refufe  payment,  the  plaintiff  to  be  at  liberty  to  apply  to  the  Coait. 
And  {aid,  that  he  did  not  fee  why  the  Court  might  not  as  well  osn* 
pel  thofe  who  are  not  parties  to  pay  the  rate,  as  order  ^nants, 
though  not  parties,  to  pay  their  rents ;  and  beeaufe  the  defend- 
ants bad  put  in  a  fair  annRrer,  their  cofts  were  decreed  tobe  raifed 
by  the  fame  rate ;  but  faid,  that  if  thofe  who  had  appealed  to  the 
quaiter-feflionshad  been  before  the  Court,  they  fliould  have  paid 
all  the  cofts.  %  Wms.'s  Rep.  (332.)  Trin.  1 73 1.  Blackburn  v. 
Webfter&al. 

For  more  of  Veftry  m  general,  fee  C]burc)V)SClim0i  and  other 

proper  titles* 


^ 
^ 
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Fd.  715. 
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before  th« 


ff  •  TN  A  «t;Hif  {/"Hg*^  g^rt^  4th  part  of  the  tithes  and  offertngs  of  a  }«*»€«• « 

I   ^Attr^rA,  if  the  tenara  htfe^ed  rfoneAth  part^  and  tie  king  of  ^[^ 

<fc  ciier  3,  yet  the  view  lies,    f  38  E.  3.  13. J  «flary  for 

the  pares,  m 
Aefirf^plicey  tDviewtheliodt  before  tliefcmeto  the  jvfticei  lam  to  givt  their  verdia  $  aod  tbea 
If  they  all  »gned,  the  jadge  iamediatelx  took  the  Tcrdia^  but  if  they  could  net  agiee,  then  he  aflcei 
them  the  reafon  of  their  venliA  j  and  If  7  agieed,  then  there  were  5  added  de  afibrcUmento  ;  and  tUt 
was  die  praaice  in  Nonnandy,  atappaara  by  Terraine  391 »  39*.  Old  Caflomer,  ca.  95.  fo.  71.  ant 
hk  England^  at  appen  by  Fkta,  t^  eap.  9.  fb.  130.  Btaa.  lib*  4*  ca.  19. 10  1S5.  and  Hale*«  Hit. 
Common  Law,  110. 261.  Bat  it  Isema  when  thefe  Juran  were  added  by  way  of  afibrciament,  thaf 
fikewifcmudhafeavifw,  becaoft  diey  coold  not  be  ptopeily  itiled  tccognhonj  unkfs  tbcy  fpokei^lM 
tiMir  own  knowledge.  GUb.  Hlft.  View  of  Exchequer,  yS^  79.  op*  $• 
f  Br.  View,  PL49.  dtMS.CbttCiiotexaaiyS.P. 

(A,  2)    In  what  Adions  at  Common  Law. 

\\.  'T^HE  view  lay  not  at  common  law  m  dower  undembilhabet.  Br.  View^ 

A  45  E.  3. 17.]  t^:± 

trrorof  a  judgment  ID  dower  in  Durham,  wheie  the  tenant  cnvad  view,  and  it  was  entered,  ^«i« 
Jb/if  ctufM  CMrutf  that  tbe  hmfbund  iudfujid  mpttur  verfusy  then  the  ttnant  pleaded  ne  anfut  feijle  qm 
dt^tr  I  upon  which  tliey  tnere  at  IflTue,  and  a  verdia  for  the  demandant,  bat  the  jury  gave  no  da. 
flMgea.  The  •rrm'  afgmd  wat,  tbM  tht  demandant Jbtmid  bant  counttrpUadid  tbe  dyinffiifidf  amd  ihm 
m  vkw  mrbt  kattopt  deaitd  upon'  this  cwpat  ctmst*  But  the  Court  held,  that  chisb^ng  a  writ  of 
itfwtr  unde  fdbil  babft,  tlie  view  was  not  gnuitable  in  this  cafe  by  the  common  law  f  and  where  in 
the  bo<riu  die  view  in  dower  ia  counierpleadeilt  it  it  to  be  intended  in  vrit  of  right  of  dower  \  and  thep 
nflirmed  thn  judgment*  ft  Lev.  117.  Mich.  %6  Car.  s.  B.  R.  Aftmal  v.  Anmal.  The  reixvter  CijMp 
ipuere  de  ceo ;  but  here  die  ttnawt  liaving  pleaded^  and  Jo  took  m  bim  notke  of  tbe  Undsf  this  perhaps 
$at  cured  die  want  of  die  view.  -— i.»Frecm.  Rep.  375.  pi.  483.  S.  C.  but  very  imperfea.  ■  Sac 
j[0)pl»8.  the  not*  on  paragraph  5. 

fa.  Nor  in  writ  of  intru/mn.    45  E.  3.  1 7.]  See  (C)  pU 

18.   ■     ■  Bf.  View,  pi  >u.  cites  S.C 

[3,  Nor  in  writ  of  entry  in  the  juihi.    45  E.  3.  17.]  see  (C)  pL 

ip."'    ■    Br.  VieWf  pL«s.  ciiet  S.  C 

[4.  Nor^  in  nuper  oUit.    4  C  E.  3 , 1 7.1  Br.  view, 

pi.  ai.  cites 
S.  C.  Ibid.  pi.  91.  fays  it  ippeart  in  Nov.  Nat.  Bftv.  iol.  9.  that  view  doet  not  lie  in  nupep 

«biit.-— 8.  P.  F.  N.  B.  197.  (Qj.— s.  P,  For  thn  tenant  canaot  difdaia  nor  pknd  noa-tcnuxu« 
Br.  Vifw,  pU  101,  citet  It.  Cane.  6  E.  %, 

m 

(B)    In  what  ASiom  it  fies.  C  551 1 

(it  iN  a  eejfimt  of  the  lefler  of  the  tenant^  wheit  the  lord  has  fiee(C)  pi. 
^  had  fetfin  by  the  hands  of  the  tenant  him/elf  he  fluU  not  15— t  •'• 
have  the  view.    ili.  4.  5.  b.  12  H.  4.  18.  4  H.6.  29.  b.  Ad-  STs  ci^' 
initted.     J  48  E.  3.  4.   8  H.  6.  Zf.  %%  E.  3.  3.     Adjtt<^ed. 
t  E.  3^.  44.  Adjudged.] 

[a.  The 
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8ec(C)  pT.  [2.  Tkey«m  law  whttt  the  lord  has  had  feifih  if  tie  hanis  ^ 
Vfc7*pf «  ^^f^^  rf^  Uttttttt,  and  not  by  the  tenant  himfelf.  *  a  H.  4.  5. 
citets.c'.^  Adjudged,  f  7  H.  4.  15.  Adjudged.  22  £•  3.  3.  Adjudged* 
t  Bi.vicw»  Dttbitatur.  3  H.  6.  11.    Contra.  48  £•  3.  4.1 

pi.  37-  citBt  •'  -»  .»    -r  J 

S.C*    BttttbitiB3»B.3*  ceflMt was broni^t i^«l«S|9  Mtt^  aoa  aUftiMm  hf  ^httmh0fhi§ 

fndicf/Urf  and  dcoMiidrd  the  view,  asd  had  it.  Cttitra of  IbifiB  al^|a<  by  biaow&haidb    Notete 

4iveifitjf* 

[3.  In  a  ceflavk  againfi  hron  anifeme^  fir  caufe  9f  the  Umamcf 
efih^fimi^  iffeifm  be  lam  in  tiefime  9mly^  yet  they  fsaH  not  have 
the  view.    22  £.  3.  21.    Adjudged.] 
See  (C)  pU       [4^  In  a  ceflavit  a^ oi^  alienee  ^  the  temmi,  the  Tiew  lies. 

^mZa*  5*  On  a  motion  for  a  view  in  an  intKOmefd  eftre^sr^'^  Court 
£ud  they  did  not  think  this  was  within  the  ftatute  \  fo  they  re- 
fuied  the  motion,  as  it  was^/  tbefmt  of  a  private  profecutor^  though'if 
the  fuit  had  been  carried  on  at  the  expence  of  the  king,  thcf 
would  have  done  it*    Barnard  Rep.  in  B*  R.  144.  HilL  2  Geo.  a* 

(C)    In  what  Writ  orAaion. 

£i.  iN  a  writ  of  Jower^  it  does  not  lie  nobere  iaron  £ed  Jafd 
*  21  £•  4.  22.] 
{Br.  V1CW9      [2.  In  writ  of  itnver  efrent^  if  the  haran  Sidfeifed  of  the  rent^ 
^.19.  cites  ^^  tenant  fhall  not  have  the  view  of  the  land  out  of  iriuch 

die  rent  is  fuppofed  to  iflue.  :(  44  £.  3.  3 1.  Dulutatur  3  H.  4.  18. 

Otherwife  it  is  if  the  baron  did  wt  (Be  fei/eJm    44  £•  3.  31. 

3  H.  4.  18.] 
Br.Vtew,pi.      [3*  The  difiifir  of  tie  iaron  (hall  have  the  view  in  writ  of 
3o.citesS.C.  dower  againfi  %im.    2  H-  4.  I.] 

jtliesia  [4.  In  firmedon  the  demandant  fi^o/es  that  the  tenant  has  de^ 

^Bu^    fi^^^^ ^^  w^w^ig/wZ-^a  yet  he  (hall  have  the  view.  9 H.  6.  4 1.  be] 

Yicw»  pi.  39.  citet  11 H.  4.  19.  and  fee  {h)  pL  7. 

fi.i-w-  -I      [r.  In  a  ri/rui  f /jM^miei  the  view  lies.  n46E.3.  27*  $78.4.  8.h» 
Jj;7*^4.8H.6.  27.] 

INotwithftaadtogtbatitikroppoftdtDbeofhliowiiwroog.    QgodnoCt.    Br.^ View,  pL  S5.  ches 
-S.  C..I         S.  P.  pi.  16.  cites  S*  C. 

Br.  Vkw»  pi.  36*  cites  S.  C.  per  Hanke. 

Br.  View,  pi*  54.  cites  S,  C.  hy  BabbingloiiCh.  J.^h-mS.  P.  F.  N.  B.  ix8.  (B). 


itUeafbr  [6.  In  a  oufia  claudenda  to  the  nufance  of  his  JrankUnemetU  the 

•oe  and  of  the  other.    F.  N.  B.  i»8.  (B)  ia  the  new  sMes  (e)  citei  S.  C. 

t  55^  ]      r?*  '"  ^^  ottti/loms  andfervices  the  view  lies.     rH.  4.  5.  b.] 
Ia  aaioBoT      f  g.  The  view  lies  in  writ  of  nvajle.    1 1  H.4.  7  c.  b.    Contra. 

Ihall  have  the  view  of  die  place  waAed,  Ac.  m  tm  mcUmi  t»  thtdBkni  IWinfoch  f£do^  at  Ae  €oai« 
•BOA  lawy  tbey  iMoU  have  had  the  view.  ^  »lnft.  306— >««a  Saiind.  ^^^,  Mich.  %%  Cac  a.  GasKW 
T*  CoiSf  ft  view  wai  awiided  ia  •  wiitof  inile,  and  the  precept  wm  leturaed  iervcd,  and  the  JBra« 

■ppeai^i 


tepektci^  Utterttttn^BQtineDtioadiittlieyhadtTicw  of  tbe place WafteJ $  butrefoWea,  that 
ttough  the  viiw  wit  mT  returwed  upon  the  frmfs  upon  which  the  fiift  jurort  appeared  and  tried  the  ilXuet 
M  it  w«t  good  iooiighy  bccaoft  mef  bad  toe  view,  and  the  retamiog  it  it  not  necelTarY  j  but  th^  Court » 
vpon  ^  ttialy  ou|^t  tDoxamiiie  whether  they  bad  It  or  act ;  for  6  juron  K  letft  ought  to  hiTe  It,  or 
\otib^jm&  ^iwj  ibaSLnai.bttfkMf  and  cites  19  H.  6.  65*  b* 

J 9,  The  view  lies  in/effa  ad  moUn£num  for  ceding  of  ttie  an* 
or  of  tlie  tenant.    7  H.  4.  8.  b.] 
[id.  But  not  where  itis  fir  ceffh^  of  the  tenant  binifel^^  7H.4.  8«b« 
Contra,  I7E.3.23*] 

(i  I.  Where  the  writjufpofis  tie  tenant  to  be  in  of  his  wrongs  he  Bn  View» 
fliall  not  ha^e  the  view  of  the  thing  demanded^  becaufe  it  is  in^^  clt^'/s  h, 
tended  that  he  well  knows  it]  6.  u . 

Ibid.  pL  10*  $•  P.  cites  34  H«  6«  9,  io» 

riz.  AsinwAtoientrf  in  nature  of a/iye  fox  hxid.  *34H*6.xo«  *Br.View, 
3  H.  4-  M-  h.3  tc^:^ 

S%  P.  and  lb  In  ir^Js  apm  tUJtMtaU  %  ff.  6*    Br.  Ticfpa(s«  pU  tTi%  dtei  5  H.  7.  %tf 

«  * 

.     Xi%.  &  in  cejavit*    34H«6»xo.1  iflceflayJt 

cefler.  Br.  V!^»  pi.  to.  dtei  S»  C>  ■■■»  S*  ?•  ibr  Aicb  ceflier  Is  his  own, tort ;  per  tqt.  Cur.  bj 
whick  ke  was  oiifled  of  the  view.    Ibid.  pU  6s.  cites  4 H.  6«  S9. 

[14.  The  view  does  not  lie  in  adion  upon<  the  cafe  fir  not  fBr.View^ 
repairing  a  river^  or  not  mounding  of  rivers  and  ditches^  by  which  P**  *^  *•*■• 

Aftr  land  isfurrounded\  for  it  is  a  trefpafs  in  its  nature.    46  £!.  3.  27.  1 .'^*  -J/* 

7  H.  4.  8.  b.  Adjudged,  f  Where  default  is  in  the  party  himfelfg  c<fefornot 
ctherwife  where  in  the  prcdcceflbr.    7  H;  4.  31.  29  E,  3.  33.  '*^,f*2?^* 

«>•■•<■  wail  VI  CJI6 

AajUdged.J  defendant's, 

by  whidi  the  hnd  of  the  pUintf  ff  Is  farrounded,  the  view  was  denied,  becaufe  it  was  the  plaintiff's  own 
laiEhes.  But  coaCm  per  Rickhili,  if  the  default  had  been  in  time  of  the  predeoefibr.  Br.  View,  pi.  3<» 
cites  7  H.  4.  S.  Br.  Aaioo  for  le  Cafe,  pi.  3a.  cites  S.  C 

[15;  In  cejfawt  of  the  ccfler  of  the  tenant,  where  the  lord  has  See  (B)  pL 
had  Jei/in  by  the  hands  of  the  tenant  himfelf^  he  (hall  not  have  the  l' Br.Ceflk* 
view.    {2  H.  4*  5.  b.  12H.  4.  18.  II4H.  6.  29.  b.  Admitted*  vit^^.n/ 
S  48  E.  3. 4.  8  H.  6.  27.  22  E.  3.  3.    Adjudged.]  Mr ^cSii- 

Tit«  pL  18.  dftt  S«  C.    Contra  If  it  be  of  another's  oefler.    §  Br.  Vlewi  pi.  83.  cites  S.  C» 

[x6.  Tihtjame  law  where  the  lord  has  hdAfeifin  by  the  bands  of  Sec  (B)  pi. 
the  fither  of  the  tendnt^  and  never  by  the  tenant.     2  H.  4.  5.  |j,^jj^ 
Adjudged.     Dubitatur,  3  H.  6.    ii.   7  H.  4.  15.     Adjudged,  the  feifin 
22  £.  3.  3«    Adjudged.    Contra,  48  £.  3.  4J  waji^the 

ttndtofthe 
frtdecejfor  of  the  prior,  who  Is  thepUlntiff'.    Br.  View,  ^  66.  cites  37  H.  6. 15, 26. 

[17.  In  cejfavit  agcdnfi  the  alienee  of  the  tenant^  he  (hall  have  the  Sce(B)pl.4. 
View.     2H.4.  5.  b.] 

£18^  In  writ  of  intrufson  the  view  does  not  lie.    2  H.  4.  5.]      Sce(A)pl.«; 

[19.  It  does  not  lie  in  a  writ  of  entry  in  the  quibus.   2  H.  4.  5.  [  553  ] 
1411.4.33.  b.  8H.  6.  27.    Contra,  2E.  3.  44.  b.  Adjudged.]  See  (a.  2) 

If  tStmt  djfeifa  anstbtr,  andtakn  heront  and  the  dfifcifce  brings  writ  of  entry  in  thequibos  agamft 
the  baion  and  feme,  the  writ  fliall  be  de  quibus  the  feme  difleifivit  tb*  demandant ;  and  in  this  cafe  the 
harm  ihall  have  the  view,  bccaiilb  be  tf «  firavsfr  /«  tbt  tvrU  Arc*  Kelw.  lad.  b.  pi.  88.  per  Keble. 
Caliis  incerti  temporit. 

[20.  But 


55$  ^^^^ 

injiBSt^      [20.  But  in  qi^/i  of  Mvel  Jiiffajm  the  vkwiiet*    l B.  4. 14.  K 

yiewofthc     iiH.4.%S.b.] 
jworeifK-  -T    /J       J 

«Bite»  but  diit  nercr  It  leturned ;  for  pcrliapf  the  Aeriff  or  tlie  officer  kaeir  not  wlicditr  tlie  jvtt* 

Sid  the  view  or  not ;  for  the  wordt  are  (et  interim  Tideuity  &c.)  and  not  (ct  iateria  Jiabcti  facia 

vifttiDy)  fo  that  the  jtrort  may  fiew  the  f lace  waAedy  when  the  officer  is  not  picicDty  aftd  tl 

the  officer  it  not  bound  to  retnm  the  view ;  bat  thjt  onght  to  be  ctamtnrd  upon  .the  tiial«  \ 

party  may  challenge  tlu  jarort  An- tiiit  cauie^  if  6  of  them  at  leaft  iiad  not  tiie  Yiew  {  and  if  the 

setnm  that  they  had  the  view,  yet  if  upon  the  trial  it  appears,  by  eiaminatjoof  that  thqr  Jad  vbC  Ak 

view,  the  retnm  ihall  not  coochide  any  of  the  ptrtieii    2  Saund. S54,  %^%*  Mich.  %%Cmm%*  in  oft 

•f  Oifes  T.  Cole. 

[21.  If  the  anife  he  iiJjudgei  hj  default^  or  tUaied  by  hmfy^  m 
certificate  npen  the  fame  aytfey  the  jurors  ihall  nave  the  vicw^  be« 
caufe  it  is  of  the  fame  nature  of  the  aiEfe*    3  H.  4.  14.  b.] 
Sr.View/pl*       [22.  But  in  attaint  of  the  affl/e^  the  yiew  does  not  He^  becaide 

fifoji^  [22»  The  tame  law  m  vrnt  of  error  tipon  judpnent  em  f^yfc 

dearly.  3  H.  4.  15.] 

Mmntftm  [24.  The  view  (hall  be  in  reSfijfin  \  fat  it  ought  to  be  takca 
2l£%fl     ^^^  *^  ^^^    1 1  H.  4.  94.3 

figncd  for  error,  that  tbejhmfftotk  the  »y«^  of  rcdifleifin  tt  tht  «2ffy  Ut  wit  mpm  tht  UmJL  Aai 
per  Holty  m  vufi*  iod  reigeijntf  the  flieriif  3»y  make  the  jury  view  the  land  or  pbcc^  aod  thai  tito 
the  Snqoeft  in  another  place.    Br.  £rrory  pi.  47.  dtet  11 H.  4.  6. 


Bf.View,pl.       [25.  But  in  writs  tviici  fuppofe  a  tcfi^  if  the  tenant 
^*^T}!i  ^^^  ^^^^  of  another  thing  than  is  in  demand,  the  tIcw  flnll  be 
S.P.  granted.] 

Br.View^pl.  [26.  But  in  fuefa  cafe^  if  it  appears  to  the  Court  thai  he  is 
lo.  cites  pf  tie  land  nvheri  it  is  ijfuing^  he  (hall  not  have  the 
••^  34  H.  6.  10.] 

'Br.View,pL       [27.  So  in  quod  permit/at  de  libera  faJda  in  landj  &C«  he  flaB 

S?c?ror  it  ^*^^  ^^  ^^  ^^  ^  ^^'"*'    <^  E.  4.  I.J    ^ 

jBiy  be  that  theie  it  finne  hnd  in  which  he  hat  frankfold,  and  in  fome  not. 

•  Br.  View,      [28.  &  in  quod  pemuttat  forfiraitning  a  waj.    ^  34  H*  6w  lAi 
tcV  '""  45  E.  3.  8.  b.] 

Slued  pirmttat  was  brooght  of  the  plaintiff*!  own  faiin  in  the  debet  it  Cblet,  and  countnl  ti  bapf 
diftnrbed  of  hit  cp^y  %  and  the  defendant  demanded  the  view,  and  had  it.  Fitali.  rit.  Jour.  pi.  f^ 
«ites  Trin.  30  H.  6.  8. 

But  in  qnod  pcrmittat  babtrtwam  ultra  terrtm^  brought  hf  tb*  teuaut  tfuh^  the  fmaatufe§€fMt 
the  view  was  denied  by  Belknap»  becaufe  the  defendant  was  himietf  tenant  otthe  Ibil  where  the  vi^  «■ 
clanacd.    Br.  View,  pi.  s i.  dtet  45  £•  3.  8. 

Br.View,pi.      [29,  So  in  quod  permittat^r  common  ofpafture.    34  H.  6L  xa] 

xo.cificsS.C. 

Br>view,pL      [30.    So   in    quod   permittat  for   diverting   a    Huatir^Komfe^ 
TcfS^.    2H.4.i3.b.] 

*  ^uod  pemuttat  in  general. 

r"  ■'^■^  ^      C3<«  ^  ^n  ^  ^  ^'^^  of  ^  ^^9  andfuppofes  the  entry  of  f^A 
.  ^^[  ^*^' .  tenant  b}  baron.    46  E.  3.  34.] 

In  cui  in  vita  in  the  fer,  the  tenant  dcmaaded  the  view,,iad  had  it.  ,  Br.,  Vtew,  pL  104.  diet 
S3H.  7.  io. 

[  554  ]         [3^*  ^"  H^f^  ofnufanct  the  view  does  not  lie  tfthact  tubid  nmkf 
See  [O)       the  nufance.     8  H.  6.  18.  b.] 

;r.  Nttfimce,  pi.  34.  cittt  28  £«4.  I*    Contra,  that  In  DuGuieQ  tlicdcftiidant  Audi  tvtttke  vlnr.«-«« 


Qie».  554 

-  »  • 

^Tk  Vk#9  0*  S3*  Gifts  S  M» f  •  t<*  ■■  ' fa  htfirmatkn  tfnttfitHCe^  by  confeot^  the  jury  may  k«ve  the 

rView.    i&  Mod.  626*  The  K\t%  v*  Clcrk.*i*-*Bat  cannot  hin  it  wi^oat  cenfent.    MwIl  273^ 
f.  K.  Tbc  King  ▼.  Haddock* 

■'  [53,  Iny«f/  of  mill  in  the  debet  iiffolet^  the  defendant  (hall  have  5.P,  F.K. 
llic  tic^j  thottgh  it  be  by  his  ovtn  wtidranoing.     17  £•  3.  a3,  B.ii3-(CJ, 

Adjudged.] 

|j4.  In  an  aJmeafuretnent  of  dower ^  defendant  (hall  not  have 
Utit  view,  becaufe  (he  cannot  be  mifconufant  of  the  land  whidi 
'flie  hdds  in  dower }  iind  alfo  the  a€tion  arifes  from  her  own  aft. 
17E.  3.  67.    Adjudged. 

[35.  In  aEiions  peifonal^  as  in  trej^afs^  the  view  does  not  lie.  ^'•^ , 

« H.  7.  a?.]  Sr^il' 

8.  C.  where  $•  P.  it  mcodoned  by  Fulthorpe,  and  feems  admkcaj. 

36.  '^od  ei  drforeeatj  the  tenant  demanded  the  view  and  could  Br.  Qgodei 
iiot  have  it,  be  it  ib^  who  recerven  or  Bis  alienee  y  for  the  ftatute  is  ^|^^^^^ 

-quod  li  ipfe  qui  amifit  refufcitet  aliud  breve,  &c*  and  goes  againft  ^Br^view, 
UM  one  and  xbt  other.    Br.  View,  pi.  14.  cites  41  E.  3.  8.  30»     pl.»o.cjtw 

44**3-4*f 
4^.  where  the  tenant  was  oofted  of  the  tiew  ibd  vouched  to  wamntya  ftran|tr»  The  tmaiu  de- 
anaiided  the  i^ew  becaafe  he  wm  aftrtngir  to  tbtfrfi  ru»otfy^  end  was  oufled  by  ewird  ;  for  Belknap, 
faidy  that  *  forty  frhy  orftraiiger  JbaU  not  bam  tbt  ^itw  mibit  aahm  )  ibr  thia  ia  mijkd  byfat^iu 
Br.  View,  pi.  91.  cites  50  E.  3.  aj.  • 

*  S.  ?•  per  Cur.  Ibid.  pL  %^*  cites  50 £•  3.  35.— —Br.  Quod  ei  defbvftat^  (I.  la.  cites  50  E.  3.  is« 
*  50.  S.  C. 

37.  In  cofinage^  the  tenant  had  the  view,  and  the  norit  was 
eiated  after  the  view,  becaufe  he  ought  to  have  had  writ  of 
befaiel,  by  which  he  brought  writ  of  befaiel,  and  was  oufted  of 

.  the  view  in  this ;   for  the  view  was  not  neceflary.    Br.  View^ 
]il.  24.  cites  46  E.  3.  15. 

38.  A  man  ihall  have  the  view  of  the  land  in  zpr^c^  broi^ht 
if  a  rent,  and  may  vouch  difcharge.    Br.  Parnor,  pi.  4.  cites 

,I2H.4.  21. 

39*  View  well  lies  in  writ  of  admeafurenunt  of  pet/lure.  Br.  Ad* 
fiieafurement,  pi.  3.  cites  8  H.  6.  26. 

40*  The  tenant  demanded  the  view  in  fuid  juris  clamat,  and 
was  oufted ;  quod  nota.     Br.  View,  pi.  59.  cites  15  E.  4.  28. 

41.  Note  that  in  a  qtio  jure,  a  man  (hall  have  the  "riew ;  for  it  S.  p.  f.  n. 
is  a  writ  of  right,  for  tenant  in  tail  (hall  not  have  it,  nor  the  ne  |^' "^* 
in/ufie  vexes.    Br.  View,  pi.  78.  cites  5  E.  4.  2.  ^   '* 

42*  In  writ  of  right  de  rationabili parte  between  coparceners,  view  'RuYit^^, 
does  not  lie  becaufe  tf  the  privity  of  blood.    Btdt  in  a  rationabili  parte,  9-*  S*  C* 
the  view  was  granted  H.  15  H.  3.  becaufe  the  ancejlor  did  mt  die 
feifed^  &c.  F.  N.  B.  9.  (m)  (N). 


(D)    View.    In  what  Writ  or  Aaion  Defon  Tort,    1 555  ] 
Where  other  Thing  is  in  Demand* 

[l.  t  N  writ  of  entry  fur  diffeiftn  of  the  rent  againfl  SJJiikr^  the  te-  f  Br.  Vinr, 
■*■  nant  {hall  have  the  view  of  the  land  out  of  wbieh  the'  rent  ?'•  s*-  ««<» 
1 7  H.  6. 44-  b.  adjudged.  8  H.  tf.  27.]  •  ^ 


dtJ'*  ^E^'  ^^^  b^  ^^  ba^c  the  view  of  the  land  out  of  which  the  rent  is 
3.  f tfper*  i^uii^g*  8 H.  6*  18. b.  41  £•  3«  23^  44£. 3*  3 i. .  46 £•  3.  34. 
Biiknap.—  14  H.  4.  33.  b.  3  H.  4.  1 8.  b.  22  H.  d.  23.  b.  Curia  30  H*  6.  8. 
Jsll^te.  3^  H-  6.  s.  b.  34  H.  6.  lo.  35  H.  6.  59,  b.  36 H.  6*  15;  bO       . 

SH.6.  i8. 

Thoofbiie  3*  In  qfflfe  cf  nufance  iiit  tenant  fliall  have  the  view  of  die  laifd 
levied  the  ^o  which  the  nufance  is  done,  becaufe  it  is  other  thing  than  is 
Su^       in  demand.   8H.d.  i8,  b.  41  E.  3.  23.    I7E.3.9.  b.  18  E.  3. 

«rrong$forit  22*  b*J 

le  of  other 

thing  thto  thit  {n«brhlch  tlie  tore  ii  dooe»    Br*  View,  pi.  i6«  citei  41 E.  3. 11.        S>  P*  but  not  tbc 

view  of  that  which  maket  the  aaCuice*    Br.  View,  pi.  53*  per  Cottefmore  cites  S  H.  ft*  i8. 

Br.  View,  pl«  St.  cites  it  £.4.  i,  and  that  it  feems  it  (hall  be  of  the  land-  [or  thins]  to  sducb  As 
fisfasseis  fuppoied  to  be  done.  ■  ■      S*  P.  Ibid.  pi.  94.  cites  4s  E*  3.  9* 

•  Br*V!ew9  [4^  In  aJmiaJaremeftt  of  fdjlure^  the  defendant  (hall  have  die 
^*c'  n?  ^^^  ^^  ^  ^^  ^  whicfiihc  common  is  claimed^  and  to  vMA  it 
%i?l  fir  It  is  claimed;  for  it  is  other  thing  than  that  in  which  the  toit  is  fiap* 
toKf  betbit  pc£ed.    8  H.6.  27.  *  9  H. 6. 41.  b.} 

the  deiend- 

dant  b  lord  of  the  yflly  fo  that  it  (hall  be  adaieafured,  or  that  tt  his  own  /ranktenement ;  qaod  aotn* 
•— »The  view  ihaU  be  granted  $  for  it  may  be  that  h  is  comiDon  ia  gtofS|  and  therefiBit  he  frail  b»B 
^  view.  QS*'*-  ^«  View,  pi.  54*  cites  S  H.  6.  %jt 

5«  In  feffa  molendint  of  hit  own  cejfet^  the  defendant  demanded 

die  view  of  the  land  of  which  he  demanded  this  fuit,  and  had  it» 

and  yet  it  is  another  thing  than  is  in  demand.    Br.  View,  pL  98. 

cites  18E.2. 

fir.  Dnpi         0.  Dumftnt  infra  ^ttatem  of  a  rent  azcanfi  the  Uffee  of  hu  father^ 

Irtitm!*pK  *^^  ^^  demanded  die  view  of  die  land  out  of  which  the  rent  is 

I.  dceiS.C.  ifiuing,  and  he  was  ottfted  of  the  views  quod  nota,  notwidiftand- 

Ing  it  was  of  anodier  diing  than  is  in  demand ;  quodrmnem  !  And 

iheKaiute  (fit  ir  quod  in  omnihiiper  quod  tenementapetunturji  £m^ 

faaafuerittenemHsfnonejus  antecejfori^  non  erit  vifus  eonudemJmSm 

Br.  view,  pi.  27.  cites  46E.  3*  33, 34. 

7.  TrefpafSi  inafmuch  as  die  defendant  and  thofe  whofe  eftate 

he  has  in  4  acres  of  land  in  B.  ufed  to  repmr  certdn  hanks  of  the 

fea^  and  for  not  repairing^  the  fea  hat  furrounded  hit  land^  and  the 

defendant  demanded  the  view  ofthe  land  hj  which  hefhatt  he  hound  to 

repair  g  et  non  allocatur.*    Br.  Adion  fur  le  Cafe,  pi.  3d.  dtes 

7H.  4.  31. 

Br.  Dflato-        8.  Entry  in  nature  ffaffife  of  land  and  rent^  and  at  to  the  land  the 

^*^'  ^'  7*     tenant  pleaded  in  bar^  and  to  the  rent  he  demanded  the  view  ofthe  temA 

^^  '   *     undo  redditus  provenit,  and  well ;   for  though  the  tenant  it  in  de 

Jin  tort  demefne  tfthe  rent  by  tint  affion,  yet  contra  of  the  land  ande 

redditus  provenit.      Note  a  diverfuj*     Br.  View^   pi.  58*  cites 

22H.  6.  23. 

9*  Note  per  Littleton  and  his  companions,  that  in  writ  ofri^ 

upon  difclaimer^  the  fame  tenant  who  dtfclaimed  (hall  not  have  the 

view  ;  for  he  is  the  fame  perfon  who  did  the  tort,  via.  difclaimer* 

Br.  View,  pi.  80.  cites  12  £.  4.  14.    * 

C  55^  1       ^^*  Appeal  of  maihemy  and  afligned  the  maihem  in  his  fhoulder. 

On  view  of  The  dcmanddnt  demanded,  the  view  of  the  maihem.  and  conld 

theHrokeia  Hg^ 


Sieto-  5*5 

•  •  •      .  ^ 

tit<!8*i.H.7.33:  ■- .;.  ,,...,,  .^^X' 

JMlgid  niilhetih    Xtt  9r^n9tle  J.  -  [who.  only  wai  la  co«it*]  ^ii  U  picmiptoijr  >  cootta  thoft  «f 

JT»  ,l]9  TLwrif  gf  fif/^(  S/*  '^^  tHofior  of  D.'  et  d^  duahus  paAihus 
ttf/lodUfore/i'^  de  C.  the  tienant  dena^ded  tKe  view,  2X^  had  it,  arid 
return  was  ixiadc  9  t;ut  the  \yrit  to  the  {beriff  was,  that  habere 
faclat  vifuni  manerii  ^  D.  &  duaruip  partium  cuftodiae,  &c«  ^ 
The  Court  held  tne  view  not  good  ;  for  ihtforift  itfelf  Jhhuld  havi  ^ 
betnpui  in  view,  viz.  the  whple  foreft,  and  not  2  parts  only  of  it ) 
and  an  habere  facias  vifiinri  de  novo  iflued*  Le*  86.  pi.  io5«  Mich* . 
io  Eliz.  C,  Bi  t-ive^y's  caf^*    .  .  ;       *  * 

(£)  'V^Iqw*  tii  wImH  Cafes  it  does  not  He  for  a  cotlatcrc^ 

RejJftS  ;  for  taking  Natite  by  Plea  of  the  Thing.  -         * 

[1.  TF  a  man  tales  conufance  eftbi  Jafkly  ht  fliall  ildt  hate  the  vlewi 
:A  29  B^  31  30.  b.}. 

{[2.  In  2,  precipe  qu^drtddot^  01^  $ther  aBion^  ^klfrif  Ai  nHew  Av'S.P.  Cm/rd 
df  4  acres  of  land,  if  the  UmtfiipUadriH  bar  for  party  and  for  there-  Und^d*'^ 
ftdue  deihamb  the  view,  he  fhall  be  oufted  of  the  tiew  )  Wr  by  the .  rnt,wkd  be 
plea  itl  bar,   he   takes    upoii   hnn  'oomifance   of  the   Mrhole:f>iead$inifir 
l2H.<L;a3*h.  35H..&60.  Contra, 34 It 6iia]  ^t%tU 

tbt  view  of  the  land  nf  which  fhn  rcntiffues  \  for  land  and  rent  are  of  z  nktiires,  and  the  land,  outo^ 
^hich  the  ieoe  arffea,  Is  nbt  in  d^manl  by  the  writ.  Note  %  dit«rfity )  for  the  opinion  was  that  h« 
IhiU  haft'tbe  «mv..   Br«  VicjVi  ^n  sS.  ckfes  %%  H,  6-  ft3>  1  ■        Bn  DiUtoriea,  pi.  7.  cites  S.  C. 

.'     .  ■      .  -  •  }  • 

[3  In  writ  of  tniry  in  natwre  of  aj^tfe  of  i^  ifctei  if  laHd^  and  20/r 
irenty  if  the  tenant  pleadj;  in  tar  for  tie  4  acre^^  yet  he  fhall  haw;  the 
Tiew  of  the  hni  out- of  which  the  rent  49  ifliitng  1  for  of  this  land  «  Bh  YKw^ 
he  has  not  taken  conufance  by  the  ple^  in  bar.     *  22  H.  6.  23.  b*  pi-  s^*  citea 
Curia  J4H.  6.  10.1  ,  ^•^'        . 

[4;  Btit  in  writ  of  entry  in  hatttre  o^  affifc  tfa  manor,  if  the  tenant  i^^^»^-^^ 
Jays^  that  20  acres  (ftanddnd  ips,  rent  hate  the  manor,  and  demahSs  \^™*  ^**V-| 
the  view  of  the  land  out  of  nvhich  the  rent  ijjues,  he  fliall  not  have  ^^^^7X7^^ 
the  view,  becaufe  he  took  notice  of  the  land  out  of  which  it  ifiues,  here,  he  it 
in&fmtidi  as  h^  iays  that  all  makes  dienvanor.     35  H.&  co*  Ad-  intended 

and  then  4ie  hak  ndtkc^  fefBtient.  And  it  wdi«g^(^  IhaC  in  this  tfatine  of^nCKeb,  he^Mfe  th«^  tenipt 
Ufyffiff^dmtf  tg  o/Ms  o^fm  nrf*  he  /)inll  not  have  the  view  of  the  thing  in  d^pnaiyl,  hv^i  he  may  have 
the  wAj  ofmnotber  thing  than  is  in  demand  \  as  in  torit  of  entry  in  thf  fuibu^  of  a  rtntf  he  may  demand 
the  mew  of  the  land  unde,  Arc.  for  there  he  is  intended  tenant  of  thelatfd/At.  '^d'ihafit'have  it ;  bue 
la  this  caie  he  is  OippoA^  pernor  of  the  tent  ^  fotifhtfie  tenant  of  tie  land,  then  the  rent  is  extinSl  or 
fujpended^  and  then  is  not  inej/ett  have  the  Hnrti>»  Br.  View,  pi.  i a.  cites  S.  C.'^^And  per  Prifor,  there^ 
ijfprmfdon  be  brought  p/^  manor  ^  he  Ihall  have  the  view  of  the  land  o^  of  which  tt^  rent  parcel  of  the 
aiaiibr  IS  liTuihg',  and-et'thedtemefi&es  alfo.  Ibtd.-^— —  jlir^«Ifi>  in  the  piincipat  fafe,  he  fliadl  noC 
have  the  view  |  for  bejball  \  net  heme  the  view  ofparttly  and  the  manor  is  intire ;  and  therefore  can* 
aot  have  the  vlpw  of  one  parcel,  aijd  not  of  another.  And  of  the  demeiiQes  he  cannot  kere,  kv  ^e^doa 
^atf  he  ii  fiippoSd  iir  hy'tott*;  ^nd  therefore  Aall  not  have  it  of  ^  land  cut  of  Whicfc  the  rent  irifes. 
Jbi j..     >  I  i  B<.  f»hxoAtaif  pL  5^  .'chea  $«  €< 

;  f  ^.P^^Andrfthe^wl^jtelNpnoi)  for  the  tenant  huqftlf  did  thi;  lUO^ifiJl^  «ldfi|kii<fiM>  tOr^ 
iat^t£    t^od  noi>  §,  VlcYf.  pL «,  cUtt  4?  H.^€.  u  '      '      * '      "^^    '  ^    » 


557  -  ®i«^- 

[[;.  In  writ  of  aiel^  t£  the  tenant  fay  thai  tii  gratMttler  £d  mi 
JU  in  England f  hit  toot  bis  voyage  towards  the  Holy  Land^  and  Sd 
not  return,  and  tboreforg  be  ought  to  have  ajfedal  nurit,  jet  he  may 
after  demand  the  view,  and  he  fhall  have  it,  though  he  pleads  in 
manner  as  tenant.    13  E.  3.  Aiel^  a.] 

6.  Lord  and  tenant  hy  rent  andfervices  ;  the  lord  releafes  to  the  t^ 
nantfor  his  life,  and  granted  to  the  fon  of  the  fame  tenant,  that  he 
and  bis  heirs  of  his  body  fhall  bold  tUfchargedoftbe  rent,  and  dies  s  the 
feme  of  the  lard  brought  writ  of  doHver  againff  the  fon  and  heir  of  the 
tenant  after  the  death  of  the  tenant^  and  the  heir  prayed  the  view  rf 
the  law  undo,  tec.  and  becaufe  the  rent  is  fufpended  in  the  pofle(> 
fion  of  the  heir  by  grant  of  the  lord  to  the  baron  of  the  demandant^ 
and  he  in  by  the  lord^  he  was  oufted  of  the  view.  Br.  Viewj  pL  5^ 
cites  13  £.3« 

7*  Formedon  in  defcender,  the  tenant  demanded  the  view  ;  per 

Chockei  the  view  you  ought  not  to  have  i  for  at  another  time  you 

•  Oiig.  U     brought  fiire  facias  rfthe  fame  land  agmn/l  *  us  out  of  a  fiiie»  where 

(votts)*        ^1^  {jiid  that  the  fine  was  executed,  by  which  you  took  nothing  by 

your  vmt  \  and  becaufe  by  the  bringing  of  the  fcire  facias  he  took 

conufance  of  the  land,  he  was  awarded  to  anfwer  without  the 

view.    Br.  View,  pi.  65.  cites  39  E.  3.  38. 

ftft  irpbera  8.  Dower,  the  tenant  demanded  the  view>  and  becaufe  it  was 

^^m'  ^^W  ^^  ^  ^^  ^  h  ^^  ^^^^  9f  *^  demandant,  and  Hornby 
fitadtd  M"  in  a  plea  pleaded  took  upon  him  conufance  of  the  land  in  demand, 
^fofehanto  therefore  he  was  oufted  of  the  view.  Br.  View^  P^-33«  ^^^ 
tS^L  ^  H.  4.  40. 

«ffvp  ^ribr  9tberfar(t/t  and  was  oufted  bf  award  ;  and  the  leafon  fterat  to  be  bfcaole  he  bao  pkadel 
in  bar  to  part,  tnodbre  he  hat  taken  conuboce  of  the  reft)  and  fo  oufted  of  the  view.  Br.  Vkw^ 
||.  S.  citet  33H.  6.  CI.— Br.  Doi^cr,  pi.  4.  cites  S.  C. 

So  In  dower^  if  the  tenant  demands  the  view,  and  demandant  fays  that  bar  harm  dUdfeifedt  sod  tbe 
te^anifiyt  that  bt  did  ^  not  die  Jtijtd^  he  fliall  not  have  the  view  ^  fur  by  this  he  has  taken  coanfaace 
upon  himielf,  &c.    Br.  View,  pi.  xi.  cites  35H.  6.  59.  ■  S.  P.    per  Hank  and  Colpeper.     Br. 

VieWy  pL  40.  dtes  11 H.  4.  39.  Contra  if  be  had  fatd  that  He  did  not  die  feifed  of  any  land  vtL  the 
IbmeTill;  qncreinde.    Ibid. 

"(■  S.  P.  per  Henftefy  that  he  ought  to  be  oufted  of  the  view*  But  Hull  faid  no ;  by  which  the  iflue 
was  accepted.    Br.  View^  pi.  47.  cites  5  H.  5.  4. 

In  deinTf  the  tenant  demanded  tbe  wvf  s  the  demandant  fay  tbat  ber  baren  mfnfid  tbe  temamt^  and 
that  die  teaant  as  to%  acres  Jaid  ne  infeeffa  pas,  and  to  tbe  refi  noatermre*  And  per  Cur.  by  the  piea  of 
aontennn  of  the  reft,  he  hu  taken  me  notice,  and  then  the  view  lies  not.  Br.  View,  pU  76.  cites 
^£•4*  19* 

5>«  Cui  in  fjita  agmn/l  ^,  and  4  eonfefs  tbe  aBion,  and  the  ^tb  dt» 
enands  tbe  view,  he  (hall  have  it  of  tne  whole  ;  but  if  he  tabes  tbe 
intire  tenancy  of  the  whole  upon  him,  he  (hall  not  have  the  view  of 
any  part  %  (or  he  has  taken  upon  himfelf  notice.  Br.  View»  pi.  46. 
citea  iaH.4«  19. 

(£•  2)    IFor  the  Certainty  of  tbe  Thing  demanded. 

Right  of  [1,]  £5.  t]^  writ^  of  rigbt  ofadvowfon  of  a  churchy  where  there  is 
•^J*;^  *-  but  one  church  inthe  vill,  the  view  does  not  lie,  becaufe 

jaidibai  hc  Well  loiows  the  thing  demanded,    at  E.  3,  57.  b.  3o£.  3.  8« 

5:i2ri  SPS.S'S^'^*  aE-J*63-b*  Adjudged.] 


.  t^'l  d'  Ttie.^Mf  law,  tieugb  ti*n  of*  \  Aurehti  in  ^  fatte  thtfamt 
Vill,  ^rheyt^rfdivtffefaaasf  btfcaufe  he  maj  wdl  know  die  ad-  2^'"/**. 
vowfonofthedbtttchdemancted.    ftiE.3. 57.b.]     .  ^^.d 

the  view  of  tte  church  in  demand*  The  ddmndawtjaid  thH  thin  is  iirf  mt  tharcb  pftbefaau  kamtp 
ttod  pnyed  that  he  fie  onfted  of  the  riem  $  and  the  tenant  dimunvd  upoik  thfe  *  coonterplei  j  b/  which 
I'riibt  awarded  him  to  anfwer  without  the  view  j  ^ood  nota.    Br.  Vhsw^  ^«  70.  titet  36  H.  6.  j  6. 

C3O  [3^  In  Writ  of  right  cf  tithes  iff  St.  Dtnyta^s  W^eft  in  Shit-'  Br.  View, 
^reet  in  London^  the  view  lies,  though  it  does  mt  allege  that  tbert  is  ^*  49*  ^^ 
anyfuch  church  in  the /ami  nnlL     38  E.  3.  13.] 

[4]  C9*  In  writ  of  dower  of  the  Marfhalfea  of  B.  R.  the  view 
does  not  lie,  becaufe  it  is  certain  enough  of  what  thing  dower  is 
demanded,  inafmuch  as  it  is  well  known  that  there  is  but  one 
King's  Bench  in  England  (  (jet  it  is  there  objedied  that  petadven^ 
ture  the  tenant  holds  but  part  of  it.)  2X  £•  3,  57.  b*  But  there 
the  yiew  granted  de  iene  effe.'] 

C5O  [10.  If  the  manor  of  A.  ie  demanded^  the  view  lies  without 
faying  that  there  is  another  manor  of  the  fame  name  in  the  fame 
Till^  becaufe  he  cannot  know  how  lai|;ely  it  extends  without  view* 
ingic.    30E.3.  7.  b^] 

(F)    View.    In  what  Caies  !t  lies,   tnrt^ea^fthc 

ibhtg  dcPMttdtdm 

fiv  iK  writ  of  vdwuffon  of  a  thurdf^  the  viewistiot  giintable.  Th^wie# 
1  ,8E.4.46.b.J  ^Jf 

•dio«fiai»  ihali  be  given  hi  the  chvith,  ftc  tfaonsh  h  Hn  HOC  ia  flfwy,  aor  b  irifiUt  or  paI(iUs» 
IX  3»3*  b..pL  30*  Pafch.  i5Elis.  AaMi« 

[2.  But  in  writ  of  aivowfm  of  certain  titiis,  the  view  lieik 
s8K3.46.bO 

[3.  In  a  writ  of  ifewfT  ^/fV^/«  the)re  (haU  not  be  any  view ;  fb^ 
die  land  cannot  be  put  En  view,  n>r  they  do  not  ifliie  out  of  land  ^^cnnao* 
as  a  rent/  nor  (hall  have  the  view  of  the  tithes,  becattfe  they  are  coidkiij. 
Snvifible.    Tr.  7  Ja.  B.  bv  Warburton  (aid  to  be  adjudged.] 

4*  A  view  is  enfy  grantaole  v/here  the^tkisin  ftefiwn*  aSalLdtf^*  K^«  ^?** 
pi.  I.  Pafch.  8  W.  3.  C.  B»  Kempftet  v.  Deacon.  \j^J^^ 

S.  P.  accoidinslj  i  and  therefore  the  gnuitinf  •  view,  aaaSMti  to  s  Ctttitali  thit  thi  titli  caON  itt 


(G)  View.   In  what  Cafes  the  View  ihall  be  ^^/r^. 

Where  it  has  been  before. 

\\.   n  FTER  view  had  in  thefamo  writp  he  fliall  not  l»ve  die 
•"^  view  again.     11 H.  4«  19.] 
[a.  K  ike  dean  and  chi^er  /ovrthe  view,  and  after  die  writ  Br.rieir, 
ntatis  bf  deaih  of  the  dions  in  a  new  writ  by  Jourmfs  aeeoimU  !*•  *\«"* 
tht  new  dean  milAW  die  view^  becanfe  lie  had  it  not  before,  l^'^^ 

4|l&3.a3.]  andoattech^pM 


:55^  .         ,  ■ 

+  9'-Vlewr,       [3..  In  wrklagahiftitfKtf;i,tf;ft/ji9iii^,  Afy  itfv^^A^  Jui4-«^- 

S'c.l!!!"  tcr  Writ  abs^tcs  Ay  ikaib  cf  the  feme^  is  new  writ  cgainji  the  iarm^ 

's.p/m/r<-  he  *{hall.havc  the  view  again.  t42E.3.  23.  b.  Contra:]:  2H.6.  14. 

yte'-d  '9E.  3-45.  b.  Adjudged.] 

'  yet  the  (laiute  fays  c^uod  v'lfus  non  coocedatur  nifi  ubi  vifas  ef(  necefTariui ;  tn^  (hit  was  die 
law  before  ^  per  Byngham.     But  the  ftatute  fays  ih  the  negative,  that  where  tbiWriC  abafies  ; 
0f  the  land  by  nontenure,  mirnofmer  of  the  vill,  Sec,  the  view  fliaJi  not  be  granted  again  in  ii 
yij»  2*  cap.  4S.     Br.  View,  pi.  56.  dtcj  21  H.6.  42. 
'    t  Writ  abated  by  death  of  the  baron,  the  feme  bad  the  \iew  again.     Br.  View,  pL  a.  cites  S.  C 

*C559] 

1    r^^*         [4.  5(7  a  fortiori,  if  the  writ  abates  By  death  of  the  haron^  after 
38E.*3.^'i?  ^'^  view,  ihtfeme  fliall  have  it  again.     29  £•  3.  46.] 

that  the  feme  m  fnch  cafe  was  oufled  of  die  view,  though  the  contrary  was  done  z  H.  6»  I4*  Bot  Ciat 
there  the  writ  was  not  frefhiy  purchafed,  as  in  %%  £.3.  1.  it  was.  But  fays  quaere  If  there  be  any  £• 
verHty  ;  and  after,  becaufe  the  frfi  writ  was  brought  in  D,  juxta  W.  and  tins  in  D.  vfiib^tti  aijftm^ 
flie  for  this  vniance  had  the  view.  ,•  '   '  •       i   .      j 

See  (H)  pi.  ^  i;^.  But  if  a  man  has  the  yi^w>  inM^iAates  the  wtjffirjilfe  L^ 
Vie«rj)i.?8.  "'''  ^^  *  "^^  ^'^*^  ^^  •  ^^  ^^^  \i^\c  the  view.'    42 15-  ^-  "23 r  ^•!I 

cites  S.  C.  ■■  But  Ib^d.  pl*44»  cites  I3  H*  4(   19.    that  in  another  writ"  thie' tenant  ilsa&  f^fft 

the  view  again.  Quod  nota;  for  by  'fii'i lining  it  i»  oni  of  ihccifc  of  the  ftatrftc.— — ^--►Tbc  defe:^ 
ant  was  oufted  of  the  view  in  fuch  cafe,  by  the  equiiy  of  the  {^a|ute.  ^  Bs«  '^Spfr^pl.  ^  alB 
7  H.  6.  34.— But  Br.  View,  pi.  75.  cites  3  £.  4.  142.  Contra,  viz.  that  the  tenant  mail  have  dbf 
view* 

*  r5.  If  after  vi<w  the  ^rirM  dif(^mt'mus(L.  i^^  new.writ  he  flnD 
have  the  view.     10  H,  4*  6.  b.j 
But  if  the  [?•  ^f  after  the  vie^^  thfe  nurit  abates  hy  jointenancy  with  ajiranger 

firanger <iUs^  pleaded,  innew.writ  agajnft.hini  and  the  llraneer.  they  b^h  ikdl 

bf  which      i     Jrifo  ,r  •  .    v/2jw?^  J'.  .^  t  ^^   .-      '  ^    '         ' 

titmr       hav^  thff'vicw.     IfE.  3.  .to.J  .  ^ 

tf^tftex,  and  another  writ  is  brought  againft  A,  he  ihall  not  have  the  view  again  }  qwod  fait  coBcdftik 
c^  Viewypl.  56V  dlesoii  |i.6*.4^*        -ill,*  'r     ■  •  .i-- 

Inpracipi  g.  jo  Ed.,1,  cap.'/\S.  For  v^Vwi  oj  lend  it  is  ordained  and  provtdeiy 
^Ittl^nt''  ^^^ai  frim  keuciforth  virwjhaltnot  be  granted  ^Imy  unUfi  in  afe, 
4$fn4pd£d,..   y^^n  view  of  land  //  neceffary  s  as  ||  if  one  lofe  land  hy  d^auli^ani 

""ik^  vU-w.,    '%e  ff^f  tofes  moves  a  writ  t(f  JetHand  thejatife  land : 

^Sijr^Cii?  .  .  ..:  K-   •*.! :    •     :  ■      -  -\  •\    •     ^,stv  r:    ^  ... 

the  view' he  ought^nQtrcobave;.  iot  at  another  trffxc^hc  had  thi  T-r-y  in  luch  another  %tfrU^  ^xfhkh 


abated  ajitr  the  nftnujor  nvani  (J^fonti^  bec:»Df<;  tht  fttDne  tfticfcM'XjT'put  befortttencme* 

viz.  and  that  after  thfc  dea^  b\\  vHe  albfeHud  Aliee  antf  Jofitty  «\-iitti  Ic  ihoold  be  John  ao^  iUpce(?fr 


u 

9U9lniia^^mk9^h1ik»^:i^smSs.fS»^^^  he  ihaUhave  tbe 

But  this  branch  is  to  be  underjiood  of  a  quod  ei  defoicc'it  uptn  tic  ruavcr-j  hy  default^    which  wiit  a 

grounded  upon  the  fors&er  record,  (o  as  tlie  tenant  haih  fuificient  notice  thereby  ;  therefore  party  pnTCe 

nor  eftranger  (hall  have  view  in  th7s  writ ;  but  oihetwife  it  is  in  lliie  c»fe  of  the  vtriX  ofrl^t  \  loiifat 

Cja^)<;^#         And  in  cafe  wket^ihfii\bf.'9t^^ej!tiM  djWirjt  abates  a  %urii  c^ 

ouod  reddat,   ^^^  ^-        ^r ^^^  ^^^         - 

the  tenant        ♦  •  • 

demanded  tbefiiiil^viB.^.  Sh^^Onihriidt  oiIn^!tv^nle^«.  ^r  ^^ioX  ahot<cF,*tii^  hi  ^f9f^  fuch  y^ 


againfi  the  tenant  and  another y  and  they  had  tbe  vie^v  j  cfd  afterighe  other  fiiea^  awftbe  dammfd^ 
into  tourt  andjhcwed  thif  ffatfitj  and  prayed  le^ve  to  ij^vire  f'^iithh-  \brit  by  Jonm^^s  atC9itult^ 
h^'hhd  ftoio  brtiijh i^'Ajf'hiU^Afpp^tiii^'^fud^^  i^k^^\$ei:^ Ud^a:9Brtl  ccmttce^ka 


YfM  ccmttce^lct^  tk 


'ybkil^avettkt  9bm>Mgaht  ]  by  which  the  view  was  granted  again,  quad  aota,  aod  jl^gPCnt «|0i  jif 
Jif  |iav»  the  vt^.    9i.  View,  pi.  75.  citea  ^  £•  4.  i4g»  "* 


mm,^  SS9  - 


So  iftfirmtim  tilt tina^'dmaif Jed thtv^w.  '1*efNorfen,  at  aritthcr  eim^po  hnughtjiich  0nithtr  writ 

Mgaittfi  tie  fame  tenant  arid  J.  5.  *a)ho  bad  tbi  ^hvu,  and  after  the  writ  abated  by  tbe  dcatb  ofy,  Sf 

jutfgmeot  tf  the  view,  ice,  -  Per  Hanck.  comdion  law  '6r  ilatute  docs  notruft  the  view  in  this  cafe ; 

for  ibejiatute  is  de  wule  nminando  villa ^  Sec.  'for  ttrhenlt  Is  iiSuttd  after  tbe  -vino  By  a  thing  which  comet    '^ 

u^H  the  viev^f  there,  in  amtbtr  tvrity  tbe  teranr  Jbail  not  b.i'te  tie  "vutu.     Contra  uffnt  death,  as  here/ 

And  *  he  had  the  view ;  ^uoil  hota.     Br.  View',  pl.'T^'^.  dtes  12  M.  4.  4. Centra  anno  29  £#  3t  by 

award,  as  it  is  faiU  there  \  for  thtfiatutt  is  toncedatur  v'Cut  vhi  v'ifuS  ef  necejpirtus.     Ibid. 

The  writ  mud  be  abated  by  exception,  and  therefore  if  the  demandant  be  honJuUedy  the  tenant  fhaU 
bavc  the  view  agatn«     2  Inft.^^So*'-  ■    ■   -S.  P«  Br.  Vicvr, 'pi;' joc,  crtci.*"22  £.-3.  9. 

If  the  writ  abates  hy  fdnujance  of  tbe  dtmandant,  and  not  by  the  plea  and  exception  of'  ther  defendant^  ^ 
the  tenant  fliall  have  the  view  in  the  new  writ,     z  Inft.  480. 

if  the  tenant  hath  the  vitw,  aod  tbe  d^maadaat  dijcondn^et  bis.fuit|  Jb  a  0ew;af6lioa'\he  tenant  ihall 
have  the  view.     2  inft.  4S0. 

;•■"■      .    ■.    -  ■; .;.•■  :'.  :'•  '.  "    •[56or 

^  Asby  noh'i^nure^or^ miffiaming  cfihetbivn]^  orXfuch  Hie,  f  Aprsecip* 

againfl  a  feme,  who  abates  the  writ  for  mifnaming  of  the  town.     Tbe  feme  ttfkes  hujhand.  In  a  net9  , 
xurit  againil  huiband  and  wife,  they  Hiall  have  the  view;  for  albeit  it  be  the .a^  of  the  wife  to  take 
htfiband,  yet  Sat  that,  tbe  tltuiband  w4a  nAt  Jkvfy^toithe  ili^  writf,  they  fliall  have  view  in  the  ad. 
alnft.480.  ♦       .   ,         .. 

'"l^FotnudoM  a^aittfi  tbe pntn  of  NfansrTt  ef  Ddrt ford  was  ahated,  because  the  name  of  the  foundation 
VMa  tbt  pr'nrt  of  Dartfordy  akd  'tha  tenant  had  ihtview  btfvre  tbe  abatement  of  the  writ ;  and  in  a  ne%v 
w/it  theJenantdgmatJedtbe  tiit!:o,\ZTiA  the  donandant  alleged  this  matter,  and  that  the  (latute  is  quod 
vifus  non  conc^Jatur,  &c.  and  this  matter  is  comprlCed  In  ih'is  woid  hujufmodi,  and  To  the  tenant  j/ajid  • 
trtPtti  and  fr^id  aid.     Br.  View,  pi.  64.  atps  39  E.  3.  27.     \ 

Thefe  general  words  (or  fuel  tike)  inter.d,  tb«t  the  writ  i^ilft  abate  f9rj(«^i^  atlea  diidttory,  as  dotb  -. 
rife  upon  ibe  'view  ;  as  the  z  particular  cx.<mpies  of  nonten-ire  and  mifnaming  of  the  town  do.     Bnt 
wjihn  tit  writ  abates  foKfom  d^Ut^n^'  whii,it  rifif.oi  upon  the  view^  th/tn  in  a  new  wpt  the  view  fliali 
be  gi  anted  -,  as  where  the  writ  is  3}>JktGS  f;*r  jqlnttnancy,  ^it/d  the  nfifv  vtrit  is  brought- amiinfi  them  botb,^ 
*  they  ihaU  hiuvc.jthe  view,  hecaufe  in  the  new  writ  anothtr  per/on  is  juned  i  and  J^ it  is  1^ any  more  or 
leji  land  be  contained  in  the  n^^  wr:t»    But  if  tbtfrft  nvrit  after  tbe  view  ahatesfgr  a  default  ofform^  ofj 
{Qtfalje  Latin,  *or  by  taking  of  Lujbaad,  in  a  ncA'  writ  the  tenant  /ball  have  the  view  again,  for  theft 
xajts  are  not  within  thefe  words  (or  fuch  hke)  ;  for  they  rife  not  up»^  the  vie^v,  as  the  2  examples  here-: 
in>expj[e/Iad  do.  ,  And^befides^.  the^  ArA  was  no  fuf£cient  wri^  and  fn  \^(fif^c9l  w<:it.and  no  writ  ia 
all  one  j  fo  it  is  if  0m  of  the  tenants  after  the  vievf  dies,  in  a  new  writ  the  lurviving  tenant  (hall  baivej:' 
the  view  Main^  ['^'^j  albeit  the  feme  came  in  as  a  feme  fple  by  receipt,  and  Um  hu^and  die4  $  for  thia 
did  not  riie  upon  the  view,  but  by  the  a£l  of  God.     2  Inil.  480,  481.  .  ,  ^ 

,  But  If  the  frji  writ,  were  Iroi/gbt  in  K.  and  the  tenant  pleads  that. part  of  the  lands  extend  into  Zf.  ;n 
a  new  writ  for  the  l^r^ds  of  K*  and  L.  though  a  new  town.^.  added,  yet  becaufe  the  new  town  waf.^ 
a^ded  by  fore  of  tpeplea  ofthe(enant  h'.mfelf,  he  was  ou(^e^  of  view.     2  Inft.  48  r«  . 

,  It  ia4)ot  sequired  by  this  %^  that  the  id  writ  ihoj^ld  be  hi^v^ht  freihly  by  Journefs  accvtnttf  thm$,h 
it  be  fo  pleaded  in  many  hooks*    2  |n^.  48 1 .  ^ 

.  ^he purcbafi  amtieritfrit^    ||  in  this  cafe^  audsn  the-ctife  befin^-^^  Thiei  •.. 
menHo/iedy  front  hentefbrth  the  view  fhalr  not  be  zrantedi  if  he  had  *rart«hex»i  .1 
ytewtn  the firjl  writs.  tfcccauftof* 

tte  ^ovTcry  ^  deftfukj'  fbr  \n  the  quod  ei  deforccat,  the  writ  being  groundecl  dirtdtfy  upon  the  former 
ftSR>nl»  vherein  the  teofol  in  the  quod  ei  de  fbroeat  recovered  rn  the  former  writ,  he  Ibth  fufficient 
notjjce^  thereof*  at^d  therefore,  as  hath  been  faid,  fliall  not  have  the  view.     2  Inft.  ^%i»     * 

'  And  therefore  theft  words  (in  this  cafe)  are  to  be  referred  to  the  Uft  general  iords,  vie.  (or  fuch 
like),  smd  thefe  words  (and  in  the  cafe  before  mentioned),  are  to  be  referred  to  the  2  eiamples  dilatory,  of 
'qfrtitaiove»|U)^inifaa9^iigof  the  town.    2  Inft.  481.  .  ^\■\ 

'•   '  •  >     ■  .      •       ^  •  ■  • ,  "^ 

In  a  fvrit^  ofdnnyer,  inhere  the  dower  in^  demand  is  of  Ian fi  that  th(.  Th/s  branch 
hufband  \  aliened  to  the  tenant y  or  iis  aneefiprs^    where  the  tenant  ought^  extends  not 
nfft.to  be  ignorant  what  land  the  hujband  fid  alien  to  him  or  hbancefior,  ©f  *^w"^ 
i^iighthe  hujband  died  not  feifedy  yet. from  hencefGvth  viewjhall  mt  hi*  unde  nihil 
zr(tnted  to  the  tenant,  habet^for 

^  -  .      f  ,    .       .      .  >       therein  no 

.  vi^did  rie-9t  the  con^mon  law*  Itnt  extends  /•  othir  ^^pts  of  do%tt0r,  whether  for  dower  at  the  common 
law,  or^ex  afTenfv)  |)atris  fd  ofllum  ecde/ix,  ice.  or  by  cullom.     2  |n(l.  481. 

At*  the  common  law,  if  the  ho/band  died  feifed  of  the  land  of  ehiate  of  inheritance,  whereof  dower  is 
dBi]iasided,.the  heir,  or  any  flaimiflg  under  him,  ihooldiiot  have'  the  view^  becaufe  it  was  prtfumed  that 
t^  heir  wa^  conufant  of  what  lands  his  Jincfftfr  W  at.  tbetimtpfhis  death  ;  and  herewith  agrees  Bra^on» 
who  wrote  before  this  ftatute ;  item  depegatur  vifus  in  placito  dotis  de  terra  ^  tenementOj  di  Juibus  ^ir 
muMtris  nitptr  tbHtfej/kns^  'pw  i^et  ftttttu'^fm  titntmndm  vukt*    1  ioft«  48 x. 


But  where  the  bufianA  aStaid,  iSbne  at  die  common  km  view  wti  granted,  ^wlucli  wts  a  May  t»  tte 
demandant  in  dower,  (whofe  life  did  ijpendy)  and  is  taken  away  by  thia  uBL     %  lnft.4Si. 

If  the  daron  Jemife  to  a  /emg,  mid  ditt,  tht  ftme  takts  bujkmd^  in  dower  againft  tbni,  they  Aail  han* 
the  TJew  J  for  the  alienation  «vai  not  made  to  the  hulbaod,  but  to  the  wife,  and  tiie  a&  faya  (to  tbc 
tenant),     zinft.  481. 

§  If  the  ttnant  dlffeijed  tbt  buj^mid^ftbt  dmmuUiiif  in  a  writ  of  dower  ha  ihatt  hava  the  viewr  Car 
the  alienation,  and  tnerefore  vemaina  at  the  common  law.    a  Inft.  481. 

*  In  dower  of  a  rent  the  tenynt  ihall  not  have  the  view  of  the  land^  if  the  hufimd  dkdfeifid  rf  the 
rentf  nor  the  tenant  of  tht  Uad  have  flaw  thereof*  if  ha  bad  tbe  nnt  iy  tbc  rtlufi  cfbtr  bmfbmmd^ 
%  Inft.  482. 

A euiinwtu  I^  ^  «^  ofmtfy  olfo  thai  is  ^iatid  bicauff  the  demandant  n^^ 
u  taken  named  the  entry j  if  the  demandant  purcbafe  another  writ  of  eatru 
Wh,wd  J^'*'  tenant  had  wew  in  thefrj  vnit^  befiaUnat  have  it  in  tie 

to  ii^far    ficond. 

tut  in  wig^    %  Inft.  ^%%* 

Thia  branch  In  all  writt  al/of  fvhere  f  lands  he  demanded  %  h  reafon  of  a  leefi 
»Mlarirof  \j^^^fi^  ^"^^  h  ^^  demandant  orhisancf/hr  unto  the  tenant^  and  not 
S  examples,  to  his  ancejlor^  as  that  which  he  leafed  to  him  being  nvithin  age^  not 
▼is.  of  the  whole  of  nund^  being  in  prifon^  and  ^fuehJikef  view  foall  not  it 
^ns^tem '  ff^^^^^^ hereafter^  But  if  the  demife  were  made  to  his  ancefior^  the 
at  non  com-  wewJbaU  lie  OS  it  bath  done  before. 

pee  mantisy 

suid  in  prifona,  and  generally  In  coafimilibai ;  and  extendi  nee  H  theft  writt  brwfbi  mtbeftrft 

tni  i  for  that  is  a  degree  farther  than  this  branch  provides  for.    a  Inft.  48a. 

f  Yet  if  any  of  tbefe  writs  be  brougbt  of  a  rem,  if  the  tenant  demand  the  ?i«w  of  the  laodi 
tiwugh  it  be  of  another  thing  than  it  deimuided,  the  tenant  ihall  be  oofted  of  the  ^ew.     a  Inft.  482. 

{Here,  as  in  many  other  places,  (demife)  hafpRed  to  an  efiate  either  in  fte-fmpk^  fct-tgU,  or  fit 
tenn  of  Hfe,  and  fo  commonly  it  is  tucen  in  many  writs,    a  Inift.  483. 

This  branch  is  to  be  underftood  of  alienations  made  in  fnus,  and  not  by  matter  of  reooad* 
S  Inft*  483. 

I  By  thefe  words  Xh»  fredeeeffof  efahifi^f  or  the  like,  is  taken,  though  this  branch  fpeaka  of 
wAxtf  and  not  of  predeceflor.    a  Inft.  48a. 

It  is  to  be  obferred,  that  the  examples  here  pot  are  of  a  dum  fuit  infra  aetatem,  and  non  ccmpoe 
tfi,  and  when  the  hdr  brings  dther  of  diefe  writs  of  the  demife  of  his  anceftor,  from  whom  be  clahna 
tiie  land  as  heir,  the  words  (andy»c5  tike)  ihall  be  intended  ^f  writs  of  like  natvrt ;  and  therefore  if  a 
firaii  in  vita  be  brought,  fupftfing  tbat  tbe  tenant  bad  not  entered  but  by  one  D.  late  bnfiand  ofE*  sat* 
eber  to  tbe  dimandantf  wboje  bdr  be  is,  the  tenant  (hall  have  the  view  j  for  he  claims  not  as  bar  to  hha 
that  made  the  demife,  and  therefore  it  is  not  adlio  confimilis.     2  Inib  48a. 

If  infant  trithin  age  alient  te  a  feme,  wbe  takes  baren,  and  afterwards  a  writ  of  dmnfkh  infra  aetatem 
.  la  brought,  die  baron  ihall  have  the  yiew,  bccaule  he  was  no  pony  te  tbe  dtaaft*    Kdw.  xa6.  h.  jfU  %%m 
Mr  &lUa>    Cafus  incerti  temporis* 

9;  Ri^t  ofad'tmwfon  of  the  ifih  part  of  the  tithes  and  oblations  of 
the  church  of  S.  in  L.  againft  the  prior  of  S.  who  demanded  the 
Tiew ;  and  it  appears  by  the  opinion  of  ^Fborpe,  that  he  nuy  have 
tbe  view,  notwithflanding  tbat  Finchden  alleged,  tbat  at  amtber 
time  the  king  had  fuch  another  writ  againft  the  prior,  in  which  he 
bad  the  view,  unlefs  he  faid  that  it  was  agcdnft  tbe  fame  prior  who 
bad  the  view  i  for  if  the  fame  prior  had  the  view  oefore,  he  fhaQ 
not  have  it  again  \  per  Thorpe.  Bn  View,  pi.  49.  cites  38  £.  3. 13* 

10.  Pracipe  quod  reddat  in  D.  The  tenant  had  the  view,  and 
the  writ  abated,  becaufe  there  was  nofiuh  vill  nor  hamlet  in  the  fame 

'  county.  The  demandamt  brought  atuftber  writ  in  N,  Tlie  tenant 
demanded  the  view,  and  had  itj  notwithftanding  the  firft  view^i  for 
[they  'Oitxtlfeveral places.    Bn  View,  pL  50.  cites  ,39  E.  3.  24. 

11.  If  a  manor  be  demandsd  againft  me,  accept  i  acre,  and  I 
hare  the  view,  and  after  the  writ  is  abated,  and  another  writ  is 

brought  againft  me  i;for  the  manor],  I  IbaU  bare  the  new.,   The 
I  leafint 


« 

Kafon  Cbcois  to  be^  bectofe  there  is  moie  in  tiie  ad  writ  than  in 
the  firft.    Br.  View,  pL  23.  cites  46  £.  3.  4. 

12.  Cut  in  vita.  The  writ  was  abated^  inafmuch  as  the  demand^ 
ant  in  the  writ  did  net  make  mention  of  whofe  denufe  he  claimed^ 
where  the  tenant  had  had  the  view  twice  befrre^  and  therefore  the 
tenant  was  oufted  of  the  view ;  but  it  was  agreed,  that  if  he  waa 
grieved  in  this  cafe,  that  he  may  have  a  bill  (ealed  of  all  this  mat- 
ter, to  have  thereof  writ  of  error.  Br.  View,  pL  103.  cites 
10  H.  7.  8. 

13.  In  z  precipe  quod  reddat  the  tenant  demanded  a  view,  and 
an  habere  facias  viium  was  awarded,  and  the  tenant  came  not  ta 
thejheriffto  take  the  view ;  if  the  iheriflF  returns  this  matter  the  te- 
nant {hall  never  have  the  view  again ;  per  tot.  Cur.    Goldlb.  44.  [  562  3 
pi.  23.  Mich.  29  Eliz.  Hoo  ▼.  Hoo. 


(H)    View,     jit  what  Itt 

£i.     yfT  the  grand  cape  returned^  if  demandant  releafes  the  defandt^  BnYiewypL 
-^  the  tenant  fliall  have  the  view.     1 2  H.  4.  19.  b.J  45-««»*S.a 

[2.  If  one  gages  his  law  of  non-fummons^  upon  new  wfit  he  Ihall  JPr^r^ 
have  the  view,    42  E.  3.  1 1.  b.  16.  7  H. 4.  8.  14 H.  6.  4.  b.]       i"^*^ 

ctiftf  the  ttnantraf^  bis  law  cfnon-frnwrnons,  by  which  the  writ  shattdi  in4  the  denMndaat  bnwflK 
MMT  fr^eipt  agamft  him^  and  he  deniaiide<l  the  view,  and  had  it  {  for  tbe  kjr-gaser  ia  before  the  vitw 
in  the  firft  writ,  aad  does  not  take  the  conafance  of  the  land )  lior  be  ought  to  be  weQ  feminoned  be^vt 
he  ought  to  anfwer,  be  he  tenant  or  not ;  note.    Br.  View,  pi.  6 1.  cites  S4  E.  3 •  36.  S.  ¥•  per 

Juyn»  and  all  thcjoftiGes.    Br.  Saver  Detault,  pi.  a6.  ciiea  14  H.  6«  4.  Br.  Yiew,  pL  67.  citci 

I.  C.— — Br.  Jointenaocy,  pL  25*  cites  S.  C.-— S.  P.  per  FiAch.    Ibid.  pL  14.  dies  42  E.  3.  10^ 

[3.  After  day  taken  by  prece  partium,  he  (hall  not  have  the  view.  Br.Vleir»pL 
46E.3.4.]  •3^teiS.C. 

[4.  In  aHion  againfl  5,  if  4  confefs  the  a6tion|  yet  the  gthjhatt  Br.view^ 
have  the  view  of  his  part.     1 2  H.  4.  1 9.  b.]  s^c.*— 

In  Jowtr  Mgahfifppiral  ptrfnu ;  pmt  of  them  ionftffhd  tbe  aSNoup  aiid  ttbers  immndtd  s  ntkw,^  All  the 
juftices  feemed  dear  at  the  firft  that  they  ihoaU  have  the  view,  ioafmuch  u  it  does  aot  vtty  la  dila* 
toriea*  &c«  But  according  to  11  R.  2.  and  46  £.3.  and  3^  H.  6. '  to  the  coBHary^.  and  14  H.  6« 
they  iwere  at  length  oufted  in  this  aftion  which  is  nvoured  ui  law  \  but  the  Court  offeied  to  leal  a 
bill  of  thi«  exception,  which  was  not  aafwered.  D.  279.  «•  pl«4i.  Paich.  »£lis«  HetbflR  v. 
Vonon. 

[5.  If  amufanee  of  pleas  be  granted  to  afronelnfe^  and  there  tenant  For  aoditnc 
vouches  a  foreigner  J  and  therefore  fir  failure  of  right  the  plea  re^  !•  of  the  «• 
vives  in  bank  by  resummons  i   the  tenant  may  have  the  view  here  ^^**"^y 
though  he  takes  conufance  of  the  land  by  the  voucher  in  the  fran-  the  original 
chife,  becaufe  this  caufe  of  the  remover  is  not  of  record  here.  an4o»tterof 

H.    o«.  U  n  record  can* 

.4.V7.D.J  nothe  tried 

by  averment    And  thenfore,  ptf  Cor.  ht  Ihall  hsvt  the  vicv*    Br.  View,  pi.  4a*  dtee  8.  C« 

[6.  But  otherwife  it  had  been  if  the  jrancUfe  had  demanded  co* 
nt^ance  again,  and  the  demandant  had  alleged  tbe  g^sfe  ef  fialure  ef 
right  bj  the  voucher  *  in  tbe  francbife,  and  tenant  Pad  cenfeffei  $t.  • 
iiH.4.87.b.]  («t). 

[7.  If  a  man  abates  a  writ  efeminage  hemfe  it  woe  hrmigbt  of 
thepofeffimt  of  J.  B.fitherof  A.  when  A.  was  feifed  tfier  the  death 
afJ.B.  yet  m  a  new  writ  be  (hall  htvt  the  view.    13  H.4.  7.b.1 

Rv4  C9«I£ 


for  they  ought  to4gree  in  dilatorifs.  ■  Br^  niatorics,  f>I.  9.  cltet  14  H.  6.  5.  where  it  was  fatd  Ca 

have  been  oftctt  times  adjudged  bteijrthat  fae  AouM  not  ha«c  the  ^iavv,  ad  quod  jafticiarii  coooordair*. 
runt.  But  aaJ^,  quere  vaulam  j  for  if  the  one  wUJ  be  of  iOz/<ir,  there  Is  no  icafuo  it  AiociU  prcfatfje 
t|ie  other. 

13.  The  tenant  cannot  fay  that  tlf  plaintiff  or  demandant  U.  am 
infant  J  and  pray  that  he  be  viewed ^  but  he  ifiud  firfi  plead  a  har^ 

JCiig.  i«    .f  VIZ.  releafe  of  the  anceftor  with  warranty,  &c*  and  conclude 
vide).         fi^f  he  prays  that  h^  h  viewed,     Bn  View,  pi.  93.  cites  1 2  E.  3. 

14.  Pracipe  quod  reddat  againfl  4,  3  app^aredy  and  demanded 
the  view,  and  had  it,  notwithftanding  that  the  4/^  made  d^mdi^ 

^and  at^  the  day  the  /^h  appeared^  and  the  demandant  reUafed  the  de^ 

.    faulty  and  tc  demanded  the  vieiij  and  had  it,  and  the  others  «w/ 

ejfoignid ; .  ijuod  ncta  tene.     Br.  View,  pi.  90.  cites  40  E.  3.  30. 

Br.  Dtlatq-    \    le^^.-OQWr  againft  2,  the  one  was  ready  to  render,  dow^^   ai)4 

'l"'s'c*    ^^  ^^^^  ffoyedthe  view;  and  per  Cut-,  they  ought  to  s^ee  in 

?^"  '   *     dilatprics,  and  therefore  fliall  not  liaye  the  view  5    ^uod  ^iiota* 

%.  yjeiKr^  pf.  7.  citC5.33  H.  6.  21.      ...... 

*Br.  Dilato-  16,  jfna  guare  of  the  nilfc)^ief  if  the  4^mandant  brings  tic  mii 
jrjss,  pi.  4.  agrnn/f  them  bf^  civiny  vAiere  the  one  has  nothing,  and  he  ^  rcRdy 
contra^i'^  ^^  ^^n^^^'    Bf.-^VIew,  pi.  7.  cites  33  H,  6:  if.-;*  •  ^^     • 

UH.4.  19.  wh€rethe.w^f<»»^*'tA*i'fl*>»'    'bid.'  .  "^  '•    •'        -*'• 


'     '  -rtj  .'    ,1 


the  dej^fondan^n^ 4^^^       «V&^  dei^k^.com/f^^ 


"lioj^^c  tenapt  cannot  have  |)i^^w  at  this  time  y  for  if 


' 


j6i  afeto^ 

See(G)  pi.4.  fe.  If  ^rjf  ^  abated  by  defendint  forfalji  Latin',  yet  Ac  ffiajl 
481.  S.P.-1  ^^^^  ^^  ^^^^  ^°  ^^  fccond  writ.     13  H.  4.  7.  b.] 

)f  ooe  has  view  in  prarcipe  quod  reddat,  and  after  abates  the  wrii  for  faife  Latin,  or  other  defanR  >^t- 
rent,  he  fliail  liave  the  view  in  another  wric,  bccaufe  the  party  there  abated  the  writ  by  excepCMOy  It 
ftmicui  curiae )  fvr  the  exceptiofi  was -apparent  ^  bu^  if  ^ten^c  had  ahatfd  it  for«clMr>cj«|f  ooc  ^pp*. 
rent,  he  (hould  not  h^ye  )>ad  t^e  view.  jPl.  C>  f  05*  a*  in  cafe  of  Stradling  t.  Morgans  (iui  i(  «&  hdi 
5  £.4.  fol.i42. 

[9.  A  man  fliall  npt  have  the  view  after  p/ea  pleaded  to  tAe^affionn 

3H.6.  ss.]  • 

^'  ■  ^'-  ■>  [10.  After  the  defendant  hn$  pleaded  that  th^ (Jaifitm  is  an  oEem 
,  Fo^-  730*  born  J  and  demanded  judgment  tf  he  Jball  bf  anftaeredj  nc  Ihall  harc 
Br.View  pi.  ^^^  *  view,  bccaufe  though  the  plea  be  to  the  a£lioo,  yet  he  hai 
4.€itets'a  concluded  only  t$  thep€rfon%  and  fo  it  goes  to  that  onjj.  3  H-  6. 55, 
jvbich  was  Curia,] 
in  dower, 

Che  tenant  pleaded  that  the  demandant  it  alien,  judgment  if  he  ihould  be  ^nfwered,  and  die  dciDtsJiaC 
pleaded  an  enablement  (>y  ^Qi  of  parliament.  1 

•[563]  ' 

Br.  View,  [j  i.  In  praecipe  againfl  2,  if  the  one  appears  and  the  other  mates 

SC.  but  not  ^f^^9  ^^^  ^^  ^^^^  appears  has  idem  dies^  and  at  the  grand,  ^^P<  rer 
/pily  S.  P.  turned  both  appear y  and  he  %uho  made  default  confeffes  the  a^itm,  the 
pther  (hall  not  have  the  view,  becaufeby  tlie  idem  dies  givea  he  had 
time  fu(Iiqent  to  take  notice  of  the  land.  14  H.  6.  5.3 
Br.Vicwypl.  [12.  In  pracipe  quod  reddat  againfl  1  joixiienqnts^  if  the  0fi^  eon^ 
«S^tite$s.c.  pp^  ihe,a8ion  the  othpr  fli<ill  not  have  the  view  after,*  bccaufe  it 
<quKce  cau-  wiU  be  a  delay  of  the  judgment.  14  H.  6.  5.  (But  quaere^  for  it 
Cim.——  feems  that  it  would  be  good  reafon  to  have  the  vici<r  1  for  Qpcm 
ite  I'cf '  this  he  may  take  upon  himfelf  the  intfre  tenancy).] 


£uice 


mm  $6$ 

fance  fliall  be  grantedi  the  view 'here  is  in  vain,  by  which  hf 
xvas  comjielled  to  join  ^o  one.  of  them  an4'^(^^  flay  hW  yfewi  /^4 
fo  he  did,  and  joined  to  the^demahdiaht ;  quod  nota«  Br.  View^ 
pi.  II.  cites  35  H.  6.  24. 

i3f  Pracipi  quod  rc^dat,  ^g^l^J^  ^,the.  c/i^fff^arW  awl  the, 
pther  prayed  the  view  ;  and  p^r  Fuzh.  K^  Aiijlhave  the'vlqwV..and' 
well^  and  yet  it  apjpcars^3  ^'  ^'  2iV..tK;it  they  ought  to  agceoiu, 
dilatories.     Br.  View,  pi.  i.  cites  26  H.  8.  2.  r       ^ 

10.  A. view  may  be  afui^^  imbarloHce.     Tenkf  I2p.  xA,  64^'         *  '*  ^"  ,  . 

-^  -rf-  •'    V  -,.  ^   ;>fv       ,       '.  r.'  •         «».,*.       »      .-  .       noved  who* 

^hcf  in  (tei  of  Itad  a  {n^i.  ibfLll  kA^fr.  ch«  Vje^  «|(^<r4  gtimai  wtpaft$nt9%  wadtbo  Cow^  were  of  opi- 
jaion  that  he  iboyld  qo;,  bee^suie  he  takes  up«n*hl(nrelf  i^ftice.of  thel^M^dj  w^  th^efo^  he  fliall  not 
plead  iiQnOcnuf^or  jointeiiaricy  sher  nnpaVllnte;'  But  Idrinard  prothonotary,  aad  o^het' clerjci,^  hel^ 
'the^Jicraty  ia  to'ihcxiM^  by  Mtfon  of  di^rfi^  p^Mbdeolt.  D.lib.h;  ffl.ft^.  Hill.  4.££.^^fjbaj 
*.  <■  ■  Mo.  34,*  pL  J07.  ,Tr)n.  3  KU^  Dyer  sm)^  Wfftoa  deaicd # yj^.  to  th«9(  aef<padaiU>  becaofeldf 
^pd  iirtpailcd  :  vvbercupon  Bendloc  (aid  that-^  pvcrjity  wn^  held  ^'^'^  ^fff^F^/n^^.  apd^tce  pMrlhdk 
BT  dies  Vatui  f  fot  by  the  dfct  darus  be  affirms'  thar  he  has  ijotlce  of  tHe  thing  rnaemaAd,  bulxaot  fi>  fag< 
imparlance.  And  Lennard  faid  he  had  faea  {>£ece&enu  Jof  vUw  ^ruited  Jb  a  .ffiSba^ad  teolendinato  iffds 
IropaKMocey  anjl  that  it  had  been  often  done.  In  a  quod  permittat  after  imparlance,  ^'tfae.defieod^' 

«it  kitnmteS  4' view^   and  lukd  by  theiOodtt'thAChB  mi|^».  'Jihxtt.a^  about  the  z6  or  17  Jaiu 
Brook  ▼•  Groves.  ,J.'.*,.  .    .  ,••  ' "  ^'.^'f  ^^64  1 

^20^'  In  Ilift)flh'atten.j4#i  a  puWifnl^ancWi\i€]^ir}ybikd  tlr^ej^d- 
jMiguiliyi  yet  becati<is  itap^^p^d^ he^^Nhtfar^rf^fhe  e^mfel  • 
and  that  the  jury  had  not  had  the  view,  Siough  Very  j^n^er  id 
at^s  <3&fe,  the  OWif if 'txJahed-  the*  f^rtifes^b  fcbnfait\t6  let  this  jbry 
*ive  ihfcviem';'  ^A^D^^eme^U'^tk^^agamr  and4t%as  ftf  ^€  ^ 
•'Conieni.  And  this  tl^  Co^^di^bet^^  k>$Hf&  ^  ji>^f^ 
and  this  trial  would  be  peremptory  to  the  defendant.  1 2  Mod.^2<S 
tillU-13  Wl  J.  Dotift  Ke«Y:eterk.V  y-''-  v>  •  -  •■;.  •  '  V^K  .r 

i>  it V  Before  a  ip^ld  i^tsiade^fta:  ii  rii^/thd  W«rjft/'iF^B/P^^ 
^Mi^r/rd^  a^d^then  4ie  Cd^tiMif 'niaAee*^^*niW)  ^^  i&^znf 
of  the  pannel  (hall  view  the  premifes.     2  Salk.  66  J  J  pK  3^  ISI&&E, 
4  Ann.  B.  R.  Anon. 

'  ^W 'JUrbrW '  i 


.    »  7  ,»^' 


[!•    irrH^S  ihi jurors' oighi  fo  ^ve  ^h^  vteV^  the pairiy JbW      , 
^^    mi  have  the.vieW.  •  KYi.^L  if-WH-  6.  41.  b.t    ^  .       ._  ^^. 
[2.  In  ajjife  of  ri^el  i'lffeifm^  th^  E?^*y  fl^^^'  not  have  uievicw'  ^^r 
of  the  thing  demanded,  but  the  jiirors.  50 E.'|.  i  t  S.  J>H:  (5i'4  tVb.  ^  ^' 

19H.  6. 43.]  -         ^         -   -  ^* 

r  -  £j/  In  writ  <)f,iw^vtheijim>fi5boi>ghfe  tJ^liave  the  vifcw*iTan*not 
4be  party.    8H'>i$*a7«     ipAffki^],/  v  •  . 

;  [4.  In  ^^^wij/Jw^VsthejujiprR&aU ti^ye  ihe  view.  50  E.  3. 1 1.  b.  Thedefco*. 
H6H.6.4?->..,ipP.6.43-'i9Affi.6,]>       .  teie'^tlH'^ 

.  view  io  affife  of  nufance  htfore  juftices  ffaffife,  but  the  jurors  (ball  have  the  view  thert ;  per  BeUum. 
9r.yie^y  pU8»/c|tf»<^;3.  lU  ^  ^S:i/t49'€ffiUfl/Mu/aactvicc»ti^i  the  party  ihiji  li4V&-as 
view.     Ibid.  ^       ,    '^  .  , .    ic^ 

[5,  UpQn  i^ij^^fyw^  of  f  nufan^^f  iX.pwe/s  jftaj  againd  thofe  Br,  view,: 
:Sirho  bave.  CQEMHi^tted  the  nufance,  ;md  aftpr  they  are  at  ijjue  with  ?*•  7*'<»i»i 
the  kingf  the  jurors  fhall  not  have  ihc  view.  ..  19  Aff.  6.]  /  ^  ^* 

^- •  £6* .  Iq  ,  ^.  ^forf  jpww/^fl/j  the  jpry  fliall  not  have  the  view.  See  (C)  pi. 

i.f9Ain6.]  '  '  *7»28 — 19 

^  f        -      'T         f  ^uod  ftrmktat  the  jury  have  a  view.    %  $aik.  4^8.  ip  cafe  of  Palmer  t«  Poultaey. 


564  QfAr. 


[!•  I K  a  curia  clawUndafor  not  inclo/ing  bis  houfe  adjoining  to 
^  houfe  of  the  plaintiff^  to  the  nuance  of  the  houfe  of 


(R)     View.    Of  what  Thing  a  Man  (hall  have  die 

View* 

the 
the 

plamtiflFy    the  defendant  (hall   have   the  view  of  both  hatspum 

stpE.  3.  21.] 

[2.  In  qffifi  in  cof^imo  comkatuum  fir  anmrnn  efpendafti 

Jiranhtinemmt  in  another  fowtty,  the  view  (hall  he  ^  tie 

and  oftbefi'anktinement^  to  which,  &c.  1 1  H.  4.  25.  b«] 
C  5^5  1         [3*  ^  A  '^^  ^^  ^!^^jr  ^>^  £^  l^d  iff  one  eotmtj,  and  a  Aflr^s  i$ 
Theaftfe     Smiedfir.  it  in  another  coufOjy  in  affife  iot  it,  it  fe^doos  that  mlj  tiiit 

brought  ia    ^^"^  ^^  ^  P^^  ^^  ^^^  ^^^  ^^  which  the  rent  ifliies.    Oaatn 
thefirft        i£.3.2i.b.    Quseic  31  Aff.  27.] 

cooaty  t  bat 

if  both  the  land*  be  lA  one  and  ihe  fime  comityy  both  Uadt  fluU  be  put  U  view.    Br.  IUntt»  fL  ss. 

cltMioAfl'.4.  Br.  Affifty  pU  i5i,  ci«M  S.C 

4.  A  hundred  is  a  thmg  not  mainourable,  which  cannot  be  put 
in  view;  and  therefore  a2ife  lies  not  of  it$  per  Shard*  Br.  Affiii^ 
pL  309,  cites  30  Air.  5. 

5.  In  quod  pemuttat  ef  a  twrff  the  defendant  fliali  have  the 
vievf  of  mudls  which  cbflrults  the  t^ff  and  of  the  fuay%  and  of  tie 
lands  to  vfhich  the  waj  belongs.  Br.  View^  jd.  io«  cites  34  H.  d. 
9,  10. 

6.  Andin  quod  permittat  of  a  common  ef  fafhsre  apfenioni^  the 
defendant  (hall  have  the  view  ^  the  landjn  whichf  &c.  amd  of 
the  land  to  which  it  is  appendant 
34H.6.9j  10. 


Fol«  731. 


(L)    View.    What  Thing  fhall  be  put  in  View* 

[jind  bow  mticbJ] 

[i*  XV  qffl/e  for  rent  iffuing  out  of  a  manor,  the  manor  fiiall  be  pot 
^  in  view,     i  H«  4.  2.  i  E.  3.  21.] 
Btufhtrnt      [2.  liaSHon  Cbe]y0r  renty  the  land  out  of  wUch  it  iflfues  (hall  be 
2f^;^   put  in  view.     I  H.  4.  a*  1 E-  3-  ai.J 

vkw*    Br.  Affife,  pi.  »•  ci«m  3  H.  6.  so. 


[3.  If  the  Ungj  upon  grant  of  his  fee  farm  of  a  villi  reforves  a 
rent  and  tenure^  (as  he  may,)  and  after  grants  over  this  new  rent  to- 
ferved^  in  aSion  for  it  by  the  grantee,  the  wU  (hall  be  put  in  view; 
for  the  rent  iflues  out  of  it  by  a  me(ne.  i  H.  4.  3.  b.  See 
3H.6.  21.  b.] 

Br.  Aifift,        [4.  In  ttjiife  of  an  cMce,  the  place  of  the  tffice  (hall  be  put  in  view. 

tuh'Z   3 H. 6.  22.  21  E.  3.  5.  7.  b.  22  H.  6.  10;] 

htitlritr*       [5.  [&]  In  affife  of  the  office  of  the  ferjeanty  4  the  church  of 

tfc.  B.  he  Nichol,  the  church  (hall  be  put  in  view  5  for  the  eflScc  arifes  out  of 

J^fi^    thefoU.     18  E.  3.  27.] 

lieMlhm«ffile,  end  the  mraws  toA  ihaU  be  put  in  view,    Br.  Afi&y  (L76»ctaaaH»6.9»i^ 


taitio,  s^s 


Aai  wfatn  one  ii  tAa  of  dit  p.  B*  tnd  Siebeqvwi  mid  C.  B.  h  rmtvti  to  tht  tmntf  tfYark^  and 
die  crier  is  diflUied  of  the  profits  of  Ct  B.  there  the  common  bank  in  the  county  of  Vonc  ihall  be  put 
1h  view  \  per  Newton  end  Pafton*     Br.  Aifife^  pi*  76.  cites  %%  H.  6.  9,  lo.  1 

So  where  la  eflife  wm  brooght  de  Uhno  tmemento  in  Welhn.  and  the  pUwt  wai  •ftbi  ^t  of^Mof 
tbefbilisurt  mCB.  The  demandint.made  hit  tide  in  his  piaint,  and  alicged  feifin,  b|  taking  a  fee 
of  t  d.  for  a  capiu  egainft  CD.  in  a  plea  of  oefpafs.  Tbtplact  wbtre  tUfUinttfffate,  vbtn  be  was 
frfoMtud  to  the  office,  9m  put  in  mhto.  Vj.  ii4«  b«  pi.  63.  Pifch.  4  He  3  P*  ft  M.  Yaux  ▼• 
Jefierea»  Lynton,  ft  KeUe. — •^S*  C  cited  8  Rep.  47.  h.  in  Jehu  Wehb't  cafiu 

[6.  [&3  In  affife  of  the  ofice  of  CUfttr  herald^  the  place  nvbere  Brownl.  sy* 
the  Chefier  herald  nvas  at  the  Junerals  qf  the  carl  of  Exeter  fo-  ^^^ 
lemnized  may  be  put  in  view.    Tr.  7  jfa«  B«  Pensom's  casBj  ad-  aeconiingV» 

judged.]  •  but  not  very 

clear. 

[7.  If  the  demand  be  of  thenuietjor  3  part$  efa  manor^  he  (hall  [$66  ] 
have  the  view  of  all  the  manor.    •  1 1  H.  4.  19.  i8  E.  3,  46.  b.  J     •'•  v^t'i* 

«-»Ibid.  pi.  71.  citei  ix  Aff.  ix.  S.  P.  itoe  the  demand  it  of  noietioiy  or  3>  ftc  pm;  and  aUb 
cites  X  6  Afl*.  A.  accordingly. 

[8.  In  an  aSim  again/1 4*  3  confefs  the  a£iion,  and  the  other  has  Br.yieir,pl. 
the  view  of  his  party  he  fliall  have  the  view  of  the  4th  patrt  46.citMS.C. 
througbotit  all  the  land^  and  all  the  land  (hall  be  put  in  view* 
12  H.  4.  19.  b.] 

[9.  In  affife  of  darrein  prefentment  the  jurors  (hall  have  the  view 
of  the  churclu     1 1  H,  6«  4/3 

[10.  In  an  affife  of  common  of  eftovers^  all  the  %vood  (hall  be  put 
in  view.     22  H.  6.   lo.  b.] 

[  1 1 .  If  Tifheriff  of  a  county  brings  qfftfe  of  hit  (fffice^  all  the  county  Br.A  Aft^pl, 
ihall  be  put  in  view.    22  H.  6.  1 0.  b.]  7«.ri«ttS.c 

[12.  In  affife  quare  objlruxit  viam  to  his  franltenement^  hj  levying  Br.Nofan€t» 
rf  an  houfe,  the  houfe^Jranktemment^  and  way  ought  to  be  viewed.  ^' i*  ^ 

1 1  H.  4.  26.]  the  jury 

ought  to  have  the  view }  per  June  |  lor  the  noiance  ihall  be  tnithA,  and  It  my  be  that  part  of  tho 
way  only  is  flopped,  and  not  the  wholcy  and  then  part  of  the  hooie  dull  be  oodcd,  and  not  tfag 
whole. 

[13,  In  affife  fir  popping  a  light  by  an  houfe  levied^  the  hoi^ 
teviedf  and  thefranitenement  to  which,  isfc.  only  (hall  be  put  in  view^ 
becau&'the  light  cannot  be  put  in  view.     1 1  H.  4.  25.  b.] 

[14.  If  the  demand  be  of  landy  and  the  view  is  granted,  every 
part  If  the  land  (hall  be  (hewn  in  view.     22.E.  3.  8.D.] 

[15.  &  where  the  demand  is  ^  «»  houfe,  cverj  parcel  of  the  InaftAibo 
houfe  (hall  be  put  in  view.    a2E.3.  8.b.]  8/w^ 

hnd  in  kngtb  and  7  in  breadth,  and%  farts  tf  m  m^kagu  and  tht  veirff  rf  a  farts  rfa  m^mfs^ 
mid  6  J.  rati  tM  tbs  appnrttnamss  h  W*  and  that  in  tbs  wmn  thus  tbe  .meffnageit  ^»d»  ^  ttne^ 
mtntsp  sat  rf  jpbkb  tbs  rentarija,  bsfnt  tn  ^ew.  And  lb  the  eianfs  •/  tbs  v'mo  dtffertfrsm  tbs 
mhsrfart  if  tbs  tsnt,  and  yet  good  ^  tor  the  whole  hooie  ihall  be  put  in  view.  Br.  Brief,  pL  273. 
cites  1 6  An.  a. 


And  if  wajh  be  afyntd  h  svsy  rsm  tf  d  bsafi,  the  view  of  the  hooft  generally  is  fofficient 
I  Lev.  167.  pL  359*  »o£lia.  in  C.  B.  Anon. 

[16.  But  if  the  demand  ht  rf  a  manors  the  fciu  with  the  apm 

?urtenances  (haU  be  put  in  viewj  and  not  every  parcel  of  the  manor. 
2E.3.  8.  b.]    . 
17.  If  rent  be  granted  out  of  no  land,  but  certain  land  is  bound  to  Br.  Rantt, 
the  diftrefs,  if  it  be  arrear,  there  in  alEfe  this  land  (hall  be  put  in  pi- "•  ««•• 

npw.    Br,  Affifcj  pL  i <x*  citei  iq  Aff.  4. 

^  18.  Whcic 


s^ 


dxtm. 


4li 


i'    M 


f  8.  Where  the  dtmefkef  of  the  manor  iidend  into  2  vilify  both 
ffiall  be  put  in  view.     Br.  Aflife,  pi.  476^.  cites  15  AC  11. 
\.  '.  .  :  19.  There  is  a  diverfity  between  ajji/e  of  a  reni'^barge,  and  affife 

of  the  office  offurveyor  of* packing  of  all  manner  of  cloths,  lamh-Jkins^ 
t^rumhsy  feV.  nuithln  the  liberty  and  franHhife  ff  London  i  for  in  cale 
of  a  rettt*charge>  every  parcel  of  the  rent  charged  ihali  be  put  in 
view  J  but  in  this  aflife  of  takii^  packing,  &c.  of  cvcrj  merchant, 
tliere  the  perfon.  is  charged  and  not  any  land,  and  the  boufe  in  v^hicb 
■  the  merchandizes  are  (hall  be  put  in  view)  ,per  Newton  and  Paftoou 
,  Bri  Aflife,  pi.  76.  cites  22- H.  6".  9,  io.' 

20.  Where  a  rent^charge  is  granted  of  land  in  2  counties,  aflife 
does  not  lie ;  for  every  parcel  la  cbavged  with  the  whoki  and  afl 
the.,  land:  ought,  to  bei  put  iil  view ',  but  if  the  ooimties  join,  it 
Hf^s  by  the  ftatute  of  7  R.  z*   lOr;  Br.  40He,.  pi.  76^  cites. 
22  H.  9.  6.  10.  .,  . 

^i.  In  ivflfle,  it  was  faid  by  Anderfon  and  Walmfley,  thatfj^tbe 
iete  joined  upon  a  collateral  point,  as  wHerc  the  party  entered  as 
t  5^7  I  cfevifce  or  executor,  ye.^  xb^jfirors  ought  to  Have  the  view  of  the  place 
ftfr  the  damages  given^  although  tnfe  wafte  be  confefled  5  for  the 
iflue  is  tried  by.  the  verdi£i  5,  but  otberwife  if  by.denaurirer;  But 
Olanvill  Was  of  a  contrary  opinion;  for  it  i;;  notfijfficient  to  came  and 
view  any  part  of  th^.  land  in  .queftio^,  ^s  ja  an  affife;'  but 
Ae^jurors  wtght  to  havi  the  view  otetery parcel,  for  the  aflMBngof. 
damages*  34  H.  /$.  45.  a.  And  if  apy  <of  the  parties  difTiude  die' 
'•  j\irors  from  •  raaking  a  view,  it  Is  puhilfiablcf '  in  the  S^tr-cfaantber. 
!  T.  T  for  hindering  the  co.urfc  of  mftice;  l^by,  5.  Lichfield  v.  Sanders,' 
♦*"  '•  •-'*'*  /|  22.  In  quod permittat,  the  \new  wasJfe,  tenements predi^,  wbicb 
'  was  as  we'H  of  the  lands  to'Wtiich  the  tiilfance  was,,  ^  the  l^d^' 
'^  which  was  tlie  nufance.     Hutt.  28.  Brook  v.  Groves.^  ^    '^      -    - 


'V    -r 


« -   '  ^ 


Br.  Aflife,    {.|,  ,  A    Man  may  mal^<?'  the  .yicwto  tbe.j^i:ors.p{  an  aiSfe  there^ 
^'r^fl B^  -^   whiirehe  mig/ee  th^^Jand  wifhouf  l^roacbi*^ 

^9)^r^im\^^\^moz(^to^xtfhr.4^  3&Aff;^8j  .  .^c 

iSJ^ !».'€•  "       2.  Note,  that  in  makingof  t^&j[iew^i/.y  ;Bpt,fffcj^^a9^^ 
•t V  ■  ^    .\  <very  a4^e^  ^ut  niay .fl)cw  the  frndy  qnd.that  ke  clainl^  fo  manj  acres 
^  <  if;  /iLi^  f^ldf  &c.  and  another  fipH,  a]Ml^  fi>..oni  ^^u^er^  /?^.-^  Be., 

*^'  -  View,  pl.'JOJ.  cites  It4  Canc#  E.  2. ,  ^  '^  -    -   -  *\-    . 

^"  ^  2*  It  the '\\XT6n  came  tf ear  to' ti^  land^'btd  there  is  t^ 

^u?  '14:  them  ^and  'the  laQ4»  &  (hat  th^y^cam^fe^e  it  3-  y^t  |ixO?w  ad« 

judges  this  a  fufiicient  view ;  per  Knightk»y«'    IX  *t8>  fa*  pl&  1*07* 

^  not'.dexiie4* 

But  Mead?         "^  Jj 
jufticcfaid,     '^l^^gji 

fc««&«P^  (hat  t^  ^m^  was  XuSicicnt^  fip;:  .oih^i::^feJt.fcqnId  bW^e^^ 
j^sfftrafcorr  Ibr.ihcjury  to  lia.ve  ',Kad  'thcv^i^w.  df  every  ftuoqf  -^  tr^e  Rbich 

the  jury  i»  to^]^ftvfv^  ^^  of  evjery  corner |  )>oC  cootrary  where  >a&c  1s^  aiJ^oed  In  the  vbol^ 
wood.     I  Lc  167.*  pi.  359.  Ajioq* 


a^ 


(N)    By  bow  many  it  ought  to  be.^ 


,,   ii.v 


'I.  iN  aQioiibf  wo/??,  6of  the  jurors  at  Icaii  ought  W^l^^^f^  "•''■  "'* 
.-1  v«w.^  Br.  View, pl.95.  cites  9H:6..^f       „;,:;  il'/ '^■'.i«7^^''j'-j. 

a.  In  o^,  6of  thcjilry  «/^fe  i6<»W/Air  trfrw,  (rou^ft^w'Swiw  s.P.  Br. 
thelandi  fo  that  they  mayput  the plaintiffitip6ffcfliort,.'tffitl^  Affifc,  pt. 
covers.     BriView,  pi.  89.  cites2it,'4.«5..-        '.i/'^'''''^  ■■"*   i^J„ 

AmiMMMB.  i  V'  -         ■■■■■'   --f  V'V^'"   ■"',    .-'tf 

■  1  A-    ■•  V''\  ■  UbiamiJ 

3.  J^  tff  $  Ann.  cap.  io.   cflafls,  That'«;^_  ^Tf*K 

*A*  (Wf^  «/  Jfe/hain^fr,  where,  it  fljall  apikat  i  ■ .  ^,^01'^ 

'V)Ul  bt  proper  tht  jiirors  vihe  art  to  try  tht  iffues^  d)  ,biictaili 

Tiew  gf  iiie  hndt  or  plact  in  qutfiion^  inordrr  to  j^  tsd' i»ift 

dfnte  U  heswh  at  the  trial^  thp  Court.^i);o;<i|  *  J?     ^ 

diflringas  er  hahias  corpora,  v^ttrebj  tht  Jherjffj  t  iiu}yuani<l 

to  hare  fix  out  of  the  firft   la  af  thtjurort  tf. 

greater  nuiAbcr,  at  the  placp  in  f(meR.ioaM^*  tht  trial,  v/bojbalt  f  ^  »,  •» 
bow  the  matteri  amtrtmtrtedptVl^  to  thetii  by  2  ptrfons  in  tht  -writ/,  I-  Vi  I  4 
ruarttd  arid  af^nltd  by  thf  Court  .■    and  tht  JheriffJhalJ  ii  j»  Af aa/ 

■tir&id-wrin;i--  '  ' "    ■    ■^-  ■   ■■■■  -.  ■■  "  '^Y",'"^'-' 

'tdteie^,-6y'-ti'tJunrj,»rynai't{^oJ^IfbfQptifm.«^^ 
fidfi  i    or  ifthty  canriot  atret,  Jhall  be  named  br^^ ' ' 


eJtbcCtmn[<XyifniidWbj-a'fU^h\br''i^'iitY:A%^'m^ 
cau^P^lbiWiu^ht  tn  k  rWa'Mihali  hive  the  t\i<ir,Am^nll%^^     __. 
fwom,  orfucb  ofthem^h  -^pdi^ o'n'tU fary-M»fe  aAy  dra-uii^irwfil ^'^^^^^ 
JomMj only atjhtll bt 4m''"'?»4'Mf'^'^-W^V¥?SP:4t.&*,^i^mlA  >i'^"-. 
tip  the  humier  tf  12.  •  ■  ■  j'-i^i-    ■>  .ji-ji-- "li''... .......  ■..  :  1  .tia4-,™^i  .„■. 

(O)    Ftinyhjnentjpr^npt^  taitne^^^  Vf^Wj^  an^  hotif 

■I.  iN  aMc^'it  theijiffiik 
■*  vlFw,  this  (hall"'fetTt 
whether  they  have  bad  the  y, 
.  plaintilT  recovers,  tliey_  may 
uredatthisday,  .But'u'ii; 
ter  they  tried' if  by  triors, 
■yicOl;??.  cltesazAff.  22;.,   .,;  ,;^  ^.^ 

,r  .0  lUi  «-'ii.T''''i|  

. <»iW)Wdf 4/tP  ^P!,tt.  ag^^ift  ,thc,.pe«  day, ,.ii?. Bain^,t^.  ao t  e^ 


568  Qicftt. 

vfio  wer^  wAfummomi  nor  had  the  ww:  and  bccaoft  die  kkilitf 
was  not  prefenty  the  undir^imliff  ^uas  aumined  upon  oaih^  and  conm 
feffed  it  s  by  which  the  Jtdftices  awarded  non  onnttasfor  the  drfettdant 
to  theJUriftoput  them  in  who  had  the  view,  and  others*  du  Pro* 
celsj  pU  182.  cites  41  AiH  26* 

4*  in  aiBfcy  it  is  the  tffice  of  thejufiiees  to  exandne  the  jury  of  the 

view,  for  the  judgment  is  quod  querens  recuparet  pet  vifum  ju« 

ratoruni)  which  cannot  be  without  error  unlefs  6  have  the  view* 

Br.  Ai&fe,  pU  394.  cites  21  £•  4.  65.  and  22  E.  4.  t6,  17. 

S.P.BiMfcs      5*  In  amfe^  the  Court  demanded  the  jury.  Who  appeared;  and 

tkjtt  inlrBrl  ihtjury  wos  examined  bj  the  Court  feverally,  whether  they  have  bad 

STtoiiL  ^  ^ii^^%  whofaid  that  they  had  not:  wherefore  a  day  was  given  to 

amiMdif     them  to  have  the  view  by  fuch  a  day  upon  pain  of  iocs,  each^ 

^  1^    and  a  day  given  over  to  another  term.    Br.  AiGfe^  pi*  395.  cites 

the  liDdf  10    A  A  t?    .    ^  ^ 

tiMt  ther     a»  2-  4*  34- 

fl^Sht  put  eke  plamtiflFia  poiTeffion  If  1m  wcofcrtd ;  for  then  it  ftiffices  without  the  ykw,  ft  habetur  in 
mil,     Br.  Afife,  pL 70^  dttt  19  H. 6.  4.3>  *      ■  S.  P.  D.  61.  b,  6a.  a.  pi.  33.  PaTch.  3S H. 8« 

C  569  3  (P)     Pleadings. 

U  ^HE  tenant  cannot  fay  that  the  pUnnAff  or  demandant  U  «• 
^  infant,  and  pray  that  he  be  viewed,  but  mu/ifirft  plead  a  bar^ 

?iz«  releafe  of  the  anceftor  with  warranty,  &c.  ami  conclude  thai 

be  prays  that  he  be  n^ewed*    Br.  View^  pL  93*  cites  la  £«  3#  and 

Fitzh.  Affife,  1x6. 
In  imt^p         2*  In  dower,  the  tenant  demanded  the  view ;  per  ftea<l,'  die 
^^JH^     tenant  bad  nothing  but  by  our  baron  /  and  this  was  held  a  good 
#ie«ifw»dw  anfwer*    Br.  View,  pi.  34.  cites  2  H.  4.  24. 


jW  thet  tbt  Urm  hfeoffed  the  teiumt ;  judgment  If  the  mv0,  ftc.  ani^ikb  ^ate  he  tMhmei  the  ie^ 
9f the  writ  ftrchtfedi  and  per  Cur.  it  it  a  better  councerpka  that  the  tenant  entertd  hy  the  bar«a  wkb- 
Mt  Acwiflg  bj  feoffincBt,  for  he  may  enter  hj  him  divcric  ways  j  as  hf  faoAnen^  Bat,  diilcifin^  and 
mhetA,  ku    Br*  Yiew,  pi.  63.  cites  9  £.  4. 6. 

3*  In  dower,  the  tenant  demanded  the  view^  the  demandant  faii 
that  be diffnfedher  baron,  and  fo  indefon  tortdemefne,  &  non  aUocaA 
tur  \  contra  of  him  vobo  is  in  by  the  baron,  he  (hall  not  have  the  view  ; 
for  the  one  matter  may  make  ijfue,  and  the  other  net.  Br.  View^ 
IIL38.  cit8S7H.4.  18. 

4.  In  dewer^M  the  tenant  demands  the  view,  it  Is  a  good  counter^ 

plea  that  the  baron  diedfeifed,  and  there  per  tot.  Cur.  the  tenant  fhall 

mtfaythathedidneftdiefeijfedofthe  land  in  demand,  for  then  hetakes 

conufance  of  him }  but /ball  fay  that  he  did  not  diefeiftd  of  any  land 

in  the  fame  vUls  and  then  weUj  for  negativa  mSil  impGcat.    Bt. 

ViewjMpL  y.  cites  34  H.  6.  3. 
,    ?-      $.  WrH  rf  entr^  in  nature  tf  afffo  of  land  emd  rent,  At  Jrfind^ 

ont  as  to  the  land  pleaded  tointenancy,  and  at  to  the  rent  demanded  the 

t  view  tf  the  land  out  of  which  the  rent  arifet;  and  hjr  the  jttftices,  hd 

>s  ftall  not  have  the  view  of  the  land  in  demand  in  this  tmiati,  hecavla 

he  id/^^/&  ^  m  irT^A /Pit  ^&m^r  /  but  e  contra  of  ilhe  land  out 

of  woiw  ibs  rcat  ti  iffuiogi  by  which  the  demandant  ftdd  that  the 


IX 


Minitmi  it  ^permf  tf  the  fame  renti  Jm^meiH  if  tie  tww>  (sfe.  goodeonm. 
and  a  jpod  counterpka  by  the  bcft  opitikm.  Br.  View,  pi.  10.  ^^^^ 
citcf  34  H.  6.  9>  10.  rfth0  rm. 

Br»Vkw>  |l.  II.  cites  55  H.  6.  59» 

6.  In  trefpafs^  qfier  ijjue  joined  the  parties  and  the  jury  appeared^  S.  P.  Ibid, 
and  day  nvas  given  further  quia  quidam  fecerunt  vifum  isf  quidam  P|j  ^^'  ^^ 
nWf  whereas  the  entry  fbeuld  have  been  quod  ajfifa  renutnet  capienda  acconUoglyi 
pro  defeffu  vifust  and  becaufe  it  was  not,  therefore  error;  per  forbytlM 
Brown,  Fairfax,  and  Huffey  \  but  Townfend  contra.    Br.  Error,  "^^ 

pi.  14a*  cites  3  H.  7.  13.  Tifomt  it 

maybtiii* 
SeaM  tint  3  tr  4  hive  not  had  tbt  ^ievr,  ^wImku  it  It  ftfficicat  if  6  han  had  It.    And  in  this  caft 
tha  wo^ds  bdof  ^idim  doh  fecenuit  ▼ifam  et  quidam  non  feoenmt,  ideo  affifa  rcmaiiety  ftc  It  wKf 
he  tliat  16  appeared  and  the  reft  did  not,  which  is  not  nmerial.  And  whete  the  entry  was  quod 

jmrtntu  imf^mtOMti  eomparmtnmi  df  fmidam  jtm  bshttrmmt  vifum  6f  fituUm  wtm  vemnait  9c  ideo»  arc 
Theconpttucnuit  *q«idaai  noa  veaenst  is  npufnaat,  and  thndbcc  emr.    Br.  AAft^  pi.  $5.  dtai 

(CI)    Fieadings.    What  Plea  may  be  pleaded  after  CS7o] 

the  View* 

f.   jN iittry  fur  dUfnfin  as  heir^  the  tenemt fmd that  the  demandant  BMttfhe 

'^  has  an  elder  brother  alive^  judgment  of  the  writ,  and  the  de^  ^m^ 
numdaest  faU  that  the  Umd  in  demand  is  Berwgh-Engliflf^  and  the  badmiii^ 
tenant  faSd  that  he  had  had  the  tnncr,  and  becaufe  the  ww  was  had  tland  tu 
before  the  county  dierefore  the  demandant  fliall  have  the  plea  well  ^^^!^ 
enough  ( for  the  land  is  Borough-Englifh.  Bn  View,  pL  j^.  cites  It.  Wf?^' 
Not.  Temp.  £.3.  mntbsddt^ 

I  mMdidtb$ 

mieWf  mi  0ftar  fUaded  that  the  dtmaiuUtit  bsd  an  Mtr  hrctitr,  then  the  demandant  Aall  not  fav  that 
the  knd  is  Bonmgh-Bngliihy  contia  to  the  genend  conat  |  and  fis  It  Cmns  that  then  AaU  he  itMralwriO 
«n/j^«tM/tfMMtf.    Ibid. 

2.  Bafiardy  was  pleaded  after  the  view,  and  good }  for  it  feems 
that  this  jofir  to  the  aHim  as  vtell  as  to  theperfen.  Br.  View,  pi.  85* 
dtes  18  £.  3*  34* 

3*  After  the  view  he  fiall  not  have  pha  to  the  narit,  ef  nMch  he  fMifprintBd 

may  have  cenufana  before^  without  the  view.    Br.  View,  pi.  85.  cites  '^  (^)  3« 
ai  fH.  3.  10.  &  concordat  la  H.  4. 1. 

4!  As  in  prsMpe  quod  reddat,  the  tenant  demanded  die  view,  Br.  Ken* 

and  had  it;  and  ^SX£t  fni  hy  attorney  that  he  was  vUUm  to  ^.  S.  ^^^ 

and  held  of  him  in  vi/leinage,  judgment  of  the  writ*    Andperjudi*  si'e.3.to. 

cium,  he  fludl  not  have  die  plea  that  he  is  villein,  tber  the  -*s.  P.  Bi; 

fiewj  for  he  has  conufance  as  weU  before  the  view  as  by  die  ^^^^\^ 

view,  whether  his  perfon  be  a  villein  or  not.    Br*  Viewt  pl«  85*  bIV  9.^ 

cites  ai  1 H-  o.  to.  Sut  m 


in 


iiebh- 


tudbi'tp^fit  D^liifJt  jhoU  conv  vgSTi  'the  ykw  well.     Br.  Vi^w,  pl^f.'  dj«« 

Sffit''  =»,•?=(■?>. ->"•  . 

ftM^Mr«th■I■fte^  tli<Tievr;  paFioch.     Quod  am  ncntui.     Br.  Vin*,  ol.  ii.  citn  «l  I- 3-9*    . 
*-M(ftliMtd  fqi  (E)  3.  lO.  ■         '^ '■- 

•«c     •'    ■■-■■  -'■''  ■^'•■s.v-.-V   .1 

^'JS''^  ■  ■  -'  ^f*'lp!.'/i^*.^'">'^.?f^'"""''r1'h*teniat,  aft«r  tji?  view-, 
fc^V^f^^ySai/Wj^j  to  ii^  siiri/  /Siij}  Mf  Harae  of  tlic  manor  u  Hams,  by  re»- 
.'f$'.t.3  rt  f^rlof  th^Viewi'fa^inTierAay  fay  npon  itj  tfiat  no/uci  fnaiwr  in  ti* 
i(ianibi(j-i^  &)j(^^>^^L'-  pjj.  Thorp'  I  aritt  the  tenant  i*a5  compelled  to  anfwcr' 
j:?Ull''.  •J^^-iJS'^-'Brfef;  >i:'.25^4.  ■  cltei  39  E.  3.   1 3,  , 

Jnfimmlm  '■'''■f^Tayirml^liti,  dfiirm'iieio^ihe  thtant  wai  iiai  fujered  to  plead 
S5i£j"'  'ff'i^  ivritby  dtfault  apparent  in  the  virii ;  for  h^  liad  notice  of  it 

SraicAs,  though  tfae  «nuit  bii  hid  the  view,  jet  he  mif  pleid  menir  tpfarciii  ittbt-wril,  iaahm^ 
mmit  tf  ihi  writ,  ■ftei  thcTiewi  pci  HiU.     QJpd  jma  aecitur Br.  Brief,  pi.  >ii.  elect  S.  C 

icitGnni  ^  ,V731  /   ^(lU 

thM  af  ■  liiif  tpftrett  ■  m«i  Oiill  plod  it,  ifier  cbe  tww,  »  ri6c  wrir.    Bi.  Brief,  pi,  57.  atti 

4s  E.  3,  a3 8.  P.  Br.  Briefj  pi.  16).  diet  7  H.  6,  M*     , 

'i'.'^    ''P-  PA<riptfJ<|Bod  feddSP^f '^(HH  Aaliftr  ST  H.'  TTie  tenant  de- 

.' 'i.^w!  miitottthft'WBw,  ail*'h'ad"it^'aild  ^/ff"  /A?  -xAo  fdtd  that  theri 

•-'■^\--.\t..'il',^jm^eat  r^itioHy  itndH.L.vjiih  nMitkn,  and  tfcc  ftflnumr/ 

V '  ortHtt  H.  L,  *ith  addition,  judgment  of  the  writ.     And  it  feems 

.  tbcrc  that  h  fluli  have  this  plea  after  the  view,  and  that  the  de-> 

1^ ..        .  mandant  ought  to  maintain  the  writ  that  they  are  in  H.  wukottf 

^^',-        addition,      Quxre;  for  it  was  not  plainly  ad^gsdi      Br,  9nef, 

v-^'.  ,,  ^itji.  (;3.)«te8.4iE.j.  29.       ,    .,......■.,      . 

10.  In  precipe  <]u6d  reddat,  if  tlie  tenant  ^atbet;  and  ttc 
muchee. comet  and  ^mandi  the  view,  the  vouchee  Jbidl  tut  fay  "fiff 
^Sai'kUf  tVm,r^^^A:tniBin^ht  day  of  ike  tilftl- purchejid,  ttar/bv 
^er'i  yfl^  6pBftion(5h» "^  iWor  in  formedDli  1(1'  renihindrf,  if  ffii 
tcria^  demands  what  he  has  of  the  rf:iqaiivler,  aiid  the  dchiaft^- 
k  M.iflt  J&fffi(i^s'deed,' tB^'tcf!Kflt""flialf  htit  pftaifjointenancy  afteri 
*    '       i^f^niit*. ''^d'4ion"hcgatm-:-Br,  Eftopp^V   pi.  38.    cka 

:■"'*  ■•"  >  y^^AtiTlrf^S-ttJuttf  madi'tlse  defctntfrm  S,  ti 

'^;.'-'..'\'l  '  fP? ^d  j^ ;^;  a >.  nODC demaridarit.  Tant: 

VI  -.    -  .  r  •  ''dftflClwfef'i  i6r^Mpeatf  that  he  ought  to  ba'A 

'^  ,*'*  ■'  -  ■  a  'flieffif^ht^'tlft'WrH'Vaa  abated  iftef  the  ♦icw  i 

,'V,r',.  ■  ff«i%-'t«Sroii"fecHlsi(p'te,  BeeaUfe  he  did' not 

-  e  ■(  -3  ■  \t  im,  %ia'«tf*tf  4hg'toiiil,hc  Yv^penM  ibt 
■    '^,V*  „  maltfr  himfelf,  which  will  abate  the  writ ;  quodSiO^    Bf.  Bticfi 

l(.  Fotm*.  lit.  In  writ  of  fwrneJon^'as'^riufiii  atid  heJr,  tHe  coinage  wat 
*"•  ?•• '  9"  emitted  in  the  virit,  and  -was  expreffid  in  the  cotint,  aiid  therefore  the 
.  ■  ,  ,  opinion  oii^  Court  wm,  rfi«  yie  vrit  ftiall  ^batc  t  Ijut  becaofi^ 
' ,     _        ^i  V^Hat  tad  hiwl'^c' wm  in?^«  eloigned  p^jpon  tl^  vicw,  a^ 
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lEitid  tlie  cottnt  was  beforci  and  this  plea  cafhe  upon  ttie  vkw^ 
therefore  he  was  awarded  to  anfwet  to  the  writ )  quod  tiota*  Bn 
Brief,  pi.  B4.  cites  49  £•  3.  20, 

1 3  •  A  man  may  plead  to  the  jnrifjidlon  iy  ancient  iemefne^  after 
the  view ;  for  thl^  is  a  plea  which  comes  ttpon  the  vieiv.  Br*  Jurif* 
didtion,  pi.  18.  cites  50  E.  2«  9. 

14.  Dower  in  A,  and  B,  and  the  tenant  had  the  vietVy  and  aftef  Suthitmtf 
came  and  /aid  that  there  is  nofuch  vi//,  hamlet,  or  place  Inown,  cut  ^^'^^Jof**- 
cf  the  via  aftd  hamlet  in  the  fame  county,  judgment  of  the  writ.  ^\^i^ 
And  becaufe  he  did  not  take  it  before  the  view^  he  was  oufted  o£  ^fw  tho 
thcplca,     Br.  View,  t>l.  55.  cites  19  H.  6.  10.  t^tiJT 

%ritboiit  the  view  whether  that  be  fuch  Till  In  the  Caiie  coimky  or  lioC.    JbM* 

15.  In  wnde  alleged  in  B,  in  feveral  places  there,  the  iiTue  was  s^\fm>A 
whether  B.  is  a  vill  by  itfelf  or  not  %  by  this  ifTue  the  wafte  is  not  be  affigaU 
denied,  and  when  the  jury  fay  that  they  have  viewed  every  parcel,  1";^     j 
thfy  JhaH  not  fiiyzftcTf  that  no  wajte  done,  or  that  there  is  ho  jiich  tffjit  tf 
parcel  as  one  of  the  parcels  is*   Br.  Waftc,  pi.  lo.  cites  0  H.  6.  (5c.  ftrnthejary 

chat  they  may  Bad  no  wafle  done;  per  Dyer  J.     i  Leon.  2671  pi.  359*  ftoElis.  in  C.  B.  Ajm»o« 

(R)    Judgment*  £571] 

1.   r^Iin  vita  agmnjl  5,  4  confejfedthe  aSionoi  the  demandant,  •Br.  DUt- 
^  and  the  5/^  demanded  the  view,  and  the  demandant  reco«-  ^?[^^c.— 
vered  4  parts  of  the  5,  and  the  5  th  fhall  have  the  view  by  the  name  ^^^  Hank 
of  the  5th  part  of  the  land,  and  all  the  land  (hall  be  put  in  view*  and  Hull  ^ 
f  er  Skrene,  if  in  truth  the  sti  be  tenant  0/  the  whole,  and  be  oufted  ^^^\'^^]^^ 
cfthc  4  parts  by  execution  fued,  hejhall  have  ajfife  ;  for  he  (hall  not  reddac  a- 
be  bound  by  judgment  given  againft  ftrangers,  of  the  land  of  g^*^fi  »» <** 
which  he  himfelf  ii  folc  feifed ;  5c  concordat  4  H.6.  26.  X4H.-6. 5.  J'^j/*^' 
Hut  Judgment  of  the  4  parts  Jhall  not  Jiay  here,  imlefs  he  will  take  the  the  uher  d^ 
entire  tenancy  upon  him,  which  Hank  and  Hull  agreed.    Br.  View,  tuanM  tbt 

pl.4<J.cites»,2H.4.'9-  ^^XLi^ 


f  1 H.  4«  19. 


For  more  of  aiuto  in  general,  fee  (Dmtt^t&y  ^rfal,  (B.a),(F% 

(I.  2),  and  other  proper  titles. 
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(A)  mm. 


S.  p.*  Aa«    ii  t>  Y  intendmeni  oftavs  every  pari/b  is  z  TiH^  unlefs  it  be  Ibewil 
S^lJkh*  ^^  *«  contrary,     Co.  Litt.  1 25.  b.  (f). 

6  W«  3.  WiUoB  y.  Liwcfc'  S.  P.  and  if  it  contains  more  vlllt  tlian  one,  the  other  party  maS 

4kw  it.    Laid  Rajnn.  Rep.  it.  8.  C.  * 

As  to  wU*  and  fttt^lm^  tiie  law  originally  took  notice  of  a  viU  only  becanfe  the  diYifion  of  a 
county  into  parishes  waa  of  ccclefiaftical  diftribution ;  but  now,  by  procefs  of  time,  diat  diftioAsoa  it 
taken  notictm  in  ciTii  aifan;  per  Cw«  1  Mod.  238.  Trin.  29  Car.  a.  C.  B.  in  cafe  of  Ad^fMi  ▼• 
Oevray. 

%.  Thoueh  a  place  named Jball  he  intended  a  viU  or  town^  yet  al- 
ways the  date  if  a  deed  Jballhe  intended  to  he  a  particular  place  or 
hwfe  :  and  therefore  if  an  obligation  bears  date  at  Antvterp^  &c. 
it  (hall  be  intended  to  be  fuch  a  tarem  in  London^  and  not  fach 
a  place  beyond  fea*  Arg.  and  granted  per  3  juft.  Lat.4j  5.  ia 
Ward's  cafe. 

3.  If  z  place  be  named  generally^  that  place  fliall  be  taken  to  be, 
and  intended  a  vill.  %  Salk*  501.  Mich.  10  W.  3.  B.  R.  Vinkeftoa 
T.  Ebden. 

4*  Every  vill  mufi  have  a  eonftable  ;  Otherwife  it  is  but  a  iamkt : 
per  Holt  Ch.  J.     i  a  Mod.  1 8o.  in  cafe  of  die  King  r.  Hewfon. 

For  more  of  WLill  in  general,  fee  JFftltSf,  'QtOtoU  atA  Cotltttf* 

and  other  proper  titles. 


•  Of  the 

words  villein 
and  viilcin- 
iige,  and  the 
fever^  forts^ 
fee  Co.  Litt. 

116.  a.  b. 

117.  b.X20. 
a.  b.       ■ 
Nieftie  com^ 


^mtnein. 


(A)     By  Conufance. 


[l.  TN  an  aBion  brought  again/f  afeme^  if  (lie  takes  baron  penSng 
JL  the  writy  {he  ihall  not  be  received  afterwards  to  confers  hcr« 
felf  to  be  a  nief.     f  18  Aff.  10.] 

minced  after  thiJUod  of  Noahf  whui  all  things  were  ia  common ;  and  when  tliey  encrealed  in  minibet 
hattles  enerea[ed  between  them;  and  (o  avoid  mifdiief,  it  was  trdahed that  none Jbaulii  kiU oMwiher  ii 
hattlii  hut  tbMt  tbofe  whom  they  vtnrjv*Jbed  fi^uld  be  their  wlietits^  to  u(e  at  his  pleafore>  or  to  k3i 
them.  And  afterwards  frin^frsrtlmr.cd  that  swiejbsutd  kW  thar.^  though  be  teat  bis  v'Jidn*  Br.  ViU 
Ifftnagei  pi.  65.  cites  Britton,  fol.  7  7.  *    *  .  *        ' 

t  Br.  Villeinage,  pi.  35.  cites  $«C. 

[a.  In 
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tl.  In  a  nativo  babenJo,  if  a  wtnefs  conftps  himfdfto  hi  a  villein  Br.  villein- 
$f  the  plaintiff  this  (ball  bind  him  and  the  iffue  of  his  body  for  cv^r  ^^  f^'j  , 

19  H4  6.  3a.  b.]  Per  New* 

;^  ton.*'  *   "»'* 

As  \f  the  ptamt\ff  ai  he  ooght«  j^i  In  hii  count  r#  ^revr  r^tf  vJUatiege  fy  the  ctufint  and  kindrtdof 
tbt  dcfndMnt^  Mtid  thereispon  frJuctt  the  anc/es  oi  the  defendant,  vho  upon  examinatioa  corfcfs  tbem- 
/tlvtt  to  be  vUlihu  to  the  demandant  j  this  confeffion  being  entered  of  record,  does  fo  bind,  that  albeic 
they  were  free  before,  they,  and  the  heirt  of  their  bodiei,  are  by  t^s  confeflian  bond  and  villeina 
Ar  efcrj  for  the  andct  enu  in  by  dut  eoarfe  %f  law  in  an  oBm  depending  in  Court.    Co*  Litt« 

[3.  If  a  man  confeiles  himfetf  to  be  a  villein  to  another,  by  Br.viiiein. 
this  all  his  iflue  bom  afterwards  ihall  be  villeins  and  niefs.  «g«>pl-,69« 
II  H,4.  93«  b.)  Ljjj'  jjj^ 

[4.  But  not  fuch  iflue  as  were  bom  before.     1 1  H.  4.  93.  b.]      ViUeiaage. 

[5.  In  aBion  of  treJMs,  if  the  defendant  pleads  vUleinage  in  the 
plmntWy  and  the  phuntiff  confejes  it,  this  ihall  make  him  a  villeiny 
thougn  it  be  in  a  writ  of  trefpafs.    29  £.  3.  35.  b.] 

[6,  If  a  man  be  found  villein  in  an  a^ion  in  which  villeinage  is 
pleadii  againfi  hintj  and  judgment  be  given  upon  it,  this  fhall  bind 
him  and  his  heirs  to  fay  the  contrary  during  the  continuance  of 
die  judgment.  1 1  H.  4«.  93.  18  £.  3*  32.  (It  feems  it  is  intended 
that  title  is  made  that  he  (Iiali  be  villein  by  defcent.)] 

[7.  But  this  fiiall  not  bind  his  other  iffne  born  before  the  trial, 
who  are  not  heirs  to  him>  becaufe  they  are  ftrangers  to  the  trial, 
and  cannot  have  attaint.     1 1  U.  4.  93.  1 8  £•  3.  32.  Adjudged.} 

[8.  //  feenu  it  is  intended  that  title  is  made  by  prefcription,  by 
wluch  the  iflue  (hall  be  alfo  his  villeins.] 

9.  If  a  man  will  acknowledge  himfelf  in  a  court  of  record  to  be  This  win- 
a  villein,  who  was  not  a  villein  before,  fuch  a  one  is  a  villein  in  ?"*^^ail 

glt>is«      iiltt.  f.  185*  brought 

againfi  him 
that  made  fuch  a  confellion,  or  where  he  Is  brought  into  court  by  courCb  of  law :  for  if  be  ,omes  inn 
tb«  court  ^trajudtcialfy,  and  not  by  any  due  courfe  of  law,  fuch  confeffion  is  without  warrant  of  law 
and  binds  jBot  the  party,  becaufe  the  Coort  had  no  warrant  to  uJce  it.  But  if  a  prxcipe  be  brought 
a^ainft  one,  he  may  confefs  himfelf  villein  to  a  iiranger,  and  that  he  holds  the  lands  in  viileinnge  of 
hlmj  and  this  (hall  bind  him.  And  1/  in  that  cafe  the  demandant  reply,  that  he  the  day  *of  hia 
writ  purcbafed  was  a  freeman,  and  thereupon  iflfue  is  taken,  and  be  is  tried  tc  be  free,  yet  he  Jball  re- 
main villein  to  tbeftrangerj  in  refpe^  of  his  confefiion*    Co.  Lilt.  iz&.  b.  (p)» 

*C  574  3 

m 

(A.  a)     Villein  [by  Conufance].     How. 

[i^  TTlLLEINAGE  cannot  be  confefTed  in  court /y  attorvey^  +Br.  Vil- 
,      ^  butin proper  perfon.  41  E.  3.  8.  b.  f  ^i  E.  3.  10.  :fCon-  ^^^^*  p>- 

T?  —    i_  "1  !*•  Cites 

tra44E.3.  2.  b.]  s.c. 

X  Br.  Vilkinage,  pi.  9.  cites  S.  C.  that  it  was  admitted  good,  2  jaftices  of  the  one  bench  and  1  of  the 
•titer  being  present)  but  Brook  fays,  quoU  mtrum  !  that  he  was  received  by  attoraey* 

(A.  3)     Villein-.     To  whom* 

[l.  iN  an  a£^ion  brought  againft  J.  S.  if  he  confeffes  himfelf  to  be  a 

*   villein  to  fuch  a  b'tfbop,  though  the  bijbop  was  dead  at  the  time, 

yet  the  confeilion  ifaall  bind  him  \  for  he  Ihall  be  a  villein  to  the 

church.    18  E*  3- 55-2 

Sf  2 


574  fiillein. 

F0L733,   (B)  "Villein.  The  Power  of  I  be  Lord  ovtrhii'Viilcai. 

BatbeftaU  [j.  ^TpHE  lord  may  put  hit  villein  in  the  Jecij.  26  E.  3. 14. 
K"^",  ^    pcrSeton.] 

for  if  be  does,  he  ihall  be  indited  at  the  kiog^s  fuit  {  bat  it  feemi  he  ftail  oot  bare  any  appal  of 
nudhem  againft  hit  lord  ^  for  in  fuch  a6lion  daaiagea  only  are  recoverable  ^  (o  that  after  fadk  not* 
very  the  lord  may  take  them  again  from  him.    Litt.  f.  1 94. 

2.  In  replevin^  the  defendant  avowed  becaufe  the  plaintiff  nvas  hlb 

vUleifiy  and  held  of  him  fuch  land  in  villeinage^  andthatthecufiemis 

that  they  Jball  pay  fo  much  for  marriage  of  his  daughter  nvkkout  /*- 

cence^  and  for  fuch  a  fum^  &c.  for  marrying  the  daughter  of  the 

plaintiff*  without  licence,  he  avowed/&c.     And  ifliie  was  taken 

that  no  fuch  cuftom^  &:c.  quaere ;  for  a  lord  may  take  all  the  gpodt 

of  his  villein,  and  need  not  to  prefcribe  to  take  a  fine*   Br.  ViOeinagc, 

pi.  8.  cites  43  E.  3.  5. 

Br.  Labour-       3.  Trefpafs  of  taking  his  fervant^  the  defendant  jufiifed  inafimuh 

•f*»  s  c  1.  ^  thefervant  ivas  his  villein^  &c.     And  it  was  held  no  plea  tml^s 

Br.Tiefpafsy  he  fays  that  he  had  need  of  a  man  of  his  artj  by  which  ht  faid  that  be 

pl.378.citei  had  needofajhepherd,  znd  the  fervant  was  a  fhipherd^  and  then  a 

Ibid  lo^i'**  8^^  P^^*  *  *'*^  ftatute  is  quod  domini  prxferantur  in  Ttlteinb 
cttef'17  H.  fuis.  Br.  Villeinage,  pi.  49.  cites  27  H.  6.  2.  Heydon  v«  FaftoSy 
6.  %%•        if,  concordat  Gafcoign  in  trefpafs,  3  H.  4.  13.  quod  nota* 

[  575  J  (C)    Villein,    What  Things  acquired hy  the  Villein  the 

Lordjbali  have. 

[i.   lF  a  villein  recovers  a  debt  againft  me,  and  before  execution 
'^  I  purchafe  the  manor  to  which,  &c.  and  make  a  feoffment, 

it  feems  that  the  villein  (hall  not  have  execution  againft  mc;  for 
it  feems  that  the  debt  was  extinct  by  the  purchafe  without  claim, 
for  no  claim  could  veil  this  in  hini,  if  the  judgment  had  been 
againft  a  ftrangcr.     Contra  12  H.  4.  Execution,  28.] 
When  the  [2.  The  lord  (hall  have  that  of  which  the  villein  was  in  poffelfm. 

«mny  thing  certain,  the  lord  ihall  have  it.     Co.  Litt.  1 1 7.  a. 

k*  ^fe-lfed  '•'*  ^^  *^  ^  ^^^^  ^^  granted  to  a  villein,  the  lord  (hall  have  it, 
of'lt"  the     ^^^  ^"**  ^®  "^^  *  chofe  in  adion,  but  in  pofleflion.     22  Aff.  3  7.] 

lord  ihall  have  ic.  Br.  VlUelnaee,  pi.  37.  cites  no  book,  but  it  fliould  be  22  Aff.  37.  as  here.— 
S.  P.  And  (o  of  cmm»M  ctrtai/i,  eft^vers  certain^  and  fuch  like.     Co.  Litt.  1 17.  a. 

Br.  Villein- '  [4.  But  the  lord  (hall  not  have  chofts  in  action^  becaufe  he  can- 
age,  pi.  37.   not  feife  them.     22  AfT.  37.] 

book,b«tit  [5*  As  if  an  obligation  be  made  to  a  villein,  the  lord  fliall  w)t 
idiouid  be      have  it.     22  Afl'.  37.] 

M  he.^'—      f  ^'  ^  *f  *  covenant  be  made  to  a  villein,  the  lord  (hall  not  have 

And  Br.         *t.      22  Aff.  37.3 

Cbofe  en  Aa'ion,  S.P.  pi.  8.  cifasaAff  37. Co.  Litt.  x  1 7.  a.  S.  P.  becanfe  they  lie  in  pri- 
vity, and  €»nnoc  be  traiufcrrcd  to  ocbert. 

13  [7-  The 


[7.  The  law  18  the  fame  qf  a  nvarranty.     22  AiC  37.]  ^^  ^^ 

^Uh  tMrranty  tolhteral^  if  (hit  warranty  defcendt  in  hit  f^fffffivfty  fo  that  the  party  who  rigb(  bat 
\t  bamble  againft  hin,  then  when  the  lerd  tnttrt,  be  nay  rebut  by  thit  warranty )  contra  if  it  be 
not  defceaded  before  hi»  entry.  And  it  fcemi  dear  that  he  caniM  vtueh  hy  vfaneitty  cf  hh  villm  | 
itn  he  ia  not  affignee,  mr  m  b:  in  the  ptr^  but  in  the  p^fi.  And  note  that  voucher  ii  in  lieu  or 
•Aton,  and  wananty  it 'an  action  real.  Bt.  Villeinage,  pi.  37.  cites  no  book>  but  fliottld  bt 
aa  Aff.  37* 

8.  Afrani  ftme  feifed  of  land  married  a  villein  and  had  iffiitf  and 
then  died,  the  ijhe  entered,  the  lord  entered  upon  him  before  any  ' 
feoffment,  and  after  the  iflue  infeoffed  one  whofe  eftate  the  tenant 
had ;  quod  ndta«     And  therefore  the  entry  of  the  lord  is  good  if 
Ik  be  TiUem.    Br.  Repleaderi  pi.  ax.  cites  aaH.  6.  19. 

(D)     What  Things  purchafed  or  acquired  by  the    t  J7<^  3 
Villein  the  Lord  ihall  have.     In  Prejudice  of  a 
third  Perfaru 


X.  I F  a  villein  and  another purcbfifi,  the  lord  (hall  ha?e  a  moiety.  Br.  Vliyn* 

-*-   48  E.  3.  17.3  age,  pi.  11. 


fa.  But  if  horon  andfeme^  the  haron  being  a  villein,  furchafe  jointly  Br.  VlUeia* 
during  the  coverture,  the  lord  fliaH  not  have  this  land  after  the  deam  ^J^^^IjI'* 
of  the  baron,  though  he  feifed  it  during  the  life  of  the  villein,  for  7.  accoi4. 
there  are  no  moieties  between  baron  and  feme,  fo  that  the  baron  ing^y  >  ^w'' 
could  not  have  barred  the  feme  of  any  part  by  alienation.  40  Aflli.  jj^^j^^ 

Adjudged.]  and  died, 

the  feme  fiiould  have  a  cui  in  vita  of  the  whole* 

[3.  If  a  villein  has  a  common  fern  number,  the  lord  (hall  not  have  S.  P.  And 
it,  becaufe  thtti  he  mayfurcharge  the  laijd,  and  fo  prejudice  the  ^'*?** 
Ittlvetenan^  Davies,  i.  Proxies,  2.]  rorw^Awr- 

uin  granted  to  a  Vilkin,  and  fuch  lUte  inheritances.    Co.  Lite.  1 17.  e^, 

[4.  If  a  villiin  within  age  be  in  ward  hy  reafon  of  land  defcehded  Br.  Viikin* 
to  him,  the  lord  of  the  villein  cannot  ouft  the  guardian  and  defeat  ^>  1^  39* 
his  eftate,  for  the  title  of  the  guardian  is  elder.    Contra  40  Aff.  7,  ^^|2i£^ 

perPerfey.]  may  enter 

and  oaft  the  goardian ;  quod  nan  oegatufa 


[5,  If  a  feme  covert  Jeifed  of  land^  confefs  herfelf  to  be  a  nirfrf 
7*  ^*  y^^  ^^  ^^  ^^^  prejudice  the  baron  during  the  coverture. 
iSACxo.] 

6.  If  a  villein  purchafes  and  caufes  an  ellate  to.  be  made  to  cer- 
tain y^j^^^j  to  his  ufe,  or  to  him  and  others  to  hiauie,  the  lord  may 
enter  as  if  the  villein  alone  had  took  the  eftate.  Br.  YiUeinagei 
pi.  48.  cites^the  fta«u»e  of  15)^ H.  7.  cafj.  15.] 
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'   (E)     Vaiein,     By  what  Means  the  Lord  ftaU  haves 

the  Things  purchafed. 

Br.  Vilkjii-  [i,     A   Special felfure  of  goods  Is  fufEcicnt.     1 1  H.  4.  a.J 
ISw^Vh!  f^'  So  it  fcems  a  ^^/wr^i/^^rr  is  fufficicnt.  Quaere  what 

4.  I.  fays*  Is  intended  by  general  feifure,  whether  it  be  not  feifure  of  part  10 
that  much    pame  of  the  whole.    Contra  u  H-  4.  2.] 

wai  not  laid  ^       ** 

■«  to  the  general  feifin,  and  ^at  Rd/e  imparled  to\\\  and  To  Brook  mate  a  ^flere  if  i^finy  9i  fmft 
of  the  goods  in  the  name  of  the  whofe^  (hall  be  good ;  ai  upon  a  livery  of  feifin  of  one  par^  is  anK 
of  the  whole  in  one  and  the  fame  coantj  j  and  fays  it  feems  that  it  if* 

C  577  ]  3*  ^  claim  onlfi  of  the  goods  of  the  villein,  is  not  fufficient  ia 
}aw,  but  he  mufifeifefome  part  in  the  name  of  all  the  refidue^  cat  the 
goods  muft  be  within  the  view  of  the  lord,  for  the  daim  asidhis 
view  amount  to  afeifurej  as  (he  clain^  of  a  ward  being  prefent  by 
wofd  is  a  fufficient  feifure,  albeit  the  guardian  lavs  no  hiands  oa 
him/  And  fo  note  a  diverfity  between  a  claim  of  lands  or  tcn^ 
pients,  and  goods.     Co.  Litt.  1 18.  b. 

4.  In  an  a£lion  of  trefpafs  or  detinue  brought  bv  the  villein,  ft 
releafe  made  to  the  defendant  by  the  lord  is  a  good  bar^  for  that  amountt 
to  a  feifure  and  granf,     Co*  Litt.  x  1 8.  b« 

(F)     Villein,    jii  what  Time  the  Lord  may  have  the 
Purchafe  of  his  Villein,  ty  Claim  or  otberwife. 

[i.  ^HE  lord  cannot  feife  the  goods  of  the  villein  ij^/r  tbi  death 
•■'    of  the  villein*    30  E.  3.  22.  b.^  Admitted.  J 
S.  P.  Co.         [2«  If  the  villein  makes  bis  executory  and  dies,  the  lord  cauuxit 
'''Sr^viu    ^^^^^  ^^  ^  ^^^  hj^nds  of  the  executor.    •  3  H.4.  id.J 

lelnage,  pi.  14.*  cites  S.C.    Contra  if  feifure  by  parol  be  made  of  the  goods  or^daim  of  the  viOda^ 
hut  Brooke  fays  qaapre  of  the  daim.  ■  Ibid.  pl«  50.  cites  S.  C.  that  it  was  agreed  that  if  the  inl. 

leifi  dies  before  the  lord  fetfes  the 'goods,  the  lord  fhall  not  heve  them,  but  the  executora  ihall  haie 
them*  QsP^  not<*  Biit  if  the  lord  datms  the  villein  in  the  life  of  the  Tillef Ay  and  by  parol  fidMet 
all  his  goods,  this  fuf^ces,  though  he  did  not  feife  thrm  in  fad  $  qnod  A0CI9  hj  ^Hiidi  dif.  olbcr  (aid 
*chat  the  lord  did  not  daim*  prout,  Src.  and  fo  to  iflue.— Br.  ViUein,  pi.  73.  if  the  TiUdamalDei 
executor,  and  dies  before  the  lord  feifes  the  goods,  the  executor  ihal^  have  diemi  ted  not  tlie  la^i^ 

*ite$47E»  3'  »i«  '     • 

S-T*.  And        [3.  If  the  vUlein  of  the  king  purchajks  landj  and  aliens  iefore  fi^ 
•  ifthcVii-  j^^  yet  the  king  may  feife  it.  ^  9  H.  6.  ai.  For  nullum  temfus 
W.*^     curritregi.    Litt.40.3 

jilh  them  htfore  the  Mitg  feifes  them^  yet  the  king  may  feife  thefe  goods  io  whofe  hands  ibevtr  cbsy  ht^ 
htcvoiknuUtrnttnitplfiOcturritregL    Lilt.  f.  178.  • 

S.  P.  Ibid*  4.  Jn  affife  again^  2,  the  onefmd  that  he  vw  ih^.  vtljdnfi  cf  JP^^ 

tit  A(f.  ^^  ^^  ^^^  ^^^  ^^^^  of  him  in  villeinage^  judgment  of  the  writ ;  and  the 

Br.  Bri'^r*  Qtber  pleaded  to  the  affife.    The  plaintiff  replied  that  the  day  rf  tba 

pi.  283.0101  nvrit  purcbafedy  he  nvho  pleaded  villeinage  was  tenant  cf  the framitentm 

^'  ?!  ment^  and  pending  thi  Hvrit  %nfecffc4  the  other  nam^d  IQ  the  writ^ 

'   .;    '  fffu4 
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iihfque  hoc  ihat  the  lord  entered  hefori  any  delate  arokj  and  demanded 
judgment  if  the  writ  (hould  abate }  and  a  good  pica  %  for  the  af« 
fife  was  awarded.  Quod  nota.  Br.  ViUeinage^  pL  27.  cites 
i4  E,  3.  64. 

5.  The  a3  of  the  taw^  as  dejcent  or-efirheat,  may  as  wcU  prevent  I'  «J5w- " 
the  lord  of  his  entry,  as  the  zCt  of  \he  party  by  alienation.    Co.  IJJ"^^ 
Litt.ixS«b.  ^t!Xv(ls 

ienmei  hwrdp  and  pwnhafn  landt  h  f«%  ami  htfirt  the  hrd  enters  he  dies  fafedy  and  the  laa^  dcfeeadt 
to  his  ifliie,  which  is  fnt^  ia  ihis  cue  the  UrdficU  mu  enter  mfea  the  heir  i  and  j«t  this  it  a  defioea^ 
and  no  ali«oatioa     Co.  Lite.  iiS«  b. 

So  if  the  Uwd  fi  petrebafed  hj  the  filkin,  efehcatt  it  the  lord  of  the  fee  before  iwj  entry  jBMdc  iy  the 
hrd  ef  the  vilUim*    Co.  Litt.  1 1 8.  b. 

6m  If  a  vtllem  is  dijjeifed  before  the  lord  enters^  the  lord  may  enter 
into' the  land  in  thi  name  if  the  villinn^  and  thereby  gain  the  inherit* 
^nce  of  the  land  :  hut  if  there  be  a  defcent  caft^  fo  as  the  entry  of 
the  Tillein  be  taken  away9  then  the  villein  muft  reamtinue  the  iftaU  [  578  ] 
efthe  lattd  by  judgment  and  execution^  before  the  lord  of  the  yilkin 
can  enter*    Co.  Litt.  1 1 8*  b. 

7«  If  a  niefbath  goods%  andtates  bftfpfi,  by  thi$  gift  in  law  by  force 
of  the  marriage  the  lord  is  barred.    Co.  Litt*  1 1 8.  b. 


(G)    Villein.    It$  what  Capacity  and  Nature  the  Lord 

Jball  have  tbofc  Things. 

|[i.  'pvR*  8c  Stud.  91.  and  33  H.  8.  fe£l.  194,    The  villein  of  an  •  S.P.  Br 
'^  *  executor  purchafes  land^  the  executor  enters,  he  (ha 


-.-..  ^^...,^j ,  .„ ^ ,  -^  (hall  not  ViUci 

have  it  iQ  jure  proprio,  but  to  the  ufe  of  the  teftator,  and  it  (hall  ^0^'* 
be  aiTets.     Com.  Chap,  Dalt*  292.  Com.  Barkly9a35.  if  the  viA  Smd.  i!b.s. 
lein  of  the  ting  which  he  has  in  right  of  his  crown ,  purchafes  land^  "P*  "?•"* 
and  the  king  enters^  he  (hall  haire  and  hold  it  in  his  body  politick.  „^J  a!^'.P. 
And  by  this  book^  and  33  H.  8.  fe£l.  194.  if  a  f  bi/bop  who  has  a  ih*  ^^  (9} 
villein  in  right  ^  his  Aurchy  enters  into  the  land  purchafed  by  his  \'t'^^ 
villein,  he  (hall  hold  it  in  right  of  his  church,  becaufe  he  had  the  fiifei^g^'^* 
yillein  en  auter  droit*     And  by  this  33  H.  8.  the  law  is  the  fame  pi*  7o.*citet 
of  the  villein  of  a  tparjpn^  which  he  has  jure  eccledse;  but  it  is  J^*,^ 
Otherwife  if  they  have  the  villein  jure  proprio.    So  it  is  of  goods,  cap.  is*.—** 
3H.4.  16.1  S.P.  Co, 

Litt.  124.  b. 
«.— This  perqatfite  ibaU  go  to  hiro  and  hii  fucccflbn.    Co.  Litt.  117.  a* 

%  S.  P.  Br.  Vilkinagef  pL  70.  dtei  Dodt  &  Stud.  lib.  2.  cap.  18. So  if  a  viiletM  eomes  to  em 

St  exeatter  ts  s  bifi^^  t^f^f  4^-  >*  J'"''*  *f^^*fi^t  ^nd  hf  furchajei  Undf  the  executer  mten^  be  /ball 
■oc  hate  k  ia  jqie  proprio,  but  H  esecutor,  and  Aali  be  alTeu  \  and  M  the  bilhop  or  the  parfon  enters, 
he  fliall  not  have  it  but  in  joic  ecckfivy  bccauijp  they  h9ve  not  the  villein  in  jare  proprio,  but  ia 
■uter  droit.  Contra  if  they  had  had  the  vil)eta  in  jur^  prcpno.  Br.  Vtileinage,  pll  46.  citet 
31 H.  8*  ■    ^ 

.fa.  21  H.  6.  37.  Per  Pafton,  lejfee  at  will  of  a  manor  to  which  Br.  Vilkin. 
there  are  villeins  regardant,  may  enter  into  lands  purchafed  by  JJ^^g  i?* 
the  villeins,  and  (hall  have  the  land  in  his  own  ri^ht.    But  Yel-  and  iayi»  * 
fcrton  feijeant  faid  that  he  ihall  enter  in  the  right  of  the  kflbn]       v^oi  non 

ncgatur— ^ 
f«  f*  Co*  Utc  |24«  a.  h*      I      In  trcfpafi  for  dalming  the  plaiatUr  as  hit  TiUeio,  die  delndant  &yt 

Sf4  tta 
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tUt  the  ^^m^tr  U  «UI«a  reytrtot  to  d^e  jnanor  MD.of  wbidi  W.  B.  vat  fei&d  in  fn,  Ae.  «< 
W.  B.  leaied  to  bim  the  iMnor  at  will  j  judgment  if  he  Ihall  be  anfwenid.  Aad  by  the  bdl  •fr&oa 
tenant  at  witt  iball  hire  the  piit^  hot  the  Icflbr  sot,  per  Brian,  t'lU  tbs  kaie  be  dettrm'iDet;  mi 
ftuant  at  wW  ihaU  have  the  common  appendant,  and  all  profitt.  And  therefore  it  Teean  that  he  fiaS 
hivi  tbt  ftr^fie  9j  a  m'lUem  k  fie ;   foe  this  la  profit.     Qu«fe.     Br.  Villeinage,  pi.  25.  dies 

15  £•  4f  V' 
jMinliTtfe  it  wM-faSd  tjuit  unmr  fir  ytmr»^  or  lor  life,  or  tenant  in  UU  of  ds«  fdcnionr,  ^7 

l0vef€rwfitt  9fa  viliifM  who  porchafed  in  fee»  to  them  and  Co  the  heirs  of  the  lord,  oot«r/hitmdiic 

thk  peiticulv  cftate,'  becaole  It  is  a  perquifiie.     Br.  Vineinage,  pt.  41.    cites  5  E.  4-  61. £r. 

Mats)}  pK  41*  Ptea  S«  C— — S.  P.  Co.  Litt.  124.  a*  b.  — —  S.P.  ai  to  the  tenant  for  life  or  years  j 

'fM  tbey  have  the  manor  in  jare  proprio  pro  tempore.     Br.  Villeinage,  pi.  70.  cites  VoQt.  L  buid. 

lib.  s.  ctpb  i>.    '         Bot  Br.  VULeinage>  pi.  41.  cites  P.  iS  £.  3.  that  if  the  lord  bad  nsttigj;  » 

fhejitigmafy  kui.im  jur*  ttMorit  or  In  jure  itci^!^^  and  he  enters  Into  a  pe^uifite  of  tho  TiUdn,  he  iLA 

\e  feifed  onlj  ia  jare  ozoris  or  m  jiue  ecclefiae.      Quod  nota«      Bt»  Villeinage,  pk.  41.  tau 

$.  P.  Co.  [3*  'f  baron  feifed  of  a  villein  in  right  of  his  wj/^,  enters  into  the 
I«itt.is4.  b.  purchafe  of  the  villein^  he  fiiall  be  {eifed  of  it  in  right  of  the  feme, 
^°reh»f?be   *"**  '"^^  ***  ^^^  °^  Ti^U     18  £«  3.  29.  b.  Admitted.] 

fiAcr  iiTue  had,  then  the  baron  ibaU  bare  the  per^oifite  to  him  aad  his  heirs,  becanfe  by  the  lmu{ 
l^uA^  i<  iAtided  10  be  tenant  by  the  curtcfj  u  hia  own  right. 

(H)     What  Eftate  the  Lord  (hall  have  in  them. 

[x.  T  rr»39.   If  the  villein  purchafes  land  in  fee  or  fce^ialy  the 
-"^  lord  may  enter  into  the  land,  and  ouft  tlie  villein  and  his 

licir^  fofcvcr.] 
In  khif  cafe       [2«  But  the  Com.  Walfingham,  555. 557.  is  dubious,  if  the  tiI- 
^j^i^^l'*  Icin  purchafes  ejlate^ail^  whether  the  lord  (hall  have  a  fee  dctcr- 
dalnni^^U  niinable,  or  only  for  life  of  the  villeiu.    But  there  it  is  put  by  the 
tt^  the  dj^  one  party,  that  if  the  lord,  after  he  has  entered,  will  manumit  the 

t!^uL'%b  y^^^^^^^  *"^  ^^^'  ^^^  villein  has  iflue  and  dies,  the  ifluc  fhaU  ouft 
puth^rdf  '  the  lord.  Bpt  Drf  &  Stud.  90.  b.  91.  the  lord  (hall  have  the  iih 
#r>^>4r^,  and  \\rt  property  of  the  goods,  and  the  whole' land  and  eftate  for  life, 
^/fim  r  ;ind  of  the  eftate-tail  and  fec-fimple  which  the  villein  had.  And 
reoMtm  ftiU  *  i^  ^^  leiTee  for  life  or  years,  or  executors  of  the  villein,  enter 
b  tte  do.     inp  the  lands  purchafcd  by  tlie  villein  in  fee,  they  (hall  have  fee, 

•"S-Pf  c«.ytt.  117. 4. 

( I )     In  what  Nature. 

p,  TNR.  &  Stud.  90.  The  lord  (hall  not  have  the  land  puTchafed 
^^  jn  lieu  of  the  villein,  bccaufe  he  has  the  villein  contmuf 
%Ily  ;  but  he  (hall  have  it  as  a  profit  conning  by  meatu  tftbe  vilk'tiu 
Perkin's  Sc&.  ^4.  The  lord  (liall  have  the  land  as  a  perquifite,  bf 
reafon  of  another  thing.  Com.  292.  The  villein  is  £ud  to  be  the 
f^Ic  ihzt  fhc  lord  (hail  l^ave  the  |and  purchafed.] 


/ 
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(K)  VUIeln.   What  ASL  will  be  ap  i^/raacLi/matL 

As  in  Law. 

fj.  iF  mj  mtf  marries  afretmarty  by  this  (be  Is  free ;  for  a  Icni  Wfaew  a 

*  cannot  have  trcfpafs  for  taking  her  from  him  at  any  time  "2^5" S« 
^fter  the  marriage.  •  46E.  3.  &]  'Z^^'mar. 

riet  afftt^ 
mant  and  tbe  lord  main  aftnfmtnt  of  tht  manor  19  wthh  his  mef  xcn  rt^trdantt  tnd  the  bari.a  iTietp 
the  feoffee  may  take  her  wiibin  tbe  manor,  as  ic  feems  there.     But  it  is  faid  there,  that  lie  cannot 
take  her  out  of  tht  manor,  unlefs  by  warranty  of  the  feoflbr.     And  {9  ic  feemi  tha(  by  the  manage 
and  licence  ihe  Is  made  in  gro&.     Quxrc.     Br.  Vilienage,  pi.  23.  cites  29  Afl*.  j^.. 

fi.  If  a  nief  marries  a  freeman,  this  (hall  not  be  any  enfran-  Co.t!t!;T36. 

jchifcment  after  tie  death  of  tie  baron.     21  Aff.  25.  Admitted,]        {he^*,hiu*c 

ihall  be  only  during  the  coverture,  unleft  tbe  lord  faimfelf  marrifis  bis  nief,  and  then  fom^  hold  that 
iUe  ihall  be  free  for  ever.  -Ibid*  137.  b.  S.  P. 

[3.  If  my  vilUingoes  into  ancient  demefne^  andjlajs  there  hy  a  year  [,  580  J 
and  a  day^  it  (hall  be  an  cnfranchifement.     39  E.  3.  6.]  *'•  v*^*'"- 

agc,  pL  49. 
cites  S.  C.— — S<  P>     But  the  lord  may  feife  hsm  in  the  ancient  demefne  within  the  year  and  day ;  and 
'  if  after  the  year  and  d^y  the  viliein  ftrays  out  of  the  ancient  demefne,  the  lord  may  lieiie  him  out  of  it 
within  the  year  and  ilie  day.     Br.  Villeinage,  pi.  68.  cites  12  £.  1. 

The,  reafon  of  this  was  in  reJ^eSf  tftbt  ftrvjtf  bs  did  to  tbe  king  i«  phvjing  and  tiUagit  of  tbe  dgm'fse*^ 
and  other  taheurs  of  hujhandryy  for  the  king*i  henefll  And  herewith  agree  old  books,  which  fay,  that 
tbii  immuuity  was  fometime  granted  by  co^unon  coofent  to  the  king  for  his  profit^  and  for  tbe  help  or 
cafe  of  his  villeins*     Co.  Litt.  J  37.  b* 

[4.  The  law  of  Scotland  agrees  with  this.      Skene  Rcgiam  Ma- 
jfiftatcm,  36.  b«  Neif.  17.} 

.    [5.  But  a  villein  may  be  regardant  to  a  manor  which  is  ancient  A-  *'•  vniei». 
■mfne.     39E.3.  6.]  '  'V^tZ' 

that  this  is  no  cnfranchifement,  becaafe  their  lord  is  always  in  podefiiOB* 

« 

6.  Jijifi  againft  2i  feme  file ^  who  pleaded  that  Jhe  is  villein  to 
y*  Nm  and  held  of  him  in  vUleinage,  judgment  of  tne  writ.  The 
plaintiff  replied  that  fie  efpoufed  T.  C  a  freeman  y  pending  the  writf 
&c.  and  therefore  awarded  good.  Br.  Brief,  pi.  45 1  •  cites 
18  Aff  lo. 

7.  If  tenant  in  tail  of  a  manor j  to  which  a  villein  is  regardant^ 
Sfcofitifiues  the  manor y  and  has  iflue  and  dies,  and  the  difcontinuee 
infeoffsthe  villein  of  the  manor  cum  pertinentiis,  tbe  i£ue  in  tailczvi' 
not  enter,  but  is  put  to  his  formcdon  ;  and  if  he  brings  firmedon 
and  recovers  the  manor,  he  may  fcife  the  villein,  and  the  recovery 
of  the  manor  is  no  manumiflion  ^  for  he  cannot  feife  the  villein 
before  that  he  has  recovered  the  manor.  Br^  Villeinage,  pi*  58* 
cites  24  E.  3.  and  Fitzh.  tit..  Uifconjtiny ance,  16. 

8.  If  a  villein  gets  feifin  and  uniiy  of  pcffefTion  of  the  manors  to 
vliich  he  was  regardant^  this  is  an  cnfranchifement  \  aii4  if  he 
be  once  frank*  he  cannot  by  common  intendment  become  villein 
after  5  for  enfranchifetnent  for  asy  houry  hy  lawful  title y  wUfervefue^ 
imf  i  an4  thi§  feeing  vl^a  it  is  by  grant  of  om  t^f^t  ka4  authority  U^ 

enfrancmfe 


•Br.  V3.  enfrancliife  him  ;  but  if  it  is  by  tenant  for  life»  *  tn  txH,  Of  h€ 
42?dtts'^n  y^^^^  ^^  ^  feigniory>  it  will  not  fervc  but  only  d^ria^  tbeir  i|iteve(U» 
x.i.».s.P.  Bn  Villeinage,  pi.  47.  cites  33  H.  6.  13. 

Bat  after  tbe  9*  Two  coparcenersy  and  the  me  inUrmarrUs  nvitb  the  viHatt^ 
dflceafe  of  this  vUUin  and  his  feme  (hall  not  have  nuper  obiit  asainft  die 
^^^^^  other  coparcener  \  for  the  villein  is  not  enfranchifed  by  ttm  inCe^ 
c^  Litt.  marriage,  and  therefore  is  not  able  to  bring  the  a^bon  agamft 
ts6.  h/  ^e  pther  parcener.  Br.  Villeinage,  pU  64.  cke^  Ne'vr  Nat.  Brcft 
foL223. 

(L)    Villein,    What  JSf  of  the  Lord  fhall  be  an  En-r 

franchifemcnt  in  Law. 

« 

Jfthelori  [1*  T^  *^  ^^  ^if^f^  ^^^  viV/fm  dftandhy  deed^  this  is  an  enfinaxH 
Tl^^tf  chifemcnt.     24  E.  3.  32.  Admitted.] 

bUvSiein  of  [2.  So  it  fhall  be,  though  the  feoffment  be  wthout  deed.  Con* 
my  lands      tra  f  24  E.  3.  32.  per  Wilby*] 

or  tcDC- 

vients  by  deed,  or  vtifbout  dtc^f  in  fee.|)inplc,  fec-taj]>  or  tat  term  of  life  or  years,  and  dtSiMtt  if 

iimfti/tM,  this  is  an  enfrancbifemeiit.     Lite.  f.  xo6. 

-f-  Br.  Villdpage,  pi.  $%*  cites  S.  C.  per  Wilby,  that  if  tb«  lord  inftcfn  tbe  viQein  widKipt  «l«c^ 

it  is  no  ynfranthiftmtr^j    But  Aiys  qo«re  inde^  for  Uttlftoo  jq  his  Tenure  qi  Vmrinag  ii  cleailf 

contrary. 

|[  581  ]  .  3«  I^  the  lord  motet  to  his  viUein  am  Mig^ha  rfa  certm/um  oi 
For  wb^  the  monev,  or  gratfts  to  Um  by  bis  dud  an  annmtyy  or  lets  to  Aim  h  Hi 
theliUetn  to  ^^^  '^^'   ^  tenements  for  term  of  yeetrs^  the  IriUeui  is  enuaBi 

have  an  ac-  chlfcdt      Lltt,  t  205. 

rion  againft 

liiBi,  as  for  debt  or  anoa^ty,  ftc.  or  gives  to  the  Ytllein  a  certain  or  ftxed  eilate  in  landsy  teBcmcsb^ 

^  bcreditameotSy  as  a  leafe  for  years,  this  «asositfs  r«  am  infraiukijtwuntf  not  only  dorif^  the  ycan^ 

^ntfir  en/tr ;  and  albeit  the  f*afe  be  made  to  the  viliein  wk^prnt  deei^  yft  it  is  an  ^fTTiirVfiiTTim 

^  ever*    Co*  Utt.  1 37.  b.  (o). 

4.  If  the  lord  makes  to  his  villein  a  leafe  6i  land  or  teneaenls^ 
'  to  hold  at  wiU  of  the  krdy   by  deed  or  mtbout^  this  is  no  enfiran-* 

chifement^  becaufe  he  hath  no  manner  of  certainty  or  furety  of 
bis  eftate^  but  the  lord  may  ouft  him  when  he  will.    Litt«  f.  207* 

5.  \l  lord  s^nd  villein  are,  and  a  man  leafes  to  the  hrdfmr  lifty  mid 
after  grants  the  reverfion  to  the  vUteiH,  and  the  lord  tenant  fir  Rfk 
attorns y  this  is  no  enfranchifement ;  for  he  does  not  give  laof 
thing  to  the  villein,  and  he  cannot  otherwife  cotne  to  ue  rever^ 
fion  than  by  his  proper  attormnent.  fir.  Villeinage,  pl^  75.  cite% 
1 1 H.  7.  13. 

*g  ■■*  ^->  (M)  Villein.  What  will  be  an  EnfirmtihUhiunt  of 
Ji^fL  aViUcin. 

Br.  ViUdn.  [l«  TF  a  writ  be  brought  agtunfl:  lord  and  viUeln  efhhd  purcbafH. 
i^e,  pi.  3.    '      •''  hj  the  villein^  and  in  curia  they  vouch  in  this  mannetj  A^ 
pm  &  C*    hrdfmul  cum  pradsHo  D.  villamfm  ah  omni  htnefiao  Ubertatis  pro* 
^ufo  vocantur  ad  vfarrantum^  he*  tliis  is  nof  an  cmfranchifemcint^ 


OtlWn.  sH 

but  if  he  fuffcr«  the  villein  to  vouch  generally^  k  would  be  other- 
wife,     33  H.  6.  I.  b.]  * 

[1.  In  France  (where  every  lord  may  make  knights)  if  the  hrirf 
the  vilUm  makes  him  a  knight^  this  is  a  manumiffion  ;  but  other- 
wife  it  is  if  another  krd  makes  him  a  knight.  Mafter  Seldcn  Libro 
Titles  of  Honour,  318.  b*] 

[3.  In  the  laws  of  the  Conquetor,  (publiQied  at  leaft  under  his 
name,)^  quis  fervum  fuUm  liherum  velitfacere^  iradat  vicecomiti per 
manum  dextram  in  pleno  comitatu  ^  qtnetum  ilium  clamare  debet  de 
jugo  fervitutis  fust  per  manumijjlonem  &  qftendat  ei  liberas^  portas^  (sT 
vias  tf  tradat  illi  Itiera  arma^fciUcet^  lanceam  isfgladium^  deinde  liber 
homo  efficitur.     Selden's  Titles  of  Honour^  3 27,] 

4,  If  the  lord  gives  to  the  villein  cloaths  or  money  for  bis  ex- 
penccs,  this  is  no  enfranchifement.  Contra  if  he  leajis  land  to 
him  fir  years  i  for  this  is  intereft  in  the  land*  Butfufferance  or  agrees 
ment  that  the  villein  Jhall  takt  ofajlranger^  is  no  en£ranchifemeut« 
£r.  Villeinage,  pi.  75.  cites  1 1  H,  7,  13. 

5.  If  a  lord  manumits  his  villein  cum  tota  Jequela  fua^  this  is  no 
manumiffion  for  the  fons  and  daughters  bom  before  the  manumif- 
fion clearly,  becaufe  they  are  viUeins  in  pofleffion,  ^and  fo  ought 
to  have  fpecial  words  for  them,  notwithilanding  thefe  words  pro- 
ereata  &  procreanda.  Br.  Villeiftage,  pi,  26.  cites  15  H.  7.  14, 
Per  Frowikc,  Vavifor,  and  Haflcet. 

6*  Doubtlefs,  by  the  ancient  common  law,  a  refideneefir  a  year 
find  q  doy  vnthiff  any  free  borough^  made  the  party  free  of  that  bo- 
rough ;  and  though  he  was  a  villein  before,  he  thence  forward  be-  [  j;82  ] 
pmie  a  freeman.  1 1  Mod- 1 89.  in  cafe  of  the  Queen  v.  the  Mayor| 
^c*  of  Herefordt 

(N)     Bringing  of  Aaions.    What  ASlion  brought  Ij 

the  Lord  will  enfranchife. 


judgment.     1 8  E.  4.  6.  b.]  Litt.z27«  b. 

2.  If  a  villein  recovers  debt  or  damages j  and  has  the  body  of  the  dt» 
fendant  in  execution^  and  after  he  who  is  in  execution  purchafes  the 

manor  to  which  the  villeiQ  is  regardant,  the  defendant  upon  this 
matter  may  have  audita  querela^  and  fhall  be  difcharged  out  of 
f^ecution;  and  the  fuit  of  the  audita  querela  is  no  enfranchifementj 
as  it  feems  there^  Br.  yil|einage,  pi.  61.  cites  41 E.  3.  and  Fitzh. 
lit.  Audita  querela,  i8. 

3.  If  I  am  intitled  to  recover  damages  fir  land,  and  the  tenant 
infitfft  my  viUein  and  another^  the  damages  (hall  be  loft  for  the 
moiety  $  and  therefore  I  ought  to  enter  into  the  one  moiety, 
^nd  ihall  have  adlion  of  the  other ;  and  if  he  infeofis  the  villein 
^one,  the  damages  fliall  be  loft ;  for  if  the  lord  impleads  his 
villeiny    he   is   manumitted.      Br.  DaxnageSj    pi.  1^6.    cites 

4'  ^ 


-5«^ 


QiliBtit* 


The  prind-  4  If  the  lord  fttes  againft  kis  villein  a  pr^tclpe  quod  r^ddaly  if  be 
Vtxt^U^  ^^^^^^^  ^^  ^^  *^onfuit  after  appearance^  this  is  a  manumiflioa  ;  for 
for  that 'i»y- that  he  might  lawfully  have'  entered  into  the  land  withoul  fuit. 
tbitfuit  he    Litt.  f.  208.  ^  • 

enables  the 

villein  to  be  aperfon  able  to  reader  bim  the  land  by  emrje  of  law ^  whemM  tbe  lori  withoat  ny  Ibcfa  laft 

might  have  eocired.     Co.  Lite  138.  a. 

5.  So'ii  he  fue  againft  his  villcin  an  zQXon  of  debt j  or  acaxini^ 
or  of  covenant  J  or  of  trefpafs^  or  of  fuch  like,  that  is  an  enfran- 
chifcment ;  for  that  he  might  imprifon  the  villein^  and  take  his 
goods  whhout  fuch  fuit.     Litt.  f.  208. 

6.  But  if  the  lord  fue  his  villein  by  appeal  (ffehny^  ^vhere  he 
nvas  indiHed  of  the  fame  before^  this  (hall  not  enfranchife  the  vilkiiiy 
though  the  matter  of  appeal  be  found  againfi  the  lord  ;  for  that  the 
lord  could  not  have  the  villein  to  be  hanged  without  fuch  fuit. 
Litt.  f.  ao8. 

For  if  the  7,  But  if  the  Villein  were  not  IndiEled  of  the  fame  felony  hefore 
'*"*^fi  ft*'  '^'  appeal  fued  againft  him,  and  afterwards  is  acquitted  of  this  fc- 
diacdof  it*  Jony,  fo  as  he  recover  damages  againfi  his  lord  for  the  falfi  appeal^ 
then  upon  then  the  villein  is  enfranchifcd,  bccaufe  of  the  judgment  of  da- 
***?  'f  ^di'*    "^^S^®  ^^  ^^  given  unto  him  againft  his  lord.     Litt.  f.  208. 

yillein,  the  villein  ihall  recover  damages  againft  the  lard  hj  tbe  ftatnte  of  Weftm.  %.  Qma  maZtx  per 
ZDaiitiami  tcz.  and  conre<2uently  Hiali  be  enfranchifed ;  but  if  the  villein  be  formerijr  inaiiQed  d  t&e 
felonjfy  then  though  the  viilein  be  acquitted  upon  the  appeal,  he  flial)  recover  no  damagei  againft  tiK 
lord  ;  for  whenfoever  the  Ivrd  gitretb  to  the  nfilU'm  ajiift  taufe  rf'et^M,  be  u  enfranchifcd  j  ami  there* 
fote  if  the  lord  kills  bis  'villan,  his  fon  and  beir  pafl  have  an  appeal^  and  thereby  hia  betr  ibaii  be  cp^ 
/ranch)  fed,  bewaufe  the  ofTcace  of  the  lord  gave  to  the  heir  a  juft  caufe  of  a^on  againft  the  Joci. 
Co.  Utc.  139.  b. 

C  583  ]     (N.  2)      What   [Jalon]   againfi    tbe  Lord  by    the 

Villein  [wilt  be  ^u  EnfranchifemeqtJ. 

Br.  Villein-  C^*]  C^*  tF  ^  villein  recovers  damages  in  trefpafs  againft  the  lord 

age,  pi-  44'  ^  for  claiming  him  as  his  villein„  and  the  lord brit^  err0% 

S.  P.  Go.~  ^^^  ^^^  villein  brings  debt  upon  the  judgment^  the  lord  may  anfwcrto 

^Jtciay.  b.  it;  and  it  (hall  not  be  an  enfranchifcmcnt,  bccaufe  it  depcii4i 

upon  the  judgment,  and  fliall  be  reverfed  with  it.     18  £«  4. 6.  b; 

Curia.] 
He  ihali  not  2-  If  lord  is  indebted  to  a  freeman^  who  makes  the  vUlein  his 
be  enfran-  executor  and  dies,  the  villein  fhalP  have  a^ion  of  debt  againft  his 
Sc^*ufcr^of  ^°^^»  ^^  executor.  For  it  is  to  tlie  ufe  of  the  teftator  and  not  to 
this  aaion,  his  own  ufc,  and  the  lord  may  take  the  villeinage  by  proteflation^ 
becaafe  he  and  then  the  pleading  (hall  not  enfranchife  the  villein.  Br.  Vik 
«*iU"'«^    leinage,  pi.  3 1.  cites  Old  Tenures,  fol.  2. 

lattf  to  the  uje  of  tbe  tefiattr,  aod  not  to  hia  own  ufe*     Co.  Litt.  124.  a. 

3.  The  lord  upon  a  writ  of  covenant  brought  by  the  villein  levies  m 
fine  to  his  villein  of  land  which  is  ancient  demefne  :  the  lord  of  whom 
the  land  is  holden  reverfes  the  fine  in  a  writ  of  deceit ;  albe^  tbe  au- 
thority and  jurifdi£lion  of  the  Court  is  difprovedi   aqd  that  the 
.   lord  of  the  villein  (hall  be  reftored  to  the  land  given  by;,  t&c  fine  \ 

ict 


yet  it  la  zn  enftnnchifementj  for  that  he  anfvered  to  the  mk  of 
covenanti  and  the  fine  was  voidable  and  not  void.  And  therefore 
beitig  ooce  en  enfratichifemeht  it  cannot  be  avoided  by  the  revetfing  of 
tiifaie.     Co.  litt.  138.  b. 


(O)     Villein.    Enfranchifement.    Vlhzi  A& judicial 

will  make  it,  • 

ti.  TN  aAion  brought  by  the  villein  againft  the  lord,  if  the  lord 
^  imparles  it  is  an  enfranchifement.     22  E.  4.  36.] 

[a.  If  the  viUtin  of  the  demattdant  be  vouched ^  if  the  demandant 
ebes  not  counterplead  itf  this  will  be  an  enfranchifcinent,  becaufe  the 
procefs  (hall  be  made  between  the  demandant  and  the  voocheei 
and  the  eflbign  lies  againft  him.     48  E.  3.  17.] 

f  3.  In  a£lion  by  the  villein  againft  the  lord,  if  the  villein  em^  Br.  Vlliciaj 
parlesy  and  the  entry  is  by  the  ajfent  of  the  parties ^  this  (hall  be  an  •««»  P*«  «• 
enfranchifement.    9H.6.  67.]       .•  ^'^^•^• 

[4.    But  otherwife  it  is   lif  the  Cotnrt  gives   an  imparlance.  -^  -'—  "W 
9H.6.67.]  sHjIIi^ 

[5,  In  an  a£tion  by  the  villein  againft  the  lord,  if  the  lord  mates  Br.  viilein« 
m  fill  defence  before  he  makes  a  protejlation  of  the  villeinage  y  this  will  *6«t  P**  57* 
be  an  enfranchifement*   though  he  makes  a  proteftaticn  after-  "*"       * 
wards  \  for  this  proteftation  is  void,  when  he  has  admitted  him 
able.     14  H.  6.  i8.} 

[6.  In  a  writ  of  niefty,  if  the  plaintiff  be  by  attorney ^  the  defend-  [  584  ] 
ant  fliall  be  enfranchifed,    for    he    odght    to    be    in   perfon. 
26  E.  3.  76.] 

[7.  In  an  adion  by  the  villein  againft  his  lord,  if  the  lord  makes  ^^  pntcipe 
attorney  againjl  the  plaintiff  before  '^ue  tendered^  this  Jhall  be  an  en^  Sie  teiiai^' 
franchifement^  becaufe  he  Ought  to  be  in  proper  perfon.  26  £.3.  76.  raid  that  tho 
Admitted.]  plaintiff  is 

"  K*  11  * 

[8.  But  if  after  iffue  tendered  upon  the  villeinage  the  lord  makes  re£ardant°to' 
attorney  to  purfue  the  iflUe  tendered,  this  is  not  an  enfranchife-  his  manor 
ment.     26  E.  3.  76. 1  ""^^^  i»^«- 

^     '      -'  mept  if  he 

Aall  be  anfwened ;  and  the  other  faid  that  the  pbintifF  hzt^  made  attorney  againft  him  at  againft  a 
freeoao.  Sed  aoo  allocatur^  bnt  he  mij  plead  tht  piea  well  Br.  Viliein^ge,  pi.  30.  cites 
S9  E.  3.  36. 

9.  If  a  man  be  nonfuited  in  nativo  habendoy  the  villein  by  tKs  is 
not  enfranchifed,  but  contra  of  a  retraxit.  Br.  Villeinage,  pi.  66. 
cites  the  Regifter,  87. 


(P)     Vilkim     At  what  Time  he  ihay  be  feifed. 

[l.  'T^HE  lord  cannot  feife  his  vUlein  in  the  prefrxe  of  the  king.  Br*  Vilfe-n- 
•      ^      27AC:49.]  •        :f^|!c^- 

•-—As  if  the  villein  be  a  pncft  of  the  king^s  chapel,  the  lord  cannot  fclfe  him  in  the  king's  preiience, 
fits  chat  is  a  protection  to  him.     Cu.  Litt.  137.  b. 

a.  Th« 


5^4  GUtttitU 

a.  lilt  lord  camnoC  take  his  villein  pui  ofamtier'jjervue,  miB^ 
m0t  firil  giving  miiet  of  the  vUleinagei  Br.  Villeiiiagey  P^*  >  j«  c>^^^ 
50 E;  3*  ai. 

3.  If  a  villan  be  made  afeadar  Aaplmn^  yet  his  lord  taxj  leife 
him  as  his  villein^  and  feife  his  gcx>dsy  &c«  But  it  (eems  thait 
if  the  villein  /yz/^x  iniQ  rdig»n^  imd  u  profe£kd^  that  the  lord  may 
not  take  nor  feife  him^  becaufe  he  is  dead  m  law.    Litu  £  aoa* 

(  Q^)    Villein  enfinanchifed.    \By\  what  yudgment. 

[l.  TF  vUlein  bringt  qffife  agamfi  the  lordy  n»ho  pleads  vilkinage  m 
^  bintj  and  it  be  found  againfi  Urn,  and  judgment  tbermpOHyli&g 
ihaU  make  him  frank  during  the  continuance  of  the  jadgment* 
40 £.  3*  48.  b.  18  £•  3*  32.] 

[2,  And  fo  his  heir  fhall  be  frank  by  it.  18  £•  3.  32.} 
[3.  If  a  villein  brings  aBion  againft  the  krd^  who  pleads  viUdnage 
in  him^  and  this  is  Jwnd  aiainR  hwi  by  verdi£l,  the  younger  iffrnts 
of  the  villein,  before  born^  jhdUhave  aawmtage  thereof  2s  well  as  his 
heir,  fo  long  a^  the  judgment  continues  \  for  the  plaintiff  is  privy 
to  it|  and  may  have  attaint.    Contra  18  £•  3.  32.3 

1 5^5  ]  (^)    Pleadings,  tcc^ 


ta  in  iffift   I.  tN  adife  the  dfendant  fmd^  that  he  tuas  vtlUin^tT.  F.  and 
teceft^the  ^''^  ^^  tenements  rf^him  in  villeinage,  judgment  of  the  writi 

Ji/adant     2nd  the  writ  was  abated  i  quod  nota*    Bn  Villeinage^  pL  32* 
jMidthatbe  cites  8  Aff.  14* 


•fthe  Urd  o/R.  by  which  he  took  nothing  by  bis  writ*    And  kt  that  }m  £d  ml  fij  that  kt  htU  f 
£■  m  viUoMge*    Br.  VUleiiugey  pU  33.  cites  x  z  Afi*.  it*  *     « 

2*  Trefpafs  of  goods  taken.     The  AzicaAznt  juftified  by  eommamd 

of  his  fftafier  to  ivhom  the  plaintiff  is  villein^  At  fon  tort  dimefne  s  and 
this  //  no  plea  for  the  plainti^  without  anfwering  to  the  vilUne^em 
Br.  De  fon  tort^  &c.  pi.  23.  cites  22  £.  3.  98.  But  that  coiitsa 
it  is  anno  49  E.  3.  2.  tit.  liTuC)  6. 

3.  In  prxcipe  quod  reddat  the  tenant  faid,  that  the  demandant 
is  his  viUein,  regardant  to  his  manor  of  D.  Judgment  if  he  IhaU 
be  anfwered ;  and  the  other  faid  that  the  tenant  had  made  attorney 
againfi  htm,  as  againft  a  freeman ;  &  non  allocatur.  But  he  may 
plead  the  plea  well,  by  which  the  demandant  faid  that  his  grand-^ 
father  was  bayard  and  adventiff:  but  (hall  not  have  both»  by  which 
he  faid  baftard  only.     Br.  Villeinage,  pi.  30.  cites  39  £•  3.  36* 

4.  In  fcire  facias  it  was  faid  per  Belknape,  that  frank  and  ad" 
ventiff  was  a  good  plea  in  ancient  time  where  villeinage  was 
pleaded  \  contra  at  this  day.  But  per  Thorp,  it  is  a  good  plea  at 
this  day'-,  qu?2re  indc.     Br.  Villeinage,  pi.  5.  cites  40  E.3.  17. 

f;.  In  pYdc'ipt  quod  reddat  the  tenant  cannot  fay  that  he  is  m/Zrux 
to  7.  D.  and  holds  of  hint  in  villeinage^  J.  D.  nst  j:amed,  judgment 


•f  tie  nvrit^  by  attornrf  /  for  a  man  cannot  \lvAA  himfclf  td  be  vil« 
kiny  as  thU  plea  fliall  do,  by  attorney;  but  ftiall  have  it  in  pro-^ 
per  perfon,  and  before  the'  view ;  for  he  ha$  notice  before  thd 
view  if  his  perfon  1>e  villein  or  not.  ^  But  he  niay  fay  after  the 
iiew^  that  he  holds  in  villeinage,  &c.  for  it  is  a  fpecial  itontenure^ 
and  be  biay  bold  in  villeinage,  and  his  perfon  frank }  and  this  per 
Fkichden.    Br.  Yilleinage,  pi.  6.  cites  41  £.  3.  16. 

6.  Ina&ife  of  two  acres,  the  defendunty2vM/  that  he  «MJr  ^Skin  ef 
H^S»  and  beld  the  land  of  him  in  vilMitage,  judgment  of  the  WTit4 
tWmtiSriftsedtiat  tenant  eftbejranitenement  the  day  of  the  tvrit  pur« 
chafed,  prift  \  &  non  allocatur ;  for  it  is  not  warranted  by  the 
ftatute^  by  which  he  faid  that  insk  and  of  frank  eftate  the  day 
of  the  writ  purchafed,  and  found  for  the  defendant,  but  that  the 
bird  did  net  meddle  with  this  land*  And  yet,  by  the  opinion  of  the 
whole  G)urt,  the  writ  (hall  abate,  by  which  the  plaintiff  was  non- 
fuited,  and  yet  theJord  was  not  feifed,  nor  made  claim*  Br.  Vi]« 
leinage,  pL  40.  cites  43  Aff.  i. 

7«  In  trefpafs  it  was  pleaded  by  the  defendant,  that  the  plaintiff' it 
his  vtUein^  judgment  if  befhall  he  anfwered.  And  the  plaintiff ^2»/ 
ihe^  his  grandfather  weu  adventiff^  and  bom  at  D,  in  another  county^ 
entd  wasfrank^  and  pleaded  a  fine  levied  by  one  who  was  then  lord 
of  the  manor,  to  which  he  is  claimed  as  regardant,  ax\d  the  ances- 
tor of  the  defendant,  fo  that  he  who  is  adventiff  cannot  jpafs ;  and 
it  was  held  that  thofe  matters  are  double  \  and  after  the  iff ue  was  ta* 
ken^  if  the  anceftor  of  the  plaintiff  was  adventiff  or  not.  And  there  it 
is  faid,  that  it  is  a  good  plea,  where  a  man  if  claimed  as  villein^  to  fay 
that  fucb  a  one  his  aneeflor  was  a  bafiard^  judgment  if  he  fhall  be 
received  to  plead  villeinage  in  him,  &c.     Br.  Villeinage,  pl«  7.  cites 

43^.3.4-  ...  .    .^ 

8*.  In   trefpafs  the   defendant  pleaded  villeinage  in   the  plaintiff y  [  ^t6  ] 

judgment  if  he  ihall  be  anfwered;    and  the  plaintiff  proteflando 

that  he  and  all  bis  blood  are  frank y  and  for  plea  that  he  is  bylardi 

prift.    Br.  Villeinage,  pi.  19.  cites  19  H.  6.  1 1« 

9.  In  trefpafs  of  chattels  taken,  the  defendant  pleaded  villeinage  in 
the  plaintiff,  and  the  plaintiff  y2i/W  that  he  is  a  bafiard,  Markham 
&id,  to  this  he  fhall  not  be  received;  for  efpoufals  took  effect  between 
J.  and  M.  at  D.  which  continued  all  their  lives,  within  which  ef- 
poufals the  plaintiff  was  bom  and  begotten ;  judgment  if  he  fhall 
DC  received  to  fay  that  he  is  a  bafiard.  Newton  faid,  all  may 
fiand  with  truth ;  for  it  may  be  that  the  father  was  beyond  fea  by 
7  years,  and  he  bom  in  the  mean  time,  and  then  all  your  plea 
is  true,  and  yet  he  is  a  baftard.  Markham  faid,  then  we  fay  over 
diat  he  is  mulier ;  &  non  allocatur,  without  faying  and  not  baf- 
tard ;  and  prayed  that  all  be  entered  j  but  mulier,  and  not  bafiard, 
was  entered  only,  and  no  more.  Br.  Villeinage,  pi.  20.  cites 
19  H*  6.  17. 

10-  Villein  fhall  be  intended  always  in  th^  fervicc  of  the  lord, 
^cept  fpecial  matter  be  fhewn  to  tlie  contrary;  per  Newton 
and  feveral;  but  feveral  to  the  contrary,  and  therefore  quxre. 
And  perPortington,  if  a  man  beats  my  villein  who  is  not  aBually  in 
nqferwe^  tjball  have  trefpafs j  quod  M.  nativum  &  fervitiam 

mcum 


isctost  Wbcrav^t,  per  Ijtiod  fcnriilum  fcrvlcntis  mci  per  Ridgnnm 
tconpos  amifi  5  and  recover  damages  for  the  time  that  he  might 
luve  been  in  my  fervice  j  for  I  might  have  called  him  to  my  fer- 
vicc  at  my  pkafure.  And  in  trefpafs  f]ucxl  villanum  &  fcr«rien- 
tem  meiim  cepit,  *  the  ifefmdaHt  niayjjifilfy  liuxfmiich  as  he  'was  -w*- 
grsaa^  dnd  fiit  he  rttained  hm  according  to  the^atute»  But  where 
it  is  quod  viilanun^  &  fcrvientem  meum  in  fcrvitio  meo  exiC- 
tentesn,  there  he  ought  to  anfwer  over  to  the  fcrvice.  Br.  Vil- 
Icliiigei  pi.  24.  cites  ai  H,  6,  30. 32. 

11.  J  a  tr^p^fs  the  dtfendantfUadtd  that  lefore  the  frefpafs^  at  the 
iJifje  cf  the  trefpcfs^  and  after  y  he  afid  hh  feme  *ioere  feljed  of  the  laancr 
injure  uxorh^  to  'which  viamr  the  plaintiff  ^vas  viiiein  regardant,  and 
thefeiiu  and  all  her  ancefl;or.>,  and  all  theft  ivhofe  ejiate  {he  has  in. 
the  fame  manor  Imi^  been  fifed  of  the  f aid  plaintiffs  znA  his  ance& 
tors,  as  villeins  regardant  to  the  fame  manor  time  out  of  mind, 
and  becaufc:  he  did  not  fay  that  they  ate  yet  fcifed  of  the  jnanor,  Uz. 
therefore  ill ;  for  it  may  be  that  they  liave  aliened  the  manor 
after;  quod  Perfey  conccffit.  And  quaere  if  he  (hall  not  f.jy  that 
the  villein  is  yet  villein  alfo ;  for  it  mpy  be  thnt  he  was  villein,  end 
is  now  manumitted.  Quaere ;  or  if  it  fliall  be  intended  till  the 
other  pleads  it;  and  fee  librum  intiationum  thereof.  Er«  Vil- 
leinage, pL  4.  cites  35  H.  (5.  12. 

12.  If  a  Icrd  Icnfcs  ike  wanory  to  which  villeins  are  regardant,  to 
J.S.  for  years f  and  a  vilUin  brings  aclion  againjl  the  U'ffee^  he  may 
plead  the  villeinage  againft  him,  as  the  lord  liinifelf  might  bcfoitf 
tiie  ieafc.  Contra  of  hffee  at  will  of  the  manor,  becaufc  he  has  it 
cn!y  at  will ;  per  Littleton,  ^i^re  of  the  tenant  at  will,  Br. 
Villeinage,  pi.  43.  cites  14  E.  4.  6. 

fD.aS'j.  13.  In  ii'tfyfs  againft  C,  for  tetking  his  horfy  See*   C.  ptecdrtf 

|l.32.p£fch.  flaf  jj^  is  fifed  of  the  manor  of  D,  to  *which  P.  is  a  villein  r^gardav!^ 

BuTLKR  V.  ^^^^  ^'^"^^  ^^  ^^''"^  ^^^  ''^^j  ^C.  have  been  fnfcd  cf  the  plaintiff  and 

Croucit,  his  ancefors.     The  plaintiff  replied  that  he  is  free  ^  &c.  alfque  h^ 

foundTf  e  ^'^'^^  ^^^  defendant,  i^fc.  werefeifed  of  the  ploL-^iff,  ^r.  as  of  vWein 

citi  vcrdia  regardant  i  and  the  iflue  is  found  for  tnc  pUintilF.     And  upon 

that  thf  motion  in  arrcfl  of  judgment,  it  is  ruled  that  the  traveifc  is  well 

rumtiffand  taken;  and  cites  f^y*  283.  accordingly.     And  by  Hubbard,  if 

were  L-iicd  ^  rci-xw  hnth  not  fcifin  of  a  villein  in  grofs  within  6  years,  he  fhal! 

of  the  ma-  be  barred  by  32  i/.  8.  of  limitations  in  nativo  habendo  ;  for  liberty  is 

^\  f  ^-^d  f?^'ourtd;  but  yet  of  a  villein  regardant  the  fjiiln  of  the  •  manc'r 

and  that    *  to  which,  &c.  is  fuflicient  feifin  of  the  villein,     Noy,  27.  Hill. 

llicy  were       j  r  Jac.  C.  B.  Pigg  V.  Calcy. 
leifed  all  the  o  4 

time  of  the  anceftors  of  the  defendant  as  villeins  regardant,  Ut.  till  the  i  H.  7.  Tot  «faet|i«r  fwh 
feifin  of  the  faid  iratK)i  be  fcifin  in  law  of  the  defendant  and  his  afjceftoTs,  fmm  the  faid  1  H.  7.  tK 
the  writ  of  a(T)fe  brought,  they  pr^y  the  advice  of  the  court,  &c.  anJ  if  aijuJg-d  in  law  a  l^ific,  ttM 
they  find  for  the  plaintiff  5  if  othcrwife,  for  the  defendant.     But  this  pcMnt  w^j  not  aJ}dd|$ed.  1    ■ 

Wo.  CO.  pi.  223.  S.  C.  fr^ys  that  3  juflices  were  of  opinion  that  judgment  ought  to  be  given  fa^  the 
JiaintilF,  but  Walfh  e  cootr«  j  but-  for  other  reaions  they  did  not  give  judRmrnt  on  ihi»  m^rtrr. 
And.  14..  pi.  31.  S.  C.  accoraingly,  by  3  jufticcs  againft  i,  tli..t  «  to  the  matter  of  th*  ver- 
diO,  the  plaintiff  (hould  have  judgment  j  for  they  iield  tha  fciOn  of  the  manor  \%  S<u&ii  fot  IIk  ce- 
fenJant,  as  villein  j  but  for  other  rtalons  judgmcu  was  not  gjivtD.  \  Bcndl  sSi^  15a.  ^»  3ky» 
S.  C.  aco.din^ly. 

*[5S7] 

For  more  of  CiflUi'll  in  general,  fee  WiZVil^Zt,  and -other  fropw 

titles. 
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(A)   mifitor. 


I.   TT    S.guardianof  the  hofpkzl  of  K.  brought  TifCifeagaiftfi  tie  Br.  Depofi- 
tj  .  archbijhop  o/rork  and  IV.  P.  and  mikdepiaMt  0/2  tnefuages  ^^'  |*-J?^ 
and  2  acres  of  landy  and  one  of  the  mejfuages  was  "the  hofpital ;  for  accordingly; 
he  could  not  have  plaint  of  chapel^  or  fuch  like,  but  of  a  mcfluagc  ;  s.  c.  cited 
and  the  .bi/hop  by  bailiff  pleaded  nul  tort  ,■  and  the  other/////  that  the  ^'^.^■^"^* 
plaintiff  nvai  gtutrdiahy  and  before  the  writ  brought  was  deprived  by  Trin.  6W; 
the  ordinary  in  his  vifitation^r  default  found  in  him,  and  after  the  *  M,  lii 
archbilhop  who  is  in  patron  made  collation  to  W*  P.  the  defendant,  of  ^.^fc  of" 
the  Ume  hofpital,  and  dcsmanded  judgment  of  the  Mnrit  brought  PuiLLirt 
by  the  name  of  guardian,  where  the  plaintiff  is  deprived,  and  thd  ^' Berry j 
defendant  is  guardian,  judgment,  &c.  and  it  is  fufficient,  without  LfeofExc* 
fhewing  who  is  the  ordinary  that  vifited  \  by  which  the  plaintiff  tcrCoii^e 
Jbenved  that  king  £,  2.  by  his  charter,  isfc  gave  to  him  the  guardian^  in  Oxford,] 
Jbipfor  his  life,  to  hold  as  franktenementy  and  tent  a  writ  to  the  ef-  jjeia  5-  - 
cbeator  to  put  him  infeifiny  who  did  fo  \  and  that  one  of  the  mejfuages  joft.  that 
is  the  hofpitaly  which  is  layfee^  and  the  guardian  pays  his  tithes  to  the  *  ^°"*^8«  «*»• 
parifh'churchy  and  is  taxed  among  lay-people^  and  not  among  clerks  /  ,1,^  \^ 


cor* 


and  the  charter  runs,  that  the  king  had  given  the  guardianihip  of  poration  of 
the  hofpital,  ut  fupra ;  that  the  advowfon  belongs  to  him,  by  rea-  ^^^  fame  na- 
fonpf  the  pofreflion,  the  archbifliopric  of  York  being  void,  and  in  an  hofpital  j 
his  hands.     And  it  was  faid  that  this  thing  cannot  be  fpiritual,  s^nd  they 
unlcfs  by  one  of  thefe  2  ways,  viz.  becaufe  he  has  pofleflion  fpiri-  ^T^  ^^^  . 
tualy or  college  and  covent ;  and  he  has  neither  the  one  nor  the  other;  b a  ggs^s 


and  deprived  without  authority,  the  aflife  lies.     And  aftet  it  was  ^ofp'taJ,  )m 
faid  that  the  ordinary  had  no  buGnefs  to  meddle  with  this,  which  ^nlJcM^^* 
may  pa/s  by  a  gift  of  the  lay  patron ,  without  in/litution  and  induffion.  or  deprive. 
Per  Herle,  it  is  true  if  it  had  been  by  name  of  a  meffuage  and  land^  ^P''"  s^od 
but  now  it  is  given  by  name  *  of  guardian  of  an  hofpital^  where  by  cpm-  ^^,^1^  .^  ^ut 
mon  intendment  an  hofpital  is  vifitable  ;  and  G.  Scrope  accord-  if  he  de'pnve 
ingly,  and  after  by  confent  the  affife  was  awarded  at  large.     And  ^^^  withoat 
per  Shard,  hofpitals  are  things  amortized  and  named  acc^nnding  to  the  \^^^  byco* 
manner  of  their  foundation  s  fome  to  be  vifited  by  the  patron,  as  of  lour  thereof 
a  lay  perfon,  and  fome  by  the  ordinary ;  and  there  are  feveral  hof-  *^^  maftet 
pitals  which  are  vifitable  by  lay  perfons  who  are  their  patrons.  Br.  he  AaU^lvt 

Affife,  pi.  138.  cites  8  AiT.  29  &  31.  an  aiiife, 

becaufe  the 
common  law  will  not  permit  any  perfen  grieved  to  be  wkhoutf  remedy.  And  though  the  founder 
had  an  abfolute  power  over  his  foundation,  yet  he  coutd  jx>c  exclude  the  "jTarlfdiflion  cif  the  com* 
snon  law,  00  more  tbap  if  a  man  fliould  devlfe  lands  between  A*  and  B*  9nd  hi»  intent  was,  thac 
if  any  difimnce  ihould  tfife  between  them  about  the  landa,  it  ftoold  be  determined  by  J.  N.  without 
procefa,  this  appointmeac  would  be  Tiin.  and  the  party  eritvcd  might  kiTC  his  remedy  by  the  law. 
Vol.  XXI.  T  i  Befidii^ 


588  ©mtor. 

BefideSy  that  the  Uw  will  not  allo^v  tny  cuftom,  which  in  any  manner  tn:iy  tend  to  the  Airport  of  ir« 
hltnry  power,  according  to  Lite.  f.  212.  Ca  Litt.  141.  and  for  this  reafon  will  noc  permit  the  vUt- 
tor  to  be  without  controul.  And  for  thefe  reasons  they  were  of  opinion,  that  they  had  here  jarlfiSc* 
lAon  (the  whoie  matter  being  found  fpccially)  to  examine  and  corre^  the  erroneous  proceedings  (if  they 
were  foch)  of  the  vifitor.  But  they  agreed,  that  if  the  ordinary  deprive  a  nafter  who  is  cccicfia^icd, 
without  juft  caufe,  he  /hall  not  have  an  affife,  becaufe  he  hath  other  remedy  by  appeai ;  asd  citei 
S  Aff*  29*  31*  13  ^ep.  70.  D.  209.  Covin £Y*s  cafe,  D.  273.  And  Holt  Ch.  J.  agreed  that  »  coi. 
lege  and  hofpital  are  of  the  fame  nature;  bat  as  to  the  objedion  that  the  ma(ter  may  maintain  ai 
aiSle,  be  (aid  he  could  not,  becaufe  he  is  not  fole  feifed.  And  fo  he  faid  viras  Haie^s  opinioo  ofiea 
heretofore^  and  therefore  he  denied  the  opinion  in  Coveney^s  cafe,  and  Bagge's  case,  to  be  2a««  ai 
Kale  Ch.  J.  had  often  done  befcwe;  bcfides,  that  thofe  cafes  are  grounded  upon  an  error  j  /or  they 
rely  upon  the  8  AfT.  29^  30.  for  warranting  that  opinion,  whereas  in  truth  the  8  Afl".  dees  not  war- 
xant  any  fuch  opinion.— —4  Mod.  116.  and  124.  in  the  S.C.  of  Philips  v.  Bury,  the  cale  of 
SAfi*.  it  cited  by  the  name  of  Shirax^s  cafe)  and  HoliCh.  J.  gives  for  reafon  why  that  cafe 
of  Shirax  is  not  applicable  to  the  prefent  is,  becaufe  he  haying  a  donative,  and  being  deprived  by 
the  archbifliop  of  York  as  ordinary  and  vifitor,  and  another  being  collated,  the  ^ucftioa  was, 
who  was  vifitor  ?  And  it  appeared  ^plainly  it  could  not  be  the  archbiihop,-  becaufe  the  matter  wv 
not  fpiritual  j  that  it  was  in  the  cafe  of  a  lay  hofpital  which  had  no  fpiritual  pofleifioa  j  it  was  ad- 
tber  college  nor  convent,  and  therefore  the  allife  was  hdd  good,  which  pcoves  nothing  in  the  cafe 
of  a  fpiritual  corporation ;  for  if  the  deprivation  had  been  by  a  proper  vifitor  Hod  one  who  had  a 
lawful  jurifdi£tioo>  his  featence  would  have  been  finals  and  no  affife  could  have  beep  broi^gfat  t» 
cxtmine  it* 

2.  If  an  archbt/hop  be  conftant  vifitor^  he  may  rifit  and  compro- 

mife  things  done  in  his  pred^cejfor^s  time.     Per  Pembcrton  Ch*  J. 

7.  Show.  171.  pi.  163.  Mich.  33  Car.  2.  B.  R.  in  cafe  of  the  King 

T.  Alfop. 

He  has  the       3.  If  thcTC  bc  a  vifitor,  B.  jR.  lias  no  jurifdiBion ;  for  he  it 

llS^tteT'  ^^^  ^  Jl^i^  ^H^  h  themfelves.     2  Show.  1 70.  The  King  v.  AI- 

can  be  no    fop*    rer  Dolfacn  J.  faid  to  be  fo  refoived  in  Dr.  Roberts's  ca^ 

^jfeti  from  per  Hale  Ch.  J. 

filmy  and       * 

tt  is  almoft  an  arbitrary  power ;  per  Pembcrton  Ch.  J.  Ibid.  Jpptal  lies  firom  •  deprivadoa  fay 

•  Tifitor  as  ordinary t  but  not  at  patron.    Park  Cafety  46.  in  cafe  of  Philips  v.  Bury. 

4.  The  vifitor  (hall  determine  all  that  relates  toperfons  that  areef 
the  foundation^   but  he  has  no  power  before  a  perfon  is  made  a 
member  ;  per  Holt  Ch.  J.  Cumb.  238.  5  W.  &  M.  in  B.  R.  The 
King  V.  PreCdent,  &c.  of  St.  John's  College,  Oxon. 
•The  cafe         j,  Wherc  a  founder  of  an  eleemofynary  foundation  appoints  a 
ti  Bury!^     vifitor,  and  Hnuts  his  jurifdiBion  by  rules  and  ftatutes,  if  the  vifi- 
tor in  2ctvffentence  exceeds  thofe  rules,   an  aElion  lies  agaififi  him, 
.    But  otherwife  where  he  miftakes  in  a  tiling  within  his  power, 
though  in  this  cafe  there  be  not  any  appeal  over ;  per  Powell  juft. 
2  Lutw*  1566.  in  the  cafe  oi  Gwynn  v.  Poole,  fays  this  was  agreed 
not  only  by  the  3  other  juftices,  but  alfo  by  the  Ch.  J.  in  the  cafe 
of  *  Exeter  College. 

6-  Wh^re  the  poor  (who  are  to  have  the  charity)  are  Mt  incorpo^ 
ratedt  but  trufleesy  according  to  the  cafe  in  10  Co.  there  is  no  vifita- 
torial  power,  becaufe  the  intereft  of  the  revenue  is  not  vefted  m 
them  J  but  where  they^  who  arut^  enjoy  the  benefit  of  the  charity, 
are  incorporated^  there,  to  prevent  aU  per\'erting  of  the  charity, 
there  is  by  law  a  vifiiatorial  power  s  and  it  being  a  creature  of  tie 
£589  '^foundet^s  own,  it  is  all  the  reafon  in  the  world  that  he  and  his 
heirs  Jhould  have  that  power ^  unlefs  they  devolve  it  clfewheic. 
Skin.  484.  Trin.  6  W.  &  M.  in  B.  R.  -p^r  Holt  Ch.  J.  in  cafe  of 
tlttlips  arid  Bury.  *   - 

.    .  •       *    ♦  1*  The 


7^  The  Common  law  takes  no  notice  of  vifitort,  but  they  were  O.  Equ. 
introduced  by  the  canon  law.     Refolyed  by  3  judges.     But  Holt  ^^'iJ^;^ 
Ch.  J.  held  that  vifitation  was  not  introduced  by  the  canon  lawy  o^er  to  us 
but  of  neceflity  was  created  by  the  common  law.     Ld.  Raym*  ftwn  the 
Rep.  78.  Trill.  (J  W.  &  M.  in  B.  H-  in  cafe  of  PhiUips  v.  Berry.     ^^^^^"^^ 

Vtt  Ld.  Ch.  Baron  Gilbert.    Hill,  is  Geo.  i.  in  cafe  of  Birmingham  SchooL 

8.  Where  the  king  isfoundery  his  majefty  atld  his  fucceflbrs  afe  G.  Eqo. 
Tifitors }  but  where  ^  private  perfon  is  founder)  there  fuch  private  5*^.  byie 
perfon  and  his  heirs  are,  by  implication  of  law,  vifitors.    Per  Ld.  uqk  of  the 
C.  King,  aflifted  by  Ld.  Ch.  J.  Eyre,   and  Ld.  Ch.  B.  Gilbert,  cafe  of  Bir- 
a  Wms.'s  Rep.  326.  pi.  93.  HiU.  1 725.  Eden  v.  Fofter.  ^^^  ^ 

Sel.  Chan.  Cafes  in  Lord  King's  Time,  36.  S.  C« 

9.  Bid  though  this  vifitatorial  power  did  refult  to  the  founder 
and  his  heirs,  yet  xht  founder  might  veft  or  fubftitute  fuch  vijitato* 
rial  right  in  any  dher  perfon  or  his  heirs*  2  Wms.'s  Rep.  326.  Eden 
V.  Fofter. 

10.  But  they  conceived  it  to  be  unreafonable  and  of  mifchievous  where  go- 
confiquence,  that  where  governors  are  appointed,  thefe,   by  coil-  ^[J?^*  ^ 
ftru£tion  of  law,  without  any  more,  fhould  he  vi/stors^^  and  ihould  jaU  not  to  h 
have  an  abfolute  power,  and  remain  exempt  from  being  viftted  them^^  accwntahltf 
felves.     2  Wms.'s  Rep.  326.  Eden  v.  Fofter.  j^^J^  ^ 

Mobere  they  bavt  the  power  of  govemmetit  ottfy,  and  not  where  they  havt  the  Ifj^l  efiate^  and  are  in- 
trufted  with  the  receipts  of  the  rents  and  profits,  which  woald  be  of  moft  pernicious  confluence ;  and 
fuch  priTtlege  might  of  itfelf  be  a  temptation  to  a  breach  of  truft ;  per  Lord  C.  King,  affiitsd  bf 
Lord  Ch.  J.  Eyre,  and  Lord  Cb»  B.  Gilbert.    %  Wms/s  Rep.  326,  327.  Edenv.  Fofter. 

1 1.  And  that  (in  the  principal  cafe,  where  king  E.  6.  founded  O.  Equ.   ' 
a  fchool,  and  by  letters  patents  appointed  pei^etual  governors  ^5?v'78- 
thereof,  enabling  them  to  make  laws  and  ordinances  fdr  the  bet-  hamSdfoors 
tcr  government  of  the  faid  fchool,   but  no  exprefs  vifitor  ap-  cafe,  with 
pointed,  and  the  legal  eftate  of  the  endowment  was  vcfted  in  *^*t?!^^"j 
thefe  governors)  the  word  governor  did  not  of  itfelf  imply  vifitor  $  and  ch.B.  Gil- 
to  make  fuch  conftrudion  againft  the  common  and  natural  mean-*  hert,  aiBft. 
ing  of  it,  and  when  fuch  ftrained  conftru£tion  could  not  be  for  f°rVciu^ 

the  benefit,  but  rather  to  the  great  prejudice  of  the  charity ^  would  be  sellor I 

very  unreafonable,  and  would  be  making  the  king's  charter  ope-  Seka  Cafes 
rate  to  a  double  intent,  which  ought  not  to  be.  Ibid.  324. 326.  LoS^KJM'i 
Eden  V.  Fofter.  Time,  36. 

12.  Power  given  to  commiffioners  or  governors  of  charities, 
t9  make  by-laws^  mufl  be  intended  for  the  better  regulating  and  pn* 
ferving  the  charities  given^  and  not  for  the  overturning  of  them  } 
and  if  the  commiffion  (or  letters  patents  conftituting  Acta  gover- 
nors) give  any  larger  power^  they  would  be  void  only  pro  tanto. 
And  notwithftanding  fuch  power  as  above,  fuch  fchools  Or  clia- 
rtties  lAay  be  vifited.  Per  Lord  C.  King,  aflifted  by  Lord  Ch.  J^ 
Eyre,  and  Lord  Ch.  B.  Gilbert.  zWms/s  Rep.  327.  Eden  v« 
Fofter. 

For  more  of  (EfCtOt  in  general,  fee  9^antiamu0,  (B)^  |^rKO« 
^^li%Z}  (C.  f)|  (D.  f),  &c.  and  other  proper  titles. 
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Una  f  eauem,  (jc. 


(A)     One  and  the  fame  Per/on  or  Place. 

I.  *!  N  precipe  quod  reddat,  if  the  tenant  prays  aid  of  him  in  the  rt* 
\    verfion  who  comes  in  perfon  ready  tojoin^  it  is  a  good  tjfue  for 

the  tenant  to  fay  that  he  who  offers  is  net  the  fame  perfon.     Br* 

Iflues  Joincs,  pi.  78.  cites  7H.  6.  45. 
Contf  if  it         2.  Trcfpafs  of  entering  into  his  houfe  and  breaking  his  cUfe'^in  D. 
had  been  m  t^c  defendant  faid  that  the  place  called  the  houfe  and  clcfe^  is  one  and 
r^ddt^     the  fame  place  J  and  not  diverfe ;  judgment  of  the  writi  and  no  plea 
note  the       to  the  writ  by  award  ;  for  he  may  fay  not  guilty  to  the  oncy  andjuf 

tine  cafe  the  thiRg  duJl  be  lecovered  j  contra  in  the  other.     Br.  Ibid. 

•  Orif .  in  2'  Scire  facias  againjl  me^  and  another  of  the  fame  name  appears^ 
Bo  kli^'  ^^^  plaintiff  may  fay  that  he  is  not  the  fame  perfon^  and  the  other 
,  (porceo  que  Jhtill  not  have  traverfe  to  it ^  for  he  has  advantage  thereof ;  *  for  this  is 
ii  eft  dif-  a  difcharge  to'me  in  this  aftion  \  per  Danby,  &c.  Br.  Mifnomcr, 
tT^.:^   pi.  56.  cites  8  E.  4.  18. 

adion,  &c.)  4-  In  trefpafs  of  goods  the  defendant  intitled  himfelf  by  gift  of  J*  &m 
and  gave  colour  to  the  plaintiff y  and  the  plaintiff  faid  that  jf.  S.  and 
the  plaintiff  was  one  and  the  fame  perfon ,  and  not  diverfe  ;  and  to  the 
plea  pleaded  by  the  manner,  &c.  [nul  ley,  &c.J  and  a- good  repli- 
cation ;  for  itjhnds  with  the  bar  ;  cjuod  nola  ;  and  therefore  the 
defendant  may  take  thereof  iffue.  13r.  Replication,  pi.  52.  (bis) 
cites  13  E.  4*  7. 

5.  Trefpafs  by  dean  arid  chapter,  if  the  defendant  pleads  leafe  of 

the  dean  by  a  firange  name  and  gives  colour,  the  plaintiff  may  fay 

that  this  fir  anger  and  the  dean  are  one  and  the  fame  perfon  s  and  con^ 

elude  with  demurrer j    and  good,     Br.  Replication,    pi.  55.    cites 

21  £.  4. 

Contra  if  he       5.  If  Jn  pracipe  qUod  reddat  of  the  manor  tf  B,  &c.  the  tenant 

oi^recovery*  P^^^  ofiney  recovery,  &c.  of  the  manor  of  O.  he  ought  to  aver  thid 

tftbt  afore-  the  one  manor  and  the  other  are  one  and  the  fame  manor.     Br.  Plead- 

Jaid  manor      ing^^  p],  143.  citCS  33H»  8. 

this  word  aforefaid  it  in  effeB  an  averm:nt  that  it  ii  all  cne.    Ibid. 

Godfl>.  III.  7-  Debt  againjl  G.  the  defendant  and  his  wife  executrix  of  W.  late 
pi.  18.S.C.  of  London,  taylor  ;  the  defendants  plead  a  recovery  againfl  tl&em  by 

Vn^t^th^  /•  *•  h  ^**  "^'^^  ^f  ^-  ^''^  ^'^'^-  ^'^  '^if^  executrix  ofW.  of  Len^ 
ihali  not  be  don,  barber-furgeon  /  and  that  ultra  the  fum  recovered  they  had  no- 
intended  the  thing,  &c.  and  upon  tliis  it  was  demurred,  s^nd  adjudged  jio  good 

ame  perfon,  ^j^ 
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?ilea,  becaufe  they' took  no  averment  that  W.  taylor  and  W.  barber^  but  rather 
iiTgeon  were  tfte  fame  perfon.     Cro,  E.  127.  pi.  2.  Hill.  31  Eliz.  thcconuary. 
B.  R.  Hooper  v.  Gomerfal. 

8.  In  debt,  the  defendant //(?^rf<?rf  ut/awry  in  tie  plaintiff  at  tit 
ftiit  of  B,  in  Lofidon  ;  the  plaintiff  replied^  that  be  ivas  of  the  parijb 
of  p.  and  that  there  ivas  another  of  the  fame  name  in  the  fame  city  and 
farifhy  lubo  was  outlawed  at  the  fait  of  B.  abfque  hoc  that  he  was 
outlawed  at  hisfuit.  Exception  was  taken  to  this  traverfe,  becaufe  he  C  591  ] 
did  not  fay  ahfque  hoc  that  he  was  eadem  perfona ;  but  it  was  an- 
fwered,  that  where  a  man  is  outlawed  upon  mefne  procefs,  and 
never  appears,  there  the  traverfe  ought  to  be  quod  eft  eadem  per- 
fona  \  but  if  once  he  appears ^  and  is  outlawed  after  judgmenty  there 
the  Court  had  taken  notice  of  him ;  and  it  is  lufHcient  to  fay  that 
he  was  outlawed.  But  it  might  be  otherwife  if  the  defendant  bad 
exprefsly  faid  in  bar  that  Z).  the  plaintiff  was  outlawed^  and  that  he  it 
eadem  perfona^  there  the  plamti£F  (hall  fay  abfque  hoc  that  he  is 
eadem  perfona.  Whereupon  Lea,  Haughton,  and  Chamberlain  dif- 
allowed  the  exception,  and  held  the  traverfe  good.  Palm.  288* 
Trin,  19  Jac*  B.  R.  Downes  v,  Patts. 

For  fjiore  of  Pna  %  caHetlt,  ft*   in  general,  fee  a^ffnofmer, 

and  other  proper  titles. 


■,r" 


?anc^ta<nt?« 


In  Grants^  is?c. 

f .     Ik    Gift  to  A.  or  A  is  void  for  the  uncertainty^     Godb.  93.  4Le.  5^. 

/^  pi.  104.  in  cafe  of  Leeds  v.  Crompton.  S.c.  cit« 

1 1H.7. 1 )• 

— .»  And.  103.  cites  la  H.  7.  J3«— So  to  o^e  oftbt  cbildrem  •f  J.  S.  he  having  four*     a  Aa^.  103, 
cittt  7  £•  4.  29. 

2.  There  is  a  difference  where  a  thing  is  uncertain  to  which  a 
eertainty  Itaddedy  and  where  it  is  certain  in  itfelf.  See  PI,  C.  191.  b. 
in  cafe  of  Wrotcfley  v.  Adams,  and  Ibid.  395,  a.  in  cafe  of  the 
Earl  of  Leicefter  v.  Haydon. 

3.  Warranty  to  2  iff  haredibuSy  and  appoints  not  the  heirs  of  the 
one  or  the  other  or  both  of  themj  it  is  void,  2  And.  103,  and 
Ijbid.  141, 142.  cites  21  H.  6. 

4.  If  debtor  gives  to  the  creditor  a  borfe  or  any  other  thing  in 
fatisfaEHm  of  part  of  his  dehtj  this  fliall  be  bar  for  no  part  for  tho 

^p^ert^^nty,    4  Rep.  3.  m  Vernon's  cafe. 
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D.9i,«.  pi.  5-  A  confra£i  to  fell  as  many  trees  as  can  reafonablj  be  Jparti 
10.  Mich,  ig  void.  Cro,  J.  262.  pi.  26.  in  cafe  of  Rogers  v.  Head,- cites 
Iferf'"     I  M.  Dyer. 

MetrynTt  Ly4»»  a  And.  I4i.  pL  82.  citet  S.  C.  that  it  is  void. 

6.  Many  things  that  are  uncertain  in  themfelves  being  reduced 
to  certainty  by  fuch  means  as  either  the  law  appoints  or  the  party 
himfelf  affigns,  may  take  effcfl ;  perHobart  Ch.  J.  See  Hob.  174. 
in*cafe  ofStukely  V.  Butler. 

7.  An  uncertainty  in  ajfum^tts<^  obligations^  feoffments  wtb  nvar^ 
tanty^  covenants j  iifc.  may  be  reduced  to  a  certainty  by  the  prece* 
dent  communication  and  agreementy  both  in  refpeS  of  the  time^  cC- 

E  59^  ]  ^^^^>  ^h^"g»  ^n^  perfon.  See  Lat.  272.  I^iarp's  cafe^  Mich.  3  Car. 
where  inftances  are  given  of  each. 

8.  Habendum  in  a  grant,  though  void  In  law  for  uncertainty, 
yet  may  be  good  in  equity^  and  will  be  decreed.  See  Chan.  Rep.  8. 
4  Car.  Comwallis's  caie. 

9.  It  is  ill  in  criminal  charges.  See  8  Mod.  328.  330.  Mich* 
II  Geo.  i«  The  King  v.  Brereton. 

As  to  Uncertainty  in  pleadings,  fee  tit.  Cnrtaf  Iltp,  and  other  ti- 
tles of  pleadings*  And  for  more  of  WXtZttsAflt^  ^  g^i^^i^^ 
fee  Conlllt(DnS(|  iiTit9^  (Crant9,  and  other  proper  titles* 


7^nr^tx-&\^tti% 


(A)     Matters  relating  to  Under-Sberif. 

Under-  j .  AN  under-flieriff  was  before  the  conqueft.  Brownl.  6±^  in  caft 
Knli:        A     of  Norton  y.Symm,. 

life ;  per  Hobart  Ch.  J*  Hob*  t).  pi.  %^.  in  cafe  of  Norton  v.  Siminc.--—- 1«  antieBt  6aie  be  mt 
talkd  StneJeballMi  Vuitomtih  becaufe  he  exercifed  the  office  of  the  fheriiF  himfielf.  9  Rep.  48.  b.  m 
die  Eakl  of  SHixw8BtitY*t  cafe,  eites  IngulpVs  Hiftory,  46).  Inter  Coofuetadinct  Scac^i.  And 
9  Rept  49.  b.  in  S.  C.  fays*  that  in  the  ilatute  of  Weilm*  2.  cap.  39.  he  ii  caUed  SuMncmm^  aad 
in  the  II  H.  7«  cip.  15.  he  is  called  Sbire-Clerk^ 

Bat  the  fta-  2.  I  jK  5.  4.  enaf^s.  That  they  vfho  have  been  Jhertffs  hailifs 
tttte  6  H.  8.  Jor  one  year^  Jball  not  bear  thaf  office  by  3  years  next  following^  except 
Tii^ihA    injberiffwicks  inheritable. 

tht  Jbvrff  mti  dl  otbtr  cffictr*  offitriffi  may  ctntmui  and  eXfcuit  ibur  tgictt  withm  the  eotiriy  §fth€ 
tnon  pfBrifloli  frm  year  to  ytar,  in  fuch  fort  ai  the  fikt  do  in  ffOodw,  wi/^  ain  firftitMrt,  »rt, 
Wi$lfi49ding  tb9fi09tn  ojt^  Ed,  3.  9.  $tid  23  ^.  6.  8.  - 


>No  under-jheriff^  Jheriff^s  clerl^  receiver^  or  JbertJTs  hailrffy  Jball  Onamodoa 
he  attorney  in  am  of  the  king^s  courts,  fo  long  as  he  bears  Juch  office  ^^  "*.  '•" 
tinder  the  Jheriff,  -     {^.fHiie 

for  a^ing  as  under-ibcriiT  of  Huntington  (hire,  and  alfo  at  the  fame  time  acting  as  an  «ttoroeyy  cen« 
trary  to  the  flatute  i  H.  5*  cap.  4.  a  rule  was  nude  to  (hew  caufe.  a  Barnard.  Rep.  in.  B.  R.  29^* 
Trin.  6  Geo.  1.  Anon. 

3.  When  a  writ  is  direfted  to  the  fhcrifF,  (as  a  writ  on  the  fta- 
tute  of  Northampton  to  remove  a  force)  by  the  name  of  his  office^ 
and  not  by  a  particular  name,  nor  doth  exprefsly  command  him 
to  do  it  in  perfon,  the  under-fheriff  may  do  it ;  for  it  is  a  writ 
grounded  on  the  ftatute^  and  not  a  cotnmijfion  \  for  then  it  had 
been  otherwife.  Cro.  E.  294.  pi.  9.  Hill.  35  Eliz.  B.  R.  Levett 
V.  Farrar. 

4.  Under-ftieriff  may  do  all  minifterial  things  which  the  flieriff  Refolted 
may  do,  but  not  judicial.    Brownl.  64.  Norton  v.  Symms.  makinehi 

under-flierlff  did  implicitiy  give  him  power  to  execute  all  the  ordinary  offices  of  the  Aeriflf  himicify 
which  might  be  trvn'^ferrrd  by  the  law,  as  ferving  of  pruccfs  and  executions,  &c«  But  he  coaid  not 
deal  in  a  ^orit  of  rediff'eijifif  bccaufe  in  that  the  iherifF  is  a  judge  j  nor  in  that  cafe  of  the  writ  of 
*  loafttf  where  the  Ihcrifi'  is  commanded  to  go  to  the  place  wafted  j  bccaufe  it  is  perfooal  to  the  iheriff 
himielf.     Hob.  13.  pi.  25.  S.  C. 

•C593] 

5.  If  a  fherifF  binds  his  under-flierifF  not  to  return  ven,  facia/sy 
or  to  intermeddle  with  executions  till  the  fieriff  he  acquainted  with 
it,  it  is  againft  law,  and  ill ;  per  tot.  Cur.  Brownl.  64.  Norton 
V.  Symms. 

6.  Bond  by  under-fherifF  not  to  meddle  with  executions  be-  Codb.  ux. 
yond  fuch  a  fum,  is  void.  Brownl.  65.  Trin.  7  Jac.  Norton  v.  s.  c — »- 
Goldfmith.  %%°;^ 

468.  in  cafe  of  Parker  v.  FCett.-*—— -Brownl.  63.  Pafch.  ix  Jtc.  Norton  ▼.  Sinims»  S.  P.> 


Hob.  II,  pi.  25.  S.  C.  accordingly. Mo,  856.  pi.  175.  S.  C  accordingly.— S.  P.  agreed  by 

Anderfon  and  Waimiley,  in  cafe  of  Boucher  v.  Wifeman.     Noy,  51. Cro.  £.  446.  pi.  i.  Mich. 

37  &  38  Eliz.  S.  C.  accordingly.— —Het.  1 57.  Mich.  5  Car.  S.  C.  cited  in  Fox's  cal'e,  by  Ld.  Keeper 
in  the  Star-chamber,  and  agreed  by  Richardfon  to  be  good  law. 

7.  It  was  refolved,  that  the  fherifF  may  grant  his  under-fherifl^ 
wick  to  hold  at  the  Jberiff^s  will  only ;  for  it  was  in  his  choice  to 
make  or  not  to  make  an  under-flieriff,  but  [or]  to  exercife  it  him- 
felf;  that  an  under-flierifF  is  in  effie^  but  the  Jberijps  deputy,  and 
therefore,  according  to  the  nature  of  a  deputation,  muft  be  re- 
moveable  as  an  attorney  is ;  fo  as  if  the  ffaeriff  (hould  make  him 
irrevocable,  yet  he  may  revoke  him.  There  is  neither  common 
law  nor  ftatute  law  that  makes  him  immoveable.  He  is  but  in 
the  nature  of  a  general  bailiff  errant  to  the  iheriflF,  and  to  the  whole 
(hire,  as  others  are  over  the  hundred.  His  oath  appointed  by  the 
ftatute  27  Eliz.  is,  that  he  (hall  bear  himfelf  well,  for  fo  long  as 
he  fhall  ccntinue  in  the  office.  It  is  neceflary  both  for  the  pub« 
lie  fervice,  and  for  the  indemnity  of  the  iherifF,  that  he  be  re» 
moveable  by  the  iherifH  Hob.  13.  pU  25.  Sir  Daniel  Norton  v. 
Simmes. 

8.  If  a  return  made  by  the  under-fheriff  be  denied  it  fhall  be     * 
tried  by  the  under-flieriff,  and  the  fberiff  cannot  difavow  k,  if  he 
confefs  him  to  be  his  under-flierifF.    9  Rep.  3X,  b.  in  die  Abbot 
cf  Strata  Marcella's  cafei  cites  10  H.  4.  7,  U 
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•  ic  ihoul4  9.  A  writ  is  dire£led  to  the  (IierifF,  and  the  ander-(heri£r  maket 
beL.  5E.  ^  falfe  return^  the  {hcriiT  {hall  be  amerced^  and  not  the  under- 
^  ^'  iheriff;  for  the  law  doth  not  take  notice  of  him,     Arg.  Godb. 

^89.  cites  L..  5  E.  *  45. 

10.  The  under-fherifF  ought  always  to  have  bis  deputy  to  be  at* 
tendant  in  courts  to  receive  and  txecute  their  commands^  and  to  ao 
count  to  the  court  of  bufinefTes  which  may  fall  out  concerning 
the  fhcrifF  and  his  office ;  and  he  ought  to  file  a  warrant  of  attor^ 
fiey  for  his  high-Jheriff  in  every  one  of  the  courts  at  Wefiminfier-J^ali^ 
by  an  attorney  of  each  court ;  otherwife  an  a£tion  upon  the  fta- 
tute  lies  againft  his  high-flierifF for  fuch  negledb.  2  L.  P.  R.  51 1. 
tit.  Sheriff,  cites  Hill.  22  Car.  B.  R. 

11.  Under-fherifF  gave  bond  to  high-Jheriff  "wixiiovX  condition, 
but  intentionally  for  performance  of  covenants  to  fave  the  high- 
IherifF  harmlefs  from  efcapes,  and  to  pay  the  highfheriff  out  of  the 
profits  of  the  office  400/.  It  was  infifted  for  the  plaintiff,  that  the 
bond  was  void  by  the  (latute  againft  fanning  the  office.  And  for 
the  defendant,  that  it  was  the  plain tiiPs  own  agreement  to  pay 
it  out  of  the  profits,  and  tlie  under-iherifF  was  but  his  fubftitute  ^ 
for  if  the  profits  did  not  extend  to  400].  he  was  not  to  pay  fo 
much,  but  to  be  accountable ;  and  if  they  amounted  to  morct 
the  defendant  had  no  power  to  call  him  to  account  for  more  than 
the  400 1.  only.  Befides,  the  ftatute  was  not  penal,  nor  infli£led 
any  foirfeiture  or  other  punifhmcnt  on  the  flierifF,  if  he  \iiA  farmed 
the  office.  Finch  C.  was  of  opinion  feemingly,  that  the  400L 
ought  to  be  paid ;  but  referred  it  to  a  trial  at  Jaw  in  the  next 
county  whether  he  was  to  have  the  400 1.  or  no.  2  Chan.  Cafes,  48* 
Hill.  32  &  33  Car.  2.  Lockfter  v.  Strode, 

[  J94  ]  12-  The  high-flierifF,  who  need  not  make  an  underfherrff^  if  he 
will,  may  make  his  bailiffs  and  precepts  to  them  \  yet  if  nc  make 
an  under-flicrifF,  of  neceiFary  confequence  he  gives  him  power 
to  make  bailiffs  and  precepts,  without  acquainting  him  there- 
with \  and  this  he  can  do  only  by  virtue  of  his  deputation ;  ipcc 
Holt  Ch..  J.  in  delivering  the  opinion  of  the  Court.  1 2  Mod.  468% 
in  cafe  of  Parker  v.  Kett. 

^3.  The  deputy-fheriiF /ww^  aR  in  the  name  of  his  principal^  be- 
Caufe  the  writ  is  direfted  to  the  high-fherifF,  and  the  under-lhe-s 
riff  a£ks  under  the  authority  and  command  of  the  writ,  and  there-. 
jFore  muft  aft  in  the  name  of  him  to  whom  the  writ  is  direfted ; 
per  Holt  Ch,  J.  in  delivering  the  c^Inion  of  the  Court.  12 
Mod.  468.  Pafch;  13  W.  3.  in  cafe  of  Parker  v.  Kett. 

14.  An  under- (hepfF,  by  virtue  of  his  office,  is  included  in  fe* 
yeral  a  Rs  of  parliament  i  though  not.  named.  10  Mod.  Arg.  289, 
cites  W.  2j  1 1.  and  25  E.  3.  17.  and  W.  %.  18.  F.  N.  B.^  Ele- 
git, 266.  b.  tit.  Elegit,  and  4  Rep.  64,  65.  Fulwood's  cafe. 

15.  Where  zfiafute  appmtits  any  thing  to  be  don^  by  the  Jberiff^ 
rnnd prejcribes  no  particular  mangier  for  doing  it,  that  makes  it  nc-^ 
ceiFarv  to  be  a  perfonal  a£^,  there  the  under-fheriflF  may  do  it^ 
thougn  the  fherifF  only  is  mentioned.  But  where  the  manner  and 
^iffumflances  injcined  and  prefer ibed  by  the  aft,  maie  it  a  perfonal  oEt^ 

*    •  he 


(anion.  4:94 

he  cannot.    Arg.  10  Mod.  290.  Hill,  i  Gep.  B,  R.  in  cafe  of 
Kitfon  v.  Fagg. 

For  more  of  Win}^tV^f^ZVlt[  in  general,  fee  jftesf,  felieClff,  and 

other  proper  titles. 


■■     ■ 


t  mnion,  i2: 


(A)     Union.     AJvowfon.     Good  or  not 


t  This  tide 
is  mifplacel 
in  RoU,  te-t 
ing  put  af- 
ter tit. 
(Voucher). 


[[l.  TF  a  church  and  a  vicarage  are  united,  being  feveral  pari/beiy  Prohibidon 
JL  upon  afurmife  that  they  are  di/tant  but  a  tnile^  and  hut  few  (^)  pl*  *• 
inhabitantJi  and  becaufe  the  church  of  the  vicar  is  in  decay^  where  g^'  q\  "^JJ^  * 
thofe  furmifes  are  falfcy  the  union  is  void.     Mich.  9  Car.  B.  R.  perPoweii  j. 
between  Sir  R9BERT  Mordant  andDobson;  per  Curiam,  where  ^  R«ynu 
the  church  of  "Walton  Dewell  and  the  vicarage  of  Wellis-  Pa*^'h! oW. 
BORNEy  in  the  diocefs  of  Worcefter,  were  united  upon  the  faid  3.  in  cafe 
furmifes  \  and  the  inhabitants  [were]  fued  in  the  fpiritual  court  to  J^  ^^?t 
compel  them  to  come  to  one  church,  and  therefore  a  prohibition  ^a^the 
granted,  if  no  caufe  fliewn  at  a  day.     And  afterwards  Mich.  BiAop  oF 
10  Ja.  B.  R.  a  prohibition  granted  abfolutely.]  Loodw. 

£•  501.  in  the  cafe  of  Austin  v.  TwrNEy  It  was  fuggefted  by  one  of  the  civiliansy  that  the  uiuim 
in  that  cafe  was  made  upon  a  falfe  furmife,  *aad  therefore  void  :  but  the  Court  faid,  diat  they  were  not 
Ip  difpuce  of  the  validity  thereof  j  becaufe  that  comes  in  queftioo  in  the  fpiritual  court. 

2.  Annexation  or  confolidation  fhall  be  made  where  the  church  See  (C)  pi. 
is  void^  becaufe  if  it  be  made  when  the  church  is  full,  it  is  void.  3-  f«  3-  « 
And  the  fame  law  of  appropriation  y  per  Kebill.     Br.  Appropri-       **^**^ 
ation,  pi.  5.  cites  6H.  7.  13,  14. 

3.  It  was  agreed  per  omnes,  except  Townfend,  that  the  union 
and  annexation  of  the  chapel  of  £.  to  the  prefident  and  fcholars 
of  the  college  of  M.  and  their  fucceflbrs,  is  good.  Contra  Town- 
fend,  becaufe  a  thing  united  Jljall  be  united  to  a  thing  of  the  fame 
fiaiiirey  and  the  chapel  is  a  dead  thing,  and  fo  is  the  college,  and 
therefore  (hall  be  united  to  the  college,  and  not  to  the  mafter  and 
|cho}ars.    Br.  Appropriation>  pi.  9.  cites  1 1  H.  7.  26. 
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(A.  2)    Union.     By  whom.    Advowfbn. 


•  S.P.  and  [i.  nY  the  aflent  of  ^e  patrons,  the  ordinarj,  and  the  king,  a 
"kI  flS"  union  of  two  churches  may  be  made.     •  joE,  3.  27. 

Jrefenitoit,  M.  38,  39£1«  B.  R.  between  f  Austen  andTwinb;  per  Co- 


«nd  who      rlam,  except  Popham^  who  doubted  of  nubatfoever  value   the 
ihaUbepa.    churchcs  are.] 

troa.    Br.  '' 

i^ppfOpriatioBy  pi.  i.  dtes  50  E.  3.  26.  S.  C. 

'f  Mo.  661.  pi.  904.  S.  C.  adjudged,  that  where  the  one  chwcb  wm  of  ioL  valve,  and  the  otber 
of  i  1.  and  lay  within  a  nule  the  one  oi  the  other,  the  ordimnry  might  confofidatc  them ;  and  if  the 
yatroA  confirms  it,  and  afterwards  the  king  coofirms  it,  ihts  is  a  good  conlblidattoo,  as  the  eoaua  'S 
law  waa  liefoce  the  ftatute  37  H.  8.  bat  otherwife  fince.  [The  latter  part  of  the  report  omiDed  faeie» 
fteas  mifpiinted.]— >Cro.E.  500.  pi.  21.  S.  C.  and  held  accordingly  by  3  juftices ;  a&i  Popham  agftoi 
that  fvch  onion  was  good  at  common  law,  and  that  it  was  not  material  whether  the  quecn^t  afleot  be 
precedent  or  fubfe^oent;  but  thought  it  not  good  now,  fioee  the  iUtote  37  H.  S.  for  though  the 
itatute  IS  in  the  affirmative,  that  the  ordinary  may  make  an  union  where  the  church  is  under  the 
-value  of  SI.  yet  therein  is  a  negative  implied,  viz.  that  he  ihall  not,  vrhere  the  church  ia  ab<7ve  Si. 
But  Gawdy  and  Fenner  e  contra,  that  the  ftatotc  is  only  in  the  affirmative,  and  To  takes  not  aw«? 
the  common  law;  and  that  by  confent  of  the  king,  patron,  and  ordinary,  an  union  may  be  of 
churches  of  any  value  whatfoever.  And  afterwards  upon  hearing  civilians,  who  agrcsd  that  by  the 
canon  law  the  ordinary,  with  the  patroa*s  a/lent,  might  have  united  2  churches,  though  cither 
of  them  were  worth  xool.  a  year,  and  fufficieat  to  maintain  a  minifter  of  itlUf,  and  this  by  the  ex- 
preft  text  of  the  canon  law«  by  aOe&t  of  Popham,  k  was  adjudged  for  the  d^endant  that  it  wss  a 
g90diiAi<n« 

[2.  An  union  may  be  made  of  2  churches,  in  time  ef  vacat^M 

by  patrons  and  ordinary,  without  the  affent  of  the  king,  bccaufc  the 

king  does  not  lofe  the  benefit  of  hpfe  by  it,  as  he  does  in  cafe  of 

impropriation.   M.  38,  39  £i.  B.  R.  between  Austek  akd Twiner 

per  Curiam.     D.  9  Kl.  259.  19.] 

See  tjt  Pre-     .  3.  If  the  churches,  or  church  and  chapel  are  in  2  diocefes,  both 

imutlon      ordinaries  muft  concur  to  make  the  union.    Watf.  Comp.  Inc. 

{B.b)  p .  4.  ^^^^  ^^^^  ^^p  j^^  ^j^^^  1 1  H.  7.  fol.  8.  and  26.  and  PI.  C.  497.  b, 

and  fo  muft  both  patroqs  in  all  unions ;  and  cites  1 1  H.  7.  8. 
6  H.  7.  13.    46  Afl;  4.     50  E.  3.  46.    48  E.  3.  48. 

4.  If  either  of  the  patrons  be  a  hi/hop,  the  aflcnt  of  Ac  dean 
and  chapter  muft  be  had.  Watf.  Comp.  Inc.  325^.  cites  2  Roll's 
Abr.  357.  Pafch.  10  Car.  Leigh  v.  Hellier.    Sec  tit.  Prefentation 

(B.  b)  pi.  5. 

5.17  Car,  2.  cap.  3./  I .  enadls,  That  in  every  eitj  or  town  cor^ 
porate,  which  hath  a  mayor  and  aldermeny,  and  particular  juftices  ef 
peace,  by  charter  or  commiffion,  or  bailiff  or  other  chief  officer,  and 
r  596  3  other  ajijlants  by  the  like  charter ;  andnuhere  2  or  more  churches  or 
chapels,  or  a  church  and  a  chapel,  and  the  parifbes  thereunto  belongs 
ing,  do  Tib  within  the  faid  corporation,  there  the  bi/bcp,  by  the  confent 
(f  the  mayor,  aldermen,  and  juftices  of  the  peace,  or  otber  chief  afi* 
cer  or  officers,  and  of  the  patron,  fhaU  or  may  unite  the  find  churches 
or  chapels,  or  church  and  chapel,  and  appoint  at  which  the  inhabitants 
Jball  ufually  meet,  and  which  of  the  faid  churches  or  chapels  JbaU  be 
united  and  annexed  to  the  other,  which  fhall  be  the  church  prefentaHve. 
And  the  parijhioners,  landholders,  and  inhabitants  of  the  faid  parifit 
fo  united,  fhall  after  fuch  united  churches  become  void,  pay  all  fiich 
Utles  and  dues  as  did  belong  to  the  incumbent  of  the  united  churchy 
unto  the  incumbent  of  the  church  w  chapel  to  which  it  fiail  he  ^ 
united^ 
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(B)     Union,     How  it  (hall  be  made. 


£!•  JN  time  of  vacation  of  2  churches  the  ordinary  may  unite  and  Cro.E.s» 
-''  confolidate  them,  by  ajfent  of  the  patrons^  the  king  confirm-'  J^^Yio '^ 


.c. 

ing  it  after ^  and  this  union  is  good,  though  the  king  does  not  di&rvTthe 
commence  the  union,  and  though  the  patron  gives  his  aiTent  be-  wafon  of 
fore  the  union ;  for  it ;/  not  material  which  of  them  commences  the  ^^'^'^ 
union^  if  the  words  are  fufficienty  though  the  ordinary  be  the  pria-  fee  ( a.  2) 
cipal  agent,  becaufe  he  fays  unimusy  fe*r.  and  he  has  the  cure  of  <"?»»  pi«  »t 
the  fouls.    M.  38,  39  El,  B.  R.  between  Austen  and  Twine,  ^'pttL*** 
adjudged.] 

2.  37  H.  8.  cap.  21./.  3.  ena£ls,  That  an  union  or  confolidation 
cf  two  churches y  or  of  a  church  and  chapel  in  oncy  the  one  of  them  not 
icing  above  the  yearly  value  of6L  as  valued  to  the  kingy  and  not  Sf* 
iantfrom  the  other  above  one  miky  may  be  had  by  the  ajfent  of  the  or* 
dinary  of  the  diocefsy  and  of  the  incumbentSy  and  of  all  fucb  as  have 
a  right  to  the  patronages y  being  of  full  age*  And  fuch  unions  Jhall 
continue  for  ever  in  fuch  manner  as  by  writing  under  the  feals  of  fucb 
ordinaries y  incumbMsy  and  patronsy  fhall  be  declared. 

S.  6*  Provided  that  all  unions  to  be  had  within  any  city  or  town  WatfCompu 
corporate y  without  the  ajfent  of  the  mayor y  Jheriffsy  and  commonalty  J°^  *'^* 
cf  the  cityy  or  of  fuch  bodies  corporate  of  other  townSy  by  the  names  fays'jc  ftems 
rf'  their  corporations  under  their  common  fealy  Jhall  be  void.  to  hhn  that 

this  dwife 
extends  to  all  uniom  wbatever  tbtt  ihall  be  madey  Tis.  as  wdl  to  tboft  which  fliall  be  mado  with  the 
ktng*t  confirmadooy  at  to  thofe  that  fliall  be  made  acconiing  to  the  direftioa  of  this  ftatnte,  beeanft 
the  woids  thereof  are  general^  and  with  a  non  obftante.  (Qaaere.)  And  that  naioot  maj  be  nadft 
of  churches  in  cities  and  corporationsy  according  to  iiat.  17  Car.  2.  tlie  patronage  wheseof  beloagt  en 
biflicpS)  feems  to  be  warranted  by  the  faid  ftatute;  but  it  is  a  doubt  wliether  fince  the  flat,  i  Elia.  anjr 
union  can  be  made  of  otlier  chureh^  not  within  a  city  or  corporaciony  the  pattonage  of  wiiich  ii 
hti<mpn%  to  a  biihopric,  fo  aa  to  bind  the  fucceflbr,  although  the  conliBnt  of  tlie-dean  and  chapter  bn 
Jiad.  And  it  feems  that  it  cannot;  for  although  the  cafe  of  Lcicn  akd  HELLiBa,  aRoU.  Abr* 
page  357.  reported  by  Rolls,  feema  to  admit  that  fach  an  onion  is  good,  the  dean  and  chapter  confent- 
mgt  yet  it  appears  not  but  that  that  cafe  waa  before  that  ftatute  i  Ells,  for  it  ia  find  by  the  report  to  be 
MoreijElif. 

3*  In  8H.  3*  the  patron  of  M.  purchafed  the  advowfon  of  the 
feBory  of  K.  in  the  fame  county  y  and  always  after  prefented  only  to  the 
chuHrch  of  M.  cum  capella  de  K*  as  appeared  by  the  regifter  of  the 
biihop  of  the  diocefs  \  yet  this  does  not  make  an  union  of  the  2 
churches,  but  E.  remains  a  church  in  right,  and  the  franktene- 
ment  is  in  fufpence,  and  not  in  the  patron  of  M.  as  difleifor ;  for 
the  entry  of  me  patron  in  time  of  vacation.  Is  bo  tort,  nor  gains 
any  franktenemeiit.  And  fo  a  prefentation  by  the  queen  to  the  [  i^"^  ] 
church  of  K.  by  lapfe  waa  held  good.  Sav.  17.  pi.  46.  Pafch. 
%%  £li;s»  Anon.  x  i 
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(C)    Union,    In  what  Cafes,  and  the  Confequencc*. 

S  p.  That  I.  iF  tw&  churches  are  feeble y  fo  that  the  parfons  cannot  henx  thnt" 
Iw^TSr  Jujlenance  fcr  the  charges  which  ijfue  out  of  them,  the  ordinary^ 

churches  hy  ajfent  of  patrons^  may  make  confoiidation  of  the  two,  and  make 
weft  very  aii  onc  \  and  for  debate  of  the  prefentment  quare  irapedtt  (hall  lie 
k^'s'wn-  ^^  ^^  common  law;  per  Finch,  for  law,  quod  nemo  negavit, 
feat  wM  not  Br.  Appropriation,  pi.  i.  cites  40  E.  3.  28. 

Qcccflaty, 

lepMife  his  concern  wa«  fmall ;  but  tf  they  were  of  rcafonable  vaiu?,  then  his  confent  mnft  concurs 
l^aufean  atlvowfon  lay  in  tenure,  and  might  be  held  in  capite  \  and  therefore  the  king  might  be  p  e- 
iudlced  in  his  ward,  and  alfo  he  might  be  barred  of  a  cjIuj!  profit,  as  a  lapfe  which  probably  might 
happen  fuoner  where  z  churches  were>  than  where  theie  w^s  but  one;  per  Poiwcll  J.  Ld.  Rayizu 
Rep.  195.  Pafch.  9  W.  ^.  in  cafe  of  Keynoi'tfon  v  BUke,  and  the  B:ihop  of  Lond3B ,  cites  5  E-  3-  i^- 
[but  it  £cems  mifp/inted  for  (50}  £.  3.  26^  27. J 

2.  37  //^  8.  cap.  21-  /  7.  cnafts,  That  ivhere  the  inhabitants  of 
any  poor  parifb^  or  the  more  part  of  them^  within  one  year  after  the 
union  or  confoiidation  of  the  fame  pnrifhj  by  writing  fhall  ajfure  the  in" 
cumbentfor  the  yearly  payment  offo  much  money ^  as  with  the  fum  that 
ihepnriffj  is  rated  at  in  the  hi n^s  court ^fhall  amount  to  8/.  to  be  paid  yearly 
by  the  inhabitants  to  the  incumbent  and  his  fucceffors^  fuch  uniom  orcon^ 
folidations  Jhall  be  void. 
If  two  3«  '7  &^''«  2.   cap,  3.  f  2.    enafts,   That   notwithflanding  fuch 

*a  bi2  ^fiion  each  of  the  parifhes  fhall  continue  difliind  as  to  all  rates  and 
he  united,    privileges,  and  church^waidcns^^//^^  ^A'<f?<'</^y%r  ^flrA. 

tien.  fliall  be  CnesaA  a* before.  Hob.  67.  pt.  ?i .  in  cife  of  Ailon  Parifh  f .  CaAle«Biniiige.Cbapd.— *« 
The  2  churchea  of  M.  and  X.  were  united  by  the  ftatute^  and  the  cburcb  of  M.  appointed  to  be  the 
^refentative  church.  Afcerw^tds  the  church  of  N.  wasderooiiHi^d)  and  houfes  built  on  the  ground, 
i*.  was  an  inhabitant  within  the  limits  of  N,  and  libelled  againit  for  refuAng  to  conrribace  to  the  re« 
-^rs  of  M.  And  upon  a  demurrer  to  a  declaration  in  »  prohibitiiMi  biou^ht  by  him»  the  qocftMm 
Has  whether  F*  was  conttibutury  to  the  repairs  of  M.  It  was  argued  for  the  plaintiff^  that  ais  unioQ 
of  churches  intended  no  more  at  c^^mmon  law  than  a  confoiidation  of  the  tithes^  but  that  tlie 
hopads  thcceof  continued  didinA,  as  befoie  the  anion  ;  for  an  union  is  always  with  refpcd  to,  and 
fori  the  benefit  of  the  parfon,  and  not  (o  confound  the  diflindinn  vf  parities;  but  that  they  flkjll  re* 
nain  feparate  to  all  purpofts,  notwiihn.indiiig  the  union  ^  and  befidesy  it  is  provided  by  this  ftatote, 
th^t  the  parifhes  fhall  remain  ftrparaie*  And  the  Court  inclined  to  continue  the  prohibitloD  for  the 
reafons  above.     Carth.  X'^S.  Pafch.  4  W.  &*  M.  in  B.  H.  Feldown  v.  Bcalc  Sec  itac.  4&5W. 

lb  M.  cap.  12.  Infra,  pi.  8. 

Upon  a  motion  for  Aproblti'ton  to  a  fuit  in  the ecciefiadical  courts  upon  a  rats  agalnft  the  iDhflhi- 
tants  of  the  parifh  of  M.  to  ccntribute  to  tie  ufair  of  the  church  of  S.  to  which  parifh  the  pjiriQx  of 
III.  was  united  by  thf  afl  for  rchuuiiing  the  city  of  Lon^'-r ;   it  was  argued,  that  though  by  this  ad  the 
churches  are  united,  and  thib  chuich  is  become  the  parifh-church  to  both  pariflies9  y®^  the  panlhe» 
remain  diflin£l,  and  the  inhabitants  of  S.  cannot  make  a  tax  to  charge  the  inhabitants  of  M.     Af  if  ia 
a  market-town  2  churches  arc  united,  and  one  of  them  is  ordered  to  be  pulled  down  and  the  o^hcr  14 
the  only  church  in  common  10  both  pari/hrs,  yet  this  does  not  unite  the  parifhes,  quod  fuit  coDcefTum 
per  HoH  Ch.  J.     JiUt  he  faid,  that  there  may  be  a  difftrcna  between  iuch  an  union. by  the  falnm  sxd 
trdlr.ary  according  to  their  ordinary  power  by  Uw,  avd  an  union  9s  here  madi  by  a3  of  p^tiamemt  i 
for  in  the  firft  cafe  the  churches  are  united,  yet  fuch  union  does  not  make  one  of  the  parifh-chorch  to 
the  other  parifh     but  they  a&{o  this  refpe^  remain  as  before  ;  but  here  the  church  is  become  the  pa. 
jifh-church  to  both  parifhes,  and  therefore  it  may  be  reafonable  that  both  porifh^'s  ihould  contrihei« 
to  the  repair  of  it.     And   upon  being   moved   again,   the  Court   faid  a  prohibition   fhall   gn,   for 
now  the  church  of  M.  is  taken  away,   and  the  church  of  S.  by  the  exprefs  words  of  ^e  a^ 
made  the  parifh-church  of  both   parifhes,   and  in  all  refpe€ts  as  if  it  had  been  always  the  pa. 
rifh-chnrch  of  both  parifhes  i  and  then  by  confcquencc,  in  law  both  parifhes  ought  to  contribute  to 
the  repair  of  it.     And  'it  was  not  the  intent  of  the  a€t  to  difcharge  the  parifh  of  M.  from  concri. 
buting  to  any  parifh-church,  as  they  would  were  they  not  chargeable  to  the  repair  of  this.     The  rula 
for  prohibition  was  difchvged.    Skin.  5SS.  616.  Mich.  7  W.  3.  B.  R      The  puifh  of  St  Swidua 
V.  St.  Mary  BothaWt 

S.  3.  Jrter0 
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S.  3.   Where  one  or  more  of  the  churches  Jball  be  full  at  the  time  of  The  kmg 

Juch  ufiioftf  the  utmnfhall  tahe  efjeEl  upon  the  frjl  avo'ulance^  and  the  ^^  ^^^ 

fevcral  patrons  flrall  piefcnt  by  turns,  in  fuch  order  as  the  bifhop^  vowfon  of 

m)ith  the  confent  of  the  mayor y  iSc,  and  of  the  patrons y  Jkall  determine^  the  wicua^ 

faving  to  the  king  all  tenths  and  firfl-fvuitSy  and  alfo  referving  all  pro^  2^^' '"^** 

curathns  and  penfions^  A,  l„  j,^. 

Undy  aiul  the  archb^.  of  A.  was  feifed  of  tlw  advowfon  of  the  rr^ory  nf  the  church  of  A.  the 
king^s  iocumbcnt  died,  4;id  during  fuch  vacancy  the  archbp.  by  an  inftrunrKnt,  &c.  by  virtue  of 
this  lUtute,  united  L.  and  A.  The  king  prefented  another  vicar.  The  archbiihop  refafed  to  admit 
him.  The  king  brought  a  qyxTc  imjiedit  ag-<iin((  the  archbp.  and  judgment  was  given  agatnA  him  ja 
B.  R»  ia  Ireland,  whereupon  error  \v.t&  brought  in  B*  R.  in  England.  The  Court  was  of  opinion,  that 
this  ttatuteffro/if  intirnhd  any  un ',n  JJ^cuId  I i  made  of  the  2  cturtlts  after  an  avbidaKct  in  cne^  focbf 
the  comnofi  la^o  (by  which  this  a£l  muft  be  conftrucd)  there  could  be  no  union  but  by  the  confent  gi 
both  patronc ;  neither  could  it  be  made  h  frcrjentit  but  by  the  confent  of  both  the  incumbents,  thougk 
the.patrons  did  agree  to  unite,  though  it  might  be  made  in  futttro  without  the  confent  of  the  incom- 
f>ents.  Therefore  it  uould  be  very  harJ  to  conAroe  thit  ibtute  To  as  to  make  an  nnion  good,  whene 
both  the  churches  are  not  full  at  the  time  the  union  was  mtkle ;  for  it  is  not  fo  by  the  cantm  law  in 
cafea  of  prefentation  and  conlolidation,  and  it  is  that  laiv  which  Jbiuld  din:ff  in  this  cafe.  It  is  clear 
that  the  king  cannot  be  divcAed  of  any  of  his  prerogatives  by  general  words  in  an  aA  of  parliament^ 
but  that  there  nvuft  be  plain  and  exprefs  words  for  that  puipofe,  though  all  his  other  rights  *tt 
no  moie  favoured  in  law  than  the  rights  of  his  fubjedsj  and  it  \h  iikewifc  clear,  that  general  words 
in  an  a^  of  parlijunent  may  be  qualified  by  fubtcqucnt  icntences  or  ciaufes  in  the  fame  ftatuts) 
but  certainly  it  was  never  the  intent  of  the  legiflature,  by  this  a£t,  to  work  a  wrong  to  an^ 
patron  J  but  if  this  union  /hould  be  good,  It  would  diveft  :he  king  of  that  right  which  was  al- 
ready vefted  in  himi  to  prrfent  -co  this  vicarage  ^  and  fuch  a  conftruftioo  of  the  ftatute  would 
be  a  damage  not  only  to  the  crown,  but  it  may  happen  fo  to  be  to  feveral  other  patrons.  BeftdeSy 
in  this  cafe,  there  being  2  benefices  united  after  an  avoidance  in  one,  it  is  plain  that  the  archbifhop 
made  the  union  for  his  own  benefit,  which  is  againft  a  principle  in  law.  The  whole  Court  agreed 
that  the  judgment  in  Ireland  ihould  be  affirmed.  %  Mod.  7,  S.  Mich.  7  Geo*  lyzi*  The  King  v. 
Aichbiihop  of  Armagh. 

S.  4.  Provided  thai  no  union  made  by  virtue  of  this  oB  be  ejfeEluol^ 
until  it  he  rcgiftered  in  the  regifter-hook  of  the  hifhop, 

S.  5.  No  union  made  by  virtue ^  hereof  Jhall  be  ejftElualy  ivbere  the 
fettled  maintenance  belonging  to  the  inajmbents  fhall  tyictcA  lool. 
per  ann,  unlefs  the  major  part  of  the  parifhioners  under  their  hands  de* 
ftre  otherwife,  . 

5. 6.  Every  minijler  of  churches  united  according  to  this  aByfhall  be 
the  incumbent  thereof  fo  as  fueh  minijler  be  a  graduate  in  one  of  the 
univerftties  of  this  kingdom, 
4.  In  ejeftmcnt  upon  a  fpecial  verdift,  the  cafe  was,  that  H.  S.  C.  dt«4 
•    and  P.  2  churches,  were  united  by  the  aEl  oi  22  Cari  2.  cap.  1 1.  ^^  ™5  ^^ 
for  rebuilding  the  city,  to  the  church  of  St.  Mary  le  Bow;  but  a  jie.  in"cafe 


the  bilhop  (hall  appoint.     Apd  afterwards  by  22  £5*  23  Car,  2.  refolved  that 
cap.  15.  it  was  provided^  that  where  any  of  the parijbes  united  became  ^^^'^  ^"f^* 
'void  after  the  fircy  by  death  or  otherivifty  the  furviving  incumbent  churches 
Jhould  have  the  profits  of  fuch  vacant  benefice  as  amply  as  if  he  'were  were  abfo- 
admittedy  infiitutedy  and  induced  to  it.     The  incumbent  of  H.  fur-  J^JJ^'^  ^^j^^ 
viving  the  other,  claimed  the  reftory  of  St.  Mary  le  Bow  j  but  tra7'ihex 
adjudged  again  (I  him,   that  this  chufe  extended  only  to  fuch  were  only 
churches  as  became  void  after  the  fire,  and  before  making  the  aft.  ^]^^^ 
2  Jo.  160.  Trin.  33  Car.  2.  B.  R.  Pullen  v.  Hutchinfon.  tbat'ihfs 

cafe  was  affirmed  in  cxr:r« 

5.  Union 
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S»  p.  Lord  5.  Union  WAS  o(  fpirttual  conufance  till  2T  H^S.  2t.  *n4  Acfl 
Aaym.  Rep.  jj^^  temporal  court  took  cognizance  of  it,  and  the  incumbency  of  the 
Poweli*f.  churches  united  is  extinB;  but  tithes  and  modus  continue  aftef* 
•od  199.  per  wards  \  per  Powell  J.  But  per  Treby  Ch.  J.  the  ancient  church 
p"? *h  ^*w*  ^^  re£lory  remains  not,  but  this  is  a  new  creature,  a  new  church, 
3.  incScof  a  new  patronage,  a  novum  aliquod  tertium.  1  Salk.  165.  pi. 4. 
HeyiMidfon   cited  in  cafe  of  Harman  v.  Renew. 

V*  BIdee  and 

the  BUbop  of  Londoo. 

[  S99  ]  ^*  Union  of  ehurchesy  by  concurrence  of  parfon,  patron,  and 
That  was  ordinary,  was  at  common  lawj  but  not  cf  parijhci  ;  per  Holt  Ch.  J. 
^r^'     1  Salk.  165.  pi.  4.  Mich.  7  W.  3.  B.  fc.  Harman  v.  Renew. 

«i90  of  one  re^lory  to  another ;  bat  ftili  the  parifhes  were  diitin£t,  and  that  made  not  the  pariili  dnifA 
of  A.  to  be  the  pariih  church  of  B.  but  the  incumbent  was  a«  wcU  the  incumbent  ^  B«  as  A.  aad  ■■ 
•Utged  to  Um,  the  cuie  if  neceflarj.     12  Mod.  82.  S.  C. 

7.  Upon  an  union  at  common  law,  or  by  the  ftatute  of  Hen.  8. 

Aough  ofie  church  he  united  to  another^  yet  this  does  not  unite  the  pm* 

rijhes^  or  bind  the  parifhioners  of  the  church  united,. to  refort  to 

the  church  to  which  it  is  united,  but  it  is  only  an  appropriaium  of 

die  one  church'*  to  the  other ;  fo  that  the  incumbent  and  his  fuc-' 

cefTors  of  the  other   church  ihall  be  parfons  of  the   church 

united;    but    this    notwithftanding   he    is  bound  to   celebrate 

divine  fervice,  &c.  in  the  church  united ;  and  the  inhabitants  are 

irot  bound  to  refort  to  the  other  church;  per  Holt  Ch.  J.  Skin.  616. 

in  the  Parifh  of  St.  Swithin's  cafe* 

TKs  ftatttte       8.  4  £5*  5  W^.  fa*  M.  cap.  i  i.f.  2.  ena£ls.  That  where  any  cburchei 

oteods  only  jf^^i  ^^  united  by  virtue  of  the  aB  1 7  Car,  2,  cap.  3.  and  one  of  the 

BMidebyvir*  chuTches  Jhall  he  demolijhedi  as  often  as  the  church  prefentatlve  fball 

toe  of  the     hi  out  of  repair ^  or  there  Jhall  be  need  of  decent  ornaments  for  petfoi 


oTa.  m  ance  of  divine  fervice^  the  parijhioners  oftheparijh^  whofe  church  fiaU 
app^  by  be  then  demoli/hedt  Jhall  pay,  towards  the  charges  of  fuch  repairs  and 
^  erpreft  ornaments j  fuch  proportion  as  the  bi/hop  Jhall  by  the  union  direcij  and 
itfo  jui  to  fi^  want  of  fuch  direBion^  one  third  part  of  fuch  charges^  as  the  fame 
xaaotA  mtAt  Jhall  berated:  and  in  default  thereof  fuch  proceedings  Jhall  he  had 
in  other       again/1  them  as  for  the  reparation  and  ornaments  for  their  own  parifi 

X^m     ^*««*- 

lemains  aa  it  wu,  tis*  the  p«ri(hioners  of  the  church  united  are  not  contributory  to  the  repairs  aad  or* 
nainents  of  the  church  to  which  the  onion  is  made,  according  to  Hobarc,  67.  neither  can  they,  1  fop* 
pofey  bury  their  dead  there,  but  muft  provide  burial-places  for  themfelves  as  before  the  onioa  aiaie* 
WttC  Cofflp.  Inc.  &V0.  334.  cap.  i6. 

(D)     Pleadings. 

Br.  Appfo-  I.  TJE  who  pleads  union  of  a  chapel  to  the  college^  &c.  Jhall  faj 
priation,  pi,  xl  ^^  made  the  union ^  as  the  pope,  or  the  ordinary,  &c 
•Cut  cittsthe  For  to  fay  concurrentibus  illis  que  de  jure  in  hac  parte  requiruntur 
fame  year     is  not  fufficient  by  fuch  general  words.     Br.  Pleadings,  pi.  16  8. 

fol.a6.thal  citeSllH.  7.  8. 

the  avowry  ' 

[it  beiDg  in  repleyin]  was  adjudged  good,  notwithftanding  it  was  not  eiprelfed  who  nuade  the  uinoiu 

2.  Union  was  made  concurrentibus  his  quae  in  hac  parte  de  jure 
tequirebantur  i  and  exception  was  Ukcnj  that  it  wsis  not f aid  by  whom 

ihi 
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fie  union  was  made;  but  it  was  anfwered,  that  this  was  the  zfk 
of  a  fpiritual  judge,  and  the  common  law  would  not  examine  it  no 
fxiore  than  fcntenccs  of  the  fpiritual  court,  and  cited  1 1  H.  7.  8.  26. 
And  at  that  time  the  law  was  very  uncertain  what  churches  were 
poor  enough,  which  gave  occafion  to  the  making  of  the  a£l:  37  H.  8. 
cap,  21.  which  gave  jurifdidion  to  the  common  law  to  examine 
if  unions  were  well  made;  per  PowelJ.  Ld.  Rayifi.  Rep.  195. 
Pafch.  9  W.  3.  in  cafe  of  Reyaoldfon  v.  Blake  and  the  Biftiop 
of  London. 

For  more  of  WLnlOti  in  general,  fee  appropriation^,  jfirff* 
jfrUitSf,  S^Ortniain,  and  other  proper  titles. 


amnion  of  Cnglanti  anh  Scotland,    [^oo] 


t*  /^UEEN  Anne,  hj  letters  patents  bearing  date  ajier  the  union  n,!d.  583. 

V^  of  England  atid  Scotland,    created  the   then   duke   of  %•  the  dif- 
Quccnfbury,  ti^n  a  Scotch  peer,  to  be  an  EngU/b  peer,  by  the  title  ^^j^^JL^J^^ 
otX)uke  of  Doveri  &c.  who  by  virtue  of  that  patent  was  after-'  that  In  the 
^wards  fummoned  by  writ  to  parliament,  and  was  introduced  ac-  late  Do k« 
cordingly,  where  he  took  his  feat  and  continued  to  Jit  and  vote  in  two  ton's  cafe  i 
fucceffiffe  parliaments ,  and  no  objeBion  was  made  to  fuch  his  right  at  was  refoived 
any  time  during  his  life.    The  duke  died  leaving  his  fori  an  infant,  J>y  theLoH« 
who  on  his  coining  to  age  petitioned  the  king  to  caufe  a  writ  of  ^J  iJewm. 
fummons  to  be  iflued  for  his  coming  and  voting  in  parliament,  beriyn.) 
This  was  referred  to  the  Houfe  of  Lords,  who  heard  counfel  at  ^"' "°  ?*■ 
the  bar  of  the  houfe,  but   upon  the   debate,    the  majority  of  n^urpantcd 
peers    were    s^inft    allowing  the  claimant    the   privilege    of  to  any  peer 
fitting  in  their  houfe.      Wms/s   Rep.    582   to  593.   pi.  169.  ^T.^f**'. 
Mich.  1 7 1 9.    The  Duke  of  Queenfbury  and  Dover's  cafe.  w«  a  ^  of 

Scotland  at  the  time  of  the  uoion^  ihould  intitle  him  to  fit  in  pariiameot* 

1.  In  the  cafe  of  Lord  Grantham  &  aL  v^  Gordon  upon  a  for- 
feiture for  attainder  of  treafon,  Wras.'s  Rep.  617.  Hill.  17 19. 
there  is  a  menoorandum,  that  in  that  cafe  it  was  admitted  by  the 
counfel  of  the  other  fide,  that  by  the  late  ftatute  for  the  union  of 
the  two  kingdoms,  treafons^  and  prof ecutions for  treafons^  are  the  fame 
in  Scotland  as  in  England.  And  there  is  a  note  added  at  the  end 
of  the  fame  cafe,  that  the  like  determination  was  made  by  the 
lords  in  the  December  following,  in  the  cafe  of  Grantham  &  aL 
ir«  Farquharfon. 


IND  OF  TH»   TWENTY-FIRJT  VOLUME, 
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